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——S. 11 — See Ibid, S. 41 (a) 


SUBJECT INDEX 


Admission to Post-Gradiate Course in 
Medical Collmge 
“See under Education. 


Administrative Law 


——Government Policy — Change in — See 
Constitution of India, Art. 226 - (May 106 


Admiralty Jurisdiction 
—Scope See High Court Rules and 


Orders — Orissa High Court Order (1948), 


Art. 4 (Apr) 57 A, B 
Arbitration Act (10 ef 1940) 


o—8, 2 (ai — See also 


(1) Ibid, S. 13 
3 (@) Ibid, S. 24 (May) 33 C 
SY —8S, 2 (a) — Arbitration agreement — 
Who can enter into (Jan) 1 A 
——8.2 (a) — Government contract — 


Work executed on acceptance of tender 
No written contract — Existence of arkitra- 
tion clause can be spelt from. corresponcence 
and conduct of parties (Jul 147 
——S. 8 — See also Ibid, S, 24 (May) 93 C 


~—S. 8 — Appointment of arbitrator 
Parties submitting panels — Court appoint- 
ing person from one’panel and without giv- 
ing hearing to parties — Not justified 
(Dec 277 
-——S,. 8 (1) (b) — See Ibid, S. 20 (4) 
(Aug) 188 B 
—— Ss. 8 (2) and 20 — Arbitrator appo:nted 
by court under S. 8 (2) — Provisions of Sec- 
tion 20 cannot be availed of (Aug) 156 A 
(Oct: 238 


—— Ss. 11 (2), 13 — Arbitration proceedings 
— Specification and categorisation of dis- 
putes are a part of arbitral process — 
Failure of arbitrator to specify and zate- 
gorise disputes — Effect. AIR 1956 Cal 470, 
Dissented from (Dec) 283 B 
——S, 12 — See Ibid, (Oct: 239 


——8S. 13 — See also 
(1) Ibid, S. 11 (2) 
(2) Ibid, S. 29 
(3) Ibid, S. 30 

——Ss, 13, 2 (a) — Merely naming of dis- 

putes by arbitrator — There is no necessity 

to hear parties 


——S, 13 -— Interest — Jurisdiction of Ar- 
bitrator — No clause in agreement prohibit- 
ing award of interest from due date till date 
of claim — Arbitrator has jurisdicticn tc 
award interest accordingly (Aug) 166 B 


——Ss. 13 and 29 — Interest — Arbitrator 
has jurisdiction to award interest unless 
prohibited in agreement (Dec) 275 A 
——S, 13 (b) — Powers o: arbitrator — Re- 
fusal to state special cas2 for opinior of 
court — Does not amount to misconduct 
(Dec) 283 A 


S. «1 (a) 


(Dec) 283 B 
(Nov: 263 


-——§. 20 — See also 
(i) Ibid, S. 8 (2) (Aug) 16 A 
(2) Co-operative Societies Orissa Co- 
operative Societies Act (1963), S. 127 


i (Jan) 1 C 


(May) 33 B 


. ——S, 21 — See Ibid, S. 24 _ 
.—— 85s, 24, 2 (a), 21, 8 — Reference — Join- 


(Dec) 775 B. 


(May) 93 E. 


Arbitration Act (contd.) 

——5S. 20 — Existence of difference when 
application under Section 20 is filed — 
Agreement annulled by one party when dif- 
ference mounted up —.Application by other 
party under Section 20 — Held that it could 
not be said that there were no differences 
when application was filed (Jan) 1B 


——Ss. 20 (4), 8 (1) (b), 30 — Dispute be- 
tween contractor and Orissa “Forest Cor- 
poration — Application under S. 20 by con- 
tractor — Advocate, appointed as arbitra- 
tor — Validity (Aug) 168 B 


—S, 20 (41.— Appointment of arbitrator 
— Compliance of provision is necessary 
(Dec) 285 A 
——S, 20 (4) — Appointment of arbitrator 
— Selection of arbitrator from panel of 
names — Application of mind is necessary ` 
(Dec) 285 B 
(May) 93 C 


ing of both parties in making reference — 
Not always necessary. AIR 1972 Delhi 263, 
ILR (1972) 1 Delhi 279 (FB) and AIR 1973 
Madh Pra 261, Diss. from (May) 93 C 
——S. 29 — See also Ibid, S. 13 (Dec) 275 A 


——Ss. 29, 13 — Power to award interest — 
Interest can be awarded only on principal 
sum and not on total amount which in- 
cludes interest (Nov) 263 
——S,. 30 — See also Ibid, S. 20 (4) 

(Aug) 168 B 
——S. 30 — Filing of objection under — 
Limitation for — Period of limitation can be 
extended by the Court’ i (Feb) 18 


——S. 30 — Non-appearance by party even 
after sufficient notice — Arbitrator proceed- 
ing ex parte — Action of arbitrator did not 
amount to legal misconduct (Aug) 168 A 
——Ss. 30 and 13 — Reference of dispute 
to arbitrator — Jurisdiction of arbitrator to 
allow claims for additional works 

(Dec) 275 B 
——Ss. 41 (a), 11 and 12 — Civil P. C. (1908), 


Section 114 and O. 47, R. 1 — Order ap-` 

pointing arpitrator under S, 12 — Review: 

petition — Court when justified in exercis- 

ing, „power cf review (Oct) 239 
Benami 


-~—Burden of proof — Burden to prove be- 
nami character of transaction is heavy on 
person who pleads benami. First Appeals 
Nos. 65 and 66 of 1967, dt. 16-8-1975 (Orissa), 


Reversed (Jul) 131 A 
——Question whether transaction is benami 
or not — Source of consideration is almost 


First Appeals Nos. 65 
16-6-1975 (Orissa), Re- 


the deciding feature. 
and 66 of 1967, dt. 


versed (Jul) 131 C 
~—There is a distinction between ‘Sham’ 
and ‘Benari’ transactions — Sham trans- 


action — Instance. First Appeals Nos, 65 and 
66 of 1967, dt. 16-6-1975 (Orissa), Reversed 
(Jul) 131 B 
Civil Procedure Code (5 of 1908) 
——S. 2 (2) — See Ibid, S. 47 (Jan) 9 
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Civil P. C. (contd. 
——5. 9 — See 
(1) High Court Rules and Orders — Orissa 
High Court Order (1848), Art, 4 
(Apr) 57 B 
(2) Houses and Rents — Orissa House 
Rent Control Act (1968), S. 14 
(Sep) 207 
'<3) Municipalities — Orissa Municipal Act 
(1950), S. 377 (2) (Sep) 216 
(4) Tenancy Laws — Orissa Land Re- 


forms Act (1960), S. 36-A (Feb) 27 
~——S, 11 — See also 
+ (1) Ibid, S. 151 (Sep) 204 


{2) Houses and Rents — Orissa House 
Rent Cortrol Act (1968), S. 14 
(Sep) 207 


=—Ss, 11, 47 and O. 21, R, 90—Res judi- 
cata _ Execution proceedings — Execution 
šale confirmed and possession given — Sub- 
sequent objection that property was not 
liable to sale — Held barred by res judicata 


-- S. 47 is inapplicable where sale is void- . 


able and not void (Oct) 234 


——S, 24 — Words “competent to try” re- 


' fers to pecuniary jurisdiction and not terri- 


torial jurisdiction (Aug) 191 A 
——S. 24 — Execution: ‘proceeding before 
Court of Munsif — Pendency — It can be 


transferred by District Judge to subordinate 
Judge competent to try it (Aug) 191 B 


--—S§, 35-B ~- -Provision is directory and 
not mandatory — Procedural provision — 
Whether mandatory or directory — Test to 
determine. AIR 1981 Punj and Har 269 (FB), 
Dissented from (Apr) 80 
——S, 47 — See also Ibid, S.11 > . 

i (Oct) 234 


——S, 47 and S. 2 (2) — Order passed under 
Section 47 on 2-11-1978 — Does not amount 
' to ‘decree’ in view of amended Section 2 (2) 
— Appeal against — Not maintainable. AIR 
1979 Pat 308 and AIR 1980 Madh Pra 16, 
Dissented from (Jan) 9 


~—S, 47, O. 21, R. 35 — Executability of 
decree — Description of land vague and un- 
certain — Executing Court cannot. deliver 
actual physical possession of mere portion 
of plot not specified in decree. Misc, Appeal 


No. 155 of 1973, D/- 5-1-1976 (Orissa), Re- 
versed , (May) 86 B 
——5S. 47 — Scope — Judgment-debtors 


contending that they were not properly re- 
presented and were not parties to the decree 


— Objection does not fall within ambit of, 


S. 47 and must be decided by a separate 
suit (Aug) 186 A 
——S. 80 (2) — Permission under — Isa 
condition precedent even for suit for in- 
junction (Nov) 245 D 


-——S. 96 — See also Orissa Hindu Religious 
Endowments Act (1952), S. 35 (3) 
a (Jun) 123 B 


pate 96 and O. 41, -R. 33 — Suit by Ven- 
dee for declaration of title over suit land — 
Suit decreed — Appeal against, by represen- 
tatives of Vendor —.Plea of absence of legal 
necessity for sale raised for first time in ap- 
peal — Question being one of fact, cannot 
be raised in appeal . (Jun) 126 


Civil P. C. (contd,) , 
——S. 100 — See also Ibid, O. 39, R. 3 
(Nov) 245 F 


.——S5. 102 — C. P. C. Amendment Act (104 


of 1976), S. 97 (3) — Appeal filed after com- 
ing into force of amendment Act — Provi- 
sions of S. 102 as amended would apply 
(Jul) 150 
See Arbitration Act (19849). 
(Oct) 239 


—~S.114 — 
S. 41 {a) 


—-S. 115 — See also 
(1) Arbitration Act (1940), S. 11 {2) 


; ; (Dee) 283 B 
(2) Debt Laws — Orissa 


Moneylenders 
Act (1939), S. 18-B (Jan) 8 B 


—-—§. 115 — Revisional jurisdiction — Gən- 
current finding o? fact — High Court in re- 
vision cannot appreciate the evidenee with a . 
view to arrive at a different conclusien 
(Jan) 8 A 


—-—S. 115 — Revision petition challenging 
order as to maintainability of suit — Total 
delay of 295 days in presentation of petiiica 
—~— Special circumstances — Delay if ceuld 
‘be condoned (Feb) 17 


——-S. 115 and O. 14, R. 2 — Trial of issue 
of land as preliminary issue — Diseretionary 
with Court — Refusal to exercise diseretion 
— Revision against —- Not competent 

: (Nov) 272 
-——S, 148 — See High Court Rules and 
Orders — Orissa High Court Rules, Part 1, 
Chapter 8, R. 8 (Apr) 75 A 


—-—Ss. 151, 152, 11 — Correction ef decree 


~~ Application for. — Rejection of first ap- 


plication — Order becoming final — Subse- 
quent application not maintainable 

Sep) 204 
——S, 152 — See Ibid, S. 151 (Sep) 204 
-~——O. 1, R. 10 — See Ibid, O. 6, R. 1? 

(Jul) 145 
——O, 1, R. 10 (2) — Application in appeal 
for substitution cf L. Rs. by plaintif State 
— Maintainability (Sap) 199 


-———O. 2, R. 2 — Suit for permanent injunc- 
tion restraining defendants from interfering 
with possession of plaintiff -- Defendants 
dispossessing plaintiff after filing of the suit 
in violation of injunction order — Duty of 


Court (Nov) 268 
——O. R. 17 — See also Specifio Relief 
Act (1908). S. 10 (Nov) 242 A 
——O. 6, 7 — Amendment taking suit 
out of jurisdiction, if can be allowed 

(Feb) 25 


——O,. 6, R. 17, O. 1, R. 10 — Amendment of 
pleadings — Jcining of necessary party 
sought at the stage of completion of hearing 
and when case is posted for judgment — 
Application maintainable (Jul) 148 


——OQ. 6, R. 17 and Q. 9, R. 13 — Order set- 
ting aside ex parte order — Effect of order 
allowing application for amendment passed 
while defendants were ex parte 

_ Nov) 242 B 


ar 
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ivi P. C. fcontd.) 
me. 9, R, 6 — See Ibid, O. 17, R. 2 


(Sep) 212 C 
+ comm, B, `'R. 8 — See Ibid, O. 17, R. 2 
(Sep) 212 C 
mL, 9, R. 13 = See a.so 
ti) Ibid, O. 6, R. 17 (Nov) 242 B 
(2) Ibid, O. 17, R. 2, Expln. (Sed) 202 


=O, 9, R. 13 — Ex perte decree — Set- 
“Zing aside of — Petition therefor maintain- 
able even without co-deZendants being im- 
epleaded ; (Sep) 212 A 


rm, 9, BR. 13; O. 17, E. 2 — Petition for 
ue aside ex parte decree under O. 9 

#3 »— Maintainable even in respact of 
“Ana decree passed ex.parte under O, -17 


xR. 2 . (Sep) 212 E 
—_0O, 14, R. 2 — See Ibid, S. 115 : 

(Nev) %7 

amO. 17, R. 2 — See also Ibid, O. 9, R. 1€ 

(Sep) 212 E 


wmereO, 17, R. 2; 0..9, Rz. 6, 8 — Non-ap- 
epearance of parties to tne suit — Expres- 
«gion “or make such othe? order as it thinks 
t” = Interpretation. AIR 1980 Cal 148 No- 
“followed in view of AIF. 1970 All 257 (FB: 
and AIR 1977.Madh Pra 222 (FB) 

(Sep) 212 C 


0O, 17, R. 2 Explanaton, O. 9, R. 13 — 
Applicability — Evidence on the side oz 
«plaintiffs recorded — No evidence rezordec 
zon the side of defendant — Defendant noz 
present on the day of adjourned hearing — 
Weld, O, 9, R. 13 and not Explanation te 
‘®©, 17, R. 2 was applicable (Sep) 20> 


amO, 21, R. 35 — See also Ibid, S. £7 


(Mayı 86 E. 


omen}. 2], Rule 35 and R., 36 — Executing 

“Court — Competency tc direct fresh deliv- 

«ery of possession of immoveable property 
(May: 86 £ 


ox; 21, R. 36 — See Ibid, O, 21, R. 35 
(May: 86 & 

~mm-O, 21, R. 90 — See Ibid, S. 11 (Oct) 234 

oman, 27, R. 8 — See also Ibid, O. 27, R. 9 
(Nov) 245 B 


0O, 27, R.8 — Suit against Govt. — 
‘inference of adequate opportunity tc Govt 
eounsel of representing Govt., if warranted 

(Nov) 245 C 


-ae—O, 27, R. 9 (Orissa) and R.8 — Sui 
-against Govt. and its Cfficers — Prccedur2 
„ander R. 8 not followed — Govt. pleades 
weannot put in appearanc2 on behalf o= Gov. 
“Officers (Nov? 245 B 


‘we—Q, 33, R. 2 — Scope — Impleadment cf 
minor =» Duty: of Court (Aug) 186 B 


+ mmm—O, 39, Rr. I and 2 — Grant of temporary 

‘Injunction — Conditions to be satisfied 
(Nov) 245 G 

- same®, 38, R. 2 — See Ibid, O. 39, F. 1 
(Nov) 245 G 


~omm®, 39, R., 3 == Grant of interim -njunc- 
Mien without notice to opposite party — Re 
eqyarding of reasons is essential 

: : (Nov. 245 = 
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Civil P. C. (contå.) 
——O. 39, Rr. 3 and 4, S, 100 — Order of 
interim injunction without notice to opposite 
party (Govt.) — Closure of Court for sum- 
mer vacation immediately after grant of in- 
junction — Appeal against order is compe- 
tent despite right of aggrieved party under 
R. 4 to have order of injunction rescinded 
(Nov) 245 F 
——O. 39, R. 4 — See Ibid, O. 39, R. 3 
(Nov) 245 F 
R. 27 (1) (b) — Additional evi- 
Provisions of sub-clause (b} — 
resorted to even if requirements 


——0O, 41, 
dence — 
Could be 


of cl. (a) or (aa) are not satisfied 

(Mar) 34 
——O,. 41, R. 33 — See Ibid, S. 96 

(Jum) 128 
——0O. 47, R. 1 — See Arbitration Act (1940), 
S. 41 (a) (Oct) 289 


Civil Piócedúre Code (Amendment) Act 
4 (104 af 1976) 


——S, 97 (2) (a) — See Civil P. C. 1908), 
S. 47 (Jan) 9 

——S. 97 (3) — See Civil P. C. (1908), Séc- 
tion 102 (Jul) 150 


Colonial Courts of Admiralty Aet (1896) 


——(53 & 54 Vict, C. 27), Pre. — See High 
Court Rules ‘and Orders — Orissa High 
Court Order (1948), Art. 4 (Apr) 57 B 


S, 3 — See High Court Rules ‘and Orders 
—- Orissa High Court Order (1948), Art. 4 
(Apr) 57 A 
Constitution of India 


——Art. 12 — See Ibid, Art. 226 (Mar) 38 A 
——Part IIE (General) — See Motor Vehicles 
Act (1939), S. 110B (Jan) 12 A. 


——Art. 14 — See also Ibid, Art,. 226 
(Jun) 126 A, B 
——Arts, 14, 15, 226 — Admission to Post- 
Graduate Courses in Medical College — 
Prospectus reserving 509% of seats for in- 
service candidates — Administrative decision 
subsequent to publication of prospectus dis- 

qualifying them — When not justified 
(Jul) 139 
——Art. 14 — Orissa prospectus for admis- 
sion to’ Post-Graduate Courses in Medicine 
for Session 1981-82, Cl. 1 — Reservation of 
2 seats for Medical Officers who have be- 
come unsuccessful in Post-Graduate exam- 
ination outside the State — Not tenable — 

This is a premium on incompetency 
(Jul) 153 C 
———Art. 15 —-See also Ibid, Art. 14 
; (Jul) 139 


——Art. 15 — Orissa prospectus for admis- 
sion to Post-Graduate Courses in Medicine 
for Session 1981-82, Cl. 5 (1) (b) — Weight- 
age on basis of service in rural area — Not 


per se discriminatory — However, weight- 
age of 15 per cent as envisaged, ig on high 
side (Jul) 153 A 


——Art. 15 — Orissa prospectus for admis- 
sion to Post-Graduate Courses in. Medieine 
for Session 1981-82, Cl, 1 (ii) (a) = Reserva~ 
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tion of seats for Scheduled Castes and Sche- 
duled Tribes candidates — Not open to chal- 
lenge on ground of absence of reservation 
in specialities where seats are less than 6 
or 7 (Jul) 153 B 


—~—Art. 173 (b) — See Representation of the 
People Act (1951), S. 32 (Sep) 221 A, C, D 


——Art. 225 — See High Court Rules and 
Orders — Orissa High Court Order (1948), 


Art. 4 (Apr) 57 A 
~-—Art, 226 +- See also 
(1) Ibid, Art, 14 (Jul) 139 


. GA) Arbitration Act (1940), S. 13 
(May) 93 B 
(2) Co-operative Societies — Orissa Co- 
operative Societies Act (1963), S. 32 (1) 


(Feb) 20 B 

(3) Education — Orissa Education Act 
(1969), S. 11 (May) 101°C 

(4) Hindu Religious Endowments Act 
(1952), S. 35 (Jun) 123 A 

(5) Mineral Concession Rules (1960), R. 58 
(1) (b) (Aug) 176 

© (8) Orissa Hindu Religious Endowments 
Act (1952), S, 19 (5) (Jan) 7 


(7) Tenancy Laws — Orissa Land Reforms 
Act (1960), S, 38 (b) (May) 83 A 


(8) Tenancy Laws — Orissa Land Reforms 
Act (1960), S. 43 (Apr) 77 A 


--—Art. 226 — Natural justice — Superses- 
sion of Managing Committee of Society — 
Order passed by Assistant Registrar who 
was also member of the Committee — Doc- 
trine of a person judging his own case not 
attracted as he was not personally interest- 
ed in supersession — Order of supersession 
cannot be challenged merely becuase he was 
member of Committee (Feb) 20 C 


-——Arts. 226 and 12 — Co-operative Society 
within S. 2 (k) of Orissa Co-operative So- 
cieties Act is not ‘State’ within meaning of 
Art. 12 — Writ petition by employee of so- 
ciety challenging his termination, not main- 
tainable (Mar) 38 A 


——Arts. 226, 245 — Assistant Registrar 
directing society in terms of resolution of the 
Board of Society to terminate services of 
Secretary — Resolution passed on basis of 
material available — It could not be said 
that Board had abdicated its powers to 
Assistant Registrar — Writ petition chal- 
lenging order of termination, not maintain- 
able (Mar) 38 B 


——Art. 226 — Natural justice — Admission 
in Engineering College — Cancellation of, on 
ground of production of false mark-sheets — 
Opportunity to defend case, not given to 


petitioner — Principles of natural justice 
violated (Mar) 43 
——Art. 226 — Orissa University Semester 


Regulations, Regn. 37 (c) (i) — Academic 
Council imposing punishment ‘on student on 
allegation of malpractice in examination 
under Regn. 37 te) (ii) (May) 89 
-—Art. 226 — Writ against arbitrator — 
Arbitrator is not amenable to the extra- 


Constitution of India (contd. 
crdinary jurisdiction of High Court 


(Mag) GB £2. 
——Art. 226 — Admission to nost-gradeate- 
medical course — Prospectus not menoun- 


ing that admissions open only to fresh cam- 
cidates — Authorities estopped from rotusiog: 
edmission to “in service” candidate 

: (Magy Iet- 
——Art, 226 — Educationa! matter — 
Matural justice — Transfer certificates isse- 
ed to students for alleged miscomduch = 
To opportunity given to students ty mare- 
their innocence — Punitive action could mot 
Ee sustained {Seam TAT 


——Arts. 226, 14 — Admission to B. W & 
Course — Candidates required to connpizte- 
Housemanship before specifie date — Pro— 
spectus containing provision for admission: 
cf even those completing Housemanrship.- 
after last date of applications -— Candidtes- 
cmpleting Housemanship after given fate- 
kut before last date for applications — Ra- 
jection of their application is ilegal 

(Jum) 139 A 
——Arts, 226, 14 — Admission to Resident: 
House Staff ‘Course — Candidates mequiired: 
tə complete Housemanship ‘before specified: 
čate to qualify for admission — Article 14 is 
rot infringed (Sun) 12) E 


——Art. 226 — Delay and laches — Onder- 
ef Central Govt. under Rr. 54 and 3&3 of 
Mineral Concession Rules — State Govt. 
waiting for more than six years tm mye. 
Eigh Court and more than six montis trow: 
date of knowledge of stand taken by Cen- 
tral Govt. — Writ application by State Gowd.. 
liable to be dismissed (Ang) 153 A. 


——Art, 226 — Finding of fact — Rem jpro-- 
ceedings — Concurrent findings of fee} br: 
s.atutory authorities by giving eogemk rea-- 
sons therefor — Findings not perverse in. 
nature — Cannot be interfered with 3a wrie 
patition (Aug) 183 A 
——Art, 226 — Writ against University —. 
Cancellation of examination rasuits on: 
ground of mass malpractice — If proper 


mee oe Naor) Bot 

——Art. 245 — See Ibid, Art. 228 
(Mar) 33 B 
—-—Art. 299 — See also Arbitration Act: 
(1940), S. 2 (a) Fu det 


—-—Art. 299 (1) — Mandatory nature of — 
Government contract — Agreement mat exe- 
cuted between parties — No rights anrras 
ir favour of one party nor lability is imear- . 
red by the other (May) WB 


Contract Act (3 of 1872) 


—-—S. 11 — Minor — Contract for smie of 
bizs property by guardian for legal mevessity 
— It. is enforceable. (1913) TLR 3 Caf 
222 (PC) held no longer good law in view af 
AIR 1948 PC 95: AIR 1951 Orissa 35: ald 
per incuriam (Juy, BSB B 
——S. 16 — See Evidence Aet (1872) 3 

tions 101-104 fare) Wt. 
——S. 65 — Right to restitution could met 
be wiped out retrospectively unless ihe Fia- 
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tute expressly provided for it — Effect of 
amendment of S. 23 (4), Orissa Land Re- 
forms Act (Jul) 137 


CO-OPERATIVE SOCIETIES 


—Orissa Co-operative Societies Act (2 of 


1963) 


——S. 2 (k) — See-Constitution of 
Art, 296 (Mar) 38 A 


——S, 32 (1) — Supersession of Menaging 


Committee of Society — Petitioner filzng ob- ' 


fections to the notice of supersession — Op- 

portunity of personal hearing to aim in 

supersession proceedings — Not necessary 
(Feb) 20 B 


-—S. 32 (1) — Supersession of Menaging 
Committee of Society — Order pass2d by 
Assistant Registrar by virtue of powers of 
Deputy Registrar delegated to him — Not 
without jurisdiction (Feb) 20 D 


»—S. 32 (1), (4) — Supersession of Manag- 
ing Committee of Society — Notice to 
financing bank after consultation — Writ- 
ten consent of financing bank obtained prior 
to order of superséssion — Order of super- 
session not vitiated on account of any de- 
fect in notice (Fet) 20 A 


-——Ss. 68 (1) and 121 —. “Agent” — Who 
is — Held that the terms of agreement 
showed relationship of principal anc agent 
between the parties — Jurisdiction cf Civil 
Court is ousted by Section 121 — Agreement 
wetween parties cannot confer jurisdiction 

bs (Jén) 1 D 
—S, 121 — See Ibid, S. 68 (1) (Jen) 1D 
——S. 127 — Arbitration Act (10 ʻo? 1940), 
Section 20 — “Suit” — Meaning of — Ap- 
plication under Section 20 is not “suit” 
though treated as suit under Orissa Rules 
of Procedure — Notice under Secticn 127 is 
not, therefore, necessary (Jen) 1C 


DEBT LAWS 
—Orissa Money Lenders Act (3 of 1£39) 


——S. 15 (1) (2) — Execution of decree — ` 


Executing Court issuing various directions 
— Limitations (Ful) 140 
«=—S. 18-B — Certificate under — Piaintiff, 
money-lender not producing certificate till 
the disposal of suit — No steps tazen to 
produce the same in appeal, or even im revi- 
sien — Request by plaintiff in revis.on to 
adjourn the case to enable him obtain certi- 
ficate — Cannot be granted (Jen) 8 B 


Divorce “Act (A of 1869) 
—s. 18 — Decree of nullity of marriage 
on ground of fraud — Application as to, to 
. District Judge — Not maintainable — It is 
exclusive Jürisdiction of High Court 
ii (Mar) £7 (SB) 


India,. 


EDUCATION 
——Admission to Post-Graduate Course in: 
Medical College — See Constitution of India,. 
Art. 226 (May) 106. 
—Orissa Education Act (15 of 1969) 
——S..3 (g) — See Ibid, S. 11 (May) 101°C 


‘———§, 7 — Orissa Education Code, Arts. 130- 


and 131 — Election of members to Govern- 
ing Body — Prior approval of Director of 
Public Instruction not necessary 

(May) 101 A 
——S. 11 — Supersession of governing body 
— Person invited for discussion without: 
prior approval of authority — It. cannot be 
ground for supersession (May) 101 B. 
——Ss. 11 and 3 (g) ~ Orissa Education 
Code, Art. 130 —- Supersession of governing 
body — Notice — Rules of natural justice 


(May) 101 C 
—Orissa Education Code 
——Art, 130 — See Education — Orissa 
Education Act (1969), S. 7 (May) 101 A 


——Art. 131 — See Education — Orissa Edu- 

cation Act (1969), S. 7 (May) 101 A. 

ce | 

—Orissa Prospectus for admission to Post- 

. Graduate Courses in Medicine for Session 
(1981-82} 


——ClL. 1 — See Constitution of India, Arti- 


cle 14 (Jul) 153 € 
——Cl. 1 (ii) (a) — See Constitution of 
India, Art. 15 (Jul) 153 B: 
ae 5 (1) (b) — See Constitution of India,. 
Art. ‘ (Jul) 153 A 


— Orissa University Semester Regulations 
——Regn. 37 (c) (il) — See Constitution of- 
India, Art. 226 (May) 89° 


—Utkal University Hard Case Rules ; 

——R. 1 (a) — See Education. — Utkal Uni- 

versity Regulations, Chap. II, Regn. 9 (2) 
(Jul) 157 


—Utkal University Regulations Chapter 2 


——Regn. 9 (2) read with Utkal University 
Hard Case Rules, R. 1 (a) — Reference to- 
Board of Examiners under — M.B.B.S. 
Examination — Petitioner failing both in- 
written as well as in group of written-cum- 
oral papers — Case not governed by Rules 
— No reference is to be made to Board 
(Jul) 152: 





Evidence Act (1 of 1872) 


——S. 101 — See f 
(1) Hincu Adoptions & Maintenance Act 
(1958), S. 11 (iv) (Jun) 114 A- 


(2) Tenancy Laws— Orissa Land Reforms 

Act (1960), S. 2 (14) (May) 83 © 
—~—Ss, 101-104 — See also 

(1) Benami — Burden of Proof (Jul) 131 A. 

(2) Representation of the People Act (1951), 

: S. 32- - (Sep) 221 A 


~——Ss, 101-104 — Suit by illiterate lady for 
declaration of title and setting aside sale- 


oe 


x 
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-deed — Burden to prove intelligent execu- 
‘tion of sale deed by lady is on purchaser 
(Aug) 174 


——S. 102 — Negotiable Instruments Act 
(1881), S. 118 — Burden of proof — Suit on 


ipro-note — Presumption under S. 118 
k (Nov) 264 
——5S, 164 — See Tenancy Laws — Orissa 
“Land Reforms Act (1960), S. 2 (14) 

(May) 83 C 
-——S, 114 — See also Motor Vehicles Act 
(1939), S. 95 (Apr) 51 C 


——S, 114 — Statement in judgment of 


‘Court as to what happened before it —' 


‘Should not ordinarily be allowed to be chal- 
‘denged (Nov) 245 A 


~--—S, 114, Illustration (g) — See Houses and 


‘Rents — Orissa House Rent Control Act 
(1968), S. 7 (Aug) 183 B 
-——S, 115 — See also : 

(1) Civil P. C. (1908), S. 35-B (Apr) 80 


{2) Constitution of India, Art. 226 
(May) 106 


-—-~—S, 115 — Esteppel — Petitioners initially 
declared successful in annual B.A, examina- 
tion — Subsequent notification by Univer- 
-sity declaring them to have failed — Uni- 
versity when estopped from changing its 
initial declaration (Aug): 188 


Act (10 of 1897) 


~-—S, 6'— See Civil R. C. (1908), S. 102 
(Jul) 150 


General Clauses 


Gold (Control) Act (45 of 1968) 


-~——S, 79 — Order of Excise Authority for 
seizure and confiscation of gold in pos- 
-session of petitioner — 6 months’ notice 
‘pot given — Seizure is illegal and property 
-sejzed must be returned to the petitioner 
(Nov? 258 


Government of India Act (26 Geo. V. 
& ïI Edw. C. 2 1935) 


———S, 106 — See High Court Rules and 
<Orders — Orissa High Court Order (1948), 
Art. 4 (Apr) 57 A 


HIGH COURT RULES AND ORDERS 


—Orissa High Court Order (1948) 


——Art.4 — Admiralty jurisdiction of 
Orissa High Court — It is same as con- 
ferred on Supreme Court of Judicature at 
‘Fort William, Bengal by Charter of 1974. 


(Colonial Court of Admiralty Act (1890), 
S5. 3) (Apr) 57 A 
~——Art. 4 — Admiralty jurisdiction of 


Orissa High Court — Scope of — Not con- 
current with other High Court 
(Apr) 57 B 


~ Orissa High Court Rules 

-——Part I, Chap. II, R.8 — - Civil P. C. 
45 of 1908), S. 148 — Peremptory order. of 
‘Court allowing the appellant specific period 


High Court Rules & Orders — Orissa Kig 
Court Rules (eontd.) 
only, to file papertooks on compulsory 
documents — Non-compliance of — Ap< 
peal does not come to an end when order 
did not provide for consequence of failure 
to comply (Apr) 75 A 
——Part I, Chap. 3, E. 13, Second Pravisa 


'— See Limitation Act (1963), Art. 123 


(Apr) 78 B 


Hindu Adoptions and Maintenance Act 


(78 of 1956) 
——Ss. 6, 7 — Valid adoption « Necessary 
requisites (Jun) IT B 
——S. 7 — See Ibid, S. 6 (Jun) 114 B. 
——Ss. 11 (iv) and 16 — Hindu Law == 
Adoption — Onus of proof -— Essentiak 


condition of a valid adoption — Transfer of 
adoptive child by ceremony of giving and. 
taking is essential (Jun) W4 A. 
—~—S. 16.— See Ibid, S. 11 (iv) 
(Jun) 114 A: 
Hindu Law 


——Alienation — Right of guardian =- 
Hindu Minority and Guardianship Ack 
(1956), S. 8 (1) and (3) (Sep). 194 
——Joint family property —- Alienation ~m: 
Sale for legal necessity or for benefit ta: 


Sex 


the estate (Feb) 38 
——Religious endowment — Transfer of. 
Property of deity — See Specific Relies. 
Act (1963), S. 20 (Jul) 158 A 


Hindu Marriage Act (25 of 1955) 


~—S, 24 — Application by wife for. Intee 
rim maintenance for her and her child in 
pending divorce proceedings against her == 
Award of maintenance for child is not 
within purview of S. 24 (Nov} 27% 


Hindu Minority and Guardianship Aet 
(32 of 1956) 


—-S. 8 (1) and (3) — Sale ‘of property te 

minor represented by natural guardian == 

Agreement of resale cf property ta vendo, 

under specified conditions — Latter agree< 

ment, on facts, held was void and not voide 

able {Sep) KJE. 
HOUSES AND RENTS 


—Orissa House Rent Control Act {4 of 1968}. 
——S. 7 — See also Ibid, S. 14 


(Sep) 20° 
——S. 7 — Eviction — Suit for, on ground 
of bona fide requirement — Failure mš 


landlady te examine herself as witness to 


substantiate her case — Adverse inference 
drawn against her by statutory authorities 
— Valid (Aug) 183 B 


——S. 7 (1), (2) and (4) — Application faz. 
eviction filed by one of co-sharers — Othes, 
co-sharers opposing eviction — Application. 
is not maintainable. (1967) 2 Andh WR 204, 
AIR 1972 AP 375, Dissented from Nay cos 
(Aug) EN. 

Lart- 


—S. 7 (2) — Suit for eviction == - 
lord claiming bona fide requirement ef. 
house for his occupation = ‘Tenant alee 
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Houses & Rents _ Orissa House Rert Con- 
trol Act (contd.) 

dJeading counter-evidence -—— Appellate Court 

allowing eviction application — Tenant can- 

not be said to be prejudiced (Aug) 178 


~—Ss, 14, 7 — Relationship of landicrd and 
tenant — Determinatior by Rent Controller 
— Operates as res judicata and cannot sub- 
sequently be challenged and adjudicated in 
Civil Court.in view of specific bar under 
S: 14 (Sep) 207 
——S. 15 — See Civil >. C. (1908), S. 24 

- (Aug) 191 B 


Interpretation of Statutes 


See Contract Act (1872),,S.65 (Tul) 187 
-—Procedural provisions — See Civil P.C. 
(1908), S. 35-B (Apr) 80 


Seypore Municipal Couneil Octroi 
Bye-Laws (1974) 


See under Municipalities. 
Land Acquisition Act (1 of 18£4) 
-—Ss, 4 (1), 5A — Acquisition for public 
purpose — Notice — Petitioners, not filing 


any objection within time — Held, there 
was no scope for prejudice in making re- 


presentation under S. 5A (Aug) 181 

——S. 5A — See Ibid, S. 4 (1) (Aug) 181 
Letters Patent (Cal) 

——Fre, — See High Court Rulas and 


Orders — Orissa High Court Order (1948), 


Art. 4 (Apr) 57 A 
——GL 24 (Patna) — See High Court Rules 
and Orders ~— Orissa High Court Order 
(1948), Art. 4 : (Apr) 57 A 


——CI. 25 — See High Court Rul2s and 
Orders — High Court Order (1948), Art. 4 
(Apr) 57 A 


Limitation Ao: (9 of 1908) 


——Arts. 64, 65 — 
What is? (Jun) 114 C 
——Art, 85 — See Ibic, Art. 64 

k (Jur) 114 C. 


Limitation Act (86 of 1963) 


——S. 5 — See Civil P. C. (1908), E. 115 

. {Feb} 17 
——S.29 — See Arbitration Act (1940), 
S. 30 (Feb) 18 


— Art. 57 — Suit for partition — Relief 
of declaration that certain adoptior ‘never 
took place, also sought — Main relef 
sought being partition, Art. 57 does not ap- 
ply (Jal) 129A 


~—aArt. 57 — Suit seeking relief cf decla- 
ration regarding adopt.on — Date cf know- 
ledge of alleged adoption not es-ablished 
— Bar of limitation under Art. 57 cannot 
apply (Jal) 129 B 


Aciverse possession — ` 


Limitation Aet (1963) (contd. 
——Art. 122 — Orissa High Court Rules 
Part I, Chap. III, R. 13, second proviso — 
Dismissal of appeal under by Deputy Re- 
gistrar ard not by High Court — Appeal 
would be deemed to be pending — Limita- 
tion would not apply to application for re- 
storation of appeal (Apr) 75 B 
——Art, 131 — See Civil P. C. (1908), S. 115 
(Feb) 17 
Maxims 


——Nemo debet esse judex in Propria Causa 
— See Constitution of India, Art, 226 
(Feb) 20 C 
»—Res ipsa loquitur — See Motor Vehicles 
Act (1939), S. 110-B (Apr) 70 


Mineral Concession Rules (1860) 


——R 54 — See also Constitution of India, 
Art. 226 (Aug) 163 A 
——Rr. 54, 55 — Order granting lease by 
Central Govt. — It must be executed by 


State Govt. (Aug) 163 B 
——R. 55 — See . 
(1) Ibid, R. 54 (Aug) 163 B 


(2) Constitution of India, Art. 226 
(Aug) 163 A 
——Rr. 53 (1) (b), 59 — Notification of 
dereservation of certain areas — Effect 
. (Aug) 178 
——R. 59 — See Ibid, R. 58 (1) (b) 
(Aug) 178 


Motor Vehicles Act (4 of 1939) 


——S. 2 tb) — See Ibid, S, 95 (Apr) 5I D 
——Ss. 9&, 96 (2) (b) — Third party insur- 
ance policy — Breach of condition — No 
condition in bond to permit vehicle tọ be 
drivėn only by named driver — There is 
no breach of condition when vehiele is 
driven by any licensed driver. Decision in 
Mise. Appeals Nos, 148 and 181 of 1974, a 
25-2-1976 (Orissa), Reversed — (Apr) 51 C 


——Ss. 95, 96,2 (b) — Liability of insurer 
in respect of third party risks. Decision in 
Mise. Appeals Nos. 148 and: 181 of 1974, 
D/- 25-2-1976 (Orissa), Reversed 

{Apr) 51 D 


——Ss, $5 (5), 96 (2) and 111-A — Orissa 
Motor Vehicles (Accident Claims Tribunals) 
Rules (1260), R. 7 — Filing of written state- 
ment by insurer under — It is not man- 
datory for the tribunal to call upon the in- 
surer to file written’ statement — Plea 
under S. 96 (2) — Can be raised by in- 
surer by filing written statement — Failure 
of Insurer—Tribunal inviting written state- 
ment after closing of trial — Not valid. 
Decision in Mise. Appeals Nos. 148 and 18! 
of 1974, D/- 25-2- 1976 (Orissa), Reversed 


(Apr) SI A 
——S§. 96 (2) — See Ibid, S. 95 (5)' 

(Apr) 51 A 
——S. 96 (2) (b) — See Ibid, S. 95 

(Apr) 51 O 


—Ss. 9 (2) and 111-A.— Orissa Motor 
Vehicles (Aceident Claims Tribunals) Rules 
(1960), R. 7 — Accident claim — Owner of 
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vehicle has no obligation to examine him- 
self or his driver — Request by claimants 
to examine owner and driver refused — Ef- 
fect. Decision in Misc. Appeals Nos, 148 and 
181 of 1974, D/- 25-2-1976 (Orissa), Revers- 
ed ; 


(Apr) 51 B 


—-—S, 110-B — Compensation — Vicarious 
liability — Govt. vehicle driven by person 
ether than driver — Officer in charge of 
vehicle not objecting — Accident due to 
rash and negligent driving proved — Govt. 
is vicariously liable to pay compensation to 
legal representatives of deceased — Plea of 
sovereign function not maintainable 

(Jan) 12 A 
——~5. 110-B — Compensation — Determi- 
nation of — Award of lump sum — 1/6th 
of the amount can be slashed (Jan) 12 B 


——§ 110-B — Truck accident — Cleaner 
holding no driving licence causing death by 


running truck over victims — Accident oc- 
curring in private place — Owner is li- 
able — Insurer is not liable — Res ipsa 
loquitur applies (Apr) 70 
—-—§, 111-A — See . 

(1) Ibid, S. 95 (5) (Apr) 51 A 

(2) Ibid, S. 99 (2) (Apr) 51 B 


MUNICIPALITIES 


—Jeypore Municipal Council 
Laws (1974) 

Bye-laws 22 — See Municipalities — 

Orissa Municipal Act (1950), S. 377 (2) 


Octroi Bye- 





(Sep) 216 
——Bye-Law 23 (i) — See Municipalities — 
Orissa Municipal Act (1950), S. 377 (2) 

(Sep) 216 


—Orissa Municipal Act (23 of 1950) 


—-5S, 377 (2) — Jeypore Municipal Coun- 
cil Octroi Bye-laws (1974), Bye-laws 22 and 
23 (1) — Bar of suits u/s, 377 (2) — Appli- 
cability (Sep) 216 


Negotiable Instruments Act (26 of 1881) 
—-—-§, 118 — See Evidence Act (1872), Sec- 
tion 102 (Nov) 264 


Orissa Consolidation of Holdings and 
Prevention of Fragmentation of land 
Act (21 of 1972) 

See under Tenancy Laws. 


Orissa Co-operative Societies Act 
(2 of 1963} 
See under Co-operative Societies. 


Orissa Education Act (15 of 1969) 
See under Education. i 


Orissa Education Code 
See under Education. 


Orissa Estates Abolition Act (1 of 1952) 
See under Tenancy Laws. 


Orissa High Court Order (1848) 
See under High Court Rules and Orders. 


Orissa High Court Rules 
See under High Court Rules and Orders. 


Orissa Hindu Religious Endowments Act 
. (2 of 1952) 


——S. 19 — See Ibid, S. 35 
——S. 19 (5) — Alienation of lands be- 
longing to deity — Sanction by Commis- 
sioner — No provision as to revision Of 
order of Commissicner by State Govern- 
ment — However, State Government stay- 
ing operation of order of Commissioner im 
suo motu revision — Pendency of revision: 
— Subsequent amendment in Act empower- 
ing State Government to revise such orders. 
— Orders passed by State Government in 
suo motu revision cannot be interfered with,. 


(Jun) 123 C 


ven though initial action was without 
jurisdiction (dan) T 
——S, 35 — Maintainability of appeal — 


Writ petition dismissed at admission stage: 
— Appeal is not barred (Jun) 123 A 


——Ss. 35 and 19 — Disqualification to 
continue as Mahant — Mismanagement and: 
laches must be grave (Jun) 123 C 


——S, 35 (3) — Civil P. C. (1908), S, 86 — 
Merger of order — Order of Commissioner 
of Endowment recommending to Govt. for 
approval to disqualify appellant for: con- 
tinuing as Mahant — Writ petition filed. 
against order dismissed at admission stage 
— Effect (Jun) 123 © 


Orissa House Rent Control Act 
(4 of 1968) 
See under Houses and Rents. 


Orissa Land Reforms Act (16 of 1960) 
See under Tenancy Laws, 


Orissa Land Reforms (General) 
Rules (1955) 
See under Tenancy Laws. 


Orissa Money Lenders 
See under Debt Laws. 


Act (8 of 1988) 


Orissa Motor Vehicles (Accident Claims. 
Tribunals) Rules (1960) 


——R. 7 — See 


(1) Motor Vehicles Act (1939), S. 85 (8) 
(Apr) 51 A. 

(2) Motor Vehicles Act (1939), S. 99 (2) 
(Apr) 51 B 


Orissa Municipal Act (23 of 1950) 
See under Municipalities. 


Orissa Prospectus for Admission to Post: 
Gruadate Courses in Medicine for 
$ Session (1981-82) 
See under Education. 
Orissa Public Demands Recovery Act 
(1 of 1863) 


——S. 37 (1) — Moveable property ‘of certi 


- ficated debtor attached in execution of dig- 


tress warrant — Date fixed for sale — 
Whereabouts of moveables unknown — No- 
tice for settling sale proclamation — Me- 
gal (May) 10% 
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Orissa University Semester Regulations 
See under Education. 


. Precedent - 


—-—Single Judge inclining to: differ from 
-another single, Judge of same High Court 
— Matter should be referred to a larger 
‘bench (Jun: 113 B 


Representation of the People Act 
` (43 of 1951) 


——Ss, 32, 38 (2) and 100 — Consitution 
of India, Art. 173 (b} — Election petition 
challenging election on ground that return- 
ed candidate was below 25 years ard thus 
disqualified —- Burden of proof : 
(Sep; 221 A 


——Ss, 32, 36 (2) and 100 — Election peti- 
‘tion — Disqualification of returned candi- 


date on ground that he was less taan 25 
“years alleged —- Proof of age — College 
Register — Admissibility 


——Ss, 32, 36 and 100 —— Constitution . of 
India, Art. 173 (b) — Nomination paper 


for election —- Objection as to age by 
other candidates — Decision of Returning 
Officer is not final (Sep: 221 C 


——Ss, 32, 36 (2) and 100 — Constitction of 
India, Art. 173 (b) — Election petition — 
Disqualification of returned candidate on 
ground that he was less than 25 yeers al- 
jeged — Proof of age — Entries in School 
admission registers — Admissibility 


——S, 36 (2) — See Ibid, S. 32 i 
(Sep) 221 A, B, D 

——S. 100 — See Ibid, S. 32 
(Sep) 221 A, 3, C, D 


Specific Relief Act (47 of 196$) 


——-Ss, 10 and 13 — Civil P. C. (190&), O. 6, 
R, 17 — Suit for specific performance — 
Specific performance of contract becoming 
impossible due to.pendente lite conduct of 


defendants — Plaintiff entitled to seek 
‘damages by amending plaint (Nov) 242 A 
——S, 13 — See Ibid, S. 10 (Nov) 242 A 


—-—-§, 20 — Contract for sale of. property 
of private deity by its Marfatdar (trustee) 


for legal necessity — It is specificaly en- 
foreeable (Jub 158 A 
——S, 22 — Refund of considerat.on — 


Grant of such relief — Court directing that 
possession of suit land to be retainad till 
money refunded — Validity (Nov) 271 


—~—S, 38 — See Tenancy Laws — Orissa 
Consolidation of Holdings & Prevenzion of 


Fragmentation of Land Act (1972), E. 4 (4) 
i * (Mar) 48 

TENANCY LAWS. 
—Orissa Consolidation of Holdings and 


Prevention of Fragmentation of Land Act 
(21 of 1972). ; 
—S, 4 (4) — Suit for permanent in:unetion 
pending at common law — It wculd not 


(Sep) 221 B 


(Sep: 221 D 


Tenancy Laws — Orissa Consolidatien of 


Holdings & Prevention of Fragmentation 
of Land Act (contd.) : i 
stand abated as a result of notification 
under the Act — Relief of injunction not 
available under the Act, immaterial AIR 
1980 Orissa 33, Overruled (Mar) 48 


——S.4 (4) — Abatement of suit under 
— Suit for declaration of title and per- 
manent irjunction — Suit would not abate. 


— Reason stated. AIR 1980 Ori 33, Dis- 
sented from l (Jun) 113 A 
——S. 4 (4) — Abatement of suit and ap- 
peal under (Sep) 218 


——S. 36 — Revision — Dispute regarding 
acquisition of title over property — Title 
not found to be in ‘A’ — ‘A’ not claiming 
title by adverse possession — Direction by 
Consolidation Commissioner for investiga- 
tion into question of possession would be 
irrelevant - 7 (Nov) 241 


—Orissa Estates Abolition Act (1 of 1952) 


~— —Ss. 6,7 — Suit for partition — De- 
fence that there was already a previous 
partition as evidenced by separate note of 
possession in the Record of Rights and 
separate settlement under Ss. 6 and 7 of the 
Act —- Held: that such note and settlement 
are not conclusive proof of partition 

(Nov) 261 
(Nov) 261 


—Orissa Land Reforms Act (16 of 1960) 


——Ss, 2 (1), 2 (5) (a) and 39 (a) — Com- 
putation of ceiling area — Tanks set apart 
for pisciculture are not excluded 
(May) 83 E- 
——S. 2 (5) (a) — See Ibid, S. 2 (1) 
(May) 83 B 
——Ss. 2, Cl. (13) and 37-A — Irrigated 
land — ‘Determination of surplus land — 
Classification of lands must precede 
(Feb) 19 


——S. 7 — See Ibid, S. 6 


` ——Ss. 2 (14), 39 (a) — Computation of ceil- 


ing area — Lands in urban area — Onus 
of proving that such lands are connected 
with agricultural operations lies upon Re- 
venue Officer : (May) 83 C 
——S. 15 (7) — Appointment of receiver — 
Jurisdiction vests both in revenue officer 
and appellate authority as well ; 
(Nov) 244 A 
——S. 15 (7) — Revenue Officer dischagg- 
ing receiver on findings reached by him in 
application under S. 36A —- Appeal against 
discharge of receiver — Powers of appel- 
late authority -~ (Nov) 244 B 
——S. 23 (4) — See Contract Act (1872), 
S. 65 (Jud) 137 
——Ss, 36-A and 67 — Suit for declaration 
of title and eviction of defendant — Civil 
Court holding defendant a trespasser — 
Subsequent application by defendant under 
S. 36-A in revenue court for claiming ten- 
ancy rights in respect of suit property — 
Not maintainable | (Feb) 27 


—S. 37-A — See Ibid, S. 2, Cl. (13) 
(Feb) 18 


T Subject Index, A.I. R. 1982 Orissa 


Tenancy Laws — Orissa Land Reforms Act 
_ (contd, 

—-——~Ss. 38 (b), 40-A; 43 (1); 44 (2) (b) and 
44 (3) — Computation. of -ceiling area — 
Tenure-holder claiming exemption of cer- 
tain land — Part of claim allowed — Ap- 
pellate authority vacating order regarding 
land-.exempted — Order illegal 

(May) 83 A 
—-—S. 39 (a) — See 

(1) Ibid, S, 2 (1) (May) 83 B 

(2) Ibid, S. 2 (14) (May) 83 C 
—-—-5, 40-A — See Ibid, S. 38 (b) 

i (May) 83 A 
——S, 43 — Ceiling proceedings — = Case 
fixed for spot verification for ascertain- 
ing proper classification. of land — Roving 
enquiry and recording of evidence from 
persons assembled on spot — Principles of 
natural justice, held, violated (Apr) 77 A 


-——-S. 43 (1) — See Ibid, S. 38 (b) 

(May) 83 A 
-——S. 43 (2) — Orissa Land Reforms (Gen- 
eral) Rules (1965), R. 30 (2) — Proceeding 
under S. 43 — Revenue Officer holding 
several persons as land-holders -- Each 
person is entitled to notice — Revenue Of- 
ficer serving notice only on one person — 


Proceeding, held; vitiated. (Apr) 77 B 
—-S. 44 (2) (b) — See Ibid, S. 38 (b) 

(May) 83 A 
w—S. 44 (3) — See Ibid, S. 38 (b) 

(May) 83- A 
——S, 47 — Compensation for ceiling sur- 
plus land -— Value of trees standing on the 
surplus land determined — Order not chal- 
lenged — It becomes final and cannot be 


reviewed subsequently, on circular being 
issued by Board of Revenue indicating-guide- 
lines for determining value of trees 

. (Sep) 206 


Tenancy Laws — Orissa Land Reforms Act 
(contd.) 

——S. 59 — Revisional jurisdiction — Does 

not: extend to the- order or part of order 


which has become final (Jul) 144. 
—~—S. 67 — See Ibid, S. 36-A (Feb) 27 
—Orissa Land Reforms (General) Rules 
(1955) 

——R. 30 (2) — See Tenancy Laws =» 
Orissa Land Reforms Act (1960), S. 43 (2) 

(Apr) 77 È 

Torts 

——Negligence — See Motor Vehicles Act 
(1938), S. 110-B (Jan) 12 A 


——Vicarious liability — See Motor Vehicles. 
Act (1939), S. 110-B f (Apr) 76 
——Vicarious liability — See Motor Vehi- 
cles Act (3939), S. 110-B (Jan) 12 A. 


Transfer of Property Act (4 of 1882) 
——S. 105 — Transfer of land — Possession 
of tenant if permissive — Defendant pay- 
ing rent and obtaining receipt in name of 
plaintiff — Possession of tenant if per- 
missive (Apr) 73 
Urban Land (Ceiling and Régulation) Act 

(33 of 1976) - 
——S,. 2 (g) (i) — Vacant land with no con-. 
struction — Benefit under S, 2 (g) (i) is 


not available (Oct) 236 & 
——S. 2 (g) (i) — Vacant lane — Compu- 
tation (Oct) 286 B 


Utkal University Hard Case Rules 
See under Education. 


Words and Phrases 


——"Suit’ — See Co-operative Societies —e 
Orissa Co-operative Societies Act (1863), See- 
tion 127 - (Jan) 10 





LIST OF ORISSA CASES OVERRULED, REVERSED 
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AND DISSENTED 
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Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


AIR 1964 Orissa 39 (Pt. C) — Diss. AIR 1982 
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(1975) First Appeal Nos. 65 & 66 of 1967, 
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AIR 1982 Orissa 51 A, B, C, D (Apr). 


(1976) Decision in Mise, Appeals No, 181 of 
1974, D/- 25-2-1976 (Orissa) — Revers, 
AIR 1882 Orissa 51 A, B, C, D (Apr). 

(1976) Mise. Appeal No. 155 of 1973, D/- 5-I- 


1976 (Orissa) — Revers. AIR 198% 
Orissa 86 B (May). ` 
AIR 1980 Orissa 33 — Diss. AIR 1982 


Orissa 113 A (Jun). 
AIR 1980 Orissa 33 — 
Orissa 48 (Mar). 
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ATR 1982 ORISSA 1 
R. N. MISRA, C. J. 


` Orissa State Co-operative 
Federation Ltd, Appellent v. 
Marketing Co., Respondert. 


Misc. Appeal No. 296 of 1980, D/- 5-9- 
1981.% - 


(A) Arbitration Act (10 of 1940), S. 2 (a) 
— Arbitration agreement -— Who can enter 
into — Agreement stating that Orissa State 
Co-operative Marketing Federation was lo be 
represented by its Secretary as required by 
bye-laws of Federation — Managing Director 
entering into agreement — Agreement ratified 
by Federation and was operative till annulled 
by it — Agreement held vinding on Federa» 
tion. . (Pera 5) 


(B) Arbitration Act (10 of 1940), S. 2 
Existence of difference when application ere 
Section 20 is filed — Agreement annulled by 
one party when difference mounted up — 
Application by other party under Section 20 
— Held that it could not be said that there 
were no Gifferences when. application was 
filed. (Psra 5) 


" (C) Orissa’ ‘jee Societies Act (2 of 
1963), Section 127 - — Arb: ‘tration Act (10 of 
1940), Section 20. — “Suit? — Meaning of 
— Application under Section 26 is not “suit? 


Marketing 
Associated 


_ though treated as suit unéer Orissa Rules of. 
_ Procédure. — Notice under Section 127 is hot, 


(Words. and Phrases — 


_# From order: of `S] KE Satpathy, ‘Subd: J.. 
_ Bhubaneswar, D/- 3-11-° 980. . 


EIRY JESITIWNG - a < 
. 3982. Orissa/1.. I - G37 Fen.” 


therefore; necessary. 





Suit”). ATR 1962 Bom 162 (FB) aud AIR 
1964 SC 444, Rel. on. (Para 6) 


(D) Orissa Co-operative Societies Act (2 of 
1963), Ss. 68 (1) and 121 — “Agent? — Who 
is — Held that the terms of agreement show- 
ed relationship of principal and agent between 


“the parties — Jurisdiction of Civil Court is 


ousted by Section 121 — Agreement between’ 
parties cannot confer jurisdiction. 


In the instant case, F who was a manu- 
facturer of certain goods entered into an 
agreement with A relating to the marketing 
of the goods. The agreement contained no 
provision fer the passing of the title to the 
goods from F to A. Under the terms of the 
agreement A was to describe himself in all 
his dealings as the marketeer of F. A agreed 
to sell certain minimum quantity. A flat rate 
for commission was stipulated. A was allow- 
ed 90 days credit facility against a letter of 
credit or irrevocable bank guaraniee. F was 
to allow to A certain distribution margin. On 
the tenth of each month both A and F were 
to furnish to each other details of previous 
month’s sale. This sale was not by-F to A 
but sale made by F at the instance of A to 
others. F undertook to replace by fresh. 
supply of standard material at its own cost 
when the scpply made was not up to quality. 
A was ‘not to make-any representation or 


given warranty other’ than those printed on 


the packings. ‘A was io sell the goods in the 
same condition ‘in which they were received. 


` Held that” most ‘of: these -terms indicated 
beyond dispute that thé parties intended to 


- establish the- relationship of: principal: and 


agent and not’seller and- buyer. The terms 


up a the wika ‘unless ce pe: any ambi- 


on Lots 


2 Ori. 
guily, are the best material to be relied upon 
for ascertaining the intention of the. parties, 
and if the terms are clear they must be ac- 
cepted as offering the ultimate guideline for 
reaching the conclusion. AIR 1967 SC 181 
and AIR 1978 Bom 273, Rel. on. (Para 10) 

The fact that A was not a dealer under 
the Sales Tax Act was a,material feature for 
discovering the’ true intention of « parties. 
(1971) 28 STC 619 (Andh Pra) and AIR 1957 
Andh Pra 474, Rel. on. (Para 10) 

Once the relationship of principal and 
agent between F and A is established and A- 
comes within the mischief of Section 68 (1) 


(a) the jurisdiction of the Civil Court is cer- i 
tainly ousted in view of the clear provision. ° 
` (Para 10) 


in Section 121. 

When exclusive jurisdiction is created, it is 
not open to the parties by their consent to 
agree upon arbitration. The contract in 
question containing the. arbitration clause is. 
after all the outcome of an agreement be; 
tween the parties. An agreement of this type 
cannot modify the ‘statutory mandate, ` and 
parties could not, in derogation of the provi- 
sion contained in Section 68, confer jurisdic- 
tion on the arbitrator. n 0 
<L The non obstante clause in Section 68 has 
an overriding application. AIR 1952 SC 369, 


Rel, on. (Para 10) 
Cases. Referred: Chronological Paras 
AIR 1978 Bom 273 . 9 
(1971) 28 STC 619 (Andh Pra) 10 
AIR 1967 SC 181 . 9 
AIR 1965 SC 1839 . og 
AIR 1964 SC 444. = — , ..6 
AIR 1962 Bom 162 (FB) a6 
AIR 1957 Andh Pra 474 5 


AIR 1952 SC 369 , n 
AIR 1929 PC I8L ae) 
(1859). 141 ER. 486 : 7 WR 464 : 28 LF CP 
242, .The Wolverhampton New Water 
Works. Company v. Hawkesford It 


L. Rath and B. S. Misra, for Appellant; G& 
Rath; R. K. Rath; N. C. Panigrahi; B- K. 
Nayak and R. C. Patnaik, for Respondent. 


JUDGMENT :— This appeal under Sec- 
tion 39 (1) Gvy of the Arbitration Act, 1940, 
is against the order of the learned: Subordi- 
nate Judge of Bhubaneswar. directing: the filing 
of the arbitration agreement: ; 

2. The Orissa State Co-operative. Market- 
ing Federation Limited, appellant herein 
(hereafter referred to: as the ‘Federation:);, is 
the manufacturer of. the granulated mixed: 
fertiliser by the. trade name. ‘Shyamala’. The. 
Federation entered into an agreement with 
the respondent as: per Annexure- t relating to 
the marketing of Shyamala. The terms re- 


Orissa State Co-op. Marketing Fedn. v. Associated Marketing Co. 


“(Para 10) . 


ALR 


gulating the relationship between the parties 
are contained in the agreement. The Federa- 
tion annulled the agreement with effect from 
3rd of March, 1980.. On 7th April, 1980, 


-the respondent made an application purport- 


ing to be under S. 20 of the Arbitration Act 
before the learned subordinate Judge of Bhu- 
baneswar and stated therein that the -cause of 
action, arose “upon: cancellation of the con- 
tract ‘and subsequent service’ of notice de- 
manding appointment of arbitrator. The 
Federation filed an objection and pleaded 


‘inter alia that— 


(i) the application under Section 20 of the 
Arbitration Act was not maintainable; 
: (ii) there was. no valid contract between 


‘the parties inasmuch as the contract had not 


been entered into by the Secretary on behalf 
of the Federation as, require by the Bye- 
laws; : 

(ii) the Civil Court had no jurisdiction to 
entertain the dispute as it was covered by 
Section 68 of the Orissa Co-cperative Socie- 
ties Act, 1962, and the Court’s jurisdiction is 
excluded under Section 121 of the Act;. and’ 

(iv) notice under Section 127 of the Co- ` 

operative Societies Act is a condition prece- 
dent to initiation of the action and the pro- 
ceeding has to fail for want of notice. 
Fhe Jearned: subordinate Judge. registered - the 
application as a suit as provided ‘by. the rules 
of procedure, framed four issues and by the 
impugned: decision directed: the “defendant - to 
file the agreement. . 

"3. Clause“41 of the agreement ran thus:— 

“Any ‘dispute arising’ in the matter of ex- 
ecution, implementation or interpretation of 
this agreement or any provisions thereof shall: 
be referred to arbitration under the provi- 
sions .of the Arbitration Act of 1940.” 

The arbitration clause is in wide ferms and. 
but for the other aspects which arise, in terms 
of this clause a proceeding under the Arbitra~ 
tion Act would indisputably be entertainable. 

4. Mr. Rath.for the Federation in support 
of the appeal has pointedly raised five con- 
tentions; namely :— 

(i) The respondent was an agent of the 
Federation. Therefore, Section. 68 (E) (a) of 
the Orissa Co-operative Societies Act, 1962; 


is. directly attracted’ and the. Civil Courti-has 


no. jurisdiction; ; Si 

Gi) It .follows from the- submission raised: 
above that the Civil Court has no: jurisdic- 
tion. to appoint am arbitrator and: accordingly: 
the application under Section. 20 of the Arbi- 
tration Act was. not maintainable; 

Gii). In the agreement (Anrexure t), the 
Federation was to be represented by: its: Se- 
cretary as required by the Bye-laws. The 


1982 - 


Managing Director. ‘having, entered into the 
agreement on behalf of «he Federation, the 
Federation is -not, -bound by, it. 


{iv), Notice under Section 427. of the Drissa 
Co- -operative Societies Act is::a condition pre- 
-cedent, to civil action anc in the abserce; of 
‘such notice, the proceeding. could not have 
been’ entertained by the learned subordinate 
Judge; and ok , og 

(v) No dispute was. in existence SEN the 
application under Section 20- of the- Arbitra- 
tion Act was made and, -herefore, the Court 
bad, no. jurisdiction’ to ertertain the applica- 
tion. : |: . J 

5.. The first two -aspecis: which are con- 
nected raise the real poini of dispute.» I am 
inclined to think that the last three points 
may. be. dealt, with first and the main ques- 
tion. may be left for -consideration ate later 
stage. 

A copy of the Bye-laws of the Federation 
has béen’ placed in ‘ccurse of argument. 
Clause 24 of the _ Bye-laws ‘makes prevision 
for officers of the Federa‘ion. Sub-clause (c) 
deals with the powers of the Managing Direc- 
‘tor while sub-clause (d) 'čeals with powers of 
the Secretary. “The' general management of 
the Federation, subject tc the control : of ‘the 
Managing Committee, the Executive’ Ccmmit- 
tee and the Chairman, vests in ‘the Macjaging 
Director." He is also ‘tc conduct, negotiate 
and make arrangements for the purchase and 
sale of- goods. «The Managing Diréccor «is 
also’ the officer to:‘sue and be: med on bet 
of the. Federation: 

Under sub-clause: (m) the eect is ‘to 
enter into agreement or contract for purchase 
or Sale of goods, for lease of ‘land or build- 
ing subject to ‘previous approval cf zhe 
‘Managing Director, «- : 

The Managing Director “is “the dantrotting 
authority of ‘the Secretary. ‘Full powers seem 
to have been vested subject ‘to’ the general 
control of ‘the Managing Committee, the Ex- 
‘ecutive Committee and the Chairman in ‘the 
‘Managing Director. and Fe is the named offi- 
cer of the Federation to sue and be sued on 


its behalf.’ The agreement in ‘question ‘was | 


ratified ‘by the Federation and was “operative 
for some ‘time. With the clear provisions ‘in 
the Bye-laws. and the fact that the -contract 


{had been put’-to operation, I-do not think, . 


there is any force in the submission -of ‘the 
tappellant-Federation that as its Secretary had 
not entered into the contract, the same -was 
[not binding on the Federation... The conduct 
lof the Federation in not repudiating the con- 
tract on that ground but in annulling it for 
alleged - non-performance of; the conditions 
thereof also clearly indicates that fhe conten- 
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tion advanced before me is without substance. 
‘Mr. Rath’s contention that the contract was 
not a binding one fails. 

: One of the contentions .of Mr. Rath for 
the Federation isi that no. ‘dispute. existed at 
the. time ‘when, application: under Section 20 
of: the Arbitration,.Act was filed and, there- 
fore; the. proceeding: -was “not maintainable 
Section 20 as. far as relevant provides :-~ 

“(1) Where any persons have entered into 
an arbitration,.agreement before the institu“ 
tion of sany suit with respect to the subject- 
matter.of the agreement.or any part of if, 
vand where a difference has arisen to which 
the agreement applies;.they or any of them, 
instead of proceeding under, Chapter TI, may 
apply to a Court having jurisdiction in’ the 
matter to which the agreement relates, that 
the agreement be filed in Court.” © ~ 
Undoubtedly, -differences must exist so as ‘to 
give rise. to an application under’ Section: 20 
of the Arbitration Act. :The agreement. was 
‘cancelled on 3rd of. March, 1980. There- 
after, a notice purporting to be under Sec-|- 
tion 8 of the Act was given by the respon- 
dent and on 7th of April, 1980, the oe 
under, Section, 20. of the Act was filed.. 
this setting, it is difficult to appreciate a 
submission of the Federation that by - the 
time., the subordinate Judge was moved, there 
were no differences in existence. It is the 
common case of parties that the contract was 
vancelled when differences mounted up. There 
is, therefore, no force in the submission ad- 
vanced on behalf of the Federation that, dif- 
ferences ‘were not in ‘existence when the sub: 
ordinate Judge ‘was ‘moved for a direction for 
filing of the arbitration agreement. 


‘6. -Want of notice as a condition prece- 
dent to the initiation of the’ proceeding. was 
the next contention. Section 127 (1). of the 
‘Co-operative Societies Act. provides:— - 


“No: suit shall be instituted against a so- 
ciety or -any. of its officers in respect-of any 
act touching the constitution, management or 
the. business .of the society until the expira- 
tion of two months after notice in writing 
has, been delivered :to the Registrar, or left 
at his office, stating. the cause of .action,. the 
name, description and place of residence of 
the .plaintiff and the relief which he’ claims, 
and the -plaint shall. contain a statement: that 
‘such notice has been so delivered or left.” 
An application under Section. 20 of the Arbi- 
tration Act is really not a ‘suit’ though under 
the rules of procedure prescribed by this 
Court such applications are treated as suits. 
The word ‘suit’ has not been: defined in ‘the 
Code of ‘Civil Procedure, ‘but the word ïs a 
term-.of art and ordinarily means a -proceed- 
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‘ing instituted in a Civil Court by the pre- 
sentation of a plaint. The observations of 
the Full Bench of the Bombay High Court 
in the case of Farkhundali Nannhay v. V. B. 
Potdar, 
structive. The Supreme Court in the case of 
Bhagwat Singh Bahadur of Udaipur v. State 
of Rajasthan, AIR 1964 SC 444, also point- 
ed out that the suit is a proceeding which 
commences with a petition in the nature of 
a plaint. In the light of what has been 
stated in these cases, an application under 
Section 20 of the Arbitration Act for-a direc- 
tion from the Court for filing of the agree- 
ment does not amount to a suit though re- 
quired to be registered as such, and J: am 
prepared to accept the respondent’s stand 


that such an application is not a ‘suit’ within. 


the meaning of the word. in Section 127 of 
the Co-operative Societies Act. Therefore, 
the Federation is not entitled to contend that 
the proceeding before the subordinate Judge 
was not sustainable for want of notice under 
Section 127 of the Co-operative Societies 
Act. . 


7. I shall now proceed tọ examine the 
main contention, namely whether the jurisdic- 
tion of the Civil ,Court is ousted, as the 
maiter in dispute is: covered by Section 68 of 
the Co-operative Societies Act. Section 68 (1) 
of that Act provides :— wag? 

“Notwithstanding anything contained in 
any law for the time being in force, any dis- 
pute touching ihe constitution, ' management 
or the business of a society, other than a dis- 
pute regarding disciplinary action taken by 
a society or-its committee against a paid ser- 
vant of the society, shall be referred to the 
Registrar if the parties thereto are among. the 
following, namely :— 


{a) the society, its committee, past commit- 
tee, any past ot present officer, any past or 


present agent, any past or present servant or 


the nominee, heir or -legal representative of 
any deceased officer, deceased agent or de- 
ceased servant of the naa ‘or. the liquida- 
tor of the aoee IE. 


provides :— 
“(1) Save as provided in this Act no civil 
or -Revenue Court shall have any jerisdichon 
in respect of — - 
(a) xXx XX "XX: 
(b) - .. XX -XX xx. 
_ {¢) any dispute: required: under ‘Section 68 
«to -be-referred to the Registrar; and- : 


“@ >>. oa xX xx?” 


JE theréfore,; the Federation's ‘stand: “that he; 


Yespondent is an agent is -prima- facie- accept- 
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ed, then the matter would be really a dispuie 


within the ambit ‘of. Section 68 of the Co- ` 


operalive Societies Act’ and in view of. the. 
provisions therein, would be within the ex- 
clusive jurisdiction of the Registrar. 


& The terms of the agreement must first. 
be looked into for finding out the nature of 


relationship established thereunder between 
the parties. In the preamble of the agree- 
ment it has been stated :— 

“Whereas the first party (Federation) is at 
present the manufacturer of granulated mix- 
ed fertiliser ‘Shyamala? at its Granular 
Fertiliser Plant at Bargarh in the district of 
Sambalpur and is the exclusive owner: of. the 
said fertiliser and is authorised to appoint a. 
marketeer for the said fertiliser both inside 


and outside the State of Orissa and is de- 


sirous of appointing the said second party as as 
its markeieer;” 


Clause 32 of the agreement provides :— 
“That ‘the second party (respondent) shall 
in all his dealings and documents and on the 
name plate or letterhead describe himself ‘us 
the marketeer of the first party for sale’ of 
the said granulated mixed fertiliser. ..!./..”. 
Under the agreement, there is absolutely no 
provision for passing of the ‘title from the 
Federation to ‘the respondent. ` : 
Clause 6 of the agreement provides :— 
. “The first party agrees that after disposing. 
of 2,000 tons as per separate agreement 
entered into, the subsequent production of the 
said granular fertiliser to be manufactured by 
the first party, the second party. agrees to 
arrange for sale of the following minimum 
quantities -o 
Under Clause 7, a commission at a flat. Tate 
of Rs. 80/- per metric ton has. been stipu- 
lated. .That clause also refers to agency of, 
sale. The Federation under Clause 8 under- 


took to deliver at jts cost the stock of ferti- 


liser F. O. R. destination nearest the rail, head 
according to indent and despatch instructions 
issued from time to. time by the Tespondent.. 


‘In respect of sales to be effected outside the 


State, supplies were to. be, made on consign- 
ment. basis to the marketeér and not to any 
other party. under certain . contingencies. 
Clause 9 stipulated that in respect of all 
the sales. effected, the respondent was to. be 


against a.letter of credit or irrevocable bank 
guarantee. _ $0” 4. ogc “al Se 
Under Clause 11, the Federation’ wis 


respondent “undertook. to vsell the. Agrtiliser. at 


` a-fixed price. 


io 
- allow to the respondent a distribution ‘margin 
: ~at, the rate: of Rs. 100/-, per-metric ton. 


_ allowed a period of 90 days credit facility - 


‘The: - 
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Clause 18 stipulated that by the 10th day 


of every calendar. month, each party was to 


- agreement, 
‘-are the ‘best. material to be relied upon for 


furnish ` to the other a, statement in writing 


showing despatch chalan’ numbers, bill num: | 


bers with dates and quaniitr- of the fertiliser 
sold during thé previous zalendar monihs. 
This sale was not by the Federation to the 
respondent but sale made ty the Federation 
at the instance of the respcndent to others. 

Under Clause 23, the respondent ` under- 
took promotional activities jn the modes in~ 
dicated therein and` Clause 24 entitled the 
Federation to supervise the activities of the 
respondent so as to ensure proper perform- 
ance of the obligations of the respondant. 
Under Clause 25, the Federation undertook 
to replace by fresh supply of standard mate- 
rial at its cost when the supply made . was 
not up to quality. 

Clause 28 of the agreement made. provi- 
sion :-— 


—~ “That the second party tespondent) shall 


not, while se Seliing-the_goods of the first perty, 


make any representation or Zive-any warrenty 


other. than those printed either on the `pack-—— 


ing ‘of the said granulated mixed fertiliser or. 

on the current price list of the first party ” 
Under Clause 29,' the respondent agreed to 

“sell the said granulated mixed fertiliser in 


- the same condition .as they receive from the- 


first party and shall not alter, remove, or in- 
any way tamper with any trade mark or 
numbers of ‘symbols marked, ‘on the packing 
containing the said fertiliser” f ; 


9. Most of these terms indicate. peaa 
dispute that the parties ` intended to estatlish. 
the relationship of ‘principal and agent and 
not seller and buyer. The ‘terms, of the 
unless there be any ambiguity, 


ascertaining the, intention o? the parties, and 
if the terms are clear they must be ‘accepted 
as offering the ultimate gu deline for- reach- 
ing the, conclusion. 


In the case of Gordon Woodroffe and Co.. 


(Madras) Ltd. v. Shaik M. a. Majid and‘ Zo., 
AIR 1967 SC 181, the question that arose 
was whether the. defendaùt=. were acting as 
del credere agent of the plaintiff or they were 
outright purchasers of the goods.. The Court 
pointed out p. 182) :- — 


Ka In the approach to this ques” “jon. 


- it is hecessaty to notice: the distinction’ be- 


tween `a contract of: salé aad a contract- of 
agency. - The essence of sae is the transfer 
of the title fo the goods for price paid or to 
be. paid. The. transferee. in such case. becomes ` 


: liable to the “{ransferor - -of the goods az-a, - 


_debtor-for. the price to be ‘paid and:.not as 
S ae for: : the. poega.: 
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other hand, the essence of agency. tọ sell is _ 
of the goods to a person who _ 


the delivery 
is to sell them, not as his own property but; 
as the property of the principal who  con-.. 
tinues to be the owner. of the goods and who.;; 
is therefore liable to account for the proceeds.. 
The true legal relationship between the par-. 


tes in the present case has, therefore, to be . 


inferred ‘from the nature :of the contract, its 
terms and canditions and the nature of re- 
spective obligations undertaken by the par- 
lies.” ‘ 


In paragraph 5 of the’ judgment the Cont: 
further pointed out:— _ . 

“Tn the firs: place, it is important to notice 
ihet the contract in the opening portion spec® 


` fically makes a mention of the fact that the 


defendants were buying the goods for. resale, 

and in the paragraph containing the ‘terms of 
the contract it is reiterated that the goods 

‘were intended for resale in the United King- 

dom. On the face of it, therefore, the con- 

tract is clearly not one of agency for sale- but 

it reads as an agreement of sale. If the de- 

fendants -were intended to be constituted as 

the agents for salè; the-terms_of the contract 
would have. been entirely. different. - Another. 

important feature in this case is that there is 

a definite price fixed in the contract for the 

pleintiff’s gocds. According to the. plaintiff, 

the rates fixed in the contract, were the ones 

at which the goods were sold to London pur- 

chaser and not different rate and the defen-, 

dants were agents who were obtaining for 
him only the price at which the .goods were 
‘sold at London. XX., XX, Xx 

It was contended for the plaintiff, ‘that accord- 
ing to the contracts the prices fixed are c.i.f. 

less. 24 per cent and discount of 24 per cent 
was the commission for the defendants as. 
agents. There is no use of. the word “com-_ 
mission”.in the contracts and we see, no Tea- 


‘son: to hold that 24 per cent should be taken 


as commission and not as a margin of pro- 
fii- The important. point is that if the con- 
tract was one of agency there was no need’ 
to mention the. price: at all as between the - 
plaintiff and the. defendants.” ay, St oe 

The guideline available from this decision- of 
lhe Supreme Court when applied: to the facts 
of the present case does indicate .beyond . 
doubt that- the terms of the agreement 1a 
question. which have ‘been extracted above: 
clearly’ point. in favour of an agency being |. 
created: under it- I..may now refer. to <a 


~ Bench decisicn of the Bombay High Court 


in - the- case of. . Lakhani Shetki 
Kkaredi. o Vikri. Sanstha - Lid: 


Moreshwar Bapu, AIR 1978: ‘Bom 273. 


Sahakari . 


* : . ae a 
- ~ 24 Sty A i 


at ‘Lakhani. v. a 
‘The. . 
1 ..-fagts, of- that. case « Were™: “almost similar “ate in 


l those here., 


` 
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: The Court was called’ upon to 
find out with reference to the agreement whe- 
ther itjcreated an ‘agency. or created the re- 
lationship of:seller and buyer.’ . Section 91 of 


‘the Maharashtra Co-operative Societies. Act 


* 


corresponds. to. Section 68 of: the Orissa..Act. 
The court.took note of the fact that the term 
“agent”, had not, been defined. ` After -refer- 
ting toithe dictum jin „the case of ..Shaikh 
Gulfan v. Sanat.:Kumar,, AFR 1965 SC 1839, 
the learned Judges.:of the.: Bombay. High 
Court aoe out ae p. 277 of AIR 1978 
Bom) =- 


“As dents observed, the special ' provision 


incorporated‘in Section 91 of the Act is made 
by the Legislature to’ shorten litigation, lessen- 
ing its cost and to provide a summary proce- 


¿dure for’ the determinatioii of the dispute 


“relating to: the’ 


society ‘as well as’ the ‘dispute touching its 
business. Any of the parties to the dispute 
can refer the dispute under this provision, if 
it is covered by’ S.` 91 (1) ‘of the Act. The 


parties contemplated ‘by’ sub-section (a) of | 


Section 91 (1) of the. ‘Act: ‘inciude © Society, 
‘committee and: past” committee, past or, pre- 
sent ‘officer, past or present agent," ‘past or 
present servant ‘or nominee ‘as’ ‘well! aS © their 
legal ‘representatives. ‘Practically, an effort, is 
made’ by the Legislature’ to bring” in the im- 
port of this section ‘ali the parties ‘which Stand 
in fiduciary rélationship qua the Co- operative 
Society.’ ' An ‘officer agent, ‘servant! or nomi 
nee of the sociéty have obviously a ‘fiduéiary 
relationship with ‘the society. To cdver' all 
possible disputes between such "parties, ‘the 
Legislature- has’ used differént words' to’ ‘make 
it all comprehensive. ‘These words are’ ‘used 
in ‘a ‘generic’ sense and, therefore, the meant 
ing of the word ‘agent’ will have to’ be under- 
stood in the context of the object’ of the'pro- 
vision as well as its scope. - - AS observed: by 
the ‘Privy Council-in Laurence Arthur Adam- 
son v: Melbourne and’ Metropolitan Board of 
Works: (AIR -1929 PC- 181)-it is always un- 
satisfactory ‘and generally: unsafe to seek the 
meaning of words used -iù an Acttin the de- 
finition clauses of'-another statute dealing 
with maiters:more or less cognate even when 
enacted: by the same: “legislature - and much 
mere’ so when resort is ‘had’ tothe- “éhact- 
ments” of other ‘legislatures’. The word 

‘agent? is used: in: the present ‘section -in. ‘a 
comprehensive sense. ' Agency in itself: is ‘a 
coniprehensive word‘ which is uséd to: de- 
‘scribe fke relationship -that arises ‘ ‘where’ oné 


' maiis appointed to act as the representative - 


ef-inother. In our opinion, ‘the word “agent” 
is used in ‘Section 91 (1) a in this” com- 
prehensivé sense.” oy 
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The ratio of the- Bombay decision EN 
supports.: i 

19. The fact that the fespondaat i is not a 
dealer under. the Sales .Tax Act-is.a material 
feature for discovering. the true Intention of 
parties. . . ' 


In the case of Tata! Oil Mills Ltd. pens 
‘bad’ vy. “State ‘of Andhra. Pradesh, (1971) 28 


STC'619, the Andhra ‘Pradesh’ High Court’ 


had ‘examined on the’ facts-indicated there as 
to whether - construing the terms of' aii agreg 
merit’ the ‘dssessee’ was’ a ‘mere’ commission 
agent and the’ transactions did not! constitute 
sale by ‘the manufacturer.” The terms óf the 
agreement are available at page 626 of the 
report. The Court held that the sale in ‘that 
case was effected in favour of the customers 


by the manufacturers ` themselyës through thé ` 
agency of the assessee and, therefore, it was. 


not a cdse of the ‘assessee becoming owner of 


the property. The ratio of this decision sup- 


ports the- stand taken by the Federation. 

‘In Satyanarayana ‘y;- State’ of Madras (now 
Andhra), AFR 1957 -Andh Pra 474, the Court 
had“to examine as to ‘if the manufacturer of 
goods ‘was selling the same through a com- 
mission’ .agent ór the“ manufacturer’s goods 
had -been purchased and ‘were sold: by the 
dealeriin his tugn. While analysing tlie facts 
available on record, the learned single Judge 
pointed: out -(at :p: 476):— i fo 


“It is “Uifficult to construe the’ sale of goods 
by V. Sv Narayana ‘and Sons as, that effected 
by .the plaintiff, intiless ` ‘the handing over of 
the goods: to: the agents for sale constitutes a 
šale within the’ meaning ` ‘of Section 2 h). It 
looks to!'me that such’ a trańsaction is’ nöt 
susceptible: of the meaning’ of a‘sale. : It'is nd 


doubt“true that the commission agent makes’ 


the sale’ on’ behalf of “the principal, but he’ is 
authorised: to transfér’ the property in goods 
so ‘as'-to vest title’ thereto ‘in the purchaser: 
This‘ dées not create thé relationship ` of a 
vendor and vendee between the ‘principal and 
the agent.:: Up to‘the point of sale the: com- 
mission agent acts as the agent of the. princi- 
pal and: subsequently the relationship- between 
them is one -of' debtor: and. creditor.’””. +: 

In’ the instant case; the position. also seems 
to be’ the-same. When bills are ‘raised by the 
Federation against -the respondent, “the ‘rela- 
tionship is of creditor and debtor and not a 


case wheré-: ‘against the. buyer the demand: is. - 


for ‘the sale price. -I am inclined to agree 
that the stand taken’ by- the Federation that 
“the respondent was only ‘an ageni and not a 
Buyer--is correct. ‘Once . this’: conclusion: is 
reached and the respondent’ comes within the 
mischief of ‘Section 68 (1) (a) ‘oft the Co- 
éperative Societies Act, the-jurisdiction: of. the 
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Civil Court ‘is certainly. oustéd'in view of the 
clear ‘provision ‘in- Section “121i: of: that Act. 
It'is unnecessary to refer: to certain authorities 
cited at the bar on this aspect of the -macter. 
' Once exclusive’ jurisdictioa is ‘created, rts 
not open to ‘the parties. by their consent to 
agree upon. ‘arbitration: The contract in 
question containing the’ arbitration clause is 
after all the ‘outcome of- en’ agreement-:.be- 
tween the parties.: An agreement of: this 
type cannot modify : the s-atutory mancate, 
and parties could not, in derogation of the 
provision contained in. Section 68,. confer 
jurisdiction on. .the arbitratcr. 

The -opening words .of fection: 68 - Lf the 
Co-operative Societies Act zun thus :— a 

“Notwithstanding ~ anythiag. contained. in 
any law ifor the time being in force eseri 


T his non pate Jais iea it dlear that 
the provision of Section 68 has overriding 
application.,. The. Supreme Court in, the zase 
of Aswini. Kumar Ghose y. Arabinda Bose, 
AIR 1952 SC 369, said (at p. 376): : 

“It should first be ascertained what the 
enacting part of the secticn provides on a 
fair construction, of the werds used accord- 
ing to their natural and. -erdinary mearing, 
and the non obstante clause is to be under- 
stood as-operaling to set aside as -no longer 
valid- anything contained ir relevant existing 
laws . which is.. inconsistent „with the. new 
enactment.” | 
The learned, Chief Justice, speaking for a un- 
animous Court, further saic (at p. 377) :— 

“The enacting.. part. of .a statute , rust, 
where it.is clear,’ ‘be taken fo control the non 
obstanté clause where both cannot ‘be read 
harmoniously.”. 

The Orissa Co- opetätve Societies Act 2 of 
1963, has received Presidential assent and, 
therefore, can supersede the Arbitration Act 
of 1940. That being the’ position, even if 
there could” be provision ‘for arbitration 
under the Arbitration Act cf 1940, if the dis- 
pute came within the ambit of Section 68 of 
the Co-operative Societies Act, the. Arbitra- 
tion Act had no application and Section 68 
would . - peremptorily apply. The position, 
therefore, is, once it is hele that the respon- 
dent was an agent, the Reg-strar and not the 
Arbitrator, or for the matter of that no o-her 
authority including the Civil Court, would 
have jurisdiction to deal wth the dispute. 

11. In the premises indicated, it is un- 


necessary to examine the su>mission of .ccun- ` 
sel for the Federation that -he tests indicated 


by Willes, J. in the case of The Wolverhamp- 
ton New Water Works Company v. Hawxes- 
ford, (1859) 141 ER 486, applied to oust the 
jurisdiction of the Civil Court, 


- Lord Sakhi-Gopina-h ara v.: State’ $ 
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- My ‘sonclusion,- ‘therefore, is that! the 
exer was dn'agent of the ‘Federation 
uiider -the agreement and’: Section: 68 of the- 
Co-operative’ Societies’ Act -makes it clear 
that such a dispate“ag raiŝéd here ‘is Covered: 
by Seétion 6€ andthe ‘application’ under’ Sec- 
tion 20 ‘of. the’ Arbitration’ “Act: was, therefore, 


oe: 


not “maintainable.” we? i 


-43. The* appeal’ is ‘allowed, the’ impugned 
order. of- the subordinate Judge ‘as also-- the 
arbitration proceeding are sét aside and the 
application. ‘under Section’ 20 of ue Arbitra: 
tion Act is dismissed, © © o o 

:Since:the point raised: was sontentions: par- 
tiés are directed to -bear ‘their own - costs. 

S gi et ir `- Appeal ‘allowed. 


"AR 1982 “ORISSA 7, 
R. a MISRA,..C. J. AND 
. Œ PATNAIK: J. . 
Lord ie Mohaprabhu ändan- 
other, - Petitioners v. State of Orissa’ and añ- 
other, Opposite Parties. «: 
0. J. C: „No. 1260 of 1980, ‘D/- 24-9-1981. 


Orissa Hindu Religious Endowments Act 
(2 of 1952), .S. 19 (5) (as amended in 1980) 
— Alienation of Jand3, belonging to deity — 
Sanction by Commissioner — No proyision as 
fo revision of order of . Commissioner. by 
State Government — However, State Govern- 
ment staying operation of order of Commis- 
tioner in suo motu revision — Pendency..-of 
revision. — - Subsequent amendment in., Act 
empowering State Government to revise such 
orders.,— Orders passed by State Government 
in suo motu revision, cannot be., interfered 
with, even though initial action was without 
jurisdiction. (Constitution of India, .. Arti- 
cle 226). (Para 3}. 

S. Misra No. 2, B. Das and N. K. Acharya, 
for Petitioners; Addl. Govt: Advocate, : for 
Opposite Parties: : 

R. N. MISRA, C. J.:— A Hindu religious 
endowment, represented by'its trustee, seeks 
to challenge in this writ application under 
Article 226 cf the Constitution the several 
orders passed -by the State Government stay- 
ing the operetion of the order of the Com- 
missioner of Endowments under Section 19 
of the Orissa Hindu’ Religious Endowments 
Act TI of 1952 (hereinafter referred to as the 
*Act’) in a purported ‘suo motu revision. 

2. The Ccmmissioner of Endowments, ‘in 
exercise of his powers vested under Sex. 19 
of the Act, by order dated 7-1-1980 accord- 
ed sanction for alienation of certain lands 
belonging to the deity. The order indicated 
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the. rate of premium as also the otber- condi- 
tions under which the alienation had to be 
made. The State Government, opposite party 
No. -1, entertained -a suo motu revision and 
directed that the alienation shall not operate 
and.-steps shall not be taken to execute any 
document in furtherance of the order of the 
Commissioner of Endowments until the State 
Government disposed of .the revision. 
Section 19 of the -Act, prior to its amend- 
ment by Orisse Hindu Religious Endowments 
Amendment Act of 1980, clearly provided 
ihat the order of the Commissioner made 
under that section was final subject to an ap- 
peal under, sub-section (4). In view of the 


provision in sub-section (5), short of an ap-. 


peal and an appellate order which could be 
made by exercising power under sub-sec. (4), 
the State Government had no authority to 
interfere with the order of the Commissioner. 
There is no dispute that the State Govern- 
ment have taken power to themselves of 
looking into the validity’ and propriety of 
alienations sanctioned under Section 19 `of 
the Act by amendment Act of 1980. Sub- 
section (5) of the amending ‘Act provides :— 

“If in any case where an appeal has not 
been made to the State Government it- ap- 
pears to the State Government that the con- 
sideration fixed in respect of the transfer by 
exchange, sale, mortgage or lease for a term 
exceeding five years of any immovable pro- 
perty is inadequate they may, within ninety 
days from the date of the receipt cf the order 
communicated to them under sub-sec, (3) or 


the date of the publication of the order | 


whichever date is later, call for the record of 
the case from the Commissioner and after 
giving an opportunity of hearing to the par- 
ties concerned, revise the order of the Com- 
missioner. 

XX XX “xx” 

The impugned interference with the order 
of the Commissioner in the absence of a pro- 
vision prior to incorporation of sub-sec. (5) 
with .the- aforesaid text into .the Statute by 
the amending Act of 1980. ran counter to 
sub-section (5) of the unamended section. If 
the amendment had not been brought about, 
certainly the’ action of the State Government 


was bound’ to be struck down as contrary to 


sub-section (5) of Section 19. 


3. It is ofie of the Well’ settled principles: 
, of law that if during “the pendency of. a` dis- 
` pute power is. vested in theé“authority whose’ 


orders ` are undef challenge and the authority 


Fg ‘capable’ of “maintaining the action’ in -éxer-" 


cise of such. power following its vesting, the 
- order. impugned may- not be struck down as 
‘one wittout- jurisdiction. 
tional Government Advocate is: rightin his 


Ranchanidhi Panda v. Baishnab Charan Rout . 


. alleged promissory, note, . 


The learned Addi= - 


ALR. 


‘submission that even if: the initial-action was 


without jurisdiction, now that a revision: has 
been entertained, being suo motu Revision 
Gase No. 6 of 1981,.and power. to entertain 


such a revision is available under the amend- 


ed provision, we should not interfere in the 
entertaining of the revision. The proviso to’ 
sub-section (5) of the amended provision 
authorises: the State Government to exercise 
jurisdiction even after expiry of 90 days from 
the date of. the impugned order in appro- 
priate cases. 

In the circumstances, while declining to 
interfere with the order passed by the State 
Government with reference to the sanction 
of alienation, we direct that the revision 


which is pending before the State Govern-|‘ 


ment should be disposed of by end of Novem- 
ber, 1981 and the order to be passed therein, 
should be communicated to the petitioner 
within 10 days therefrom. 


' 4, Undoubtedly, it would be for the State 
Government to fix up the appropriate rate at 
which the alienation has to be sanctioned. 
Since the Commissioner in exercise of his 
statutory powers has come to find as to 
what the appropriate rate would be, it is for 
the State Government, in case it is of the 
opinion that the raic determined is low, to fix 
up the appropriate rate on’ the basis of re- 
asonable material available to it. Keeping 
the guideline in view, the revisional authority 
must dispose of the revision entertained by 
it within the time indicated by us. 

5. No costs. 

PATNAIK, J.:— I agree. 

Order accordingly. 
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R. N. MISRA, C. J. 


Banchanidhi Panda, Petitioner v. Baishnab 
Charan Rout, Opposite Party. 

Civil Revn. No. 645 of 1979. D/- 26- 8- 
1981.* 


(A) Civil P. C. (5 of 1908), S. 115 — Revi- 
sional jurisdiction — Concurrent finding of 
fact — High Court in revision cannot appre- 
ciate the evidence with a view to arrive at a 
different conclusion. . 


. Where in a suit for recovery: of money on 
the-basis. of promissory note,, both the Courts 
below had- come to. the conclusion’ that a 
blank.. paper. had. been converted into. the 
the: High Court im 





$ 


* From jodgment anë decrée of “B: Misra, ° 


Sub. J., Bhadrak, dated 3- 3- 1979. and: 16-8- 
1979. 
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due’ execution. 


{982 :.: 


-revision could- not appreciate -the . evid2nce 
: with a view to ering at a different conclu- 


sion. -(Para 3) 
: (B) Orissa Money-Lenders Act (3 of 1939). 


S. 18-B — Certificate under — Plaintiff, 


money-lender not producing certificate till the 
disposal ‘of suit — No steps taken to produce 
the same in appeal, or even in revision — 
Request by plaintiff in revision to adjourn 


the case to enable him to obtain certificale —‘ 


Cannot be granted. (Civil P. C.- (1908), S. 115). 

. (Para 4) 

Mahadev Misra, for Petitioner; R. K. 

Mohapatra. A. N. Misra ang S. C. Basa. for 
Opposite Party. 


ORDER :— The plaintiff’ is in revision 


‘challenging an affirming appellate judgment 


against him in a‘ suit for recovery of money 
on the ‘basis of an alleged promissory note 
dated 29-9-1969. 


2. The defence was. that the dounen 

which has now been’ produced and merked 
as Ext. 1 had been given as a blank paper 
with the defendant’s signature on the revenue 
stamp evidencing a loan of Rs. 200/- from 
a different person and at the instance o? the 
lender of Rs. 200/-, the left hand thumb: im- 
pression and signature had also been. axed 
on the back side of that blank paper. The 
plaintiff obtained the. document from the 
lender, converted it into a regular promissory 
note and though no loan had actually been 
taken, the suit was filed on the basis of the 
converted document. ` l 


3. -Both the Courts haye found as n fact 
that a blank paper has been converted into 
the alleged promissory note. They have 
been impressed by the feature that while wit- 
nesses state that the entire document ani the 
signature had been in one ink, to the maked 
eye it’appears that the writing is in ons ink 
while the signature of the defendant-borsower 
is in another ink. They have also taken the 
other oral evidence into consideration to find 
that the plaintiff has failed to establish that 
the defendant borrowed the amount claimed 


on ‘the basis of the promissory note after its. 
“The entire oral evidence con- - 


sisted of the plaintiff being. examined as 


_P. W.1 and his usual scribe as P. W. 2. The $ 

_ plaintiff seems to be-a money-lender in -the 

- regular: course of business and: if his’ business’ 
was 
‘writes out his documents would be. vitally 

‘Keeping that aspect in.’ 


‘extensive, the -scribe- who : normally 
intéfested- in, -him- 
view; the. -scribe’s evidence >was takem zs not 


to come from. an: ‘independent - ‘source: 


. ‘Sarabai Agarwella v. Haradhan Mohapatra 


I do. 
not think. I.am-entitied in: Civil Revision to - 
. jappreciate..the evidence: with. a- view. to ‘each- 
. Jing -a different conclusion -and -accept -the 


Ori. 9 


submission advanced on. behalf : ‘of te peti 
tioner. ; 

4. There is another feature which “has led 
the Courts below. to decide against the plain- 
tiff. - By the. time. the suit was filed, the 
Orissa Money-lenders Act with its amend- 
ment had come into force. Yet, the plaintiff 
did not comply. with the requirements of Sec- 
tion 18-B of the said Act. By the time the 
suit was disposed. of, the ‘certificate had not 
come. The order sheet of the competent 
authority has been marked as Ext. 2. Coun- 
sel for the petitioner now relies upon it to 
show that the plaintiff had done his part in 
applying to the competent authority and had 
produced his accounts.. It is contended that 
if the competent authority did not grant the 
appropriate certificate by disposing of the 
proceeding, he cannot be blamed. There is 
no force in this’ submission. Law requires 
that the appropriate certificate should . be 
granted before a decree is obtained. It was. 
open to the plaintiff to ask for quick disposal 
of the matter by the competent authority so 
that the certificate could be given to him, Y 
also find that the appeal was. disposed of 
about more than two years .after the date 
which Ext. 2 bears. No steps were taken for 
-two years to get the certificate issued so as 
to produce it at the appellate stage.. More 
than two years have passed since disposal of 


the appeal by today. No steps have also 


been taken to produce the certificate and ask 
it to be received in evidence. In these cir- 
‘cumstances, to entertain a request of the peti- 
tioner’s: counsel that the. matter may be ad- 
journed to enable the petitioner to obtain the 
certificate would not be at all acceptable. 
5. The revision is without merit and is 
dismissed. No costs. : 
Revision dismissed. 
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R. N. MISRA, C. J. 
Mst. Sarabai Agarwalla and others, Peti- 
tioners v: Haradhan Mohapatra and another, 
Opposite Parties. 


Civil Revyn. No. 643 ‘of 1979, DE 31-8- 


: 1981.4 


Civil P. C. (5 of 1908), S..47 and s. 2 2) 
fas ainended . by Act 104 of 1976) — Order 
passed -under Section 47 on 2-11-1978 _: 
Does- ‘not amount- to.. ‘decree’ in -view of- 
‘amended Section 2 D — Appeal against — - 
Not. “maintainable, ATR’. 1979 Pat. 308° - and 


'* From decision “of V. VR ‘Sarma; Addl. 
~ Dist. J, Smee ‘Dy- emeealie j 


T 
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ATR 1980 Madh Pra 16, Dissented from. 
(Cade of Civil Procedure (Amendment) Act 
(104 of 1976), S. 97.2) @). - 7 t 
‘Where- the executing Court passed order 
under Section 47'.0n 2-11-1978 . against the 
judgment-debtor, the order did not amount’ to 
decree and the appeal filed against that order 
was not maintainable in law, as’ the ‘order 
was passed long after amendment of- the Code 
of 1908 and though: it was within. the ambit 
‘of. Section 47 by the amending Act the defini- 
tion’ of ‘decree’ in. Section 2° (2) underwent 
an amendment .and reference to Section 47 
therein was omiited:: - ‘(Para 4) 
' Prior. to the amendment, an‘order under 
Section 47 of the: Civil P. C. was open to 
appeal as a decree in view of the definition 
-of ‘decree’. After amendment, orders under 
Section 47 were no more taken as ` decrees. 
Legislative intention with reference to Sec- 
-tion 97 (2) (a) of the amending Act is clear 
that notwithstanding such amendment, ap- 
peals pending on the date the amending Act 
came into force, were to continue without 
being affected by the amending Act.: it 
necessarily follows that the Parliament intend- 
ed that all matters which are not covered by 
Section 97 (2) (a) coming under S. 47 of the 
Civil P. C. would be governed by the amend- 
ing Act. Therefore, the order, of the. ex- 
ecuting Court passed long after the amend- 
ing Act came into force had to be dealt 
with in terms of the amending Act. It 
follows that on the ‘date i.e. 2-11-1978 when 
the executing Court passed its order, an ap- 
-~ peal did not lie against the impugned decision. 
AIR 1980 All 42 (FB), Foll; AIR. 1979 Pat 
308 and AIR 1980 Madh Pra 16, Dissented 
from. {Paras 3; 4) 
Cases Referred: Chronological Paras 
AIR 1981 Ker 18 
AIR 1980 All 42 : 1979 All LJ 1335 (FB) 
AIR 1980 Andh Pra 209 č 
AIR 1980 Gau 3 
AIR 1980 Madh Pra 16 
AIR 1979 Pat 308 
AIR 1978 Raj 127 y 
S. S. Basu, for Petitioners; P. K. Misra 
and L. Mabapatra,. for Opposite Parties. 
_ ORDER :— This is an application of some 
of the heirs of the decree-holder auction-pur- 
chaser challenging the reversing appellate de- 
cision of the learned Additional District Tudge 
of Sambalpur holding that their application 
for being pnt into posséssion’ was barred by 
‘limitation. ty oo hye i 
2, One Mathnra Prasad Agarwalla, hus- 
band of the petitioner No. 1 and father of 
the remaining petitioners as also of opposite 
party No. 2 filed a money’ suit against . op- 


Praha dE 


-Sarabai Agarwalla v. Haradhan Mohapatra 
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posite party No. 1. The said suit was’ de- 
creed on compromise: Execution Case No. 
98 of 1968 was levied by the decree-holder 
for. realisation’ of :the- decretal dues’ as --op- 
posite party No. 1 failed to satisfy: the de- 
cree:in terms of the compromise. In’ the’ ex- 
eculion case attachment and sale of certain 
lands were prayed for and ultimately the at- 
tached: lands -were ‘soid for ‘satisfaction of the 
decree -and the decree-holder purchased: the 
lands. at the auction. Sale*was confirmed on 
24-7-1971 and the sale certificate was signed 
and issued.‘to the auction purchasét in due 
course. : The decree-holder applied for de- 
livery of possession and the executing Court 
directed possession, to be delivered and, the 
writ for, delivery of possession was issued and 
the execution case was posted to 26-11-1971 
for return. The writ was .received ‘back on 
17-12-1971 after due execution on 21-11-1971, 
but Mathura Prasad was already dead on 
5-11-1971. -Judgment-debtor objected to sich 
delivery of possession taken through the 
power-of-atiornéy holder as thé principal was 
dead and the authority to act on behalf of 
the decree-holder had lapsed. The executing 
Court accepted the objection by order dated 
21-2-1972 and ordered that the legal re- 
presentatives of the <decree-holder-auction- 
purchaser: may come‘up with the prayer for 
fresh delivery of possession. Thereupon the 
heirs applied on 23-12-1975 for substitution 
and substitution ‘being allowed they filed an 
application’ for issue’ of writ of delivery of 
possession. The move of ‘the legal heirs was 
objected to by the judgment-debtor on the 
ground that the application had been barred’ 
by limitation. The executing Court upon 
hearing parties by order dated 2-11-1978 over- 
ruled the objection end directed issue of fresh 
writ of delivery of possession in favour of 
the legal heirs.. 

Against the said decision, an appeal was 


-carried to the Additional District Judge at 


Sambalpur in Miscellaneous Appeal No. 43 


of 1978 and the learned appellate Judge re- 


versed the decision of the executing Court 
and held that the application was barred by 
time and accordingly no writ for delivery of 
possession could be issued. This reversing 
order of the appellate Court is assailed in the 
present revision application. 

3. The main submission of counsel for 
the petitioners is that the order of the ex- 
ecuting Court was not amenable to an ap- 
peal and the Additional District Judge had 
no jurisdiction to reverse the order of the 
executing Court. There is no dispute before 
me that the order made by the executing 
‘Court was one within the ambit of S. 47_of 


the Civit P. C. The order of the executing, 


x 


ay 


1982.: 


Court, was, passed on. 2-11-1978, long. -after 
the Civil. P. C; of 1908 underwent. amand- 
ment..by.:Centfal -Act 104, of 1976. By -the 
amending Act, the. definiticn./of “decree”. in 
Section 2 (2) underwent an amendment- and 
reference to .Section.!47) therein- was’ omitted. 
Section. 97 of the atnending Act. making pro- 


Serabai Agarwella vV: 


` vision for repeal and saving: provided, as far 


as relevant :— i 

‘ “(2) Notwithstanding thai- the. provisidrs of 
this’ Act have come into’ force’ or the’ repeal 
under sub-section (1)‘has taketi effect, and 
without prejudice to the generality of the 
provisions of Section 6 of tae General Clauses 
Act, 197,—- 

(a) the amendment made to Clause (2) of 
Section 2 of the principal Act by Section 3 
of this Act shall not affect any appeal against 
the determination of any such question as is 


-~ feferred to in Section 47 and every such ap- 


peal shall be dealt with zs if the said Sec- 
tion 3 had not come into force.” 
Prior to the amendment, an order under Sec- 


_|tion 47 of the Civil P. C. was open to appeal 


as a decree in view of th2 definition of ‘de- 
cree’. After amendment, orders under Sec- 
tion 47 were no more taken’ as decrees. 
Legislative intention with reference to Sec- 
tion 97 (2) (a) of the amending Act is clear 
that notwithstanding suck amendment ap- 
peals pending on the dat2 of the ameading 
[Act came into force, were to continue with- 
‘out! being affected by: the amending Act. It 
necessarily follows that ‘he: Parliament . in- 
tended that all matters which are not .ecvered 
iby Section 97 (2) (a) coming under Section 47 
of the Civil P. €. would se governed. ty the 
lamending Act.. Therefore, the order cf the 
executing Court passed lomg after the amend- 
lingAct came into force kad to be dealt with 
in. terms of the amending Act. It fellows 
that on the. date when tae executing Court 
passed its order, an -appeai‘did ‘not lie against 
the impugned decision. 

4.: A Full Bench of the. Allahabad High 
Court in the case of Pratap Narain Agarwal 
v. Ram Narain Agarwal, AIR 1980 All 42 
(FB), considered this aspect of the matter. 
The learned Judges observed (at p. 47) :— ` 

“From the manner in which ‘the amend- 
ment was made in” Section 2 (2) of the Civil 
P. C. the irresistible ‘conclusion is that’ the 
intention of ‘the legislature was to ‘affezt: the 
vested right’ ‘retrospectively. “This” intention 
has been manifested’ by” express words. Even 
otherwise, the, necessary implication of .the 
amendment appears to. be. that. the same 
was made to be a. setrospéctive  opera- 
tion. It could not be aad was not ergited 













that despite the ameñdmzot made ini . Sec- 
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tion 2. (2) an order passed on an objec- 
tion filed under. Section. 47 after the amend- 
ment would. amount to’ a deeree. The. ques- 
tion only was with respect to the pending ap- 


‘plications on the date of enforcement: of the - ` 
` amendment. 


‘Fhe(‘fact that after the amend- 
ment. a decision on an objection under Sec- 
tion 47 iwould .not ‘amount to ‘a’ decree, 
establishes that the :-decision given on objec- 
tions.can,-no longer'be: treated ‘as: decrees.. 
We-have already noted the report of the 
Joint Committee. which: gave the reasons for 
bringing. about .the amendment in the defini- 
tion of the -term decree. - -The report of the 
Joint Committee is an aid to ‘the construc- 
tion and, as such, can be looked into ‘for as- 
certaining or determining ‘the ‘intention of ‘the 
legislature. The report leavés no room for 
doubt that the intendment behind the amend- 
ment was to deprive a party of his right to 
file ‘an appeal which acciued against an order 
passed under Section 47. This amendment - 
Negatives any appeal which lay previously. 
For our view, we find support: from a ‘deci- 
sion reported in Mohan Das v. Smt. Kamla 
Devi, AIR 1978 Raj 127.” Een, Da 
The Full Bench also took note of S. 97 (2}(a) _ 
af ‘the Amending Act and referring to- it 
pointed out (at p: 48):—-- ja Be ot 
Ss.) 4... The expression shall not affect 
any -appeal, in our opinion, does not take 
within its sweep even the cases where execu- 
tion applications were pending before the ex- 
ecuting. Court. This expression is capable of 
an interpretation that where the right to ap- 
peat had accrued because of passing of a 
decree on an objection under Section 47, the 
same would not be affected by the amend- 
ment, inasmuch as in such a case decree had 
already, come into existence. As. the decree 
had already come: into: existence, it should be 
left untouched by the amendment. made in 
Section 2. (2). The amendment in sub-sec. (2) 
of Section 2. was that an order would .not 
amount to a decree, As it did not amount 
to-a. decree, such an order was not appeal- 
able.. But, where a-decree had already come 
into existence, the amendment of Sec. 2 (2) 
did not apply.. Consequently, the legislature 
intended to save the right to file an appeal 
in such a case,and for that purpose of saving. 
Clause (a) in, Section 97 (2) was enacted.” 
To the same effect area hostof decisions of 
different High Couris... A learned single 
Judge. in the. case of Fapan Chandra Deb 
Barma v. Dulal Chandra Deb Barma, AIR - 
1980 , Gau 3, took the, view that an order de- 
termining question under Section 47 passed 
on or after 1-2-1977 when the amending Act 
came into; force, no more amounted to- a de- 
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cree and no appeal lay. It also held that 
Section 97.(2) (a) saved only pending appeals. 
To the same effect is a Bench decision of the 
Andhra Pradesh High Court in the case of 
Marriddi Janikamma v. Hanumantha Vajjula 


Paradesi Sarma, AIR 1980 Andh Pra 209. ` 


The Division Bench clearly held that the 
amended Code had retrospective effect and 
had applied to all pending proceedings except 
specifically provided otherwise, namely as in 
Section 97 (2) (a) of the amending Act. A 
learned single Judge of the Kerala High Court 
in the case of Kuriakose v. P. K. Narayanan 
Nair, AIR 1981 Ker 18, has followed the 
Full Bench decision of the Allahabad High 
Court (AIR 1980 All 42) (FB) as also the 
decisions of the Gauhati High Court ‘and 
Rajasthan High Court, referred to above. 
Contrary decisions are found in a case of 
the Madhya Pradesh High Court and in a 
case of the Patna High Court. In a Divi- 
sion Bench decision of the Madhya Pradesh 
High Court reported in AIR 1980 Madh Pra 
16, (Chuluram v. Bhagatram), the view taken 
is that the amendment brought about in Séc- 
tion 2 (2) of the Civil P, C. by which deter- 
mination of any question uhder Section 47 
does not now amount to a decree may not 
be construed to take away a vested right of 
appeal in pending executions. This inference 
is further strengthened, according to the 
Madhya Pradesh High Court, by S. 97 (2) of 
the 1976 amendment Act which. preserves the. 
applicability of Section 6 of the General 
Clauses Act. Section 97 (2) (a) of the am- 
ending Act provides that the amendment made 
to Section 2 (2} of the Code shall not affect 


any appeal against the determination of such’ 


question as is referred to in Section 47 and 
every such appeal shall be dealt with as -if 
Section 3 of the amending Act had not come 
into force. The Court further held that the 
amendment to Section 2 (2) is not intended 
to’ be retrospective so as to take away vest- 
ed right of appeal. The main object: behind 
the amendment was to reduce the number of 
appeals. I am not inclined to agree with the 
view taken’ by the M. P. High Court. ‘Sec. 97 
(2) (a) of the amending Act, as I have already 
pointed out, gives a clear indication’ of the 
legislative intention and what has been saved 
from the operation of the amendment is as 
specified in that provision. “A ‘Division Bench 
of the Patna High Court in the case of Par- 
shava Properties Ltd. v. A. K. Bose, AIR 


1979 Pat 308, put the ‘matter’ somewhat ` dif- 


ferently thus {at>p. 310) :— 

“The -definition -before the: amendment was 
` thus in three parts, 
the .essential characteristics. 
fied, would amount to a‘ decree: ~ 


hich, if ‘satis- , 
‘The isecond 





‘The first ‘part sets -out -- 


v. Siate 


part introduced a legal fiction... :It said,. 


be a decree. The third -part states what shall 
not be a decree, 
cond part has been deleted, in so far as any 
question under Section .47 is concerned: . The 
effect thereof. obviously is that the aforesaid 
statutory fiction disappears. It- cannot now 
be said that the determination of any ques- 
tion within Section 47 is a decree. 
less, if an order passed by a Court satisfies 
the essential characteristics of decree, as now 
defined, the mere fact that the order was 
passed in exercise of powers under S. 47 of 
the Code would not be of consequence.” 

Orders under Section 47 would never have 
been treated as “decree” except on account! 
of the definition in Section 2 (2) of the Civil 
P. C. Once the definition has undergone an 
amendment, 
what I have indicated above, I do not think, 


the observations of the. Patna High Court in| . 
paragraph 8 of the reported judgment at} 
page 310 of-the Reporter would indeed be 


applicable. 

On the analysis presented above, T must 
hold that the impugned order of the execut- 
ing Court did not amount to a decree’ und 
the appeal filed against that order was not 
maintainable in law. 


5. The net result, therefore, is that the 
appellate order of the Additional District 
Judge must be vacated, as having been render- 
ed in an incompetent appeal. 


Court is restored. Parties shall bear their 


own costs here. 
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©- Mst. Amruta Dei- and others, Appellants v. 
State of Orissa and another, Respondents. 


Misc. ‘Appeals Nós. 51 ne 52 of 1979, DJ- i 
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(A) Motor. Vehicles Act a ‘of 1939), Sece: - 
tion 110-8 — Compensation — Vicarious ™ 
lability — Govt. vehicle driven’ ‘by _ person 
other than driver — Officer in ‘charge of | 
vehicle not objecting — Accident due to. rask 9 
and negligent driving | proved — Govt, js’ 





* From a. common aider passed ‘by, Ni Bl 
Mohapatra, 2nd Motor Accidents Claims `“ 


, Tribunal, ‘Cuttack, Dj- 30-11- 1978. 
7 “FY/GY/D45/81 /SMAISNV:: s beats 
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„inter >- 
alia, that determination of any ‘question: with- - 
in Section 47 of the Code shall.be deemed. to- - 


By the amendment, the se-:- 


Neverthe- . 


and the legislative intention is|.” 


The civil revi-. N 
sion is allowed. The order of the appellate . 
Court is vacated and that of the executing .. 


Revision allowed. 
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` 
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vicariously liable te pay “compensation te 
legal: representatives of .deceased.— Plea of 


sovereign function: not-maintainable: (G) Terts 
— Negligence; vicarious liability; | 
stitution of India, Part III (Generat) ` -. 
. The R. T. O. took a Govt. jeep and went 
to check the vehicles in the morning ac- 
companied by junior vehicle Inspector end 
Enforcement Inspector, two clerks of the 
office of the R. T. O. and two constab es. 
The authorised official driver of the jeep was 
also there. While coming back at about 
midnight the Enforcement Officer drove the 
jeep and asked the driver to sit in the. rear 
seat. The R. T. O. did not object. The 
Enforcement Officer had a licence and 
on many occasions driven the jeep pre- 
viously.. While he was driving the jzep 
an accident took place~as ‘the jeep dzsh- 
ed against a tree. The Enforcement In- 
spector and the two clerks died on the spot. 
Front tyres of the jeep were almost brand 
new and the driver had checked all the. tyres 
before taking out the, jeep. The road was a 
good one with: black top excepting a litle 
portion which was morum which was <lso 
in good condition. The accident took place 


while the jeep was negotiating a ‘U’ turn and . 


was on a down gradient. The jeep was in 
50 to 60 K. Ms. speed. A „wheel of the jeep 
had gone out. of it. 

Held, that the. Enforcement Officer driving 
the jeep at. midnight while laking a comp ete 
turn on the road in a down gradient motion 
in 50 to 60 K. Ms. speed was rash and reg- 
ligent in driving. Thè bursting of the tyre 
was the result of the impact of the jeep with 
the tyre and the accident was not as a result 
of bursting of the tyres. 
the accident did not take place ‘in course of 
checking | the vehicle and could not be said 
to be in the discharge of sovereign function. 
The State was vicariously liable to - pay, com- 
pensation to the clerks and it could not take 
shelter under the plea of discharge of scve- 
Teign function. Case Jaw discussed. 

i (Paras 3, 8 and 10) 

(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Compensation — , Determination 
of — Award of lump sum — 3th of the 


amount can be slashed. (Para 11) 
Cases “Referred: _ Chronological < Paras 
AIR 1980 sc 1354 A oe as A 
AJR 1977 se “1735 S .3, 8. 10 
AIR 1976. ‘Andh: -Pra 122 7 
AIR 1972 Bom 93°: 1973 ACJ ‘403° ete AS? 
AIR 1967-SC.997 : 1967 i Ly 950: . 6 
AIR 1966 SC 1697, 8 
AIR 1265 SC: 1039. i965) 2 Cri Lh. 144. 
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Held further, as. 
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In- Misc. Appeal No, -51 of 1979: Mrs. 
A. K. Padhi, for Appellants; Indrajit Roy 
and Standing Counsel, for Respondents; li’ 
Misc. Appeal No. 52 of 1979: J. K. Tri- 
pathy and S. Xar, for Appellants; Mr. Indra- 


“jit-Roy_ and ‘Standing Counsel, for Respon- ` 


dents. ~~. 


JUDGMENT :— Both the appeals ‘relate 
to two cases for compensation arisirig out of, 


the same accident, in which two clerks of the ~~ 


office of R. T. O. Sundargarh died. The ac- 
cident is of 2° Govt. Jeep which took place. 
on 9-1-1977 at about 1 A. M. The age of. 
the deceased Lingaraj Behera in Miscellane- 
ous Appeal No. 51 of 1979 was 26 years and 
he was having income of Rs. 270.00 ‘per 
month (as appears from the written  state-_ 
ment) as a Lower Division Clerk. In Misc. 
Appeal No. £2 of 1979 the deceased , was 
Bipin Bihari Pradhan aged about 25 years. 
The legal heirs of late Lingaraj Behera 
claimed Rs. 10,800.00 and the claimants of 
deceased Bipin Bihari Pradhan laid a claim 


- of Rs. 49,680.00. 


2. In- tbe morning of 9-1-1979 at about 
7 A. M. the R. T. O. Sundargarh went to 
Purunapani via. Biramitrapur for checking of 
vehicles. The Junior Motor Vehicle Inspec- 
tor (O. P. W. 2) and one Sri G.-C, Patnaik, 
the Enforcement Inspector also accompanied 
him. P. W. 3 was the official driver of the 
jeep. The. two deceased persons, namely, 


- Bipin Bihari Pradhan and- Lingaraj Behera 


and two constables were in that jeep. After 
11.30 P. M. in the night, the occupants of. the 
jeep had their dinner at Rajgangapur. There- 
after the jeep was driven by the Enforce- 
ment Inspector, G: C. Patnaik. While Sri 
Patnaik was. driving the jeep the. accident 
took place at 2/3- K.Ms. before reaching.’ 
Paramdihi. The. jeep dashed against a. tree. 
The Enforcement Inspector who was driving 
the jeep died at the spot and the-two Lower 
Division Clerks, namely Lingaraj Behera and 
Bipin Bihari Pradhan ‘also died at the spot. - 


- State of Orissa, the, defendant, in ` the - 
written statement: haè admitted the dccident 
but: has’ contended that ‘the accident” ‘took ` 
place due fo bursting of the rear “tyre of the . 
jeep- and that the State is‘not liable -as.:the 


accident took place while discharging © : sov- 
. ereign functions.’ : 
The Claims Tribunal tae disallowed 


claims in both the cases. on-two, grounds: 
(1) The State is protected as the soyereign ia 
function was being.. discharged by, its : em~ 


P ployees;, and, 





` 27y That: thie accident: was de 


nes fo pupie o. 
oe 10: of tyres. sate ES lf ia Toe othe ies s 3 
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3: There is. no’ dispute. about.. the : fact 

that the. R: T-O. (O. P. W. 1) . and! the 
Junior: Motor Vehicle Inspector (O.: P: W. 2) 
and Sri’ Patnaik, the Enforcement: Inspector 
‘as well.as two Lower ‘Division -Clerks 
gone ini the Government’ jeep. It is- -also 
not disputed that P. W. 3 was the official 
driver of the jeep. All of. them -had ; their 
meals at about 11.30 P. M. at Rajgangapur. 
-Thereafter admittedly the jeep. was driven 
by Sri G. C. Patnaik, . the Enforcement, In- 
spector. | While Sti Patnaik , was driving ‘the 


jeep and these two L. D, Clerks as well ‘as © 


O. P. W. 1, O. P. W. 2.and P. W. 3, were 
inside the jeep, the accident took place., it 
is also not disputed that the jeep ‘dashed 
against a.tree. 1. z 


It is contended by- Mrs. Padhi, the oe 
counsel for ‘appellants that: the findings of 
the Tribunal thatthe officers‘'‘were discharg- 

_ing sovereign function is wrong and that it 
was not.a case’ of bursting’‘of tyres: The 
learned standing: counsel vehemently oppos- 
ed the contentions raised by 
counsel. for the appellants contending that 
on the principle of res. ipsa -loquitur it can- 
not be said that. the State is, in any way, 
liable and that it was. a clear case of sudden 
bursting ' ‘of tyres resulting in the accident. 


Normally it is forthe’ plaintiff to “prove 
negligence, but: as in some cases considerable 
hardship; is caused to the’ plaintiff: as- ‘the 
true cause of the accident is not knowii: to 
him ‘but. is solely within ‘the ` knowledge’ of 
-the defendant -who' caused it, the 
can prove the accident but- cannot. prove 
how it ‘happened’ to establish negligence on 
the part' of the defendant.» This hardship is 
sought to be avoided by‘ applying the prin- 
ciple res' ipsa loquitur.’ The general purport 
of the words res- ipsa loquitur is that the 
accident “speaks for. itself” or tells ‘its own 
story. There ‘are-cases in which the accident 


speaks ‘for itself so that it is sufficient for 
the ‘plaintiff to prove the“ accident’: and 
nothing more. ,, It, will then .be,-for. the de- 


fendant to establish that the accident happen- 
ed,due to some other. cause than his negli- 
gence. When the maxim is applied the bur- 
den.is on the defendant to show. either -that 
in fact he. was not. negligent or -that--the ac- 
cident might more probably .have happened 
in a manner which did not connote n 
gence ‘on his part. For: ‘the application “of 
the ` principlé it must be shown that thé 
vehicle’ wS under the’ management ‘of the 
defendant ‘and that the accident is stich’ as 
in ordinary course of things does- not ‘hap- 
pen if- those: who -had the-.management ‘used 
proper care (See. Pushpabai Parshottam 


Amruta Dei v. State as 


had - 


‘the - learned 


plaintiff 


a . The witnesses have stated ‘that the’ jeep was 
negli- > 


AIR 


Videshi! v. M/s. Ranjit Ginning &:: Pressing 
Co. œ) Ltd., AIR: a SC: 1735).”: 


Te appears. ftom ‘the cud of o: P. W. 3, 
the A.S: of Police who Went to investi- 
gate, found that the’ right front wheel of the 
jeep was completely -detached-- from ‘thé 
vehicle -and’-was -lying at some distance. 
Further, he noticed that the rim ‘of the 
wheel was bent.’ It would thus- appear that 
the accident was ‘a ‘serious ‘one.’ ‘ Undoubted- 
ly, Sri Patnaik who was driving © *the. “jeep” 
also .died: at- the spot‘ as well’ as‘ the- two 
Lower Division Clerks. From--the ‘evidence 
of the driver P.. W. 3, if appears that at 
Rajgangapur after they - oe their - meals, 
Sri Patnaik ‘asked him ` o “bring “some 
cigarettes. By the ‘time ° brought the 
cigarettes, -Sri ‘Patnaik was tee the’ ‘steer- 
ing sitting on the driver’s seat, © P. W. 3 
gave the cigarettes to: Sri Patnaik’ and when 
he wanted‘to dtive the jeep, Sti’ Patnaik 
told him that the front:seat was: not ‘énough 
to accommodate four: persons and asked him 
to go to the rear seat and drove ‘the’ vehicle. 
He further states that: he was aware of the 
administrative instructions that the- jeep was 
not toi be handled’ by any one excepting him- 
self unless. the authority: permits ‘to’ drive 
the vehicle. -In that night he’ allowed Sri 
Patnaik to drive the jeep as’ his higher au- 
thority, the R. T; O. did not: object to the 
driving of the jeep by Sri’ Patnaik. He has 
further stated“ that the front“ tyres -oË ‘the - 
jeep were almost ‘brand’ new and he “had 
checked all these tyres’ ‘before’ taking | ‘out 
the jeep and ‘he did not find’ any damage or 
any crack mark on any‘ of: the tyres. ` From 
the evidence ofthe driver ‘as Siar _ as from 
the eyidehçe of other witnesses, “appears 
that the road was a good: road “With black 
top’ cxcaplinig a little ‘portion,’ ‘which | ‘was 
morum: dnd the said morum portion” was ' 
also in good condition. ‘From the written 
Statement filed by the State, it appears that 
when the jeep went with-an ‘U” turn, there 
was down gradient towards Paramdihi and 
while- riegotiating that ~ portion ` there was 
bursting’ ‘of: the tyre: -It is‘ évident ‘from ‘thie; 
written’ statement’'that” ‘thei accident — took| ~ 
place - while the jeep - Abas | ‘négotiating ‘onè 
W: furn ‘and was"on'a down ‘gradient: road: 


in 50 to 60 K.Ms. speed! It would’ thus 
appear that the person who was driving: the 
jeep in. the midnight would ‘have’ been care- 


ful in driving the jeep ’ while it was’ ‘taking 
a complete turn on. the road. and was ina 
down gradient motion. Undoubtedly, it 
amounts to rash and negligent driving. 





we 


+ 


+ 


+ 
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_ object. 


‘The next questionis’ whether : 
bursting of tyres prior to tke accident- and 
the accident was due to’-bursting of ‘tyres. 
The R. T.°O. and’ the- Junioc -M. V.’ I. ‘heve 
stated that they heard“a-sound of bursting 


of tyre but the driver who was in ‘the jeep- 


has clearly stated that: he did not hear any 
sound ‘of bursting of tyre rrior to 
cident. The position of- the jeep and: che 
condition ‘of the -wheel:: as 
O. P. Wå 3, the- Investigating Officér -clearly 
show that the wheel. had: gcne' out- ‘of “the 
jeep.: It, therefore, appears ‘that: the impact 


was so‘ heavy and bursting of tyres‘ can be 


the resulf of ‘the. impact. This. fact’ is rein- 
forced by thestatement of the ‘driver - fat 
the tyre which is said to have burst wa3 a 
new tyre and was in good condition and it 
had ‘been: checked before the vehicle. started. 


The evidence ‘of:O. P. Ws. 1 ‘and 2 is. aot 


very clear about the bursting of tyre: Only 


they heard a -sound like bursting of tyre and ` 


Sti Patnaik could not control the steering 
of the jeep. Curiously erough none of 
them said anything-at that me. The cumu- 
lative effect ‘of the evidence available on re- 
cord is that at’ midnight while the jeep ‘vas 
taking in ‘U’ turn and. ' wes on a dcwn 


gradient motion running at 50 to 60 K. Ms. 


speed having: brand new tyre’ and there be- 
ing no clear: evidence about bursting. of 
tyre, tbe- reasonable inference is that -the 
bursting of tyre’‘was thé result. of the. im- 
pact of the jeep with the tyre and the wheel 
had. gone out of the jeep. . 


4 ‘It is naki contended that. the. ` State 
Government is not liable because the acci- 
dent took place. while the sovereign function 
was being discharged which, in other woeds, 
can be said to be the act of State; The 
Tribunal has come to the: conclusion --hat 
they were discharging the sovereign func- 
tion and, as such, the State is immune from 
liability.. The admitted facts in this case 
clearly show that the Regional. Transport 
Officer had. gone to check the vehicles. 
After checking -they were returning.. He 
had taken with him these :wo L. D. Clerks 
as well as the Enforcemen: Inspector. The 
authorised driver was in the jeep, . While 
coming back at Rajgangapar they had their 
meals and thereafter _Sri Patnaik. started 
driving the jeep and the R T. O. did not 
When the driver wanted to drive 
the jeep, Sri Patnaik said that he himself 
would drive the jeep and the driver was di- 
rected to go the rear seat. The R. T. O. 
also did not object. The Criver said that as 
his boss, the R. T. O., did not. object, he 
believed that Sri Patnaik was. permitted to 
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drive: the jeep! This is ‘also - admitted by 
the R. T. ©. (O. P. W. 1) that Sri Patnaik 
had on -tany ‘occasions’ previously ‘driven’ 
the jéep. ‘Therefore, the R. TF: -O. who had 
taken ‘ the ` jeep had. allowed’ Sri~ Patnaik to 
drive the jeep. In the written staterient, it 
is ‘also" stated that Sri -Patnaik was ‘holding. 
a licence.’ Nowhere in’ the’ written’ statement 
or'iù the- additional written’ statement, the 
State has taken the plea that Sri Patnaik 
was authorised to drive the jeep the State 
is-not liable. ` The! admitted‘ fact, therefore, 
is- that Sri Patnaik was allowed to ‘drive ‘the 
jeep. ‘ee f 

The function ` ‘of ‘the -Regional Transport 
Officer was’ to check’ the vehicles. He had 
taken the ‘jeep along with other persons, of 
whom two ‘unfortunate L..D. Clerks expired 
due to the accident, It cannot be said that 
it was during the course of the discharge of 
sovereign function, the’ accident took place. 


- § In State ‘of ‘Rajasthan v. Mst:’ Vidya- 
wati, AIR 1962 SC 933, ‘the question for 'con- 
sideration was Whether the Staté Govern- 
ment would be liable for the accident while 
the-vehicle ‘was in official use. In that case 
it has been held that where the driver of 
a jeep, owned and maintained by the State 
‘of Rajasthan for the official use of the 
Collector of a ‘district, drove it rashly and 
negligently,- while bringing it back from the 
workshop after repairs and knocked down 
a pedestrian and: fatally ‘injured him, the 
State can be made vicariously liable for the 
tortious act, like any. other. employer. It 
has been held that in so far as the , State 
activities have such wide ramifications in- 
volving not only the use of sovereign powers 
but also its powers . as employers in so many 
public sectors, it. is too much to claim. that 
the State should be immune from the con- 
sequences of tortious acts of its employees 
committed in the course of their employ- 
ment as such. The maxim “The King can 
do no wrong”, to sue the Crown for the. 
tortious act of its servant had become out- 
moded in the context of modern develop- 
ments in statecraft and, as such, in England, 
the. Parliament intervened by enacting the 
Crown Proceedings Act, 1947, which came 
into force in 1948. 


In M/s. Kasturi Lal v. State of Uttar Pra- 
desh, AIR 1965 SC 1039; a Bench of. five 
Judges held that there is a material distinc- 
tion between the acts committed by the ser- 
vants employed by the State where such 
acts ate referable to the exercise of sovereign 
powers delegated to public servants, and 
acts,committed by public servants which 
ate not referable.to the eee of. any 
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sovereign powers. If .a tortious act is com- 
mitted by a public servant and it gives 
rise to a claim for damages, the question to 
ask is; was the tortious act committed by 
tbe public servant in discharge of statutory 
functions which are referable to, 
mately based on, the 


lic: servant ? . If the answer is in the affirma- 
tive, the action for damages for loss caused 
by such tortious act will not lie. On the 
other hand, if the tortious act has been 
committed by a public servant in discharge 
of duties assigned to him not by virtue of 
the delegation of any sovereign power, an 
action for damages would lie. The act of 
the public servant commiited by him during. 
the course of his employment is, in this 
category of cases, an act of a servant , who 


might have been employed by a private in- . 


dividual for the same purpose. ~ 


` The principles laid down in .Mst. Vidhya- 
wati’s case was taken into consideration by 
the Bombay High Court in State of Mysore 
v: Ram Chandra Gunda Kulkarni, 1973 
ACJ 403:(AIR 1972 Bom 93). In that case 
the -accident took place while the Govern- 
-ment jeep had gone in connection with 'a 
construction of-a reservoir. Following ‘the 


principles of Vidhyawati’s case, it was held . 


that this construction of the reservoir was 
at best can be an act of welfare State © for 
the betterment of the people of a part of 
the State. ; 


"6. ‘There is another question for ‘con- 
sideration arising out of the facts of the 
case. It has been held by the Supreme 
Court in.State of West Bengal v. . Corpora- 
tion of Calcutta, AIR 1967 SC 997, that 
the substantive rule of law is tbat: the pre- 
rogative’ of the Crow can only be taken 
away by law: The rule of construction 
evolved by the Courts to ascertain the legis- 
lative intention is, that it is presumed that 
a statute has not taken away the prescrip- 
tive ‘right unless’ it. has expressly or by nė 
cessary implication done so. ‘ 


7. Aftet the. amendment: of. ‘$, 110 of the. 


Motor ‘Vehicles. Act by, the. ‘Amending. Act, 
100 of 1956, which came ‘into. force on “16th 
Feb., 1957, the Parliament ‘has. in categori- 
` gal terms’ by: ‘introduction of” “these sections, 


stated that ‘if, while driving a motor vehicle 


(which includes a’ ‘yéhiéle owned by” thé “State . 
` Government 
India): the-.owner . of ‘the -vehicle is liable tö ` 


-or by ` the“ “Governnient `- of 


pay compensation ‘to “ the’- “persons who’ “aré 
entitled to: claim--damages. -In -other words, 


Section 10 andthe- Rules” made : théreinnder; - 


including the Government liable--for the- tor- 
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‘tious acts of its servants. while 


and ulti” 
, delegation of . the, 
sovereign, powers of the State to such pub- 


: pice 


- was ‘not the- first. occasion. -but . 
| Stir ‘Patnaik had- been allowed to . drive -the 
jeep. - This -cannot: be said: ‘to be a ‘discharge - 
. In view:: of --:princi-.- 


ALR. 


driving the 
vehicle., Therefore, after the Amending Act. 
100 of 1956, by which S.. 110-A of the 
Motor Vehicles Act has been inserted, the 
distinction of sovereign and non-sovereign 
acts, of the State no longer exists. as all 
owners of vehicles are brought within the 
scope of this section: Whether, the State is 
bound. by the provisions of'-the ‘Act is no 
longer res integra “(See Government of 


Andhra “Pradesh v. Mrs. K. Padma Rani, 
AIR ‘1976 Andh Pra 122). 

' 8 Reliance has been placed “by. the re- 
spondents on Sitaram Motilal v. Santanu- 
prasad Jaishanker, AIR 1966 SC. 1697. In 
that. case,, the owner of a vehicle - entrusted 
‘it to-a person. for plying it as a taxi. An- 


other person who used to clean the taxi had 
given the vehicle to other persons for obtain- 
ing the licence for driving and while: taking 
the taxi, that person caused bodily injury to 


a person while the- person entrusted with 
the vehicle was not present. It was held 
that the person entrusted was not liable, 


This case- was distinguished: in Puspabui’s 
case (AIR 1977 SC 1735). (supra) by the 
Supreme Court and it was held that -while 
the driver was acting under employment of 
the owner had taken one passenger into the 
jeep and the passanger died out of the ac- 
cident committed by the driver, the owner 
was held liable. Applying the tests laid 


down by the Supreme Court in Puspabai’s 


case.to the facts and circumstances of the 
present case, it would appear that the R. T. O. 
allowed Sri Patnaik to drive the jeep in 
question.. Even the driver had allowed Sri 
Patnaik .to drive the jeep. The R..T. O. 
and the driver both were present in the jeep 
while the ‘accident took place and: as such, 
the owner-is Hable. . 

9. The Supreme- Court-in N. K. V. Bros. 
v. Karumai Ammal,. AIR - 1980 `: SC 1354, 
has observed that: Accidents Tribunals’ must 
take special caré to see ‘that innocent victims 
do not suffer and drivers -and- -owners do 
not -escape liability. metely -because -of some 


doubt here or some obscurity there, save in 


plain - cases, culpability must be inferred from 
the ‘circumstances ` where ‘it-is “fairly oe 
‘able. The Coutt stiould ‘not ‘succumb’ 
: technicalities and. mystic Maybee 
110.7 On ‘the’ aforesaid. “analysis, 
that the” accident did, “ not” take ~ 
course of checking the” vehicle. The: R. T. O. 
was ‘coming back and aftér ` midnight’ had 
allowed: Sri Patnaik ‘tò drive’ the: véhicle, It 
` previousiy 


of sovereign ` firiction.: 


“I hold < 
place in * 
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ples. of Puspabati’s. case (AIR 1977 SC 1735) 
and the’ case of ‘Vidyawati (AIR 1962 -SC 
1933): and- -Kasturi Lal (AIR 1965 SC- 1039) 
laid down by the Supreme Court and apply-. 
ing to the facts and- circumstances 
case,. the owner can be held vicariously 
. Hiable.. 

I, therefore, hold that the State is vica- 
. riously liable to pay the compensation and- 
- cannot take shelter under the plea of za 
charge. of sovereign function. 

11. The next question. relates to the 
quantum of compensation.. In Misc. Appéal 
No.. 52 of 1979 the deceased Bipin Bihari 
Pradhan was aged 25 years and he was 
having the income of Rs. 306.00 per month. 
The total claim is Rs, 49,680.00. This 
amount does not appear to be- high and ex- 
‘cessive which is much less than the amcunt: 
which“in ordinary course should have teen 
‘allowed. Therefore, the claimants in Misc. 
‘Appeal. No. 52 of 1979 are - entitled to the: 
entire amount ‘claimed by them. ` 

` The. deceased in Misc. Appeal No. 51 of 
1979- was aged 26 years and the defendant 
has; admitted in the written. statement that 
his monthly pay -was Rs: 270.00: Taking 
‘the normal course of life to be 65 years. he 
` would: livè for 39 ‘years more ‘and he would 

have - contributed’ to the family. He: was 
` living in the joint family along with his wife 
and children.. 
` deceased used to pay her Rs.. 300.00 every 
. month to run the house including his main- 
tenance. Considering the pay tobe Rupees 
270.00: per month a deduction of Rs, 1D0/- 
for maintenance of the deceased can. be 
made and the balance of Rs.. 170/- car be 
’ taken fo be the contribution to the family 


` -Narasingh Barina v. 


.- which he would have made for 39 years. ` 


. Calculating according to the above rate the 
amount comes to Rs. 89,760.00. For` a 
lump sum payment 1/6th of the amount can 
be slashed. After slashing 1/6th the balance 
comes to Rs. 74,834.00. I, therefore, hold 
“that the claimants in Misc: Appeal No. 51 
: of 1979. are entitled to Rs. 74,834.00.  .. 
z 12, In the result, both the appeals are 
- allowed with costs.. The claimants in Misc. 
. Appeal No., 51 . of 1979. ‘are entitled to 
_ Rs. 74,834.00 along with interest. at six per 
cent per annum-from the-date of the chim 
- till the: date. of final. payment - along with 
_ costs- Hearing-fee , is assessed at Rs. 109.00 
only, : : 

>In Misc. Appeal No.. 52. of. 1979 the 
‘daimants are. entitled to. -Rs. - 49,689.00 
É together.: with. interest at, the ‘rate of six per 
num, from -the date of See a 






of the . 


P. W. 4 has stated that the - 
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till the date of payment along with costs.: 
Hearing fee is assessed at Rs. 100.00 only. 
; . Appeals allowed. 


AIR 1982 ORISSA 17. 
R. N. MISRA, C. J. 


` Narasingh Bariha, Petitioner v. Abhimanyu 
Behera, Opposite Party. 


Civil Revn. No. 30 of 1981, DJ- 3-9-1981. 


Civil P. C. (5 of 1908), S, 115 — Revision 
petition challenging order as to maintain- 
ability of suit — Total delay of 295 days in 
presentation of petition — Special circum- 
stances — Delay if could be condoned. 
(Limitation Act (1963), Art. 131, S. 5). ` 
. In the instant case there was a total delay 
of 295 days in presentation of revision peti- 
tion challenging the order as to maintainabi- 
lity of suit. The suit in which impugned 
order was passed, was dismissed for plain- 
tiffs default. The -whole suit having ‘been 
dismissed, it was of no use to the defendant- 
petitioner to assail the finding on the issue 
as to. maintainability,.during the period the 
suit stood dismissed. -The-restoration of the 
suit was allowed after about -11 months: from 
its dismissal. Thus, excluding the period 
during which the suit stood dismissed, the 
petitioner was within the statutory period of 
90 days. The delay was, therefore, condoned. 
(Para. 1) 
Cases Referred: ‘Chronological _ Paras 
AIR 1978 Andh Pra 30. - : .2 


D. P. Sahu, for Petitioner; S. C. Moha- 
patra, for Opposite Party. 


ORDER :— Heard Mr. Sahu for the peti- 
tioner and Mr. Mohapatra for the O. P. on 
the question of condonation of delay. - There 
is a total delay of 295 days in the presenta- 
tion of this revision application on behalf 
of'the defendant challenging the finding ren-, 
dered on 22-11-1979 by.the learned subordi- 
nate Judge that the suit is maintainable. 
Ordinarily I would have refused to entertain 
the application for condonation of the’ long 
delay, but for these ‘special circumstances. 
The suit in which the impugned order was 
passed was dismissed for the opposite party's] - 
default on 10-1-1980. -An application for re- 


- storation of the suit was allowed on- 12-12- 


1980. On 14-1-1981 this revision application ` 


_ challenging the order: dated 22-11-1979" has}- 


been filed.. Petitioner’s: stand is that the suiti © 
having been dismissed on- 10-1-1980 and the 
dismissal having remained effective’ till -12-12- 
1980, Petitioner: had no’ Scope to” e 
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the impugned order during the’ period’ the 
suit: stood dismissed’ The whole suit having 
been dismissed, it was of no use to the de- 
fendant-petitioner to assail the finding on the 
jssue as to‘ maintainability. Before the dis- 
missal, 48 days had.elapsed. After the re- 
stcration, petitioner has been in this Court 
within 33 days. The total period taken ex- 
cluding the period when the suit stood dis- 
missed thus works out to about -80 days. If 
the period during which. the suit had been 
ismissed is excluded, petitioner is within te 
statutory period of 90 days. 

2. Mr. Mohapatra appearing for the other 
side relying upon a Bench decision of Andhra 
Pradesh High Court in the case of N. Rami 
Reddi v, N. Padma Reddy, AIR 1978 Andh 
Fra 30 says that with the restoration of the 
suit interlocutory orders are restored and: it 
was cpen to the defendant at the time ‘of re- 
storation: to ‘contend that the restoration 
should have been made conditional so as to 
make the finding regarding the issue of main- 
tainability stand dissolved and a fresh find- 
ing should have been called for’ or the 
Court while ‘ordering restoration should have 
given direction as to’ tio questios of limita- 
tion. 

‘3. Iam not at all apesi öy the: ‘argue 
ment of Mr. Mohapatra. It is the ‘plaintiff 
who by his negligence had ‘brought about 
the dismissal of the suit and he cannot again 
be heard to ‘contend that the defendant 
should have suffered the ' prejudice on -~ ać- 
count of “his negligence., The delay ‘is con- 













doned. 
FEAS. , Application allowed. 
AIR 1982 ORISSA 18 
; R. N., MISRA, Cc. J. E 
: Executive |. Engineer, -Rural Engineering 


Division, Puri, Appellant `v. MIs. Conitrüc 
tion India; Respondent, GN be 
"Mise. _ Appeal No. ad of 1981, DE 28-8- 


1981+, 


Arbitration Act (10 of 1940), Section 30 — 
Filing of objection under — Limitation for 
_ — Period. of limitation can be extended by 
the, Court. (Limitation Act (1963), "S. 29). 

« In view of the. change- brought. -about in 
Section. 29: of the Limitation Act,. the Court 
has jurisdiction ,to extend the time by con- 


doning the delay: in filing an ps beyond , 


30 days. Case law. discussed. + (Para 3) 


‘*From order of S. K. Saali, Sub. J, 
Bhubaneswar, Dj- 22-1-1981- 


TY /JY/E24/81/VNP 


Ex. Engineer, Rural Engg: Diyn., Puri v. M/s. Construction India 


Cases Referred: . Chronological Paras. 
AIR 1981 Orissa 188 - . 3 
(1972) 1 Cut WR 821 : 3 
(1972) 1 Cut WR 951 3 
AIR 1969 Cal 381 - 3 


Addi. Govt, Advocate, for Appellant; K. N. 
Jena, for Respondent. 


ORDER :— This is an appeal under the 
Arbitration Act (hereinafter referred to as 


‘the ‘Act’) against the decision of the learned 


Subordinate. Judge, Bhubaneswar, to make 
the award a rule of the Court. 


2. The award. wag received by the Court 
on 21st Mar., 1980.. Notice was directed on 
27th Mar., 1980. From the endorsement in 
the Remarks Column against order No. 2, 
it ‘appears that the Government Pleader was 
given notice in the matter that day. On 2ist 
April, 1980, an application was made by the 
State for time to file objection and time was 
extended till 6th May, 1980. On 3rd May, 
1980, the objection had been filed. The Sub- 


. ordinate- Judge proceeded on the footing that 
- for filing of: an objection under Section 30 


of the.-Act the period of limitation was 30 
days. and since. the -objection filed on 3rd 
May, 1980 was beyond. the 30 day period 
from the date when notice was given, the 
said objection was not maintainable. 


3. The learned Additional Government 
Advocate in appeal contended that under the 
new Limitation Act, 1963, the Court has 
jurisdiction to extend the time for filing of 
objection. Otherwise put, if there be delay 
in presentation of an: objection being beyond 
30 days, the Court has also jurisdiction to 
excuse the delay-and entertain the objection. 
Reliance has been placed on the observations 
of this Court in the case of State of Orissa 
v, Govinda Choudbury & Sons,’ (1972) 1 Cut 
WR 821 as also another ` decision’ in the same 
volume ‘at page 951 (State of Orissa v. 
Bhagabat ‘Prasad Bal). Reference has also 
been made- to a decision of the- Calcutta 
High Court in the case of Soorajmull Nagar- 
mal v. Golden Fibre & Products, AIR 1969 
Cal 381. In an ‘unreported decision dated 
29-7-1981 in Misc: Appeal No. 36 of 1981 : 
(since ‘reported in ‘AIR 1981 Orissa 188) a 
learned single | Judge’ of this Court has also 
taken the same view. In the ‘circumstances 
indicated and in view of the change brought 
about in Séction 29 of the new Limitation 
Act, it must follow that a Court has jurisdic- 
tion to extend the timé by ‘condojiing the 
delay in filing an objection beyond 30 days. 
In the facts of the case as already narrated, 
it must ‘follow that the Court did extend the 
time for filing of the objection and, there- 
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fore, the objection filed:on 3rd May, 1980, 
which was a combined one both under Sec- 
tions 30 and 33. of ‘the Arbitration Act, was 
not out of time even in so-far as it releted 
to objections tenable under Section 30 of the 
Arbitration Act. The learned: subordinate 
Judge omitted to ‘entertain the .objections 
raised under Section 30 of tke Arbitration Act 
on the ground that the objection was beyond 
time. Therefore, there has deen no adjudica- 
tion on merit in relation to the ` objec-ion 
raised under Section 30. of the Act. 

4. The impugned - decision of the learned 
subordinate Judge is accordingly set aside 
and the matter. is remitted. to the learned 
subordinate Judge for a fresh disposal by 
accepting the objection: uncer Section 30 of 
the Arbitration Act as tenable in law on the 
ground of limitation. 

Costs shall abide the event. 

Order accordirgly. 


AIR 1982 ORISSA 19 
R. N. MISRA, C. J. AND R. C. 
: PATNAIK, J. .- 

Basudev Bissoi; Petitioner v. Revenue Offi- 
cer, Berhampur sd others ‘Opposite Par- 
ties. 

Original Jurn, ‘Case No. 390 of 1977, Di- 
21-9-1981. l 

Orissa Land Reforms Act (16° of © 1960), 
Ss. 2, Cl. (13) and 37-A — Irrigated ‘and 
— Determination of surplas land —: Classi- 
fication of lands must precede — Petitioner’s 
lands held to be Class I land though im that 
area no lands were of that category — 
Revenue Officer basing bis conclusion on In- 
pector’s report which did not- indicate ` any 
classification — 
land held was illegal.. Para 3) 

R. C. Misra, for Petiticner; Addl.“ Govt. 
Advocate,” for “Opposite Parties, 


_ R. N. MISRA, C. J. :— The petitioner. is 
a land-holder. The Revente Officer, o2po- 
site party No. 1, initiated a suo motu pro- 


ceeding under S. 42 of the Orissa Land- Re- . 


forms Act (hereinafter referred . to- as the 
‘Act’) and published a drat statement fixing 
the ceiling surplus lands in the hands of the 
petitioner and called upor him to show 
cause why the said draft statement may not 
be confirmed. The petitioner filed objec- 
tion before the Revenue Officer saying that 
there was no assured source of irrigetion 
and the lands were mainly rainfed, He ac- 
cordingly wanted the Revsnue Officer to 
drop the proceeding, The Revenue Officer 
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Easudev Bissoi v. Revenue Officer, Berhampur 


' Order d2termining surplus_. 
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asked for a report from the: Revenue Jn- 
spector. From the record, we find that the 
Revenue Inspector in. his.report only gave. 
the- particulars of the lands and their extent 
but did not classify the same. Overruling 
the objection of the petitioner, the Revenue 
Officer ultimately published a . confirmed 
statement and found that the petitioner was 
possessed of surplus lands beyond the cail- 
ing. .An appeal was carried by the peti- 
tioner under the Act, and from the very 
commencement of the appeal the petitioner 
as appellant contended .that there should be 
a: spot verification to. determine whether the 
classification made by the. Revenue Officer. 
was justified. No‘ steps were taken for a 
spot verification though by two separate 
orders the prayer was noticed, and even on 
one occasion the appellate authority indicat- 
ed that a. date for spot inspection -would be 
communicated to the petitioner... The ap- 
peal was ‘dismissed. A revision carried 
against the appellate order did not bring in 
any benefit. ` 


2 In Section 2 of the Act “irrigated 
land” has been defined in Cl. (13) to mean — 

“Land which is assured of irrigation from 
an irrigation. project constructed or ,main- 
tained or improved or controlled by the 
Central .Government or the State Govern- 
ment or by a body corporate established 
under any law for the time being in force 
and includes land- which is assured of irri- 
gation from any private source by means 
of lift irrigation from any perennial water 
source operated by diesel or electric power 


stese osassa feces soseso = 


‘3. Reliance has been placed by koiaa 
for the petitioner on the stand. of the State 
Government which has been noticed ina 
reported decision of this Court that. instruc- 
tions have been issued by the State -Govern- 
ment not to rely upon. private sources reler: 
zed to in the notification. 


The Revenue Officer’s order shows that 
there were two tanks located in the village. 
The petitioner has contended throughout 
that though there are two tanks in the vil- 
lage they are used for purposes other than 
irrigation. Reliance is also placed by the 
petitioner on an order of the Revenue Offi- 
cer in. Annexure 5 which is an order on a 
similar proceeding in -another ‘case with 
reference to lands located in the same vil 
lage as that of the petitioner. “Therein it 
has been found by the Revenue Officer, that 
ie very two tanks. which ‘have been taken 
as water source for the petitioner's Jands' 
were not available for irrigation purposes. 
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-The report of the: Revenue Inspector, as 
alreadv noted, never indicated any classifi- 
catio. There is no material on the record 
of the Revenue Officer, which we had call- 
ed for to see, as to what was the informa- 
tion which he had received regarding. classi- 
fication. The marking of classification put 
on the objection filed by the petitioner 
ceems: to have been.an act of the Revenue 
Officer. There is therefore, admission by 
“the petitioner as to classification. 
the items of property held by the petitioner 
tas been classified as Class I though it is 
conceded before us that in Ganjam district 
where the petitioner’s lands are - located, in 
the absence of any irrigation sources of the 
type. which would make lands Class I, no 
Class -I lands exist. The fact that the 
Revenue Officer classified one of 
of property as Class I goes to support the 
stand of the petitioner that there was no 
sppropriate application of mind and no 
adequate enquiry for classifying the lands, 

Very much inter-connected with the classi- 
ficstion of land is the extent of the ceiling 
vnit. If lands were classified as Class I, i.e, 
every acre tobe a standard acre, the petition- 
er would have been entitled to -10 acres in his 
ceiling area. ‘If all the lands were Class IV, 
‘the area would have been four times of it. 
In such circumstances, unless: appropriate 
care is taken to classify. the lands, the sizé 
of the ceiling area: in terms of normal 


acréage (not being standard acres) would be. 


different. As there has been no appropriate 
enquiry in this case, the ‘petitioner’s claim 
has been negatived without investigation: and 
he has been prejudiced. 


‘4 We would accordingly set aside the 
. appellate decision as also the order of the 
Revisional Authority and direct that the 
appeal be re-disposed of from the stage 
where local inspection. had been decided to 
be undertaken and the date was to be noti- 
fied to the petitioner. 

5, No costs. 

= C. FATNAIK, Je: — I agree. 

Order accordingly. 


z AIR “1982 ORISSA 20 
P. ‘K. MOHANTI AND B. N. MISRA, JJ. 

“Durga Shankar Kar, Petitioner v. State of 
Orissa and others, Opposite Parties. 

; Original Jorin. Case No. 730 of 1981; D 
#1-8-1981. 


(A) Orissa. Co-operative Sa! f _ Act 
@.of. 1963), S. 32. (),.. (4): > 





- - Durga Shankar v. State .::- ~ 


One of. 


the items - 


_ Supersession _ 


e SBY/KEY/E806/81/VNP! = 22f 2! pie ae ce 


A. J R;: 
of Managing Committee of - Society — 
Notice to financing bank after 


consultation -— 


~~ Written consent of financing bank obtain- .. . 


ed prior to order -of supersession — Order 


of supersession not vitiated on account cf . 


any defect in notice. AIR 1979 Orissa 143 
and AIR 1981 Orissa 154, Rel. on. 


(B) Orissa Co-operative Societies Act 
(2 of 1963), S. 32 (1) — Supersession: of 
Managing Committee of Society — Peti- 
tioner filing objections to the notice of 
supersession — Opportunity of personal 
hearing to him in supersession proceedings 
— Not necessary. (Constitution of India, 
Art. 226). 

Where the petitioner was given an oppor- 
tunity of stating his objections to the charges 


mentioned in the notice of supersession and . 


(Para 4 


a 


he has availed of. that opportunity by filing. 


his objections, a mere denial of opportunity 
of personal hearing to him during super- 
session proceedings could not vitiate the 
proceedings. The opportunity given to the 
petitioner to state his objections is. suffi- 
cient compliance with the rules of natural 
Justice. Case law discussed, 


(C) Constitution of India, Art. 226:—~ 
Natural justice — Supersession of Managing. 
Committee of Society — Order. passed by: 
Assistant Registrar who was- also member of 
the Committee — Doctrine 
judging his own case not attracted 
was not personally interested im supersession ` 


— Order of supersession cannot be chalk 
lenged merely because he was member of 
Committee. (Nemo debet esse judex in’ 
propria cause). (Para 11) 


(D) Orissa Co-operative Societies- Act (2 of 
1963), S. 32(1) — Supersession of Manag- 
ing Committee of Society — Order passed 
by Assistant Registrar by. virtue of powers: 





challengés: the “order dated. 30-3-1981°,(Aninext” <- 


(Para 5) i 


of a person. 
as: he... 


bk 


of Deputy Registrar. delegated to him — 
Not without jurisdiction. (Para 12) b 
Cases Referred : Chronological Faras . ~ 
AIR 1981 Orissa 154 ` EEEE 
ATR ‘1979 Orissa 143 : etoi 4 -> 
AIR 1978 SC 597 i 9. 
AIR 1971. SC 1093 : a 6 
AIR 1971 Ker 34 - me 10 - 
. AIR 1963 SC 375. - i Toss 
AIR 1958 SC 398 .- 8 
AIR 1957 SC 232. -8., 
1915-AC 120:111 LF 905: 84 i KB T}. 
‘Local Govt. Board v. Arlidge- 6.. a 
.R. Mohanty, for- Petitioner; - Govt: Ade- ~~ 
vocate, for Opposite. Parties. A r 
'P.-K. MOHANTI, ‘J. :— . The . petitioner : 


` (hereinafter referred to as 


. was not consulted by. O. P. No. 


~ 


"1982. - Ap ak 
. wre-1} passed by opposite. party No. 2 under 


. ment. 


S: 32 (1) of the Orissa Co->perative Socie- 
ties Act, .1962 (hereinafter celled ‘the, Act’) 
superseding the Committee cf Management 
of -Kalahandi Wholesale Coasumers Stores 
‘the, Society’ and 
appointing the Sub-Divisiona. Officer (Civ), 


Bhawanipatna as Administracor of the. - So- 
ciety under S. 32 (1) (b) of the Act. 
-2. The Society is a ‘Central Society’ 


within the meaning of S. 2 (h-2) of the Act. 
Petitioner is the President and opposite par- 
ties 2, 4, 5, 6 and 7 are the Directors of 
the Commitiee of Management of the £o- 
ciety.. It is alleged that the opposite party 


No. 2 N. Madhav Rao, whois Assistant Ee- 


gistrar and not Dy.: Registrar of Co-op £o- 
cieties, Bhawanipatna, issued a notice under 
S: 32 (1) òf the Act on 23-1-1981 calling 
upon the members of the Committee to show 
cause -as to why the Commiltee should not 
be superseded on the grounc of mismanage- 
On service of notice . 
submitted his show cause contending,  in-er 
alia, that the charges of mismanagemenf 
were: grossly mala fide and outcome of poli- 
tical vendetta and had been issued at the 
behest of the Minister in charge of Co-ope- 
ration. in the Government af Orissa. ‘The 
petitioner prayed for being ziven an oppor- 
tunity of personal hearing. It is contended 
that without giving an opportunity of pər- 
sonal hearing the opposite party No. 2 pass- 
ed. the impugned order on 30-3-1981. The 


impugned order is attacked mainly. on the 


following grounds: 

.(1) that the financing banx (O. P. No. 5) 
2 before 
initiating action under S. 32 (1) of the Act. 

- (2) that no opportunity of personal hear- 
ing was given, though specifically asked for. 
“(3) that opposite party Nc. 2 N. Madkav 
Rao had no jurisdiction to issue the show 
cause notice (Annexure-2) aad to pass he 


] impugned order (Annexure-1", because firs-ly, 


he is'a Director of the Committee` of 
Management and the alleged laches are 
attributable to him also anc in any event, 
hé is incompetent to: remova himself which 
he has purported to do under Annexure-l, 
afid secondly, he is ‘Assistant Registrar 
Co-operative Societies, Bhawanipatna, aad, 
aš such, cannot act under S. 32 on betalf 
of the Registrar as delegation of power 
under S.-32 has „been. made- to the ‘Depaty 
Registrars only: ' 


..3 In the coutiter-aftidavit filed by: opo: 
- the- 


siie parties 1' to 4 it is- maintained that 
show . cause’ notice. was’ ana, .on ‘the .peti- 


` Durga Shankar. v.. State. -~ a 


the petitioner | 


of 


-was passed on 30-3-1981 and the . financing 
bank had been consulted on 14-1-1981, that 
„is, before the issue of show cause notice, 
and the financing bank had given its writ-- 
ten consent on .- 13-2-1981, that is, before the 
impugned order was passed. It is also 
maintained that opposite party No: 2 has 


. been given the power of the Deputy Regis- 


trar by the Government of Orissa and the 
said opposite party No. 2 acting as the De- 
puty Registrar ‘of Co-operative Societies, 
Bhawanipatna, has passed the impugned 
order. It is further maintained that the 
show cause filed by the petitioner was duly 
considered along with the relevant records 
of the Society and the impugned order was 
passed giving detailed reasons for super: 
session and it was not felt necessary to give 
a personal hearing to the petitioner. 


4. The first contention is that initiation 
of action under Section 32 of the Act with- 
out complying with the requirements of sub- 
section (4) thereof is bad in law and conse- 
quently the order of supersession is vitiated. 
Reliance is placed on a decision of this Court’ 
reported in AIR ©1979 Orissa 143 (Sarat 
Chandra Panda v. State of. Orissa). 


Sub-section (4) of Section 32 of the €o- 
operative Societies Act runs as follows: 

“Before taking any action under sub-sec-> 
tion (1) in respect of society, the. Registrar . 
shall consult the financing. Bank to which it- 
is indebted and consider the - ‘opinion, if any, 
received from such Bank.” i 
In the case cited above, it was the notice to. 
show cause against Supersession which was, 
challenged on the ground of absence of con- 
Sultation. It was held that consultation with 
the financing bank of a ‘Co-operative Society 
is a condition precedent not only when the 
final step of supersession of the Society’ is 
contemplated but even for issue of notice to 
the Society to’ show cause against its super-" 
session, In the present case, challenge has’ 
been laid after the order of supersession was 
made. The financing Bank (O. P. No: 5) was 
consulted on 14-1-1981 which is evident from 
the: minutes of discussion held on that date 
between the Deputy Registrar of Co-opera- 
tive Societies and the financing bank: (O. P. 
No. 5) vide Annexure A.' The written con- 
sent of the financing bank for supersession: 
of the Society was obtained on 13-2-1981. vide 
Annexure B. The order of supersession was. . 
made on: 30-3-1981 vide Annexure 1. It is © 
conterided on behalf of the petitioner that, 
Annexure. A has been manufactured for the | 
purpose: ‘of this case. It is -pointed-.out ihat 
the copy -òf -he _ notice {Annexure 2) was: 


. forwarded to.0. P: No. ‘5, on. 23- 1-1981. and; 
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the opp. party No. 5° was requested to state 
its objections on or before 5-2-1981. It is 
accordingly urged that there was no consulta- 
tion with opp. party No. 5 on 14-1-1981 as 
alleged. It appears, however, that there was 
a discussion between O. Ps. 3 and 5 with re- 
‘ference to a copy of the visit note on the 
working of the Co-operative Stores and in the 
minutes of discussion (Annexure A) ` it is 
mentioned that in the opinion of the financ- 
ing bank the’ management of the Kalahandi 
Wholesale Consumers’ Co-operative Storés 
‘ought to be superseded in the best interèst 
of the said Stores. ‘It is also mentioned there- 
in that the financing bank would be issuing 
‘the written consent in due course.’ Thus, it 
appears that though the copy of the notice 
under Section 32 (1) of the Act was forward- 
ed to O. P. No. 5 on 23-1-1981, yet there was 
consultation with the O. P. No. 5 during the 
discussion held on 14-1-1981. Even assum- 
ing that there was no consultation with the 
financing bank before issue of notice, yet 
the written consent of O. P. No. 5 having 
been obtained on 13-2-1981, the order . of 
supersession made on 30-3-1981 is not open 
to attack. Sarat Chandra’s case .was con- 
sidered- in a recent decision of this Court in 
the case of Parameswar Bagh v. State of 
Orissa, O, J. C. No. 1473 of 1980 decided on 
22-4-1981 : (reported. in ATR 1981 Orissa 154 
‘at p. 156) and it was held as follows : 


Orissa 143) (supra) challenge had been laid 
before this Court against a notice and the 
validity of the notice in the absence of con- 
sultation came for consideration. It was in. that 
background that the Division Bench of this 
Court held that consultation was a condition 
precedent.and when there was no consultation, 
the notice was invalid. In the present case, 
challenge has been laid after the order. of 
supersession has been made and there is suffi- 
cient material to show that by the time super- 
session was ordered, the Bank had been con- 
sulted and its consent had also. been obtain- 
ed. While we ,agree that consuliation is a 
condition precedent as held by this Court, 
we are not prepared.to accept. Mr. Rath’s 
submission that the order of supersession 
must fall as the notice was defective at the 


n 


preliminary stage... e. . 
We accordingly hold that the order of 
;supersession was duly. made’ after consulta- 
tion with the financing bank and it is not 
vitiated ‘on account of any defect in the 
notice. © `- ete 
_§. The next contention is that the order 
„of supersession is vitiated asno opportunity 
‘ef personal hearing was given to the peti- 


u In Sarat Chandra’s case (AIR 1979 ` 


Durga Shankar v. State 


ALR. 


tioner. Section 32 (1) of the Act provides 
as follows: 

“32. Supersession of committee and power 
to disqualify officers of the society :— 

(1) If, in the opinion of the Registrar, the 
Commiitee of: any Society persistently makes 
default or is negligent in the performance of 
the duties imposed on it by this Act or the 


Rules or the bye-laws or commits any act 


which is prejudicial to the interests of the 
Society or its members; or is otherwise not 
functioning properly, ‘the Registrar may, after 
giving the committee-an opportunity to state 
its objections, if any, by order in writing, 
stating reasons therefor, remove the commit- 
tee; and .. 0. 87 i = 

The statute provides for giving an opportu- 
nity to the committee to state its objections, 
if any. It does not require the Registrar or 
any other officer exercising the powers of the 
Registrar under Section 32 (1) to hear the 
members of the committee of management 
in person before passing final orders under 
Section 32 (1) of the Act. In sub-sec. (2) of 
Section 67 of the Act which deals with sur- 
charge, provision has been made for giving 
the person concerned an opportunity of being 
heard. But Section 32 (1) provides for giving 
the committee an opportunity to state its ob- 
jections. Thus, it appears that “where the 
Legislature intended to confer a right of 
being heard it has said so ‘as in sub-sec. (2) 
of S. 67. The expression used in S, 32 (1) is 
opportunity to state its objéctions and not 


è 


» 


“opportunity of ` personal hearing.” The * 


Court cannot supplant a particular rule of 
natural justice so as to nullify the legislative 
provision. Yn-the present case, the -petitioner| 
Was given''an opportunity of stating his ob-| 
jections: to the charges mentioned in thej 
notice and he has availed of that opportunity; 
by filing his objections. A mere denial of. 
opportunity of personal hearing will not. . 
vitiate the proceedings. The opportunity 
given to the petitioner. to state his objections’ 


is, in our opinion, sufficient compliance with è 


the rules of natural justice. 
in this view by high authorities. :’ 
6.- In the. case of. Local Govt..Board v. 
Arlidge, 1915. AC 120 decided by the House 
of Lords it was held that personal- -or oral 
hearing is not a sine qua non of the. princi- 
ples of natural justice, w og 
In the’ case of Union of India v. Jyoti Pra- 
kash Mitter, AIR 1971 SC 1093, Art. 217 (3) 
of the Constitution of India came up fof | 
consideration before their Lordships. and it 
was held as follows (at p. 1103): 
| “Article 217 (3) does not guarantee a right 
of personal hearing.’ In a proceeding of a 


We are fortified 


$ 
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judicial nature, the basic rules of natural jrs- 
tice must be followed. The respondent was 
on that account entitled to make a representa- 
tion, But it is not necessarily an incident of 
the rules of natural justice that persoral 
hearing must be given to a party likely to Þe 
affected by the order. Except in proceedings 
in Courts, a mere denial of opportunity of 
making an oral representation will not, with- 
out more, vitiate the proceeding. A party 
likely to be affected by a decision is entitled 
to know the evidence against him and to 
have an opportunity of making a represen-a- 
tion. He, however, cannot claim that an 
order made without affording him an op- 
portunity of a personal hearing is invalid.” 
(The underlining is ours) 

Jn that case the respondent repeatedly re- 
quesied for being given an opportunity of 
oral hearing before the President of India 
and an opportunity to adduce evidence and 
to make submissions in support of his case. 
In reply, he was informed that the President 
would decide after considering the evideace 
whether. any personal hearing was necessary. 
He was also informed that should the Pre- 
sident decide that he should be heard in rer- 
son, he will be informed in due course. It 
was contended before their Lordships that the 
respondent’s request was granted and he re- 
mained under an impression that he ‘would 
be given an oral hearing and the order made 
without granting him an opportunity of -cral 
_ representation was contrary to the rules of 

natural justice. Their Lordships held (at 
p. 1103): - i i . 


The President is performing a 
judicial function when he determines a dis- 
pute as to the age of a Judge, but he is 20t 
constituted by the Constitution a Court. Whe- 
ther in a given case the President should give 
a personal hearing is for him to decide. The 
question is left to the discretion of the Fre- 
sident to decide. whether an oral hearing 
should be given to the Judge concerned.....” 


In the present case, the opposite paries 
have taken the stand that the order of surer- 
session was made after considering the objec- 
tions filed by the petitioner along with rel- 
evant documents and it was not felt neces- 
sary to give a personal hearing. The mete-. 
tials on record-amply support the contention 
that personal hearing was not necessary. :The 
erder of supersession was made after con- 
sidering the visit note of the Deputy Regis- 
trar on the working of the society which Te- 
vealed a lot of defects in the day to day 
Management and serious irregularities ccm- 
mitted by the members of the committee in 


Durga Shankar v. State 


. trial of actions 
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contravention: of the rules and bye-laws. The 
explanation submitted by the petitioner was 
duly considered along with other relevant 
Gocuments and the order of supersession was 
passed giving detailed reasons for the same. 
7, Jn the ‘case of State of Mysore’ v. 
Shivabasappa Shivappa, AIR 1963 SC 375 it 
was laid dowr that domestic Tribunals are 
not Courts and that they are therefore not 
bound io follow the procedure prescribed for 
in Courts. Nor are they 
bound by rules of evidence. Further unlike 
Courts they can obtain information from all 
sources and that all that is expected is that 
fhey should give fair opportunity to the party 
against whom such material is to be used, 
to explain it. It was added that what is fair 
opportunity will depend on facts and circum- 
stances of each case. l 


8. In New Prakash Transport Co. Ltd. v. 
New Suwarna Transport Co. Ltd., AIR 1957 
SC 232 their Lordships observed that the 
Tules of natural justice vary with varying con- 
stitutions of statutory bodies, and the rules 
prescribed by the legislature under which 
they have to act, and ‘the question whether in 
a particular czse they have been contravened 
must be judged not by any preconceived 
notion on what they may be but in the light 
of the provisions of the relevant Act. This 
principle was reaffirmed in AIR 1958 SC 398, 
(Nagendra Nath Bora v. Commr. of Hills 
Division). ` l 

9. Mr. R. Mohanty, the learned counsel 
for the petitioner relied on a decision in the 
case of Smt. Maneka Gandhi v, Union of 
India, AIR 1978.SC 597 in support of his 
contention that the impugned order is vitiated 
as no opportunity of personal hearing was 
afforded to the petitioner. In that case the 
passport of Smt. Maneka Gandhi was im- 
pounded by an order under Section 10 (3) (c) 
of the Passport Act, 1967. The Passport Act 
does not provide for giving an opportunity 
to the holder of the passport of showing that 
the ground for impounding the passport does 
not exist. Smt. Gandhi filed the writ ap- 
plication challenging the order on the 
grounds, inter alia, that Section 10 (3) (c) is 
void as conferring an arbitrary power since 
it does not provide for a hearing of the 
holder of the passport before the passport is 
impounded and that the‘ provision is viola- 
tive of Art. 21 of the Constitution since it 
does not prescribe procedure within the 
meaning of that Article. It was found that 
the Central Government not only did not 
give an opportunity of stating her objections 
or of hearing to the petitioner after impound- 
ing her passport -but even declined to. furnish 
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to the petitioner the reasons for. impounding 


her passport despite. request made by her. 
- Their Lordships. held that: the Central Gov- 


ernment was wholly unjustified in. withhold- 


ing the reasons for impounding the passport - 


from the petitioner and this was not. only in 


‘breach of .the statutory provision, but it also 
amounted to denial of opportunity of hearing 


to the petitioner. Their Lordships observed 
that the power to impound a passport seri- 
ously interferes with the constitutional right 


‘of the holder of the passport to go abroad 
-and entails adverse civil consequences. :, The 
' fact that: Smt. Gandhi was not given an op- 


portunity of making a representation before or 
after the impounding of her passport intro- 
duced a serious infirmity in the order. It 


‘was ‘held that the order impounding the pass- 


- port of the petitioner was clearly violative of 


- the rules of natural justice embodies in the 


maxim audi alteram partem and it was .not 


‘in conformity with the procedure prescribed 


‘by the Passport Act, 1967. 


` It was further held : 


: “It is well established that even where thers ; 
ig no specific provision in a statute or -rules 


made thereunder. for showing cause ..against 
action proposed to be taken against an in- 


«dividual which .affects the. rights of that in- 
. dividual, the duty to- give reasonable opportu- 


nity to be heard will. be implied from the 


nature of the function to be performed by-. 
:, the authority which has the power" fo take . 


punitive or damaging action... ... ... 
(Paragraph 32). 

10. Mr, R, Mohanty, the learned ‘counsel 
for the petitioner also relied on a decision in 


“the case of the President, the Commonwealth 


* Co-operative Society Ltd., Ernakulam v. The 
“< Joint 
` Societies, Trivandrum, AIR 1971 Ker 34. In 
-that case an order for winding up the Co- 
operative Society was passed under S. 51 (1) ° 


Registrar (General) of ‘Co-operative 


of the Travancore-Cochin Co-operative So-. 


z cieties Act, 1951 without giving notice: to the 


society.. Their Lordships held that an ad- 


judication of the facts without. notice and an 
,. opportunity. of being heard, when the ad- 


. judication will.have serious civil consequences 
: to. the society is against the . principles — of 
_ Natural justice and that even if the statute 


_ does not expressly provide for . notice, 


the 


a justice of the common law will. supply the 


= omission and would require notice and an 
- opportunity of being heard. > 

> We fail to appreciate : how.. that case is ‘of - 
any Service. -tọ the petitionss- ‘in: the -present - 


.. Gase.: 


' Durga Shankar v,: State 


» AL: -Itis wei that the: doctrine. ae datural > 
injustice -also . consists -of .the:.rule snemo::debet.. 
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esse judex in propria cause: (nó one’ shail -be 
a judge in- his own cause) and Shri Rao, who 


was undisputedly one -of the- Directors of the. 


Co-operative’ Society and ‘the alleged- laches 
‘were also attributable to him, was .incompe- 
tent to remove himself by superseding: the 
entire committee of management including 
himself. We are unable to accede to this 
contention. Shri Rao was acting as the De- 
puty Registrar of the Society to whom: the 
power has been delegated: and he made the 


order of supersession in that capacity. - There}. 


is nothing to show that he had any personal 
interest in the matter of supersession or that 


he was biased against the other members of}. 


the committee. His decision cannot be call- 
ed in question merely because he was a mem- 
ber of the committee in his capacity as- the 
Director of -the Co-operative Society.. There 
is absolutely no: evidence to show that- the 
Members: of the committee.did not have a 
fair and .impartial consideration of their ob- 
jections at: his hands. This contention | is, 


. therefore, without any force. - 
12. The last contention of the petitioner 
. is that the O. P. No. 2 N. -Madhav Raa is an 


Assistant Registrar of Co-operative Societies 
and as such cannot exercise the powers under 
Section 32 delegated by: the: Registrar, to the 
Deputy Registrars. . It is argued that O. P. 
No. 2 had no. ‘jurisdiction to` pass the order 
of supersession as he. was not a Deputy Re- 
gistrar and there was no statutory delegation 
in his favour. 
general order of the Registrar -all Deputy Re- 
gistrars have been authorised to exercise the 
power of supersession under Section 32 of 
the Act (vide Annexure D). It appears from 
Government, notification _dated [3th Nov., 
1980" (Annexure C) that Shri B. P. Guru, the 
Deputy Registrar of Co-operative Society, 
Kalahandi proceeded on leave and O. P. 
No. 2 N. Madhav, Rao, who was the As- 
sistant Registrar, was allowed to remain in 
additional charge of the post of Deputy Re- 
gistrar, 
as drawing and disbursing officer in respect 
of the’ office of the Deputy Registrar: of. Co- 
‘operative Societies, Kalahandi. . Officiating 


. appointments and in-charge arrangements .are 
well understood terms in civil service. 


- When 
an officer is appointed to Officiate in a higher 
post he is invested with the powers of the 
higher. post. But when he is placed in chifge 
of the current duties of a. vacant post” in a 
-higher, appointment he ‘cannot. exercise" any 
of. the statutory powers of the office. He 


It is not disputed that by a. 


Shri Rac was also allowed to..act `) 


can merely perform the day. today routine - 


duty. --The Government . notification, in An-. - 
‘mexuréC, does~not* -show- that’ Shri -Rao - was: 
~placed. iniccharge of the ‘current. duties :of- the, - 


ry 
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of the post of the Deputy Registrar anc was 
allowed to function as drawing and dis- 
.. bursing officer in respect ef the office cf the 
Deputy Registrar. Thus, it appears that he 


- was in full-charge of the duties and func- 


. tions of the Deputy Registrar and was, There- 
- fore, entitled to exercise the statutory powers 
‘ of the. Deputy Registrar. By virtue ož the 
“et the delegated to the Deputy Registrars, 
Sbri Rao acting as the Leputy Registrar of 
the Co-operative Society or the time being 
issued the. notice under Section 32 (1) and 
passed the order of supersession. The peti- 


_ [tioner filed his objection before Shri Rao in 


pursuance of the notice under Section 32 (1) 
of the Act.. He did not take the objzction 
that Shri Rao (O. P.. No. 2) had no juzisdic- 
tion to initiate the proceeding or to pass the 
order of supersession.. We find no merit in 
the contention that the C, P. No. 2 had no 
- {jurisdiction to make- the onder _of superses- 
sion, 


13. In view of our foregoing findings, the 
writ application - is devõid of any merit and 


` it is accordingly dismissed, but in the circum- 
‘ stances without any order as to costs, 


MISRA, J.:— I agree. 
i Petition dismissed. 
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- gust the pecuniary 
“-eourt, which. it originally -had, the court 


~ Durgasi 
Opposite 


Simadri Panda, Petit.oner v, 
“ China Appanna’ and others, 
Parties.” 

Civil Revn, No. 111 of 1979, D/- 30-9- 
` 1981; * 


" Civil P. C. (5 of 1908), 0. 6, R. 17-— 
Amendment taking suit out of jurisdic- 


. tion, if can be allowed. 


Where an amendment of the . plaint 
jurisdiction of the 


should -allow, the amendment’ and re- 
--€urn the amended plairt “for presenta- 
tion in the - proper - Court, (Case law 
“"discussed).- . (Paras 4, 5) 
~ Casey Referred : | Chroiielogical - Paras 
` AIR 1978 Cal 133: 82 Cal WN 51. ~ 3 
, AIR 1973, Guj 283:.14 Guj LR 487. 4 
„ AIR 1970. Mad 247:  (19€9). 2. -Mad LJ. 239 


yt nti 


Fei ee 
“SF rom’ Order of K.P. Tripathi;’ Sud, J, 
` Parlaktheniundi, ° D/-. 4-12: 1978. 
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Simadri Panda- vi. 


The aotification clearly. 
shows that he remained im additional caarge _ 


_ allowed, the valuation 
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AIR 1969 Ker 75: 1968 Ker LT 479. 

AIR 1968 Orissa.181: 34 Cut LT 1195. 4 
AIR 1931 Mad 67:61 Mad LJ 43’ 3 
“L, Rath and B. S. Misra, for. Peti- 
tioner, : 

ORDER :— The plaintiff filed an ap- 
plication for amendment of the plaint 
seeking inter alia to raise the valuation 
of the suit, His application having 
been allowed and the valuation of. -the 
suit after amendment being beyond ‘the 
pecuniary jurisdiction of the ` trial 
court, the plaint was directed to'be- re- 
turned for presentation in the proper 
Court, In the appeal of defendant: num- 
bers 2 and 3, the order of the’ trial 
court was set aside. The plaintiff a in 
revision before this Court. ' 

2. The petitioner instituted a "u : 
seeking a'- declaration that the défén- ' 
dants have no manner of right, title’ or 
interest in the suit: land nor were they 
in possession and‘he also sought‘: the 


- relief of- permanent: injunction, The. suit 


was, however, valued at Rs, 100/- for 
the purpose ‘of - jurisdiction. After de- 
fendants 2, 3 and 4, filed their written 
statements claiming title through: pur- 
chase under certain. registered sale deeds, 
the petitioner (plaintiff) filed an applica- 
tion seeking amendment of the plaint, 
He impugned the title of the vendors'‘of 
the defendants and ‘sought the relief. of 
confirmation of possession alternatively 
of recovery of possession. In view of 
the altered nature of the reliefs .the 
plaintiff sought . to value the suit. at 
Rs, 2800/-. The amendment having. been 
of the suit..got 
raised to Rs, 2800/- and the learned 
Munsif. holding that the suit after 
amendmen: was beyond his pecuniary 
jurisdiction, directed the . plaint . to be 
returned for prSeneen in the props 
court, 

3.: The defendants 2 and 3 - challenged 
the order. in appeal. Their contention 
before. the learned Subordinate -- Judge - 
was that a-court should not permit 
amendmeny of the plaint which would 
entail: the loss of pecuniary jurisdiction 
by ‘itself. In support of the aforesaid 


- contention’ reliance was- ‘placed upon: the 
- ease of Satti Ramana v. Padala-Amiredds 
4 - (AIR: 1931’ Mad:: 67) 


.and the ‘case of 
Mst. Zohra Khatoon: v. Janab - Mohar- 
mad Jane Alam (ATR: 1978: Cal - 133): - In 


‘the case'-reported- in “AIR. 1931 -Mad: 67p*> ~ 
‘(supra) .the-.suit- was -for-a ‘declaration «~~ - 
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that certain lease deeds ‘executed by 
the plaintiff and some other defendants 
in favour of defendant No. 1 were frau- 
dulent and invalid and for dissolution 
of partnership and for other consequen- 
-tial reliefs, The suit was valued at 
Rs. 100/-. An objection to the valua- 
tion having been raised, it was held 
that the valuation should be Rupees 
. 56,919/2/3 ps. in addition to another sum 
of Rs. 2318/6/0. The court then directed 
that the plaintiff should pay court fee 
on the aforesaid amounts before the 
plaint was returned for presentation to 
the proper court. The plaintiff having 
failed to pay the court fee, the court 
rejected the plaint. In such circum- 
stances, their Lordships. of the Madras 
High Court held:— 


“When the Court finds that on the 
correct valuation, the plaint is not cog- 
nizable by it the proper thing to be 
done is to return the plaint so that it 
may be presented to the Court having 
jurisdiction. It will be for the Court 
having jurisdiction to entertain the 
plaint, to consider whether proper court 
fee has been paid and if not paid, to 
proceed in accordance with the power 
conferred upon it by law for that pur- 
pose, If a Court finds that it has no 
jurisdiction, then to say that- it has 
jurisdiction to ask the plaintiff to amend 
his valuation with a view to direct him 
to pay additional cour; fee and then 
return the plaint, would seem to sug- 
gest that a Court not having jurisdiction 
has got jurisdiction to do something 
which is prima facie the duty and fun- 
ction of the proper Court, 


It is difficult to understand how this 
decision of the Madras High Court was 
an appropriate one for reference in the 
present case. The trial court had called 
upon the plaintiff to pay court fee on 
the valuation determined when it itself 
had not the jurisdiction to entertain the 
suit on the correct valuation. Against 
that background the aforesaid observa- 
tion was made by.their Lordships, In 
that case on the correct valuation the 
Court had no jurisdiction to entertain 
‘the suit. -It was,. ‘therefore, improper 
for ‘the trial court to call upon the 
plaintiff to pay the additional court fee 
before the plaint was returned for pre~ 
sentation in the proper court. 


In the case reported in AIR 1978 Cal 
133 (supra), the Wakf Commissioner had 


Simadri Panda v, 


-it cannot make any order for 
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appointed defendants 1 to 6 therein as 
Co-Mutwalis along with the plaintiff in, 
respect of the wakf property, The plain- 
tiff prayed for a declaration that. the 
order of the Commissioner was bad and 
invalid and the defendants had no right, 
title or interest in the wakf property 
and for mandatory injunction. It was 
contended on behalf of the defendants 
that the Court had no territorial juris- 
diction. The question was decided pre- 
liminarily and the trial court held 
against the plaintiff and directed ‘return 
of the plaint. In appeal it was contend- 
ed that if it was held that the court had 
no jurisdiction, the property being 
situate’ beyond the court’s territorial 
jurisdiction, the plaintiff might be given 
an opportunity to amend the plaint by 
confining the relief to a challenge of 
the order only and deleting the rest. In 
such circumstances, the court held:— 


“V.ee.0. Where the court inherently 
lacks jurisdiction to entertain the suit 
amend- 
ment to bring the suit within its juris- 


diction...... 


This case is distinghishable on facts and 
is not an authority for the present case. 


4. I regret to observe that the learn- 

ed Subordinate Judge was not properly 
advised at the Bar. There is a direct 
authority of our High Court in the case 
of Kurupa Naik v. Bhagaban Naik ((1968) 
34 Cut.LT 1195): (ATR 1968 Ori 181). The 
principle as summarised in the placitum 
is “Amendment adopting valuation of 
relief for injunction the same as value 
for jurisdiction according to Section 8&8 
of the Suits Valuation Act, can be allowed 
-even if such amendment oust the ju- 
risdiction Court which must return the 
plaint to be filed ' in court having juris- 
diction.” 
Reference may also be made to the case 
Patel Construction & Co. at Bombay v. 
Shah Raichand Maulak (AIR 1973 Guj 
283). In the well reasoned judgment Jus- 
tice Mehta after analysis of the various 
relevant provisions of the Code of Civil} 
Procedure said: 


“where the effect of the amendment 
would be to oust the jurisdiction of the 
Court, which it originally had, the pro- 
per course is to allow the amendment 
and then return the amended plaint for 
presentation to the proper Court. To 
reject the application for amendment on 
the ground that the -amendment would 
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take the suit out of the pecuniary furis- 
diction of the Court is not in conson- 
ance with the spirit of Order 6, R, 17 
nor is it open to the ccurt to return the 
plaint along with -the application for 
amendment to be filed in the proper 
court, 7? 
His Lordship after discussing the various 
alternatives open when an amendment is 
sought in such a manmer that alicwing 
the same would oust the jurisdiction of 
the Court in which the suit was inicially 
filed made observations quoted above. 
The same view is also taken in the case 
of T, K. Sreedharan v. P. S, Job (AIR 
1969 Ker 75) and in the zase of M. Allaud- 
din v. P. 8. Lakshminarayanan (AIR 
1970 Mad 247):— 

I am sure if the aforesaid decision 
had been cited before him, the learned 
Subordinate Judge would not have held. 


“The learned Munsif had no jurisdic- 
tion to allow the amendment. The 
amendment thus allowed is neither pro- 
per nor correct because the learned 
Munsif had no pecuriary jurisd-ction 
to entertain the suit of that valuacion.” 

5. I would, therefore, set aside the 
Judgment passed by the learned Sub- 
ordinate Judge and restore that of the 
learned Munsif, The plaint be returned 
for presentation in the proper court, As 
opposite parties did net enter appea- 
rance, there would be no order as to 
gosts, 

' Petition allewed. 
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N. K. DAS AND R, C, PATNAIK, JJ. 
"Smt, Hiramani .Kundu and .ozhers, 
Petitioners v, Additional District Magis- 
trate (Land Reforms), Balasore snd 
others, Opposite Parties, 

- Original Jurisdiction Case No, 749 of 
197, D/~ 17-11-1981. 

Orissa Land Reforms Act (16 of 1960), 
Ss. 36-A and 67 — Suit for declaration of 
title and eviction of defendant — Civil 
Court holding defendart a trespass2r — 
subsequent applicatio. by defendant 
under S, 36-A of O, L, R. Act in re- 
venue court for claimiag tenancy cights 
in respect of suit property — Not main- 
tainable — (Civil P.C. (5 of 1908) 5, 9). 

Where in a civil. sui; for declaration 
of title and for eviction of defendant on 
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Hiramani v. Addl. Dist, Magistrate (L. R.), Balasore 
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the ground that the defendant had tres- 
passed upcn the suit land, the defen- 
dant was held a trespasser by the Civil 
Court having jurisdiction to entertain 
the suit a subsequent application by 
defendant under S. 36-A of O, L, R. Act 
claiming tenancy rights in respect of 
suit property was not maintainable, be- 
cause the right to make an application 
under S. 36-A of the O. L. R. Act has 
been given by the statute to a tenant, 
and not to a trespasser, (1975) 41 Cut LT 
1320, Foll. AIR 1976 Ori 103, Disting. 
(Paras 3, 5) 
-In the instant case, when the suit for 
declaration of title and for eviction of 
defendant was filed in the Civil Court, 
the Civil Court had jurisdiction to try the 
ease, After being defeated in the litigation 
in the Civil Court, the defendant came 
up with an application under S. 36-A of 
the O. L. R. Act, while the decree of 
the civil court was pending for execu- 
tion, Since there had already been a 
decision of the civil court that the defen- 
dant was a trespasser, the defendant 
therefore, could not thereafter be allow- 
ed to turn round and say that he was a 
tenant and thereby to nullify the decree 
of the civil’ court, AIR 1968 SC 466, Foll. 
(Para 4) 
Cases Referred : Chronological Paras 
AIR 1976 Ori 103:ILR (1975) Cut a 


(1975) 41 Cut LT 1320: (1975) 2 Cut wa 
1050 
AIR 1968 SC 466:1968 All 
(1968) 2 SCJ 225 
B. Pal, N. Prusty and A, Mohanty, for 
Petitioners; R. Mohanty, for Opposite 
Parties, 


DAS, J.:— Petitioners are successors- 
in-interest of Bhagabat Kundu. Bhaga- 
bat Kundu had filed a civil suit (O.W. 
No. 217 of 1966) ‘in the court of the 
Munsif, Balasore against opposite party 
No, 4 for declaration of title and for 
eviction of opposite party No. 4 on the 
ground that opposite party No, 4 had 
trespassed upon the suit land. The de- 
fence of opposite party No. 4 was that 
the vendor of Bhagabat Kundu had con- 
tracted to sell the suit land to him and 
had delivered possession thereof. He 
claimed that he was entitled to protec- 
tion under S, 53-A of the Transfer of 
Property Act. The learned Munsif 
held that Bhagabat had title to the 
suit property and opposite party No, 4 
was a trespasser and hence decreed the 
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suit. Opposite Party No. £ preferred an 
appeal against the decree of the learned 
Munsif, but the same was dismissed. He 
thereafter preferred Second Appeal 
No. 272 of.1979 which was decided ‘on 
12-2-1974 and the decree of the trial 
court was upheld: After disposal . of 
| the Second Appeal, the petitioners who 
are the legal representatives of Bhaga- 
bat Kundu levied execution of.the de- 
cree for delivery of possession, but op- 
posite party No, 4 fled 0, L. R Case 
No: 51 of 1974 under, S, 36-A of the 
Orissa Land Reforms Act claiming 
‘tenancy right in respect of the suit pro- 
.perty. The Tahasildar held that posses- 
-:sion` had been taken in the execution 
ease levied by the petitioners after the 
' idisposal of Second Appeal and that op- 
‘posite party No. 4 was not a tenant, As 
‘against the said order of the Tahsildar, 
‘opposite party No. 4 preferred O.L.R. 
‘:Appeal No. 86 of 1975. The appellate 
‘authority set aside the decision of the 
‘iTahsildar holding that the revenue court 
‘fs: the proper court to hold whether 
there was relationship of landlord and 
tenant and remanded the case to the 
Tahsildar, As against the said order, 
the petitioners preferred O. L, R, Revi- 
sion Case No. 20 of 1976 before the Ad- 
ditional District Magistrate who was the 
authority under the Land Reforms Act. 
The revisional authority confirmed the 
‘findings ‘of the appellate authority and 
‘dismissed the révision. It further held 
‘that the revenue officer can’suo motu 
‘make a case to confer the tenancy right 
‘under Ss, 3, 61 and 67 read with Sec- 
tion 36-A of the O.L.R, Act and the 
Civil Court has no jurisdiction to give a 
finding about the relationship: of land- 
lord and tenant. Ultimately, the revi- 
sional authority - held that opposite 
party- No. 4 is the tenant and directed 
to fix-the fair rent, This writ petition .is 
directed against ‘the decision. of the re- 
” visional authority, 


In the return, it is asserted that the 


E proper authority under the O. L, R. 


Act. is the revenue court and the Civil 
. Court -has no jurisdiction to record the 
finding as to-. relationship of landlord 


and tenant - and, as such, the ‘decision of. 


the. civil court culminating. in- -the 
Second Appeal-is not’ _ binding . ea 
: opposite party No. -4: 

“2; “Admittedly, application ‘und : Bee- 





"Pion 36A of the OLR. Act was “fled” 


~~ Hitamaði v, Addl; Dist’ Magistrate (L. R:), Balasore 


. within 
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after disposal of the Second Appeal and 
during the pendency of the execution 
case, In the Second Appeal, it was held 
that opposite party No. 4 failed: to estab- ` 
lish his claim as Bhagchasi and he was 
not in possession of the property, but 
was a trespasser. The claim for speci-- 
fic performance of contract made by 
opposite party No. 4 in the civil suit 
was barred by limitation, Opposite party 
No. 4 had taken a stand in the civil- 
suit that he came into possession of the 
disputed property by virtue of an agree~ ` 
ment for sale by the vendor of the pre- 
decessor of the petitioners and he was 
in possession, As such, he also claimed 
protection under Sec. 53-A of the T. P. 
Act, The stand taken by opposite party 
No, 4 was negatived by the civil court. 
He never took the stand in the civil suit 
that he was a tenant under the O.L. R. 
Act even though the Second Appeal was 
finally disposed of in 1974. Being de- 
feated in the litigation in the civil court, 
while the petitioners levied execution 
for taking possession of the suit pro- 
perty and to evict opposite party No, 4 
as he was held to be a trespasser, oppo- 
site party No. 4 came with a petition 
under S. 36-A of the O.L.R, Act claim- 
ing tenancy over the suit property. : 
3. The question for consideration. is: 
when there has already been a finding 
that opposite party No. 4 is not a tenant 
within a definition of the Act, whether 
any right subsists to opposite ‘party 
No, 4 to make än application under Sec- 
tion 36-A of the O.L.R, Act for hold-. 
ing that he is a tenant, but not a tres- 
passer. Such a question was raised in 
this Court in Dandapani Sahu v. Kon- 
chada Panduranga Subudhi, (1975) 41 
Cut LT 1320. In that case, there had al- 
ready been a decree that defendant 
No. 1 in that case was not a tenant 
the definition. of the Act and 
when that defendant No. 1 filed a peti- 
tion claiming tenancy right under Sec- 
tion 36-A of the O.L. R. Act, 


held that the decrees ‘already passed 


- cannot be superseded or vacated on` ac- 





count of introduction of .S. 36-A of thej - 
Act to the extent that’ a binding. decreé| - 
declaring defendant No. 1 to be tres- 
passer would stand ignored. In view of 


. the adjudication that he is'a trespasser,|' 


the application ` under - S, 36-A’ of the 
Act was not maintainable, 
of’. the - "civil ` court | : should“ not stand}: 
vacated.” or” ‘wiped: out: aiid’ the ‘disputél = 


it was] . 


The decree} - 
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should not be left to be adjudicated, by. 
the revenue - officer. 

. The. learned counsel för ; opposite 
party No. 4,relied on a decision of this 
Court in Sankar Kumar Bhattar v. Tab- 
sildar-cum-Revenue Officer, Basta, . ILR 
(1975) Cut 1526 : (AIR 1976 Orissa 103). 
That was a case where the civil suit was 
pending in the trial court when the 
amendment came into force and the 
defendant in that case took the stand 
under the O. L. R. Act. The suit was 
only for interim injunction and after 
the amendment of the O.L.R. Act, the 
defendant took the stand that he was 
protected under the provisions of the 
said Act and he filed a petition under 
S 36-A of the O.L.R, Act, The position 
was that while the civil suit for an in- 
junction was pending in the civil court 
for trial, the defendant filed a petition 
under S. 36-A of the O.L.R. Act and 
this Court held that the revenue auth- 
ority was the proper authority in such 
circumstances to. decide the dispute, It 
was further held in that case that the 
meaning of the expression ‘to entertain 
any suit? in S. 67 of the O. L. R. Act 
would be io receive and to deal with it 
or to admit it to consideration, and the 
process of entertaining would conlinue 
until the suit is finally determined. The 
net result would be that the civil zourt 
would lose the further jurisdictior . to 
decide the question of existence of rela- 
tionship of landlord and tenant between 
the petitioners and opposite parties 
after coming into force of the Presi- 
dent’s Act 17 of 1973. The case of San- 
kar. Kumar Bhattar was taken into con- 
sideration 
‘case. It was held that there had already 
been a finding _ that the defendant in 
that case was not a tenant withir: the 
meaning of the definition of the Acz. and 
the right to make an application under 
S., 36-A of the Act has been given by 
the statute to a tenant, and not to a 
trespasser, The facts. and circumstances 
fof the present case are almost equal -to 
the case of Dandapani Sahu. The dif- 
ference between Dandapani Sahu case 
and. the case of Sankar, Bhattar is that 
in. the latter case there had not been 
‘any. conclusive decision as to_ whether 
‘the. defendant was a trespasser or: not 


: but in -Dandapani Sahu -case there had _ 
. already been a decision that the. cefen- 


.\dant was a. trespasser, ,, Therefore, the 
. Iprinciples , laid. down in”, Sankar. -Bhattar 


. > Hiramani v.- Addl- Dist. Magistrate: (L..R.), Balasore . 


by this Court in Dandapani ` 


.quashed and Annexure’ 1, . 
of. the- Additional: ‘Tahsildar,- ‘is. ‘sustained: - : 
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case are not applicable to the facts and 


. circumstances of the present case. 
4, It has also been held by -the 


Supreme Court in Smt, Sonawati v. Sri 
Ram, AIR 1968 SC 466, that a party who 
is defeated on merits of dispute may 
not ‘by securing order from another 
court, during the pendency of suit be 
permitted to displace jurisdiction of 
civil court to try the suit which was 
within the competence when the suit 
was filed. Admittedly, in the instant 
case when the suit was filed in the civil 
court, the civil court had jurisdiction to 
try the case, It is also apparent- from 
the records that after being defeated in 
the litigation in the civil court, opposite 
party No. 4 came up with a petition un- 
der S. 36-A of the O.L.R, Act while 


the decree of the civil court was pend-|- 


ing for execution. There had already 
been a decision of the proper. court that 
opposite party No, 4 was a trespasser. 
Opposite party No, 4 cannot be -allowed 
to turn round and say that he is a ten- 
ant and thereby to nullify the decree of 
the civil court, 


5. The learned counsel for opposite 
party. No. 4 relying on Ss. 3 and 67 of 
the O. L.R, Act contends that it is the 
revenue court which is the proper auth- 
ority to decide the dispute- between the 
parties and the civil court-has no juris- 
diction, We have already held 
when there has already been an adjudi- 
cation by the civil court, the application. 
under S. 36-A of opposite party No. 4 
in the revenue court is not, maintain- 
able. The questions raised by the learn- 
ed counsel for opposite party No. 4 um- 
der Ss, 3 and 67 of the O. L. R, Act 
were also taken into consideration by 
this Court in Dandapani Sahu casé. 
After considering , the legal . positions 
raised under the aforesaid two Sections, 
this Court has come to the ultimate 
conclusion that an application under 
these circumstances under Sec. 36-A of 
the O.L. E. Act is’ not maintainable. 
Accordingly, we hold that the decision 
of the Additional Tahsildar vide Anne- 
xure-1 is the correct decision and. the 


-decisions of the appellate. and revisional 


authorities as in peace 3 and 4 are 
T . r 


-*In-the ers the writ -petition- is. 


See Annexures 3 and 4 are hereby 


that] 


-the- decision .. 
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In the circumstances of the case, 

will be no order as to costs. 
R. C. PATNAIK, J.:— I agree, 
Petition allowed.. 


- there 


Ky AIR 1982 ORISSA 30 
R. N. MISRA, C. J.- 
AND B. K. BEHERA, J, 

Surendranath Das Adhikari - (dead) 
‘and after him Harendra Kumar Das and 
others, Appellants v. Sudhir- Kumar 
Behera and cthers, Respondents, 

' First Appeal No. 246 of 1970, 'D/- 
: 2-11- 1981.* 
" Hindu Law — Joint family property 
'— Alienation — Sale for legal nooy 
‘ex for benefit to the estate. 


Where the entire homestead land was 
‘sold for the purchase of another piece 


of land for construction of a residential | 


‘house, the sale could not be said to be 
‘an act of prudent management for the 
benefit to the estate of family or for 
‘any legal necessity, when there was no 
evidence that the house standing on the 
homestead land of the family was ina 
dilapidated condition and the land was 
sold for a higher price for the purpose 
of purchasing’ another piece of home- 
stead land: at a lower price, AIR 1971 
SC 1028; AIR 1974 Orissa 218 and AIR 
1981 Orissa 23, Referred, (Para’ 11) 
Cases Referred : Chronological _ Paras 
AIR 1981 Orissa 23 : 50 Cut LT 507 5 
AIR 1974 Orissa 218 : (1974) 1 Cut yn 
350 
‘AIR 1971 SC 1028 : (1971). 2 SCJ. 550 3 
:R. Mohanty and N. Patra, for Appel- 
fants; N. Mukherjee, D. Mukherjee, 
Jayadev ae a Miss nams Se for 
Respondents... 


BEHERA, Ih :— The badai No, 2 
and upon his death, his legal represen- 
tatives and defendant No. 21 are in ap- 
peal against thè judgment and decree 
passed by the ‘learned Subordinate 
Judge, Balasore, holding that the sales 
effected by the defendant No. 22 _ (re- 
spondent No, 23) in their‘ favour. ‘were 
not binding on the plaintiffs Nos. 1 and 
2, the sons of the defendant. No. 22, who 
are the respondents Nos. 1 and 2 in 
this appeal, 


*From decision of K. C. Kar, Sub. J. 


Balasore, D/- 3-9-1970. . 
LY/LY/G50/81/AAS 
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the plaintiffs had any right, 


A. L R. 


2. The respondents Nos, 1 and 2 and 
the wife of the respondent No, 23 Trai- 
lokyanath Behera (deféndant No. 22) 
had instituted the suit for a declaration 
that the transfers made by the respon- 
dent No. 23 in respect of the ancestral 
properties described in schedule ‘Ka’ of 
the plaint including the sales on 25-11- 
1957 in favour of the appellant No, 1 
(defendant No, 2) under Ext. A for Ru- 
pees 100/- and in favour of the appel- 
lant No. 2 (defendant No, 21) on 16-10- 
1963 under Ext. D for Rs. 2,500/-, were 
not binding on them on the ground that 
the respondent No, 23, who had taken 
to squandering of money in horse race 
in Calcutta and in gambling, had exe- 
cuted the sale deeds which were not 
for any legal necessity nor for the bene- 
fit of the estate. The defendants nos. 9 
to 12 and 14 to 18 were minors and 
were represented by pleader guardian. 
The original defendant No. 16 died dur- 
ing the pendency of the suit and was 
substituted by ‘her legal representatives 
(defendants Nos. 16, 16 (ka) and 16 (kha)) 
The ‘minor defendants through their 
pleader guardian, the defendants Nos: 
16, 16(ka) and 16(kha) and the present 
appellants contested the .suit, The other 
defendants including the defendant No. 
22 (respondent No. 23) had been set ex 
parte. The appellants had resisted the 
suit by asserting that the income was 
inadequate for’ maintenance and meeting 
pressing expenses of the family and the 
respondent No. 23 had, therefore, sold 
the properties to meet the marriage ex- 
penses of his daughters, for repair of 
the house and for other household ex- 
penses. The sales, according to them, 
were all for legal necessity and for the 
benefit .of the estate and they had pur- 
chased the lands after due enquiry 
about the existence of legal necessity. 
They had asserted that the respondent 
No. 23 had not taken’ to gambling nor 
had he' been spending money in horse 
race or for other illegal purposes, 

3. The learned Subordinate Judge 
framed six issues. No specific issue as 
to existence of legal necessity was 
framed, but both the contesting parties 
led evidence, oral and documentary, in 
their regard and were well aware of 
the relevancy of the question. The 
learned ‘Subordinate Judge, after an 
elaborate’ consideration of the evidence 
with regard to issue No, 5 as to whether 
title and 


x 
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interest in the suit lands and as to whe- 
ther they could challerge the validity 
of the alienations made by the respon- 
dent No, 23, came to find that the pro- 
perties sold by the respondent No. 23 
were the ancestral - properties of the 
family and the evidence did not warrant 
a conclusion that the respondent No, 23 
was a gambler or that he, had been. 
spending money in horse, race. It was, 
howéver, found that besides lands, the 
respondents 1 and 2 and their fazher 
had income from trees and betel leaf 
garden and it was not possible to cate- 
gorically say that they were always in 
want or were under financial stress. The 
learned Subordinate Judge, therefore, 
concluded that the sales in favour of the 
appellants had not been for legal neces- 
sity nor for the beneñt of the esiate. 
Accordingly, the suit was decreed. 


4. Mr, Patra has submitted that the 
- oral and documentary evidence would 
lead one to a reasonable conclusion that 
the sales as per Exts. A and D were for 
legal necessity as also for the benefit of 
the estate and were, therefore, binding 
on the plaintiffs, Mr. Mukherjee on the 
other hand submitted that on the evi- 
dence on record, the findings of the 
learned Subordinate Jucge could noz be 
assailed, 


5. As to the proof cf legal necessity 
and the nature of evid=nce to be ad- 
duced in proof thereof, we would quote 
some observations made by the Supreme 
Court in the -case of Smt. Rani v, Smt. 
Santa Bala Debnath reported in AIR 
1971 SC 1028. Their Lordships observed 
(at p. 1031):— 


“Legal necessity to support the sale 
must, however, be established by the 
alienees, Sarala owned the land~in dis- 
pute as a limited owner. She was com- 
petent to dispose of the whole estate in 
‘the property for legal nacessity or bene- 
fit to the estate. In acjudging whether 
the sale conveys the whole estate, the 
actual pressure on the estate, the Jan- 
‘ger to be averted, and che benefit to be 
conferred upon the estete in the parti- 
cular insistence must be considered. 
Legal necessity does not mean actual 
compulsion: it means pressure upon the 
‘estate which in law may be. regarded as 
serious and sufficient. The onus of prov- 
. ing legal necessity msy be discharged 
by the alienee by proof of actual neces- 
sity or by proof. that he- made proper and 
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bona fide ‘enquiries about the existence 
of the necessity and that he did all that 
was reasonable to satisfy himself. as to 


‘the existence of the necessity. 


Recitals in a deed of legal necessity 
do not by themselves prove legal neces- 
sity. The recitals are, however, admis- 
sible in evidence, their value varying 
according to the circumstances in which 
the transaction was entered into, The 
recitals may be used to corroborate 
other evidence of the existence of legal 
necessity: The weight to be attached to 
the recitals varies according to the cir- 
cumstances, Where the evidence which 
could be brought before the Court and 
is within the special knowledge of the 
person who seeks to set aside the sale 
is withheld, such evidence being nor- 
mally not available to the alienee, the 
recitals go to his aid with greater force 
and the Court may be justified in ap- 
propriate cases in raising an inference 
against the party seeking to set aside 
the sale on the ground of absence of 
legal necessity wholly or partially, 
when he withholds evidence in his pos- 
session.” 
Referring to and relying on the afore- 
said principles laid down by the Sup- 
reme: Court, this Court in the case’ of 
Dhana Das v. Pandav Das reported in 
AIR 1974 Orissa 218 held (at p. 219) : 

“Even where the manager of a joint 
Hindu family alienates joint family pro- 
perty, the alienee is bound to inquire 
into the necessity for the alienation, and 
the burden lies on the alienee to prove 
either that there was legal necessity in 
fact, or that he made proper and bona 
fide enquiries as to the existence. of 
such necessity and did all that was rea- 
sonable to satisfy himself as to the ex- 
istence of such necessity.” 


The same principles have been enunci- 
ated in the case of Karunakar Panda v. 
Durgabati Bewa reported in AIR 1981 
Orissa 23, 


6. Judged in the light of the afore- 
said principles, we find, for the reasons 
to follow, that the evidence relied on by 
the appellants as to the existence of 
legal necessity justifying the two sales 
in. question was far short of the mark. 

7. As has rightly been held by the 
learned Subordinate Judge, on the basis 
of the evidence adduced from both the 
sides, there was paucity of evidence to 
support. the- stand that for meeting 
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household necessities -of. the family an- 
cestr I. properties had to be sold.....The 
evidence .of the respondent No. 2 as 
PW 1 in this regard and in particular 
with regard to the income of the family 
from mango, coconut and bamboo 
clumps, besides the betel leaf garden 
gets some support from the evidence of 
DW: 1, who has stated in his cross-exam- 
ination. that the respondent No. 23 
owned and possessed a betel leaf garden 
15: to 16 years back: and its extent was 
7 to 8 decimals.. It would also appear 
from his evidence that the respondent 
No, 23° had.7.to 8 cocoanut trees and 
had also mango and cashew-nut trees, 
although -according to him, at the time 
of cyclone, most. of. the trees were de- 
stroyed, The respondent No, 23, accord- 


ing to. DW 1, used to get 2 to 2} maunds - 


‘of cashew-nut every year.’ Besides, he 
had 3 to 4 bamboo clumps. 
a-refererice had been made to. the trans- 
fer. of trees. DW 4, the son of the ori- 
ginal’..appellant No, 1, had -testified 
about the destruction of.the trees -on 
the land of the respondent No. 23 -by 
cyclone, but on his own admission, he had 
no personal. knowledge - about the same. 
There . was no specific evidence from the 
side of the - contesting defendants as to 
the actual yield’from the land in ques- 
tion and . their evidence with regard to 
the necessities of the family of the re- 
spondent No, 23 was vague and unsatis- 
factory. It cannot, . therefore, be said 
that: the trial court went wrong in com- 
ing to the conclusion that there was no 
legal niecessity for the = alienations. 


._8. Coming to the sales under ee A 
and D in favour of the original appel- 
lant No. 1 and ‘the ‘appellant. No.” 2 re- 
spectively, ‘the learned 
Judge had. given due consideration to 
the :: evidence. -from ‘both the sides -in 
reaching’ - the - conclusion’ that the sales 
were not for: legal necessity. or for the 
benefit . to the estate of the family. 


-79:7 As’ regards ‘the.:sale in favour of 
original ‘appellant ‘No, 1 as ‘per Ext, A 
for Rs.” 100/- 
placed: ‘on’. the’ evidence of DW 4; 
‘son .of ‘the appellant.ito the effect that 
- ‘at the ‘instance’ of his ‘father, he -got the 
sale deed’ executed- and: registered. - - The 
original’ ‘appellant: No::1-had ‘in ‘his: writ- 
‘ten statement stated that the respondent 
No. '23-had- necessity -to “sell: the ‘land. for 
- household-*éxpenses~ and. for. mainten- 
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- his father 
In- Ext. D,- 


Subordinate 


on: 25-11-1957; ‘reliance was. 
the. 


‘in’ his written statement. that. the 


ance. of the, family. .A- recital shad Bean i 


made. in Ext. A that the sale was for 
household expenses,’ 
had been led as to the nature of the 
household expenses, At the time of. the 


execution of Ext. A, DW 4. was reading 
in class IX and was about 18 years:.of - 


age. It -was, therefore,. highly unlikely, 
as found by ‘the trial court in para- 
graph 26 of the judgment, that this wit- 
ness: would have been ' entrusted -with' 
the execution. of- the sale deed by the 
respondent No. 23... The. repayment ‘of 
the loan of Rs,- 50/~ to -Khetramohan 
Sahu by DW 4 out of the consideration 
money. after which ‘the handnote was 
destroyed, as deposed to by DW 4, was 
not mentioned in the sale: ‘deed and.. has 
not. been supported by -any_ other wit- 
ness. DW 4 has; no doubt, deposed that 
was 


not in a position to move about, | 


old and: ailing at. the- 
time of the trial of the ‘suit and was” ` 
‘but ` ne 


“.No clear evidence’ ; 


there was nothing to show ‘that’ he was ` 


not in’ a- position to depose or ‘that’ he, 
could not have been: examined on com- 
mission.’ This was not’ done, DW? 4+ has 


admitted in his. eross-examination’ “that: ; 
he had ‘not been keeping any: informa-: secre 


tion regarding the family: of the’ ‘respon-. 
dent- No, 23, Thus, - apart: from the `n- 
trinsic weaknesses in the evidence: of 
DW 4, . there was. no independent evi-- 
dence to Support . ‘ie case of :the original 
appellant. No. that -the sale in ‘his 
favour was. for. lea necessity.. There 
was also no clear evidence that the: ori- 
ginal appellant. No. 1-or his family mem= 
bers had made-‘due' and proper. enqui~. 
ries as tothe existence of legal neces- 
sity for the sale of the Jand. ‘as ~ per 
Ext. A: The learned .Subordinate Judge 
has „rightly. concluded, that legal. neces- 
sity for -this sale 
lished. . 


10. - As for the; : adle i in Tvou a the 
land (of the family.” of the.-respondent 
No, 23 vide Ext:-D “for Rs. -2,500/- on 
16-10-1963, the evidence with. regard- to 


the legal -necessity :justifying-the sale or 
. to-show: that the:sale:was for the . bene- 


fit- to the estate was unsatisfactory. I€ 
had been pleaded bythe appellant‘ No-2 
‘Te- 
spondent No, 23 was--in :urgent- need. of 


money. for: the: marriage’ expénses: of “his: 
. daughter, Packets expenses’ 
-getting i 


‘and for 
i piecé~: of - land-:.from | ay 
Brotherin Taw for: thë purpose“ of- Move- 


has not been eab: 


.appellant No, 2 of.the entire homestead i 


my 
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ing away tothe- latter’s village. In Ext. 
D,it had been stated: that the sale was 
for repayment of some debts and for 
purchasing a piece’ of “and at another 
place for the purpose of residence. 
There was no averment therein with re- 
gard to the expenses for the marriage 
of his daughter. It is admitted on all 
hands that under Ext. D, the entire 
homestead land of the family was dis- 
posed of. The evidence of the appellant 
No. 2 as DW 2 was tha: the respondent 
No, 23 had necessity to sell the land ‘as 
he was to purchase a homestead land at 
Handipada from his brother-in-law at a 
low price and besides, he was in need 
ofmoney for household expenses and he 
(DW 2) made enquiries as to the exis- 
tence of the necessity. There was no evi- 
dence to show that the ancestral house 
of the respondent No, 23 and his sons 
was in a dilapidated ccndition or that 
there was pressing necessity to dispose 
of.that piece of homestead land with 
the house thereon. There was evidence 
to show that the family of the respon- 
dent No, 23 after the sale of this land 
had been residing in a house standing 
on the land of the uncle of the respon- 
dents Nos, 1 and 2, but as the evidence 
would show, after the purchase of the 
entire homestead lanc, the appellant 
No. 2 had driven away the respondents 
Nos, 1 and 2 and their father and, there- 
fore, they had shiftel to Handipada 
where they had been saying. No satis- 
factory evidence had been led to show 
that out of the consideration money, the 
respondent No. 23 - had purchased any 
house site. No sale deed showing any 
such purchase has been brought into 
evidence, In the absence of other’ evi- 
dence, the mere fact that the respon- 
dent No. 23 had been staying elsewhere 
would not lead one to the | conclusion 
that the site on which they had | been 
staying had been purchased by them or 
transferred in their favour on the ‘basis 
of consideration being raid out. of the 
sale, price, DW 2 (appellant No, 2) has 


stated, in his cross-examination that 
‘after finishing the marriage .of his 
daughter, the respondent No. 23 sold 


the land and left the house. The appel- 
lant No. 2 -has not testified as regards 
the amount, required or spent by the 
respondent No. 23 .for household ex- 
penses. He has not’ depcsed’ with. regard 
to the necessity for repayment. of. loan 
n = °- 1982 Orissa/3:-TM:-. an. o we . 
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about which a statement had been made 
in the sale deed (Ext. D). There was, 
therefore, no satisfactory evidence from 
the side of the appellant No, 2 as re- 
gards the legal necessity for the sale of 
the entire homestead land of the family 
vide Ext.D nor was there any clear and 
convincing evidence to show that this 
appellant had made due and bona fide 
enquiries as to the existence of such 
legal necessity. 


11. The sale of the entire homestead 
land by the respondent No. 23 in favour 
of the appellant No. 2 only for the pur- 
pose of shifting to another place could 
not be said to be for the benefit to the 
estate of the family. If the sale in the 
instant case had been for the purchase 
of another piece. of land for construction 
of a residential house on the ground that 
the house standing on the homestead 


. land was a dilapidated one and could be 


of no use to the family unless renovat- 
ed involving needless outlay of money 
or that for some cogent and relevant 
reason the family residential house was 
not suitable for occupation and a shift 
to a new locality was expedient, it could 
not be said that it was for the benefit 
to the family. As already indicated, 
there was no evidence that the- house 
standing on the homestead land of the 
family was in a dilapidated condition. 
There was no satisfactory evidence to 
indicate that the homestead land sold 
as per Ext. D had been sold for a 
higher price for the purpose of purchas- 
ing another piece of homestead land at 
a lower price. The sale of the entire 
homestead land of the family in favour 
of the appellant No. 2, in the circum- 
stances of the case, could not be said 
to be an-act of prudent management by 
the respondent No. 23 and it could not 
thus be said to be for the benefit to the 
estate of the family. j l 


_ 12. For the aforesaid reasons, the 
findings recorded by the learned Sub- 
ordinate Judge that the sales in favour 
of the appellants as per Exts. A and D 
were not for legal.necessity and the 
sale in favour of the appellant, No, 2 
was not for the benefit to the estate of 
the family. are. well-founded on facts 
and sustainable in law. 


3 13, - In course of -the. hearing, -we.sug- 
gested to counsel -for .the«plaintiffs- 
respondents. . that in -regard tothe: sale 
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of homestead under Ext: D, where the 
alienation is found not to have been ‘a 
prudent act of the’ father, ‘the’ alienée 
should be compensated in the matter of 
refund of at least a part of the consid- 
eration, On the basis of agreement of 
. parties, we direct that as a condition to 
Ext. D being set aside, the plaintiffs 
would pay to the alenee thereunder 
half the consideration money, i.e., a sum 
of Rs. 1,250/- and failing payment, the 
alienee - would be entitled to recover 
that amount through. execution by vir- 
tue of the decree in this appeal, 

14. Subject to this- modification only, 
the judgment and decree of the trial 
court are affirmed and the appeal is dis- 
missed with costs, 

R. N. MISRA, C: J.:— I agree, 

Appeal fied 
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State Bank of India, Petitioner v. Mis. 


Ashok Stores and: others, Opposite | Par ; 


ties. ^ > 
Civil Revn.` 

26-10-1981.” KERET 
Civil P, C. (5 of 1908), 0. 41, R. 27 

0. (b) — Additional evidence — Provi- 


` 662 of 1979, D/- 


sions of sub- clause (b) — Could be re-- 


sorted to even if requirements of cl. as 
or (aa) are not satisfied. 

- The provisions of-cl, (b) can be re- 
sorted to notwithstanding: the- fact that: 
the facts of the particular case do not 
satisfy . the requirements of cl. (a) or 
(aa) of R: 27 (1) of O. 41, If the require- 
ments of either cl. (a)..or cl,--(aa) - are 
satisfied, there would be no need to re- 
sort to the provisions’. contained in 
cl. (b)...In the instant. case, as the hear- 
ing of appeal had-not.commenced be- 
fore- the appellate court nor did the ap- 
pellate court examine the, evidence to 
adjudge _ the requirements of the provi- 
sions of cl, (b), it -was inappropriate to 
-deal with the application , for additional 


evidence. (Paras 4, 6) 
Cases Referred : Chronological” Paras 
AIR 1972 All 515 . 5 
(2971) 53 Cut WR 357 ' 73, 5 


AIR 1963 SC 1526 : 
(1964) 1 SCA 35 


*From decision of S. K, Patel, ou Jn 
‘Bhubaneswar, D/- 24-10-1979, 
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1963 AN LJ 908 : 





State Bank of India v, M/s. Ashok Stores 


4 
A.L R. 


27 Cut LT 141 3 
ILR (1961) Cut 
3 


AIR 1962 Orissa 9: 
AIR 1961 Orissa 169 : 


226 
AIR 1951 SC 193: 1951 All LJ 78: 1951 
_ SCI 274 3 
AIR 1931 PC 143: 1981 All LJ 513 : 61 

Mad LJ 489 3 
ILR (1907) 31 Bom 381: 34 Ind App 

115 (PC) 3 


S. N. Sinha, for Petitioner: A, Mu- 
kherjee, A. K. Misra and S. c. Das, for 
Opposite Parties, 

ORDER :— An order of the. Sub- 
ordinate Judge, Bhubaneswar, rejecting 
the prayer of the petitioner for adduc- 
ing additional ' evidence has given rise 
to this revision. 

2. The opposite parties having ob- 
tained a cash credit accommodation to 
the extent of Rs. 5,000/- secured a loan 
from the petitioner-Bank, When they 
failed to clear up the dues, the peti- 
tioner filed the suit: for realisation -of 
the amount outstanding against the op- 
posite ‘parties. The trial court decreed 
the suit in part holding the balance to 
have been barred ‘by limitation. Thè 
petitioner filed an appeal and ‘therein ` 
filed an application: under O. 41, R, 27 
of the Civil P, C. for acceptance of cer- 
tain. documents, namely, statement of 
accounts with ‘certificate under the 
Bankers’ Books of Evidence Act and 
certain cash credit ` pay-~in-slips of differ- 
ent dates as additional evidence, Peti- 
tioner’s case was that on 18-9-76 while 
the case was taken up for hearing, il 
was not ‘ready and filed an application 
for time. Its prayer for. adjournment 
having been rejected, the case was 
taken up and in such circumstances, it 
could not file the documents though the 
documents were in its possession, The 
petitioner also contended that under 
confusion of law, appropriate steps for 
proving ‘the documents were not taken 
earlier. Its prayer before the trial court 


made . ` belatedly for re-examination of 
its witnesses to prove the documents 
was refused. According to the peti- 


tioner, the documents would prove ac 
knowledgment of liability by the oppo- 
site parties and so, no part of its claim 
would be barred’ by limitation, Against 
the aforesaid background, the petitioner 
filed its application for reception of ad- 
ditional evidence. The appellate cour? 
rejected the petition holding as follows? 

“I find that the present petition does 
not come under any of these three cate- 
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gories, It was not a case. where the 
Jower court refused to admit the evi- 
dence, Since the documents now sought 
to be produced were in possession and 
knowledge of the petitioner it has no 
excuse not to produee ‘it before the 
lower court, For pronouncing the fudg- 
ment in appeal, this appellate court does 
not require the documents. Thus I find 
the plaintiffs petition does not come 
within the ambit of O. 41, R. 27, 
CP Giper N 


No exception can be taken that in the 
facts and circumstances of the case, 
cls. (a) and (aa)-of sub-r,, (1) of E. 27 
of O. 41, C. P.C, were not. attracted, Mr. 
Sinha, learned counsel -for the peti- 
tioner, however, joins .ssue’ on the ob- 
servation of the appellate judge that 


the appellate court did not require the -~ 


documents, He submits that the case 
came within the ambit 3f cl. (b) of sub- 
rule (1) which -could sill apply despite 
non-applicability of cls. (a) and (aal. He 
further submits that fhe stage, when 
the appellate court shculd decide whe- 
ther the document is required by it, is 
reached after the commencement of the 
hearing of the appeal when the court 
apprises itself of the facts and cirzum- 
stances of the ĉase, At that stage only 
the appellate court would be in a posi- 
tion to adjudge the requirement. The 
record of the appeal Joes not disclose 
that the appellate court had by the time 
of disposal of the app ication filed by 
the petitioner for adducing additional 
evidence apprised itself of the facs of 
the case. He submits that the order of 
the appellate court rejecting the peti- 
tion of the petitioner for additional evi- 
dence is unsustainable. 


3. The provisions contained in ©. 41, 
R. 27 of the Civil P. C are clearly not 
intended to allow the litigant who has 
been unsuccessful in the lower court to 
patch up the weak parts of his case and 
_ fill up the omissions in the court of ap- 
peal. Under cl. (1) (b) itis only where 
the appellate court requires it that ad- 
ditional evidence can be admitted. It 
may be required ‘to enable the court to 
pronounce the judgment or for any 
other substantial cause’. but in either 
case it must be the court that requires 
it. The legitimate occasion for the exer- 
cise of his discretion is not wherever 
before the appeal-is heard a party ap- 
plies to adduce fresh | evidence, but 
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“when on examining. the evidence as it 
stands, some inherent lacuna or defect . 
becomes apparent”, Such was the view 
of their Lordships of the Privy -Council 
in Parsotim’s case (AIR 1931 PC 143) 
expressing themselves strongly while 
approving the observations made by 
Lord Robertson in Kessowji’s case (ILR 
(1907) 31 Bom 381), Their Lordships 
further observed:— . 

“It may. well be that the defect may 
or that a 
party may move the Court to supply 
the defect, but the requirement must be 
the requirement of the Court upon its 
appreciation of the evidence as_ it 
stands.” (underlining supplied) 

(AIR 1931 PC 143: Parsotim Thakur V: 
Lal Mohar Thakur). 

The Supreme Court in fer Singh’s 
case (AIR 1951 SC 193) approved the 
rule laid down in Kessowji’s case as re- 
iterated in Parsotim’s case and held :— 

“The true test, therefore, is whether 
the appellate court is- able to pronounce 
the judgment on the materials before it 
without taking into consideration the 
additional evidence sought to be, ad- 
duced.” ‘(underlining - supplied) 

The necessity can be adjudged upon 
examining the evidence which is ordi- 
narily done after the commencement of 
the hearing. | 

In the case of K. Venkataramiah v 
Seetharame Reddy (AIR 1963 SC 1526) 
it was held (at p. 1530): 

“Under R. 27 (1), the appellate court 
has the power to allow additional evi- 
dence not only if it requires such evi- 


dence ‘to enable it to pronounce judg- 


ment’, but also for ‘any other substan- 
tial cause’, There may well be cases 
where even though the court finds that 
it is able to pronounce judgment on the 
state of record as it is, and so it can- 
not strictly say that it requires addi- 
tional evidence ‘to enable it to pro- 
nounce the judgment, it still considers 
that in the interest:of justice something 
which remains obscure should be filled | 
up so that it can pronounce its judg- 
ment in a more satisfactory manner. 
Such a case will be one for allowing 
additional evidence for any other sub- 
stantial cause under- R. 27 (1) (b) of the 
Code.” 

This view modified and 
rule laid down in 
(AIR 1951 SC 193), 


-extended the 
.Arjan Singh’s case 
namely, that even 
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if the court is able to pronounce the 
judgment, still in. the interest of justice 
it can receive additional evidence, From 
the aforesaid, it is obvious that the pro- 
visions contained in cl, (b) can be ap- 
plied despite inapplicability of cls. (a) 
and (aa).. 

In the case of Chunilal Ojha v. Mul 
Shankar Ojha (AIR 1961 Orissa 169), a 
Division Bench. of this Court found 
want of due diligence on the part of the 
plaintiff who sought reception of addi- 


tional evidence, but held (at p. 171):— |. 


“they came within the scope of ‘any 
other substantial cause’ referred to in 
cl. (c) of R. 27 (1) of O. 41” (Orissa 
Amendment). 

In AIR 1962 Orissa 9 (Banchhanidhi 
Behera v. Ananta Upadhaya), it was 
held (at p. 10):— : 

“Where the case of the appellant for 
adducing additional evidence, could not 
be covered either by cls, (a) or (b) of 
sub-r. (1) of O, 41, R. 27 (Patna Amend- 
ment), under cl, (c) it is competent for 
the court, after going through the whole 
case, to say that the document in ques- 
tion was necessary to enable the court 
to pronounce the judgment. But before 
hearing the case on merits, the court 
cannot be ina position todecide whe- 
ther such document is necessary oF 
not.” (underlining supplied) 

In Mahammad Baboo’s case ((1971) 2 
Cut WR 357), the trial court had not re- 
fused to admit the documents or not- 
withstanding exercise of due diligence, 
the document was not within the know- 
ledge of the party or could not be pro- 
duced at the time the judgment was 
passed. Even then this Court considered 
whether the conditions mentioned in 
cl. (c) (Orissa Amendment) could be ap- 
plied and held :— 

tS Usdabea seas It is essential that the court 
should require such additional evidence 
to enable it to pronounce judgment or 
for other substantial cause which occa- 
sion will arise only during the course of 
hearing of the appeal or on examina- 
tion of the evidence. Before that stage, 
it is not possible for the court to come 
to a finding that without this additional 
evidence it will be unable to pronounce 
judgment or other substantial cause 
exists...... Without going through the evi- 
dence and finding -out if there is any 
lacuna or otherwise, the court could not 
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‘have arrived at the conclusion that ‘it 


will help for a just adjudication.” 
(underlining supplied). 


4. The observations, contained in the 
various decisions, referred to above, in- 
dicate that the provisions of cl. (b) can 
be resorted to notwithstanding the fact 
that the facts of the particular case do 
not satisfy the requirements of cl. (a) 
or (aa) of R. 27 (1). I find it difficult to 
accept the contention of Mr, Mukherjee 
that the provisions contained in cl. tb) 
cannot be applied where the provisions 
contained in cls, (a) and (aa) are not 
satisfied. The answer to this contention 
lies in the contention itself, namely, 
that if the requirements of either cl, (a) 
or cl. (aa) are satisfied, there would be 
no need to rescrt to the provisions con- 
tained in cl. (bì. That apart, as- authori- 
tatively stated by the Privy Council 
and the Supreme Court, the cause of 





ends of justice is paramount and that is 


the justification for enacting the provi- 
sions contained in cl, (b). 


5. Mr. Mukherjee, learned counsel 
for the opposite parties, relied upon a 
decision in the case of Deputy Registrar 
Co-operative Societies, U. P., Lucknow 
v. Choudhuri Sariaraz-un-Zaman (AIR 
1972 All 515) and contended that a deci- 
sion to admit additional evidence under 
R. 27 (1) (b) can as well be taken be- 
fore hearing of tne appeal and consid- 
eration of such question need not be 
contemporaneous with or subsequent to 
the hearing of the appeal itself, There 
is no conflict between the Allahabad 
case and the cases decided by this 
Court. In Mohammad Baboo’s case 
((1971) 2 Cut WR 357) this Court said: 


“The occasion for admitting additional 
evidence under cl, (c) will arise only 
during the course of hearing of the ap- 
peal or on examination of the evidence,” 


6. Inasmuch as the hearing of the 
appeal in the present case had not com- 
menced before the appellate court ne 
did the appellate court examine the evi-! 
dence to adjudge the requirements off 
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the provisions of cl. (b), it was inappre-) 
priate to deal with the application “for; 
additional evidenc?. The order of re-j 
jection is, therefore, not sustainable and, 
is set aside. The appellate court is di-: 
rected to re-hear the application for re- 
ception of additional evidence filed by 
the petitioner at the appropriate ‘stage 


i 


a 
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and deal-with the. same according to.. 
law. 

In the result, the revision is allowed 
but without costs, 


Revision allowed. 
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SPECIAL BENCH 
R. N. MISRA, K. B. PANDA AND P. K. 
MOHANTI, JJ. 

Ranjuk Ranjan Das, Petitioner v. Smt 
Pranati Kumari Bebera, Respondent. 

Matrimonial Ref. No. 2 of 1977, D/- 27-6- 
1980.* 

Divorce Act (4 of 1869), S. 19 — Decree 
of nullity of marriage on ground of fraud 
Application as to, to District Judge 
Not maintainable — It is exclusive jurisdic- 
fion of High Court. 

In so far as dissolution of marriage and 
nullity of marriage on the specific grounds 
stated in S. 19 are concerned both the Dis- 
trict Court and the High Court have con- 
current jurisdiction and when the case is one 
for declaration of nullity of marriage on the 
ground of force or fraud the exclusive juris- 


diction of the High Court is saved. AIR 
1966 Andh Pra 178, Rel. on. (Pare 4) 
Cases Referred: Chronological Paras 
AIR 1966 Andh Pra 178: (#965) 2 Andh 

WR 467 : 4 


S. K. Dey, for Petitioner; Mahadev Misra 
and B. Das, for Respondent. 


R. N. MISRA, J.:— This is a reference 
made under S, 20 of the Divorce Act, 4 of 
1869 (hereinafter referred to as the ‘Act’) by 
the learned District Judge of Cuttack for con- 
firmation of the decree of nullity of marriage 
between the spouces. 


2. The husband made an application to 
the learned District Judge purporting ta be 
under S. 18 of the Act and alleged that the 
father of the wife suppressed the fact that she 
had become pregnant through some other 
source by the time of marriage between the 
spouses which took place on 10th of April, 
1976, and lured the husband to marry on 
the representation that provision would be 
made for him for earning livelihood. Sson 
after the marriage, the husband discovered 
the fact that his wife was already pregrant 
before marriage and claimed that the mar- 
Yiage was a nullity on the ground that the 


*Reference made by S. N. Misra, Dist, J., 
Cuttack, D/- 30-7-1977. 
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husband’s. consent had been obtained. by 
fraud. z 

3. The wife remained ex parte and on the 
basis of the evidence given by the husband 
and another, tbe learned District Judge ac- 
cepted the allegations of the husband and de- 
clared the marriage to be a nullity on ac- 
count of fraud subject to confirmation of the 
said decree by this Court. 

4. Section 18 of the Act provides that any 
husband or wife may present a petition to the 
District Court or to the High Court, praying 
that his or her marriage may be declared null 
and void. The gounds of decree are contain- 
ed in S. 19 which provides :— 

“Such decree may be made on any of the 
following grounds: 

1. that the respondent was impotent at the 
time of the marriage and at the time of the 
institution of the suit; i 

2. that the parties are within the prohibited 
degree of consanguinity (whether natural or 
legal) or affinity; i 

3. tbat either party was a lunatic- or idiot 
at the time of the marriage; 

4. that the former husband or wife of 
either party was living at the time of the 
marriage, and the marriage with such former 
husband or wife was then in force. 

Nothing in this section shall affect the 
jurisdiction of the High Court to make de- 
crees of nullity of marriage on the ground 
that the consent of either party was obtained 
by force or fraud.” , 
The ground on which the petition was laid 
before the District Court is that consent of 
the husband had been obtained by fraud. 
The jurisdiction to entertain a petition on 
such ground is exclusively of the High Court. 
It has been pointed out in the case of 
T. Saroja David v. Christie Francis, AIR 1966 
Andh Pra 178 (at p. 179) :— 

“It may be observed that in so far as dis- 
solution of marriage and nullity of marriage 
on the specific grounds stated in S. 19 are 
concerned both the District Court and the 
High Court have concurrent jurisdiction and 
when the case is one for declaration of nul- 
lity of marriage on the ground of force or 
fraud, the exclusive, jurisdiction of the High 
Court is saved. In order to understand wha: 
this jurisdiction is, it is necessary to refer to 
the history of that jurisdiction. Originally, 
the Ecclesiastical Courts in England were em- 
powered to deal with matrimonial matters. 
The Supreme Courts in India which were ad- 
ministering the English Law as it was on 2 
particular day, had inherited this jurisdiction | 
from the Ecclesiastical Courts. Ultimately, by 
statute the High Courts have inherited. their 
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jurisdiction direct from the Supreme Courts. 
Thus the power to make decrees of nullity 
of marriage on the ground of duress or fraud 
was inherited by the Supreme Courts, from 
the Ecclesiastical Courts and the High Courts 
inherited that power from the Supreme Courts 


This, in our view, seems to be the correct - 


position in law. The District Court, there- 
fore, had no jurisdiction to entertain the ap- 
plication and the reference thus is incompetent. 
We cannot in the circumstances confirm the 
decree. The reference is discharged. Jt is 
open to the husband if he is so advised to 
move this Court in an appropriate proceed- 
ing. There will be no order for costs. 

PANDA, J.:—I agree. 

P. K. MOSANTI, 5. :— I agree. 

Order accordingly. 


AIR 1982 ORISSA 38 
R. N. MISRA, C. J. AND 

R. C. PATNAIK, J. 
` Chakradhar Patel, Petitioner v. Samasingha 
Service Co-operative Society Ltd. and others, 
Opposite Parties. 

Original Jurn. Case No, 608 of 1979, D/- 

28-11-1981. -7 


(A) Constitution of India, Arts. 226 and 12 


— Co-operative Society which is a Society 
within meaning of S. 2 (k) of Orissa Co-ope- 
rative Societies Act is not ‘State’ within mean- 
ing of Art. 12 — Writ petition by employee 
of society challenging his termination, not 
maintainable. (Orissa Co-operative Societies 
Act (2 of 1963), $. 2 (&)). Case law discussed. 
(Para 5) 
(Æ) Constitution of India, Arts. 226, 245 — 
Assistant Registrar directing society in terms 
of resolution of the Board of Society to ter- 
mirate services of Secretary -— Resolution 
passed op basis of material available — It 
could not be said that Board had abdicated 
its powers to Assistant Registrar — Writ peti- 
tion challenging order of termination, not 
maintamable. 


Where the Board of the Co-operative So- 
ciety had decided to remove the Secretary as 
he had failed to show cause against the 
charges levelled against him and the Board 
feltthat the charges in the circumstances were 
on good grounds and latter the Assistant Re- 
gistrar directed the Society in terms of the 
Board’s resolution.to terminate the service of 
the Secretary it could not be said that the 
Board, the employer, had abdicated its 
powers to the Assistant Registrar. Hence, 


LY/LY/G36/81/SMA/SSG—-HN 


Chakradhar v. Samasingha Service Co.-op. Society Ltd. 


d 


ALR 


the writ petition by the Secretary challenging 
the order of termination would not be main- 
tainable even assuming that the Society is a 
‘state’ within the meaning of Art. 12. 
(Para 6) 
Cases Referred : Chronological Paras 
AIR 1981 SC 122 : 1980 All LJ 1070: (1979) 
4 SCC 160 5 
AIR 1981 SC 212 
AIR 1981 SC 487 
AIR 1981 SC 1395 


: (1981) 1 SCT 458 5 
> (1981) 1 SCC 722 5 
: (1981) 3 SCC 431: 1981 


Cri LJ 871 4 
AIR 1981 Orissa 143 : (1981) 51 Cut LT 437 
5 


AIR 1979 SC 1628 : (1979) 3 SCC 489 5,7 
AIR 1977 SC 112 : 1977 SCC (Lab) 532 4 
AIR 1976 SC 888 : 1976 Lab IC 576: 1976 

SCC (Lab) 176 . 4 
AIR 1975 SC 1329: 1975 Lab IC 819: 


(1975) 1 SCC 485 Š 4 
AIR 1975 SC 1331 : 1975 Lab IC 881 : (1975) 
1 SCC 421 4,5 
AIR 1973 SC 855 : 1973 Lab IC 453: 1973 
SCD 525 4 
AIR 1971 SC 1828 : 1971 Lab IC 1129: 
(1971) 2 SCA 176 4 


(1970) 2 Lab LJ 54 : 1970 SCD 434 (SC) 4 

A. Das and S. N, Satapathy, for Petitioner; 
G. Rath, R. K. Rath, N. C. Panigrahi and 
Addi. Govt. Advocate, for Opposite Parties. 

R. N. MISRA, C. J.:— The Samasingha 
Service Co-operative Society Limited (opposite 
party No. 1) — hereafter referred to as the 
‘Society’ — is a society within the meaning 
of S. 2 (k) of the Orissa Co-operative Socie- 
ties Act, 1962 (hereafter referred to as the 
‘Act’) having its registered office at Sama- 
singha within the district of Sambalpur. 
Petitioner was appointed as Secretary of the 
said society and was an officer within the 
meaning of S. 2 (g) of the Act. On 19-11- 
1978 the President of the society (opposite 
party No. 2) suspended the petitioner from 
service and directed him to hand over charge 
of his office to the Co-operative Extension 
Officer of the Kolabira Block. Later that 
day, the Board of Management of the society 
approved the action of the President and also 
accepted the resignation of the President. 
The Co-operative Extension Officer was ap- 
pointed as the Enquiring Officer to investi- 
gate into the charges against the petitioner. 
He called upon him to offier his explanations 
against the charges. Though there is some 
amount of confusion as to whether the order 
under Annexure 1 was one of suspension or 
discharge, the succeeding President of the 
society wrote the following letter to the En- 
quiring Officer :— 

“3... a. That the discharge order of 
19-11-1978 is illegal as before issuing the dis- 
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charge order, no charge sheet has been issued 
to the Secretary. He was not even asked to 
show cause and there was 10 domestic 2n- 
quiry made by our Board. So, the whole 
proceeding started against the Secretary (row 
suspended) is illegal, without jurisdiction and 
without ‘justification. So, I request that be- - 
fore starting any proceeding against the Se- 
cretary, the status quo be mcintained, and the 
suspension resolution be dec.ared as null and 
void, as, if the Secretary seeks any redress in 
legal Court we will be bound to lose and Dur 
society would unnecessarily face irrepareble 
loss in defending the case.” 


On 30-12-1978, the same Pzesident informed 
the petitioner that with effect from the cate 
of issue of the order petitioner was removed 
from service. Challenge ir this application 
is to the order of termination and petiticner 
has claimed consequential service benefits. 


2. Opposite parties 1 ani 2 have filec a 
common counter affidavit. Therein, it has 
been pointed out that specific charges aad 
been framed against the petitioner by, the 
President and such action was subsequently 
ratified by the Board, Petiticner did not skow 
cause against the charges though a direcion 
to the effect was given. The Extension 
Officer was entrusted by the Board with the 
work of enquiry. Allegation has been made 
in the counter ‘affidavit that the letter dated 
14-12-1978 said to have been written by the 
interim President was a concoction. - No such 
letter was actually issued to the Co-operative 
Extension Officer. The Assistant Registrar of 
Co-operative Societies, Kuwchinda, by his 
letter dated 30th of Dec., 1978, advised the 
President to give effect to the decision of the 
Board dated 16-12-1978 in which it had teen 
decided that petitioner’s services should be 
put -an end to. The final decision, therefore, 
was not of anybody else except the Boaré of 
the society which was competent to make the 
order. A specific plea was taken that the 
society was not ‘State’ withia the meaning of 
Art. 12 and, therefore, the matter did not 
come within the ambit of Art. 226 of the 
Constitution and petitioner was .not entitled 
to claim relief of restoration to service by in- 
voking the extraordinary jurisdiction of this 
Court. 


‘A separate counter affidevit was filed by 
opposite parties 3 and 4 who were the En- 
quiring Officer and the ‘Assistant -Registrar 
respectively. The factual stand.taken in the 
. other counter affidavit was adopted’ and 
further details of delinquenzy which led to 
the order of termination of service were in- 
dicated. These public officers also took the 
stand that the matter was rot cognisable in 
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Service Co-op. Society Ltd. Ori. 39 


the extraordinary. jurisdiction as the: society 
was not ‘State. = - `> 

Petitioner filed a réjoirider disputing the 
several questions of fact pleaded in the 
counter affidavit of the public officers. 

3. Two questions arise, namely :— 

(i) Whether opposite party No. 1 — society 
is ‘State’ within the meaning of Art. 12 of the 
Constitution; and 

(ii) Whether on the facts of the case, peti- 
tioner is entitled to relief, i 

4. The first aspect had been argued by 
counsel for both sides at considerable length. 
In the case of Indian Airlines Corporation v. 
Sukhdeo Rai, AIR 1971 SC 1828, it was ob- 
served (at p. 1829) :— i 
- “Ft is a well settled principle that when 
there is a purported termination of a con- 
tract of service, a declaration, that the con- 
tract of service still subsisted, would not be 
made in the absence of special circumstances 
because of the principle that Courts do not 
ordinarily: grant specific: performance of ser- 
vicé. This is so, even in cases where the 
authority appointing an employee was acting 
in exercise of statutory authority. The re- 
lationship between the person appointed and 
the employer would in such cases be con- 
tractual, i.e., as between a master and ser- 
vant, and the termination of that relation- 
ship would not entitle the servant to a de- 
claration that his employment had not been 
validly determined... ... ... jà 
The position was reiterated in the case of 
Bank of Baroda Ltd. v. Jiwan Lal Mehrotra, 
(1970) 2 Lab LJ 54 (SC), where it was 
said :— ' 

“a oe oe The law as settled by this Court 
is that no declaration to enforce a contract 
of personal service will be normally granted. 
The well recognised exceptions to this rule 
are: (1) where a public servant has been dis- 
missed from service in contravention of Arti- . 
cle 311; (2) where reinstatement is sought of 
a dismissed worker under the industrial law by 
labour or industrial tribunals; (3) where a . 
statutory body has acted in breach of a. 
mandatory obligation imposed by statute 


toe ces 


of Sirsi Municipality v. Cecelia Kom Francis 
Tellis, AIR 1973 SC 855, where on a review 
of the several authorities, the Court by 
majority concluded saying {at p. 857) :— : 

“The cases of dismissal of a servant fall 
three broad heads. The first head 
telates to relationship of master and servant 
governed purely by contract of employment. 
Any breach of contract in ‘such a ‘case is 
enforced by a suit:for wrongful dismissal and 


x 
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damages. Just as a contract of employment 
is not capable of specific performance simi- 
larly breach of contract of employment is not 
capable of finding a declaratory judgment of 
subsistence of employment. A declaration of 
unlawful termination and restoration to ser- 
vice in such a case of contract of employ- 
ment would be indirectly an instance of 
specific performance of contract for personal 
services. Such a declaration is not permis- 
sible under the law of Specific Relief Act. 


. The second type of cases of master and 
Servant arises under Industrial Law. Under 
that branch of Jaw a servant who is wrong- 
fully dismissed may be reinstated. This is a 
special provision under Industrial Law. This 
relief is a departure from the reliefs available 
under the Indian Contract Act and the Speci- 
fic Relief Act which do not provide for re- 
instatement of a servant. 

.. The third category of cases of master and 
servant arises in regard to the servant in the 
empioyment of the State or of other public 
or local authorities or bodies created under 
statute. 


-. Termination or dismissal of what is de- 
scribed as a pure contract of master and ser- 
vant is not declared to be a nullity however 
wrongful or illegal it may be. The reason is 
that dismissal in breach of contract is re- 
medied by damages. In the case of servant 
of the State cr of local authorities or statu- 
tory bodies, Courts have declared in appro- 
priate cases the dismissal to be invalid if the 
dismissal is ccntrary to rules of natural jus- 
tice or if the dismissal is in violation of the 
provisions of the statutes. Apart from the 
intervention of statute there would not be a 
declaration of nullity in the case of termina- 
tion or dismissal of a servant of the State or 
of other local authorities or statutory bodies. 
The Courts keep the State and the public 
authorities within the limits of their statutory 
powers. Where a State or a public authority 
dismisses an employee in violation of the 
mandatory procedural requirements or en 
grounds which are not sanctioned or support- 
ed by statute the Courts may exercise jurisdic- 
tion to declare the act of dismissal to be a 
nullity. Such implication of public employ- 
ment is thus distinguished from private em- 
ployment in pure cases of master and ser- 
vant.” 
In the backaroe of the law declared by the 
Supreme Court, petitioner can succeed in his 
submission only if he can bring his case with- 
in the category indicated in the last paragraph 
extracted above. The co-operative society or 
its officers cannot be taken to be public auth- 


‘/ority and- employment thereunder. cannot be- 
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taken to be public employment in view of the 
recent pronouncement of the Supreme Court 
in the case of S. S. Dhanoa v. Municipal 
Corporation, Delhi, (1981) 3 SCC 431: (AIR 
1981 SC 1395). In para 7 of the judgment, 
it was categorically pointed out that a co- 
operative society . registered under the Bom- 
bay Co-operative Societies Act of 1925 was 
not a ‘corporation’ established by or under 
an Act of the Central or State legislature. 
The Court again pointed out :— 

S . Corporation established by or 
under an Act of Legislature can only mean 
a body corporate which owes its existence, 
and not merely its corporate status, to the 
Act. For example, a Municipality, a Zilla 
Parishad or a Gram Panchayat owes its exist- 
ence and status to an Act of Legislature. On 
the other hand, an association of persons 
constituting themselves into a company under 
the Companies Act or a society under the 
Societies Registration Act owes its existence 
not to the Act of Legislature but to acts of 
parties though, it may owe its status as a body 
corporte to an Act of Legislature.” 

The Court approved the ratio in the case of 
Sukhdev Singh v. Bhagatram Sardar Singh 
Raghuvanshi, AIR 1975 SC 1331, where it 
was observed (at p. 1396) :— ; 


Fer ua et UA company incorporated under 
the ‘Companies Act is not created by the 
Companies Act but comes into existence in 
accordance with the provisions of the 
Act sic aie ee” 


and also the observations in the case of 
Sabhajit Tewary v. Union of India, AIR 
1975 SC 1329, where Chief Justice Ray 
pointed (at p. 1330) :— 


“iu. ee oe The Society does not have a 
statutory character like the Oil and Natural 

Gas Commission, or the Life Insurance Cor- 
poration or Industrial Finance Corporation. 
It is a society incorporated in accordance 
with the provisions of the Societies Registra- 
tion Act. The fact that the Prime Minister 
is the President or that the Government ap- 
points nominees to the Governing Body or 
that the Government may terminate the 
membership will not establish anything more 
than the fact that the Government takes 
special care that the promotion, guidance and 
co-operation of scientific and industrial re- 
search, the institution and financing of speci- 
fic researches, establishment or development 
and assistance to special institutions or de- 
partments of the existing institutions for 
scientific study of problem affecting particular 
industry in a trade, the utilisation of thé re- 
sult of the researches conducted under the 
auspices of the Council towards the:develop- 
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ment of industries in the country are carried 
out in a responsible manner.’ 

In the case of Executive Committee of Vaish 
Degree College, Shamli v. Lakshmi Narain, 
AIR 1976 SC 888, a three-Judge Bench was 
considering a claim to protection of service 
in a College which was a society registered 
under the relevant Co-operative Societies Act. 
The question arose as to whether the Execu- 
tive Committee of the College which later got 
affiliated to a University became a statutory 
body and, therefore, work under such Col- 
lege amounted to public employment and the 
majority decision was in the negative. In 
para 9, the majority opinion was expressed 
thus :— 


“It is, therefore, clear that there is a well 
marked distinction between a body which is 
created by the statute and a body which 
after having come into existence is governed 
in accordance with the provisions of the 
statute. In other words the position seems 
to be that the institution concerned must owe 


its very existence toa statute which would be 


the fountainhead of its powers. The ques- 
tion in such cases to be asked is, if there is 
no statute would the institution have any 
legal existence. If the answer is in the nega- 
tive, then undoubtedly it is a statutory body, 
but if the institution has a separate existence 
of its own without any reference to the sta- 
tute concerned but is merely governed by the 
statutory provisions it cannot be said to be 
a statutory body... ... ... > 

The Supreme Court in another case which 
went in appeal from this Court relating to a 
‘co-operative society in the case of Nayagarh 
Co-operative Central Bank Ltd. v. Narayan 
Rath, AIR 1977 SC 112, observed (at 
p. 113) :— 


“The High Court has dealt with the ques- 
tion whether a writ petition can be maintain- 
ed against a co-operative society, but we are 
inclined to the view that the observations 
made by the High Court and its decision that 
such a writ petition is maintainable are not 
strictly in accordance with the decisions of 
this Court.. 
and further observed by saying :— 

.“We would like to observe that the judg- 
ment of the High Court should not be treat- 
ed as an authority for the proposition that a 
writ petition is maintainable against a co- 
operative society. That question shall have 
to be decided by the High Court as and when 
it arises in the light of the decisions. of this 
Court. id i 
There are thus three categorical authorities 

¿0f the Supreme Court where, co-operative so- 
. cieties: have, not. -been considered to`be- ‘State’ 
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nor employment under a co-operative society 
has been considered to constitute ‘public em- 
ployment’. These societies have also not 
been accepted to be statutory in character. 

5. Mr. Das for the petitioner, however, 
relied upon three later decisions of the Su- 
preme Court being the cases of Ramana 
Dayaram Shetty v. International Airport 
Authority of India, AIR 1979 SC 1628; Som 
Prakash Rekhi v. Union of India, AIR 1981 
SC 212 and Ajay Hasia v. Khalid Mujib 
Sehravardi, AIR 1981 SC 487. The cases of 
the International Airport Authority (AIR 
1979 SC 1628) and Som Prakash Rekhi (AIR 
1981 SC 212) were decided by three-Judge 
Benches of the Supreme Court. A Bench of 
this Court had recently occasion to deal with 
all these decisions of the Supreme Court in 
the case of B. Rajkumar Patra v. Union - of 
India, AIR 1981 Orissa 143, where the ques- 
tion came up whether the Indian Rare Earths 
Limited — a Government Company wholly. 
owned by the Union of India was ‘State’. 
This Court highlighted the aspects which led 
the ledrned Judges in the Airport Authority 
case to hold that it was an instrumentality of 
Government and found that a Company re- 
gistered under the Companies Act like the 
Rare Earths Limited did. not .constitute an 
instrumentality of the State. Referring to the 
majority: judgment in Som Prakash Rekhi’s 
case (AIR 1981 SC 212), the Court extracted 
a part of the judgment to the following 
effect :— 

“A study of Sukhdev’s case (1975) 3 SCR 
619 : (AIR 1975 SC 1331) (a Constitution 
Bench decision of this Court) yields the clear 
result that the preponderant considerations 
for pronouncing an entity as State agency or 
instrumentality are: 

(1) financial resources of the State being 
the chief finding source. 

(2) functional character 
mental in essence, 

(3) plenary control residing in Government, 


(4) prior history of the same activity 
having been carried on by Government and 
made over to the new body, and 

(5) some element of authority or com- 
mand.” 

These obviously would not exist in the case 
of a co-operative society as here. 

Then came Ajay Hasia’s case (AIR 1981 
SC 487). Referring to.this decision, the Divi- 
sion Bench of this Court observed (at p. 146 
of AIR 1981 Ori 143) :— 

“te . This decision is of the Constitu- 
tion “Bench ‘and: the question. that fell for. de- 
termination was whether one of the Regional 

‘Engineering Colleges located at Srinagar..being 


being govern- 
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one of the fifteen such Colleges in the country 
sponsored by the Government of India, was 
an instrumentality of the State. The College 
was being managed by a Society registered 
under the Jammu & Kashmir Registration “of 


Societies Act, 1898. The Court pointed” out - 


that where.a Corporation is an instrumentality 
or agency of the Government, it must be held 
to .be an ‘authority’ within::the meaning of 
Art. 12 of the Constitution and hence subject 
to. the same basic obligation to obey the 
Fundamental Rights as the Government. 
Then came the question as to whether this 
was an instrumentality-of the.State. Sumptu- 
ous reference was: made td the ratio of - the 
International Airport Authority’s case (AIR 
1979: SC 1628): In -para 9-of thé judgment, 
the tests for determining when a‘-Corporation 
can be: said to be .an instrumentality or 
agency of Government were gathered thus :— 


: “(1) One thing is clear that.-if the entire - 


` share- capital of-the ‘corporation is held .-by 
Government would go a long- way .towards 
- indicating that- the- corporation is -an instru- 
_ mentality or agency of Government. 

(2) Where the -financial assistance of the 
State is so much as to meet almost entire 
expenditure - of the. Corporation, it : would 
afford some indication of. the corporation 

being impregnated with governmental .charac- 
ter. a wee 
- (3) It may: also be a relevant factor ........ 
whether the corporation enjoys -monopoly 
status which is the State conferred or State 
protected. > 

(4) Existence or ‘deep and pervasive State 
control’ may afford an indication ‘that the 
Corporation is a State’ agency or- instru- 
mentality, : 

(5) If the functions of the ‘corpotaticn, are 
of public importance and closely ‘related ‘to 
governmental functions, it would be .a rel- 
evant factor in classifying the ¢orporation as 
an instrumentality or agency of Government. 
` (6) Specifically, if a department of Govern- 
ment is transferred to a corporation, it would 
be a strong factor supportive of this infer- 
ence of the corporation being- an` instru- 
mentality or agency of Government.” - 

The Court then proceeded to observe :— 

‘If on ‘a ‘consideration of thesé relevant 
factors it is found that the corporation is an 
instrumentality or agency of Government, it 
would, as pointed -out in, ‘the International 
Airport Authority’s case, be an authority 
and, therefore, State within ‘ the menar of 
the expression in Art. 12.’ - : 

In para 11 of the judgment, the Court’ point: 
ed ‘out that- it was immaterial whéther the 
corporation is created by a statuté or under 
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a statute. The test was whether it was an 
instrumentality or agency of -the Govern- 
ment and not as to how it was created.” 
The Division . Bench further pointed out :— 
“We are inclined: to think that no parti- 
cular test has: a predominant role to play. 
The cumulative effect has to be looked into. 
Where the functions are closely related to 
governmental functions and where a depart- 
ment of Government.is transferred to a cor- 
poration or where rule-making or regulation- 
making power has been given which when 
made would regulate the conduct of the 
people at large aze clear features in support 


- of treating the institution as an instrumentality 


or agency of Government. Where, however, 
Government while, embarking upon a com- 
mercial activity putting the entire money, exer: 
cise direct or indirect control and receive the 
profits — these oy themselves may not. be 
adequate to hold the institution to be an 


agency or instrumentality of Government...... ; 


We may at this stage refer to another three- 
Judge decision of the Supreme Court in the 
case of Smt. J. Tiwari v. Smt. Jwala Devi 
Vidya. Mandir, AIR 1981 SC 122, where an 
educational institution registered under the 
Societies Registration. Act was held not to be 
an authority within the meaning of Art. 12. 
The judgment was delivered in January, 1978 
and it is an instance of belated reporting. 
As pointed out by one. of the learned. 
Judges in Som Prakash Rekhi’s case (AIR 
1981 SC 212), the decision in the Inter- 
national Airport Authority case (AIR 1979 
SC 1628) has given the matter a new turn 
and the: older decisions may require review. 
Notwithstanding this - position, even applying 
the tests in the three cases which we have re- 
ferred to above and on which strong reliance 


was placed by petitioner’s counsel, we are of] 


the' view that a co-operative society of the 
type we are concerned with cannot be treat- 
ed as ‘State’ within the meaning of Art. 12 
of the Constitution. 

6. In view of what we have found on the 
first point, the second point does not arise for 
consideration. Yet, since it has been argued 
at the Bar and can be disposed of briefly, we 
shall deal with it. Admittedly, petitioner by 
Annexure 1 was served with a set of charges. 
The action of the President was ratified by the 
Board and the Board directed the Extension 
Officer to enquire into the matter. An- 
nexure 3 produced by the petitioner in clear 
terms calls for the explanation’ or show cause. 
It is not the case of the petitioner that he 
did not have knowledge of the resolution of 
the Board or the direction in Annexure 3 for 
showing. caise. 


It is the ‘specific case of the- 
opposite ‘parties that no cause was shown by. 
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the petitioner and in the absence’ of refuta- 
tion to the charges, the Encuiring Officer was 
of the view that the charges were admitted. 
There is no- foundation for the contertion 
that the Board — the employer — had ab- 
dicated its power-to the Co-operative Exten- 
sion Officer or to the Assistant Registrar. 
The Board had decided on 16-12-1978 to re- 
move the Secretary as he Lad failed to show 
cause against the charges end the Board felt 


that the charges in the circamstances wers on 


good foundation. The Assistant Registrar 
directed the society in terms of the -Board’s 
resolution dated 16-12-197& to terminate the 
service of the petitioner. Im the facts of the 
case, there is hardly scopa to interfere on 
merit even if this -Court found to have 
jurisdiction on the footing that the society is 
‘State’ within the meaning of -Art. 12 of the 
Constitution. 


7. It foilows,. therefore, that in regard to 
grievances relating to employment tnder 
such a co-operative society, jurisdiction tnder 
Art, 226 of the Constitution cannot be ‘in- 
voked and restoration of service canno: be 
ordered in terms of the razio in the series of 
authorities of the Supreme Court som2 of 
which we have referred to above. The writ 
application is thus devoid of merit on either 
score and is dismissed. Tae writ application. 
was filed even before the” judgment: in the 
International -Airport Authority’s case was 
pronounced and the -argament which has 
been advanced at the hearing was obviously 
on the basis of the ‘law aa indicated in the 
later cases. Yet, we think it is a fit case 
where parties should be directed to bear thein 
own costs. 

PATNAIK, J.:— I agree. i 

Petition dism-ssed. 
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P. K. MOHANTI AND 

J. K. MOHANTY, JJ. 
Amiya Kumar Swain, Fetitioner v. P-inci- 
pal, Regional Engineering College, Rourkela 
and others, Opposite Parties. 

Original Jurn.. Case No. 499 of 1977, Dj- 
18-11-1981. 

Constitution of India, | Art. 226 — Netoral 
justice — Admission in Engineering Cellege 
— Cancellation of, on grcund of production 
of false mark-sheets — Opportunity to defend 
case, not given to petitionsr — eee = 
‘natural justice violated. -> 

‘Where the admission of zhe. ‘petitioner in the 
Engineering College was cancelled by the 


LY/LY/G62/81/VNP/LGC-AN -` . - 


Amiya Kumar-v. Principal, Regal. Engg, College, Rourkela 


` AIR 1970 SC 1039 : 
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Principal and the University om ground of 
production. of false. marksheet and the peti- 
tioner. was only asked to’ produce the certifi- 
cates and mark-lists ‘of ‘Matriculation, 
P. U. S. C. and Pre-professional examinations, 
it could not amount to show cause notice 
before cancelling his admission and against 
the allegation of production of false “mark- 
sheet, even if the petitioner failed to produce 
the same, it could not be said that the oppor- 
tunity to defènd his case was given to the 


petition. Casa law discussed. (Para 12) 
Cases Referred: Chronological. Paras 
AIR - 1981 Orissa 91 : (1981) 51 Cut LT 455 

10 


(1980) 49 Cut -LT 134 : ILR (1980) 1 Cut 97 
8 


AIR 1977 Orissa .107 : ILR (1977) 1 Cutt 33: 

(1976) 2 Cut WR 919 10 
ILR (1971) Cut 433. .. . 8 
1970 SCD 222 9, 12 

S.C. Das, for Petitioner; Devananda Misra, 
Deepak Misra, A. Pasayat, N. C. Patnaik, 
L. Rath,- B: S, Misra and A. K. Misra, for 
Opposite Parties. 

J.K. MOHANTY, J: :— The petitioner -was 
admitted as a student of Regional Engineer- 
ing College, Rourkela (hereinafter mentioned 
as ‘R. E. Callege’) in Aug., 1973. He passed 
the Preliminary Science (Engineering) Exam- 
ination and I. Sc. (Engineering) Examination 
of. Sambalpur University and joined the ist 
Semester “of the B.Sc. Engineering course. 
While he- was studying’ in the 7th Semester in 
1976-77, he received the’ order dated 18-8- 
1976 (Annexure 2) of the’ Principal, R. E. 
College wherein it was mentioned: 

“The admission of Sri Amiya Kumar 
Swain (Present Roll No. 35-7th Semester) to 
this College with Roll No. 158 in the Aca- 
demic Sessien 1973-74 is hereby cancelled as 
he has- -managed to take admission into the 
1st Semester of the B. Sc. Course by produc- 
ing false mark-sheet. ~ 


It- may be mentioned that the Orissa 
University of Agriculture and. Technology, 
Bhubaneswar vide their notification No. 
13983/UAP dated 7th Aug., 1976 have also 
cancelled his pre-professional ‘trimester. results 
of 1972-73 examination as he had managed 
to get himself admitted in the Pre-professional 
ace of 1972-73 by producing false. mark- 
shee . 

Annexure 3 to the petition is the notification 
No. 13893/OUAT dated 7-8-1976 of the Aca- 
demic Council of the Orissa University of 
Agriculture and Technology (O. U. A. T.) 
which is as follows :— 

- “In. pursuance of ‘the. Resolution No. 2084. 
dated. 31-7-1976. of the Academic council the 
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Pre-Professional Trimester results of 1972-73 
in respect of Sri Amiya Kumar Swain, Adm. 
No. 2042 are cancelled as he had managed 
to get himself admitted in the Pre-Profes- 
sional course of 1972-73 by producing a false 
mark-list.” 


The petitioner has now come up with this 
writ petition with prayers to issue a writ of 
certiorari quashing the orders in Annexures 2 
and 3 and to issue a writ of mandamus direct- 
ing the O. P. No. 1 to allow the petitioner 
to continue as a student in the 7th Semester. 
According to the petitioner he passed the Pre- 
University Examination from Utkal Univer- 
sity in 1971 and obtained the mark-sheet 
from S. V. M. College, Jagatsinghpur on the 
basis of which he was admitted to the Orissa 
University of Agriculture and Technology, 
Bhubaneswar. The mark-sheet is Annexure 4 
to this petition. This shows that the peti- 
tioner has secured 427 marks out of 700 
marks with Mathematics as a subject. He 
got himself admitted into the Pre-Professional 
Class of O. U. A, T. and passed the same in 
first division in June, 1973 which is evident 
from Annexure 5 (mark-sheet issued by the 
O. U. A. T.) to this petition. On the basis of 
the mark-sheet of Pre-Professional Examina- 
tion, 1973, the petitioner got himself admitted 
to the R. E. College, Rourkela. The grievance 
of the petiticner is that the Registrar, 
O. U. A. T. and the Principal, R.E. College, 
Rourkela did not consider it necessary to 
follow the principle of natural justice by 
calling upon him to submit his explanation 
to the charges brought against him on the 
basis of which his admission to the R. E. Col- 
lege and P. P. results were cancelled. Ac- 
cording to the vetitioner, had that been done, 
he could have put up his defence. The peti- 
tioner further submitted that he was award~ 
ed a Scholarship of Rs. 75/- per month on 
the basis of his merit in the qualifying ex- 
amination for admission plus the college 
first terminal examination. The petitioner 
passed the Pre-Professional Examination of 
O. U. A. T. in 1973 in first division and 
thereafter he passed the Preliminary Science 
(Engineering) Examination in 1974 also in 
first division. He passed the I. Sc. (Engineer- 
ing) Examination in 1976 with credit. It is 
strange that O. Ps. 1 and 2 have cancelled 
his admission and result about after four 
years on the allegation that he had submit- 
ted a false mark-sheet. The petitioner further 
averred that he had requisite qualification for 
admission to the Pre-Professional Class of 
O. U. A. T, and also to the Preliminary 
Science (Engineering) course of Sambalput 
University. The petitioner being aggrieved by 
the orders contained in Annexure 2 and 3 


Amiya Kumar v. Principal, Regnl. Engg. College, Rourkela: 


‘and the O. U. A. T. Act and Statutes; 


AIR- 


has come up with this writ petition -on the. - 


grounds that O. Ps. 1 and 2 have contravened 
the Sambalpur University Act and Statutes 
that 
they have acted without jurisdiction that they 
have violated the principles of natural jus- 
tice; that there being no definite material 
before them in support of their decisions; 
these are based on no evidence and there are 
errors apparent on the face of the record; 
and that Annexures 2 and 3 are otherwise 
wrong, illegal and contrary to law, justice 
and equity. 


2. In the counter-affidavit and additional 
counter-affidavit, O. P. No. 1, the Principal 
of R. E. College, Rourkela, has taken the 
stand that the petitioner has got admission 
into the college on the basis of the mark 
sheets which were manipulated. Even the 
mark-list that the petitioner secured from the 
Utkal University in his P. U. (Sc.) Examina- 
tion of the year 1970-71 has been mani- 
pulated and there had been deliberate suppres- 
sion of certain material facts when the ap- 
plication was made before the Rourkela 
Engineering College. By the time of admis- 
sion of the petitioner, O. P. No. 1 had no 
material before him to doubt the veracity of 
the petitioner’s documents which were filed 
along with the application and it was found 
out later that the marks in both the applica- 
tion form and the original mark-list had 
been tampered with and manipulated to suit 
the needs of the moment of the petitioner 
for the sake of admission. In reply to the 
allegation that he did not follow the princi- 
ple of natural justice, O. P. No. 1 averred 
that the petitioner was called upon by letter 
No. Aca/8868, D/- 6-8-76 (Annex-F). to pro- 
duce Matriculation pass certificate, P. U. Sc. 
pass certificate and mark-sheet, and P. P. 
pass certificate and mark-sheet in original 
before the Deputy Registrar on 7-8-76 in 
order to conduct an enquiry and hear the 
petitioner’s explanation to the charges made 
against him. In response to the above letter 
the petitioner produced the provisional certi- 
ficates of P. P. and Matriculation Examina- 
tions and prayed for one week’s time (vide 
Annexure-A} to produce the rest on the 
ground that those were at his home at a dis- 
tance of 595 Kms. from Rourkela. Time 
was allowed to him till 14-8-76, but as he 
did not turn up, after due consideration of 
the merits of the case it was found out that 
he had obtained admission into the college 
illegally and fraudulently and as such his 
admission was- cancelled. According to 
O. P. No. 1 though the admission has been 
cancelled almost four years -after ‘his admis- 
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sion into the. college, this. was not due.to.in- 
efficiency or negligence of any of the offcers 
connected with the rigors of admission of 
the college. By a coDfidertial letter dated 
14-7-76 (Annexure-B) from a person who 
had signed under the designation of ar In- 
telligence Officer, when the petitioner wes in 
the 7th Semester of Civil Engineering, the 
peculiar nature of the case was brought out. 
It was intimated that the petitioner had been 
admitted into the Ist year class on the basis 
of a mark-list produced by him which was 
a forged or tampered one. It was mention- 
ed therein that the petitioner bearing roll 
No. 2733 in the Annual P U. Sc. Examina- 
tion, 1971 had passed in 3rd division with 
marks aggregating to 291 without Mathe- 
matics from the S. V. M College, Jagat- 
singhpur and has passed the P. P. Sc. Ex- 
amination from the O. U A. T. Bhutane- 
swar with ‘B’ grade marks. The letter con- 
tained a request for verification of cocu- 
ments with proper reference to Mark Regis- 
ters of the Utkal Universily. After receiv- 
ing the letter information was called for 
from the Registrar, Utkal University by a 
letter dated 21-7-76 (Annexure-C) seeking to 
know the marks actually secured by the 
petitioner in his P. U. Sc. Examination with 


the proper check up from the original marks . 


register in the University Office. The Assis- 
tant Controller of Examinations of Utkal 
University by a letter dated 20-8-76 (Annex- 
ure-D) informed the Registrar of the Four- 
kela Engineering College that the petit oner 
had secured 291 marks out of a maxinum 
of 700 and Mathematics was his fourth 
optional and not a subject of his regular 
study. From Ext. D it was evident that he 
had failed in Mathematics by securing only 
16 marks. It was also ascertained from the 
Registrar, O. U. A. T., Bhubaneswar {vide 
Annexure-E) where the pevitioner was admit- 
ted to the P. P, Class during the session 
1972-73, that his P. P. results had been can- 
celled as he was admitted to the College by 
producing a false mark-shzet. O. P. No. 1 
further averred that in view of the above 
documents the petitioner was not eligible for 
admission into the Engineering College. He 
further stated that there would be severe 
breach of discipline in the college ¢urricalum 
if such things are allowed to escape unncticed 
or negligently and overlooked. It is the duty 
of the authorities when such a case comzs to 
their notice to deal with i in as strict and 
legal manner as the circumstances vould 
justify. In this particula? case the action 
taken against the petitioner was absolutely 
justified under: the circumstances after giving 
due consideration to his. case and it was in 
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keeping with .the principle of -natural. justice, 
equity and fair play. The petitioner was 
given every opportunity to explain his point 
of view as would be evident from Annexure F, 
but he applizd for time and failed to show 
cause or explain his conduct. So the auth- 
orities had no other alternative than to issue 
Annexure 2 cancelling the admission of the 
petitioner. It has been further submitted that 
there has been no contravention of the Act 
and Statute of Sambalpur University. 


3. O. P. No. 2, the Registrar of the 
O. U. A. T.. has filed his counter-affidavit 
and has taken the ground that the writ ap- 
plication is liable to be dismissed in the ab- 
sence of the Utkal University as a party since 
the decision taken against the petitioner is 
based upon his forging the mark-sheet issued 
by the Utkal University as has been reported 
by them to this University. It is also men- 
tioned in the counter that there was an en- 
quiry made by the Central Intelligence Bureau 
into the matter, as has already been stated in 
the counter sf O. P. No. 1. After receipt of 
the confiden‘ial letter reference was made to 
the Utkal University (vide Annex. A/2). The 
Registrar of Utkal University, in reply to the 
above reference, stated (vide Annexure B/2) 
that the petitioner has submitted a false mark- 
sheet regarding his Pre-University Examina- 
tion results. In the attested copy of the 
mark-sheet submitted to O. P. No. 2, the 
marks were highly inflated so as to show him 
to have passed in the first division though ac- 
tually he had passed in the third division. . A 
teference was also made to the Principal, . 
S. V. M. College, Jagatsinghpur and his reply 
in Annexure C/2. From Annexures A/2, B/2 
and C/2 it would be seen that the petitioner 
had deliberately made a false statement in the 
application for admission to the college. The 
copy of the application is Annexure D/2. 
The mark-skeet annexed by the petitioner to 
this writ pefition is a forged mark-sheet and 
not the correct one. Since the petitioner had 
submitted a false mark-sheet of the P. U. Ex- 
amination, his admission to the P. P. Class 
would not have been possible in accordance 
with the Pre-Professional Regulations framed 
by Regulation No. 77 of Chapter VI which 
is as follows :— ; 


“Both Mathematics and Biology shall be 
allowed only to those who have passed those 
two subjects at the Pre-University Science 
stage.” 7 
As the petitioner had made a false statement 
in the application for admission, his admis- 
sion and results were liable to be cancelled 
and the petitioner is responsible for his mis- 
conduct and laches. .Qn these averments he 
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prayed that the writ petition should be dis- 
missed. 

4. O., P. No. 3, the Principal of S. V.-M. 
College, Jagatsinghpur has filed counter-affi- 
davit wherein it has been stated that the re- 
cords indicate that the petitioner had secured 
` 291 marks out of 700 in the P. U. Sc. Ex- 
amination. Annexure 4 is not the true copy 
of the mark-sheet supplied to the petitioner 
and he has not secured the marks mentioned 
` therein. - It is a clear case of interpolation and 
fabrication of documents. 


5. O. P. No. 4, the Registrar of Sambal- 
pur University, has not filed any counter. 

6. The petitioner has filed rejoinders to 
the above counter-affidavit filed by O. P. 
Nos. 1, 2 and 3 refuting he contentions 
made therein, 

7. The main grounds on which the peti- 
tioner wants to quash Annexures' 2 and 3 
are: 

That the principle -of natural justice has 
been violated and the petitioner has not been 
given any ‘opportunity to place his case before 
the Principal, R. E. College, Rourkela and 
the O. U. A. T. before -the orders in An- 
nexures 2 and 3 were passed cancelling the ad- 
mission’ of the petitioner in the R. E. College 
and the results of P. P. Examination respec- 
tively; and that the opposite parties are estop- 
ped from doing so after a lapse of four 
years. 

- 8. Dr. Das, learned counsel ‘appearing for 
the petitioner, submitted that even assuming 
. that the petitioner has secured 291 marks in 
the aggregate in the P: U. Sc, Examination, 
there was no bar for his admission to the 
P. P. class of O. U. A. T. This has not been 
‘disputed by the learned counsel, for the 
O. U. A. T., but he submitted that- having 
failed in Mathematics in P. U. Sc. the peti- 
tioner could not have been admitted to the 
P. P. Class with Mathematics as a subject. 
According to Dr. Das the petitioner after 
passing P. P. Examination sought admission 
into the Engineering College. Therefore, he 
' had higher qualification than the required 
minimum qualification (which was P. U. Sc.) 
for admission to the Engineering College. So 
his admission to the R. E. College should not 
have been cancelled as has been done as per 
Annexure-2. He further submitted that An- 
nexure 2 is based on the notification No. 
13893/OUAT dated 7-8-1976 cancelling the 
P. P. Examination. It is evident that this 
notification (Annexure 3) has been issued in 
pursuance of the resolution dated 31-7-1976 
of the Academic council cancelling the P. P. 
results of 1972-73 of the petitioner. It is on 


this basis that the petitioner managed to get 
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himself admitted to the P. P. Class by pro- 
ducing a false mark-sheet. But there is no 
mention therein as to which false mark-sheet 
was produced by the petitioner. The peti- 
tioner has not been given any chance to de- 
fend his case before the order in Annexure 3 
was passed. Dr. Das relied on a decision re- 


‘ported in ILR (1971) Cut 433 (Deba Prasanna 


Misra v; Principal, S. C. B. Medical College, 
Cuttack} wherein it has been observed :— ` 
~ “The. substantial question that arises for 
consideration is whether in awarding discipli- 
nary punishments, principles of natural jus- 


- tice were relevant and, if so, to what extent 


has there been a non-fulfilment of these Te- 
quirements. 
ZX XX XX 

Though there was sufficient justification for 
the College authorities to feel the necessity 
for prompt acticn, there was no justification 
to assume that there could be any antithesis 
between the interest of the institution in the 
matter of maintenance of discipline and the 
interest of the boys sought to be charged 


‘with criminal misconduct in the context of 


their having a proper chance to defend them- 
selves.” 

In the above case the order taking discipli- 
nary action against the petitioners was quash- 
ed. Dr. Das also: cited a decision reported 
in (1980) 49 Cut LT 134 (Badrinarayan Ray 
v. Principal, Narsingh Choudhury College, 
Jaipur). In that case the petitioners were 
debarred from appearing in the Annual Ex- 
amination of the college. After considering 
the report of the Invigilator, the explanation 
received from the petitioners and the state- 
ment of the members of the staff who were 
engaged in conducting the examination, the 
Principal and the Chairman came to the con- 
clusion that the petitioners no more deserved 
to be the students of the institution. .It was 
held by-the Court that the information: gather- 
ed against the petitioners had not been 
brought to the notice of the petitioners; that 
ihe petitioners never had a chance to defend 
themselves; and that there was failure ‘of ob- 
servance of natural justice. Dr. Das also 
cited another decision reported in AIR 1970 
SC 1039; (The Board of High School and 
Intermediate Education, U. P. v: Kumari 
Chitira -Srivastava) wherein it has been held 
(at p. 1040) :— 

“Whether a duty arises in a particular case 
to issue a: show cause notice before inflicting 
a penalty does not depend on the authority’s 
satisfaction that the person to be penalised has 
no defence but on the nature of the orden 
proposed to be passed. 

Where the Board of High School and In- 
termediate examination had cancelled the ex- 
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amination of a candidate who had-been allow- 
ed to appear at the examination and had ac- 
tually answered ‘all the question papers, on 
the ground that he had been admitted to the 
examination in spite of shortage of attend- 
- ance at lectures, without giving any show 
cause notice to the candidate, the action of 
Board is vitiated by violction of rules of 
natural justice. The Boaré in cancelling the 
examination was exercisng quasi-judicial 
functions and it was incumbent, upon if to 
issue a show cause notice to the candidate 
_ before inflicting the penalty of cancellaticn.” 


9. In reply the main contention of the 
learned counsel appearing for O. P. No. 1 is 
that the petitioner was served with a notice 
(Annexure E) dated 6-8-1576 to furnish the 
original certificates and -mark-sheets irom 
Matriculation till P, P. Examinations buz the 
petitioner by an applicaticn dated 7-8-1976 
prayed for seven days’ time. As no zom- 
munication was received til 18-8-1976 and the 
petitioner did not avail cf the opportanity 
afforded to him, the order in Annexure 2 was 
passed. Learned counsel submitted thet as 
the Utkal University has not been made a 
party, this writ petition stould be dism-ssed. 
He further argued that the petitioner cennot 
take advantage’ of his own fraud. It has been 
clearly established from the enquiry - made 
from the Utkal University that the mark- 
sheets of the P. U. Sc. sutmitted by the peti- 
tioner while taking admission in the*P. P. 
Class of O. U. A. T. and also in the R. E. 
College were forged and fabricated. Or bė- 
half of the O. U, A. T. leerned counsel nade 
a similar contention and s.bmitted that zt the 
time of admission the petitioner had given an 
--undertaking that the information furnished in 
the application form was correct to the best 
- of his knowledge and he would abide by the 
Tules and regulations of zhe University and 
the College and would vithdraw from the 
University and the College at any time 
should the Vice-Chancello> so desire ic the 
interest of the. institution. But this wunder- 
taking is of no avail becaise when the P. P. 
‘results were cancelled as. per Annexure 3, the 
petitioner had already left the college since 
more than three years. -Learned ccunsel 
further submitted that the petitioner could 
not have taken admission nto the P. P. Class 
with Mathematics as a sutject'as he hac fail- 
ed in that subject in P. U. Examinatior. 


‘10. On behalf of the opposite partes a 
decision reported in DLR “1977) 1 Cut 33: 
(AIR 1977 Orissa 107). (P-asant Pattajoshy v. 
Principal, Lingaraj Law College) has been 
cited. In that case in pera. 8 of- the judg- 
ment it has been held :— - ' 
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“Denial of natural justice has uot- pre- 
judiced the petitioner in any manner because 
the facts which led the Principal to reach his 
decision are not disputed: The insistence on 
grant of a hearing is on the footing that given 
an opportunity before the order was made, 
the petitioner could have shown to the Princi- 
pal that the facts were untrue or even if the 
allegations were true, an order of expulsion 
was not: warranted. Now that the factual 
basis is found to be true and goes almost un- 
disputed, the question is whether there has 
been substantial prejudice to the petitioner by 
denying him an opportunity of showing cause 
against the expulsion. We think, even if an 
opportunity had been granted, the position 
would not Lave improved and, as we have 
already said, the antecedents are such that 
any Principal interested in maintaining ap- 
propriate discipline and order within his Col: 
lege would legitimately feel tempted to keep 
out a student with petitioner’s antecedents 
from his institution. It is not the petitioner’s 
case that the Principal acted mala fide or with 
bias ‘and/or prejudice against him. In the 
greater interests of the institution, we are 
satisfied that it is a fit case where we should 
not intervene by exercise of our extraordinary 
jurisdiction.” 


Another decision reported in (1981) 51 Cut 
LT 455 : (AIR 1981 Orissa 91) (Krupasindhu 
Mallik v. Orissa Board of Secondary Educa- 
tion) has’ also been cited wherein it has been 
held (at p. 92) :— 

“Fraud vitiates all actions and no Court 
can uphold a right based. on fraud. Even for 
considering a claim of estoppel, the law is not 
different and one’s own fraud can be allowed 
to support the claim of a right. The Board did 
not make any mistake. The fraud out of which 
petitioner claims benefit should be assumed 
to have been on the basis of some associa- 
tion of the petitioner with the racket’ that was 
operating. Otherwise, there could be no oc- 
casion for wrong information to be com- 
municated to the Headmaster in regard to the 
petitioner. Admittedly, all the communica- 
tions have not turned out to be wrong. Peti- 
tioner’s counsel was anxious that petitioner 


-must ‘be protected by giving him compensa- 


tion for the period he has lost by prosecuting 
higher studies by spending a huge sum of . 
money. In the background indicated,. no 
equity arises for consideration.” 


11. Keeping the principles enunciated in 
the decisions cited above in view, it is to be 
examined whether the petitioner is entitled to 
the reliefs claimed by him. 

_ 12. In this case, as would be evident from 
Annexure 2 dated 18-8-1976, the admission 
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of- the petitioner to the. R, E. College, Rour- 
kela- was cancelled as the petitioner had 
managed to take admission into the 1st Semes- 
ter of B. Sc. (Engineering) Class by producing 
a false mark-sheet. The further ground was 
that the O. U. A. T. (O. P. No. 2) in their 
notification dated 7-6-1975 have also cancel- 
led his Pre-Professional results of 1972-73 as 
he had got himself admitted to the P. P. Class 
by producing a false mark-sheet, An- 
` nexure 3, the notification of the O. U. A. T. 
dated 7-8-1976 shows that the P. P. result of 
1272-73 of the petitioner was cancelled as he 
had managed to get himself admitted into 
the P. P. Class by producing a false mark-list. 
The actions in Annexures 2 and 3 have been 
teken after the petitioner studied in the R. E. 
College for about three years, after passing 
the P. P. Examination. It is not disputed 
that before cancelling the admission as per 
Annexure 2 and the result of P. P. Examina- 
tion as per Annexure 3, the petitioner was 
not given any opportunity to show cause 
against the action proposed to be taken 


against him. He had not been given any op- - 


_|portunity to defend his case. The conten- 
tion of O. P. No. 1 that notice in Annexure F 
was issued to the petitioner and he did not 
avail of the opportunity is of no avail. In 
Annexure F the petitioner was only asked to 
produce the certificates and mark-lists of 
Matriculation, P. U. Sc. and P. P. Examina- 
tions. Even if the petitioner failed to pro- 
duce the same, it cannot be said that this 
amounts to a notice to show cause before 
cancelling his admission and against the 
allegation of production of a false mark-sheet. 
Tae notification in Annexure 3 has been 
issued without affording any opportunity to 
the petitioner and he had no chance to de- 
fend his case and this has been done after a 
lapse of three years. From the above facts 
it is quite evident that the principles of natural 
justice had been violated and the petitioner 
had never been given a chance to defend him- 
self. Even assuming that the mark-sheet in 
Annexure 4 submitted by the petitioner is not 
the true mark-sheet and has been fabricated, 
before cancelling his admission to the R. E. 
College and also his results of the P. P. Ex- 
amination, the ‘principle of natural justice 
should have been followed and the petitioner 
should have been given opportunity to defend 
himself: “In our view, the decision reported 
in AIR 1970 SC 1039 (supra) has full ap- 
plication to this case. In view of the above 
finding, the other questions raised by the par- 
ties need not -be gone into. 

“In the result; therefore, the writ peti- 
ie is allowed. ‘The petitioner is entitled to 
‘the reliefs prayed” for. 
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are hereby quashed. We direct the O. P. 
No. 1 to admit the petitioner as a student of 
the 7th Semester of this year of R. E. Col- 
lege, Rourkela, if possible, and if not, in the 
next year. We, however, express no opinion 
as to the correctness of Annexure 4, 

14. No costs, 

P. K. MOHANTI, J. :— I agree. 

Petition allowed. 
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R. N. MISRA, C. J. AND 
R. C. PATNAIK, J. 

Rahas Bewz, Petitioner v. Kanduri Charan 
Sutar and others, Opposite Parties. 

Civil Revn. No. 534 of 1980, D/- 29-9- 
1981.% 

Orissa Consolidation of Holdings and Pre- 
vention of Fragmeniation of Land Act (21 of 
1972), S. 4 (4) — Suit for permanent injunc- 
tion pending at common law — It would not 
stand abated as a result of notification under 
the Act — Relief of injunction not available 
under the Act, immaterial. AIR 1980 Orissa 
33, Overruled. Case law discussed. (Specific 


Relief Act (47 of 1963), S. 38). (Para 5) 
Cases Referred: Chronological Paras 
(1981) Civil Revision No. 195 of 1979, DJ- 
27-2-1981 (Orissa) 5 
AIR 1980 Orissa 33 : ILR (1980) 1 Cut 203 
5 

(1979) 47 Cut LT 494 : (1979) 1 Cut WR 48 
5 

AIR 1973 SC 2451 : 1975 All LJ 175 : 1973 
SCD 886 3 
AIR 1968 SC 714 : 1968 All LJ 46: (1968) 
2 SCJ 480 3 


(1859) 6 CB (NS) 336: (1859) 141 ER 486, 
Wolverhampton New Waterworks Co. v. 
Hawkesford 3 
R. N. Sinha and P. K. Rautray, for Peti- 

tioner; Mrs. A. K. Padhi, for Opposite Par- 

ties. 

R. N. MISRA, C. J. :— Plaintiff’s suit for 
permanent injunction restraining the defen- 
dants from interfering with her possession 
and enjoyment of the property having been 
declared to have partly abated by the trial 
Court under the provisions of the Orissa 
Consolidation of Holdings and Prevention of 
Fragmentation of Land Act (Orissa Act 21 of 
1972) (hereinafter referred to as the ‘Act’) 
she has filed this revision application chal- 
lenging the order of partial abatement. When 
the revision petition. came .up for hearing 


* From order of G. - Narasimbam, “Munsif, 
Kendrapara. D/- 4-8- 1980. : 
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before one- of us, it'was directed to be plazed 


before a Division Bench as ‘some ~sitgle- 
Judge. decisions to’ which we shall. make’ re- - 


ference later took conaciey views - on’ the 
point.in issue. , $ š 


- 2. The suit property covered both home- 
stead and other lands. So far as homestzad 
property is concerned, the learned Muasif 
‘held that there would be no abatement -and 


accordingly in the impugned order he direct- . 


ed the suit to continue in regard to plots Mos. 
534, 538, 539 and 540. He, however, direct- 
ed the suit to stand abated so far as Klata 
‘Nos: 152, 249, 501, 537 and 271 are con- 
‘cerned. 

.3. There is no ‘dispute that there 5 a 
‘notification under S. 3 of the Act in which 
‘the disputed properties are included. 
tion 4 of the Act makes provision as to the 
‘effect of the. notification, Sub-section 4) 
thereof provides: — 

“Every suit and proceedings for declaration 
‘of any right or interest in any land situate 
-within. the consolidation area in regard to 
which proceeding could be or ought to be 
started under this Act, which is pending be- 
fore any Civil Court, whether of the firs- in- 
stance or appeal, reference or revision shall, 
on an order being passed in“that behalf by 
the Court before which such suit, or mettre: 
ing is pending, stand abated : 

. Provided ... .....:” 

Counsel for the petitioner contends that a ‘suit 
for permanent injunction cannot abate under 
the provisions of the Orissa Act 21 of 1972, 
inasmuch: as the authorities under the spzcial 


Act have no jurisdiction to grant injunction. 
Counsel maintains that the relief of per- 


manent injunction is a well-recognised ore at 
law. Section 54 of the Specific Relief Act of 
1977 made provision for such a suit and Sec- 
tion 38 of the new Specific Relief Act of 1963 
isa provision following the old pattern. Ac- 
‘cording - to petitioner’s counsel, since per- 
manent injunction is a known form of re- 


medy and a suit exclusively for that. relief. 


lay, unless there was clear provision or by 
necessary implication, the legislative intention 


became manifest, a pending action could p 


abate. The oft-quoted, dictum of Willes I., 
Wolverhampton New ` Waterworks Co v. 
Hawkesford, (1859) 6 CB NS) 336, iš ta the 
following effect :— - 


: “There are. three: ‘classes - of cases in which. 


a liability might ‘be established,. founded upon. 
statute. One is ` where there was 4: liability 


+ existing. at*common law; and that liabili-y: is _ 
‘vafirmed’ by a ‘tatute:-which’ gives*-a_ spacial. de 
‘aid: pectiliar’ form of ‘témedy different fro ot 
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“the remedy which éxisted at common law; 


there; unless the- statute contains words which 
expressly ‘or by: necessary implication excludes 
the common law remedy, the party suing has 


. his election te pursue either that or the statu-: 
‘tory remedy. The second class of cases is, 


where the :s:atute gives the right to sue 
merely, but provides no particular form or 
there, the party can only proceed 
by action at common law. But there is a. 


.third class, viz., where a liability not existing 


at common law is created by a statute which 
at. the same time gives a special and parti- 
cular remedy for. enforcing it. The remedy 
provided by the statute must be followed, and 
it is not competent to the party to pursue the 


‘course applicable to cases of the second 


class.” 
Whe relief-of injunction, as‘ already pointed 


- out, was an existing remedy at common law. 


No provision has been made in the Act em- 
powering the authorities to grant injunction. 
Can the existing remedy at common law. for 
which there is a pending action, in the cir- 
cumstances, be held to have abated ? : 


Undoubtedly, even to grant injunction it 
would be necessary for the Court to adjudi- 
cate upon the question of title or possession. 
There would be many suits where who the 


- rightful owner is has to be ascertained even 


when the relief is one’ of permanent injunc- 
tion simpliciter. Invariably, the question of 
‘possession in praesenti will have to be taken 
into account. There is force in the submis- 
sion of counsel for opposite parties that pos- 


` session is an ‘interest’ in land. A suit for de- 


claration of right or interest including posses- 
sion would, therefore, abate, as required by 
S, 4 (4) of the Act. The main plank in the 
stand taken by counsel for the defendants-op- 
posite parties is that if a suit for declaration, 
of right or interest abates, since even in a 
suit for injunction simpliciter, right and/or 
interest has to be ascertained before relief: 
can be granted, it must follow that the mis- 
chief of. abatement must extend even to a 
suit for permanent injunction only. 


. The legislative policy behind -the Orissa. 
Act 21 of 1972 is clear.. In providing for 
abatement.and temporarily taking away the 
jurisdiction of the Court during the currency 
of the notification under tlie Act, the legisla-- 
ture has intended that when the consolidation - 
operation is on, alt; relevant disputes should 
come before the ‘consolidation authorities and 
two forums should -not .be dealing with the: 


“Same-inatter, as iti that: -event ‘there was likeli- 
‘hood ‘of ‘inconsistent situation arising: 
case`of: Rain Adhar ‘Soi v. , Ramroop Singh; 


- In the: ' 
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AIR 1968 SC 714, the Court considered the 
effect of S. 5 of the U. P. Consolidation of 
Holdings Act and observed (at p. 716) :— 
“We have already extracted the provisions 
of Section 5 of the Act as it originally stood, 
and as it now stands, after the amendment 
in 1966. No doubt, in Cl. (b} @ of S. 5, as 
it originally stood, suits for possession of 
land were also expressly dealt with. But, 
under the amended Section 5, there is no 
direct reference to ‘suits for possession of 
land’. It is, on this difference in phraseology 
of the new section, that Mr. Gupte, learned 
counsel for the respondent, has urged that 
his client’s suit, being one for recovery -of 
possession, instituted under Section 209 of 
the Abolition Act, is not hit by the. provi- 
sions Of Section 5, as it now stands. Mr. 
Gupte points out that when in the original 
Section 5, there was a specific reference to 
suits for possession of land, and which suits 
were to be stayed, there was a conscious de- 
parture, by the Legislature when Sec, 5 was 
amended, by omitting suits for possession of 
land. If the intention of the legislature was, 
Mr. Gupte points out, that the various types 
of suits or proceedings which had to be stay- 
ed, under the old Section 5, have to be de- 
clared, as abated under the new Section 5, 
the Legislature could have referred to all the 
types of actions which had been dealt with, 
under the original section. No doubt this 
line of reasoning, on the face of it, may ap- 
pear to be attractive, but we are not satisfied 
that there is any merit in the contention. 
‘Suits for possession’, as such, has not been 
expressly teferred to, in the new Section 5, 
but, in our opinion, the expression ‘every suit 
and proceeding in respect of declaration of 
sights or interest in any land ... ... ... *, are 
comprehensive enough to take in suits for 
possession of land, because, before a claim 
for pogsession is accepted, the Court will 
have necessarily to adjudicate upon the right 
or interest of the plaintiff, in respect of the 
disputed property, taking into account the 
claim of the opposite’ party. Therefore, 
in our opinion, the suit, instituted by the Tes- 
pondent, is covered by the amended S. 5 of 
the Act.” 
These observations prima facie support the 
stand of the defendants to the effect that the 
suit would abate. We may usefully refer to 
another decision of the Supreme Court in the 
case of Gorakh Nath Dube v. Hari Narain 
Singh, AIR 1973 SC 2451, where referring to 
same S. 5 (2) of the U. P. Act, the Court 
held, with reference to a Bench decision of 
the Allahabad High Court (at p. 2453) :— 
.. «. Here, we find a fairly compre- 
hensive discussion of the relevant authorities 
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of the Allahabad High Court the preponde- 
tating weight of which is cast in favour of 
the view that questions relating to the vali- 
dity of sale deeds, gift deeds, and wills could 
be gone into in proceedings before the con- 
solidation authorities, because such questions 
naturally and necessarily arose and had to be 
decided in the course of adjudications on 
rights or interests in land which are the sub- 


ject matter of consolidation proceedings. We ~ 


think that a destinction can be made between 
cases where a document is wholly or partially 
invalid so that it can be disregarded by any 
Court or authority and one where it has to 
be actually set aside before it can cease to 
have legal effect. An alienation made in ex- 
cess of power to transfer would be, to the 
extent of the excess of power, invalid. An 
adjudication on the effect of such a purport- 
ed alienation would be necessarily implied in 
the decision of a dispute involving conflicting 
claims to rights or interests in land which are 
the subject-matter of consolidation proceed- 
ings. The existence and quantum of rights 
claimed or denied will have to be declared 
by the consolidation authorities which would 
be deemed to have invested with jurisdiction, 
by the necessary implication of their statu- 
tory powers to adjudicate upon such rights 
and interests in land, to declare such docu- 
ments effective or ineffective, but, where there 
is a document the legal effect of which can 
only be taken away by setting it aside or its 
cancellation; it could be urged that the con- 
solidation authorities have no power to cancel 
the deed, and therefore it must be held to be 
binding on them so long as it is not cancelled 
by a Court having the power to cancel it. In 
the case before us, the plaintiffs’ claim is 
that the sale of his half share by his uncle 
was invalid, inoperative, and void, such .a 
claim could be adjudicated upon by consolida- 
tion Courts... ... ... 


4. We may advert to Section 15 of the 
Orissa Land Reforms Act. Sub-section (7) 
thereof clothed the Revenue Officer with 
jurisdiction to pass interim orders relating to 
appointment of receiver. Jurisdiction to pass 
orders of injunction had not been vested. 
When dispute arose as to whether the Reve- 
nue Officer could restrain one party from 
interfering with the possession of the other, 
and whether a relief for such purpose would 
be barred by Section 67 of the Land Reforms 
Act; the Legislature advisedly amended sub- 
section (7) in incorporating therein words “re- 
straining the landlord from interfering with 
the tenant's cultivation of the land or for 
such other purposes.” Mrs. Padhi for the 
opposite parties does nof contend that even 
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in the absence of the power to grant injunc- 


tion, the Consolidation Officer would havz a- 


right to pass an order of that type. It be- 
comes difficult for us, therefore, to accept the 
submission that a suit for permanent injcnc- 
tion pending at common Jaw would stand 
abated as a result of the notification under 
the Orissa Act 21 of 1972 even though the 
telief of injunction is not available under the 
Act. 


What would really be necessary to meet a 
` situation of this type is to clearly authorise 
the Consolidation Officer by law to grani in 
appropriate cases the relief of injunction and 
where such relief is granted, it must alsc be 
declared to be a decree for the purposes of 
execution. The proceedings under the spe- 
cial Act are temporary in nature though the 
effect of several orders made therein are of 
permanent bearing. The consolidation pro- 
cess being temporary, an order of permanent 
injunction granted by the authorities under 
the Act, unless declared expressly to have the 
effect of decree would not be available to be 
executed. For instance, O. 21, R. 32 of C. P. C. 
makes provision for execution of decrees for 
injunction. Orders of the consolidation auth- 
orities should be deemed to be decrees s> as 
to take advantage of the machinery of a 
permanent system for enforcing decrees for 
injunction, Until all that has been done, 
merely by construction of the scheme under 
the Orissa Act 21 of 1972, it becomes difficult 
to hold that the remedy at common law of 
permanent injunction is no more avaiable 
either in the Civil Court or before the zuth- 
otities under the Act, once there is a notifica- 
tion under S. 3 of the Act. 


5. We are inclined, therefore, to hold that 
the suit for permanent injunction in the in- 
stant case did not abate. The view taken by 
P. K. Mohanti, J., in the case of Puni Bewa 
v. Ananta Sahoo, (1979) 47 Cut LT 494, 
where the learned Judge held that so fer as 
the reliefs which relate to matters which are 
beyond the purview of the Act, the suit would 


not abate, and the single Judge decision in- 


Chintamani Bhanja v. Gokula Chandra 
Bhanja, (Civil Revn. No. 195 of 1979, dis- 
posed of on 27th February, 1981) appezr to 
be correct. The subsequent decision of our 
learned brother P. K. Mohanti, J. in Bkaga- 
ban Prasad Das v. Narayan Prasad Das, AIR 
1980 Orissa 33, where he took a conary 
view to his own in the earlier decision, in our 
opinion, does not state the correct position of 
the law. 

6. We are inclined to think that the Leg- 
islature should step in and confer the joris- 
diction on consolidation authorities to grant 
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injunction, both temporary and permanent, in 
regard to lands which are the subject-matter 
of consolidation proceedings and orders of 
permanent injunction should be deemed to be 
‘decrees’ for purposes of execution so that 
the inconvenience which arises may not con- 
tinue and the legislative intention may be 
effectively worked out. 

7. In the view we have taken of the 
matter, the Civil Revision must be allowed 
and the impugned order declaring the suit to. 
have abated for a part of the property must 
be set aside. We direct the trial Court to 
dispose of the suit quickly. 

There would be no order for costs. 

PATNAIK, J. :— I agree. 

Revision allowed. 
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_R. N. MISRA, C. J. AND 
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Ajoy Kumar Singh, Appellant v. Pata Dei 
and others, Respondents. 


A. H. Os. Nos. 25 and 26 of 1976, DJ- 
28-9-1981.* 


(A) Motor Vehicles Act (4 of 1939), Sec 
tions 95 (5), 96 (2) and 111-A — Orissa Motor 
Vehicles (Accident Claims Tribunals) Rules 
(1960), R. 7 — Filing of written statement by 
Insurer under — It is not mandatory for the 
tribunal to call upon the insurer to file written 
statement — Plea under S. 96 (2) — Can be 
raised by Insurer by filing written statement 
— Failure of Insurer — Tribunal inviting 
written statement after closing of trial — 
Not valid. Decision in Misc, Appeals Nos. 148 
and 181 of 1974, D/- 25-2-1976 (Orissa), Re- 
versed. 


Where the Tribunal invited a written state- 
ment from the insurer after the trial was 
closed and had adjourned his proceedings 
from day to day awaiting the filing thereof, 
the procedure adopted by the Tribunal was 
clearly contrary to the rules and accepted 
system which was prevalent in Motor Ac- 
cidents Claims followed for disposal of 
claims. 

it was for the insurer to raise a plea within 
the scope of S. 96 (2) of the Act. That could 
have been done only by filing a written state- 
ment and raising an issue at the appropriate 


_ Stage. Though the insurer had full notice of 


the matter and should have taken a lesson 


* Against judgment of B. K. Ray, J. in Mise. 
Appeals Nos. 148 and 181 of 1974, Dj- 
25-2-1976. 
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-from the: fact that it had.once been set: ex 
parte and that order had been recalled. and 
~ indulgence. had been: extended to permit. the 
“insurer to contest the proceedings, the written 


"statement was not filed and the specific plea - 


‘within the ambit.of S..96 (2) of the Act was 
- not raised.. The .appropriate issue was not 
-struck and parties were not put to notice as 
* to what special defence of the insurer had to 
-be met by leading evidence, oral and docu- 
‘`: mentary. The insurer knew what special de- 
fence it had and if it was permitted to. raise 
-it at a belated stage when the trial was over, 
. the proceedings were bound to be prejudiced 
uand the persons who were statutorily: protect- 


ed by a requirement of insurance would cer- - 


= tainly be -adversely affected. Decision in 

Misc. Appeals Nos: 148 and 181 of 1974, D/- 
-25-2-1976 (Orissa), Reversed. AIR 1976 Orissa 
175 (FB), Foll. ` (Para 12) 


' “(B) Motor Vehicles Act (4 of 1939), Ss. 99 
2) and 111-A — Orissa Motor Vehicles (Ac- 
““eident Claims Tribunals) Rules (1960), R. 7— 
“Accident claim — Owner of vehicle has no 
' obligation to examine himself or his driver — 
“Request by claimants to examiné owner and 

driver refused — Closing ‘of evidence — Rea- 
` sonable opportunity should be' given by Tri- 
"'bunal to claimants before adverse inference 

_ could be drawn for non-examination of owner 

and driver while ‘granting permission to in- 

' gurer at the belated stage.’ Decision in Misc. 
‘Appeals Nos. 148 and 181 ‘of 1974, Dj- 25-2- 

1976 (Orissa), Reversed. f (Para 10) 


| (C) Motor Vehicles Act (4, of 1939), Ss. 95, 
96 (2) (b) — Third party insurance policy — 
- Breach of condition.— No condition in bond 
to permit vehicle to be driven only by named 
: driver — There is no breach of condition 
. when vehicle is driven by any licensed driver. 
(Evidence Act (1872), S. 114). Decision in 


. Mise. Appeals Nos. 148 and 181 of 1974, Dj- |. 


25-2-1976. (Orissa), Reversed. 


Where the condition in the policy bond did 
‘not permit the’ vehicle to be driven by a 
‘named driver, any--driver who was licensed 
under law was entitled to drive the vehicle 
“and when such a driver drove the vehicle, it 
‘must be assumed that he had the authority 
‘of the owner to drive the vehicle. Conse- 
` quently there could bé no: breach of the: con- 
- dition of the policy on that ground. In the 
“fnstant case it was held that the vehicle’ was 


. not at the garage and had ‘been taken on the `` 


~ goad, therefore there-was no presumption that 
the driver of the vehicle had not operated it, 
: nor was there any ‘scope: for assuming . that 
the vehicle must have been driven by an em- 

- ployee-of. the garage. To assume such a fact 


“by drawing. an: adverse inference. is ‘wholly ~ 


Ajoy Kumar Singh v: Pata Dej - et anf 


“AIR 1964 SC 1736 : 


f Niranjan’ s 
. mother, the widow and a son, , 


- caused the accident. 


ALR. 


--unwatranted-.by law: Decision ‘in’ Misc. Ap- 
: peals: Nos.. 148 and 181 of 1974, :D/- 25-2- 
- 1976. (Orissa), 


Reversed. (Para 12) 
(Ð) Motor Vehicles Act (4 of 1939), Ss. 9, 
96, 2 (b) — Liability of insurer in- respect of 


“third party risks — Clausé in policy that -if 


‘accident took place insurer had to be notified 
within a time — Silence on part of owner to 
answer ‘queries about by insurer — No breach 


of terms of policy can be assumed to have 


committed by owner — Liability of © insurer 
cannot be affected. 1972 Acc CJ 153 (Ori) 
and AIR 1964 SC 1737, Rel. on. Decision in 
‘Mise. Appeals Nos. 148 and 181 of 1974, D/- 
25-2-1876 (Orissa), Reversed. (Para 13) 
Cases - Referred: Chronological Paras 


AIR 1976 Orissa 175 : 42 Cut LT 648 (FR) 
7 


1972 Ace CJ 153 (Ori) - > 13 
(1964) 2 SCJ 428 13 


` P. Ray, for Appellant; A. K. Mohanty and 


S B. Mohanty, for Respondents. 


i. R. N. MISRA, C. J.:— These- are appeals 
under the Letters Patent read with the Orissa 


-High Court Order directed against the - com- 


mon appellate decision of B, K. Ray, J. under 
S. 110-D of the M. V. Act rendered in Mis- 
cellaneous Appeals Nos. 148 and 181 of 1974. 
` 2. On 12-7-1973 at about 3.30 P. M. -one 
Niranjan Senapati,-a Class IV: employee in 


the Establishment of the Gold Controller was - 


knocked down while: coming. on bicycle on 


-the Link Road within the. town. of Cuttack by 
‘a motor truck bearing registration “number 


ORU 5905." Niranjan succuinbed:.to the .in- 


juries while attempts were being made ‘to.take . 


him to the hospital., His dependants filed a 
claim under S..110-A ‘of the M. V. Act asking 
for compensation of Rs. 40 ,000/-. They im- 


, pleaded the owner of. the. truck as, also the 


Insurer thereof. as respondents. It was `“plead- 


, getting a monthly salary of. Rs. 157/-. “He 
„Was aged about 30 and his contribution to 


the family was above Rs. 90/- per month. 
dependents . happen to. e the 


3. Respondent No. 1, the. owner, ` filed a 
written statement denying that. his truck had 
He.also.denied all other 
-allegations na were made in the petition of 


. claim. 


The Insurer did not file any written sle 
‘nent until the trial was overand the matter 
had beén reserved for award. At that stage 


‘in its written statement, thé’ Insurer ‘pleaded 


that on account of bréach: of the conditions 


“of the-policy issued by it tō the owner s the 


‘Wéhiele, it’ had -no. liability ‘at all. . AR 
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‘4. Before the Tribunal .5. witnesses were 

- -examined -in support of the claim while the 

owner examined only one .witness. Several 

documents were produced on behalf of- the 

„Claimants while on behalf of the owner -the 

route permit and the cert-fied copy of .the 

. driving licence of the truck driver were mark- 

ed as Exts. A-1 and B-1 respectively and on 

. behalf of the Insurer the Policy Bond was 
, Marked as Ext. A-2, 

The Tribunal held that the secie was 
caused due to rash and negligent drivirg of 
the truck in question and the claimants were 
-entitled to compensation of Rs. 14,000/- be- 
- sides costs. He further fornd that the Insurer 

. was not liable to meet the compensation pay- 
able to the claimants as, there was a breach 
‘of the condition of the Pelicy. 


5. The claimants preferred Miscellaneous 
‘Appeal No: 181 of 1974 asking for Ligher 
. compensation and the owner preferred Mis- 
‘“eellaneous Appeal No. 14& of 1974 challeng- 
ing the direction of the Tribunal tha: the 
‘entire compensation was payable by bime and 
-the Insurer was not liable for it. 
- The learned: single Jucge on re-assessing 
‘the evidence allowed the daimants’ appeal by 
enhancing the quantum cf compensaticn to 
'27,740/-. Besides the quantified amount, 
‘the learned single Judge directed: that the 
order for costs of Rs. -40C/- would stand and 
~on the compensation amount the. claimants 
= would be entitled to receive six per cent inter- 
-est per annum from the date of :the claim till 
i payment, In the appeal by : the owner, the 
denned ae Judge came to notice :— 


a n Whe ‘A reading af thé written state- 
- ment of ie oniient No. 1 (owner) filed be- 
“fore the tribunal shows that he simply denied 
the allegations made by.’ the appellants 
(claimants) in ‘their claim petition. He néver 
“took the plea that the’ veticle in questicn ‘be- 
‘Tonging to him was not -nvolved in tke ac- 
“cident. Curiously, however, “during hearing 
before the Tribunal ‘he came forward with a 
“new stand that prior to the date of ‘tke ac- 
'čident the motor: vehicle `n question was in 
the garage of O. P.: W.-1' for repairs ‘and 
that it was made over to 2im after repzirs in 
‘the evening of that day. Therefore, accord- 
‘ing to respondent: No. 1, his truck could not 
ihave caused the accidert’ resulting in the 
death of Niranjan. The tribunal, after very 
-carefully scrutinizing. the evidence. of 
. O. P. W. 1 and relying on the evidence of. the 
witnesses to the accident, has recorded a.de- 
. finite finding that it was the truck of respon- 
dent No..1- which had caused the accident. 
E do not see: any reason.to differ:from -this 
eonclusion.. : Jt- is thus. dear. that the plea 
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-Coming to the question of hotoxatiination 
.of the owner and: the: driver, the- learned single 
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taken by respondent No. ł.at the time of 


» 
ae 


Judge observed :— 

f . respondent No. 2 (Insurer) filed 
an application during hearing of the case be- 
fore the trial for examination of respondent 


‘No. 1 and his driver of the truck. Learned 


counsel for respondent No. 1 took time to 
produce respondent No. 1.and his driver for 
examination. In spite of this neither respon- 
dent No. 1 nor his. driver Chandeswar was 
examined. Therefore, the tribunal is perfectly 
justified. in drawing an adverse inference 
against respondent No. 1... .. ...” 


. Dealing -with the liability of the Insurer, the 


learned single Judge observed :— 
It may be remembered in this 


s6 


see ese sso 


connection that according to the terms of 


the Policy, respondent No. 2 was not to in- 
demnify respondent No. 1 if the vehicle in- 
sured caused the accident while being driven 
by a person other than the owner having no 
authority or by a person without. a driving 
licence. The written statement of respondent 
No, 2 reveals that it has taken, the plea that 
on account of breach of conditions in ‘the 
policy it is not. liable to pay any. damage. In 


_ view of the fact that neither respondent No. 1 


nor his driver, was examined in spite of orders 
of the tribunal, there can be no escape from 
the conclusion. that the vehicle at the time 
of causing the accident was being driven by 
a person either without any authority from 
‘the owner of the vehicle or by a person with- 
out any driving licence. In such an event, 


_ it must ‘be held that there ‘thas been breach 
‘of conditions in the policy issued by respon- 


dent No. 2 in favour of respondent No. 1. 
That apart, a reference to the policy filed in 


' the casé shows that it was incumbent on res- 
pondent No. 1 to inform respondent No. 2 


about the accident immediately ‘after it oc- 
curred. Admittedly, this has not been done. 
On the other. hand, in spite. of respondent 


-No. 2 writing, to respondent No. 1 for in- 


formation about the accident, respondent 
No. 1 kept quiet without replying to the 
queries of. respondent No. 2. This is another 
breach of a condition in. the policy. Sec- 
tion 96 (2) (b) of the Act clearly provides 


. that an Insurer can take a defence that there 
: has been a breach of a special condition in 
the policy, such as excluding driving by any 


person who is not duly licensed or by any 


-person whe has been disqualified for holding 


or obtaining a driving licence. According to 


.Tespondent No. 2; non-production. of respon- 


dent No: 1. and. his -driver or - examination 


_Taises an inference that the vehicle: at-the time ` 
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of causing the accident was being driven 
rashly and negligently by an unauthorised per- 
son. That apart, as has been indicated above, 
the attitude of respondent No, 1 which has 
been noticed by the tribunal in its judgment 
shows that by not informing respondent 
No. 2 about the accident, respondent No. 1 
was guilty of breach of another special con- 
dition in the policy. 

On the aforesaid analysis I have no doubt 
in my mind that the tribunal is right in ex- 
onerating respondent No. 2 from the liabi- 
lity to pay damages to the appellants... ..” 

The owner has carried these two. appeals 
against the common judgment of the learned 
single Judge, 

6. At the commencement of arguments, 
Mr. Ray for the owner-appellant has can- 
didly stated that the quantum of compensa- 
tion determined in appeal is not open to 
challenge as it is a fair estimate on the basis 
of materials taken into account. We must, 
therefore, hold that there is no merit in 
A. H. O. No. 26 of 1976. That appeal is 
directed to be dismissed without any order 
for costs. 

7. A. H. O. No. 25 of. 1976 has been 
dizected against the judgment of the learned 
single Judge in M. A. No, 148 of 1974. The 
main question for determination in this ap- 
peal is as to whether the Insurer has liabi- 
lity to satisfy the demand of compensation in 
terms of the award. Chapter VIII of the 
M. V. Act makes insurance of motor vehi- 
cles against’ third party risks mandatory. Sec- 
tion 95 (5) of the Act provides :— 

“Notwithstanding anything elsewhere con- 

tained in any law, a person issuing a policy 
of insurance under this section shall be liable 
to indemnify the person-or classes of per- 
sons specified in the policy in respect of any 
liability which the policy purports to cover 
in the case of that person or those classes of 
persons.” 
There is no dispute that the truck in ques- 
tion had been insured with respondent No. 2 
covering the risk referred to in S. 95 of the 
Act. Therefore, under sub-section (5) of Sec- 
tion 95, the Insurer has to indemnify the 
owner of the vehicle unless there be any ex- 
emption of liability. 

Section 96 (2) of the Act provides that the 
Insurer shall be entitled to defend an action 
on two grounds, namely — 

“(a) that the policy was cancelled by mutual 
consent or by virtue of any provision contain- 
ed therein before the accident giving rise to 
the liability, and that either the certificate of 
insurance was surrendered to the insurer or 
that the person to whom the certificate was 
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issued has made an affidavit stating that the 
certificate has been lost or destroyed, or that 
either before or not later than fourteen days 
after the happening of the accident the in- 
surer has commenced proceedings for can- 
cellation of the certificate after compliance 
with the provisions of S. 105; or 

(b) that there has been'a breach of a spe- 
cified condition of the policy, being one of 
the following conditions, namely :— 

(i) a condition excluding the use of the 
vehicle — 

(a) for hire or reward, where the vehicle 
is on the date of the contract of insurance a 
vehicle not covered by a permit to ply for 
hire or reward, or 

(b) for organised racing and speed testing, 
or 

(c) for a purpose not allowed by the per- 
mit under which the vehicle is used,. where 
the vehicle is a transport vehicle, or 

(d) without side-car being attached, where 
the vehicle is a motorcycle; or 

(ii) a condition excluding driving by a 
named person or persons or by any person 
who is not duly licensed, or by any person 
who has been disqualified . for holding or 
obtaining a driving licence during the period 
of disqualification; or 

(iii) a condition excluding liability for in- 
jury caused or contributed to by conditions 
of war, civil war, riot or-civil commotion; or 

(c) that the policy is void on the ground 

that it was obtained by the non-disclosure of 
a material. fact or by a representation of 
fact which was false in some material parti- 
cular.” 
A Full Bench of this Court in the case of 
National Insurance Co, v. Magikhaia Das, 
AIR 1976 Orissa 175 (FB) has held (at 
p. 177): 

“The statutory provision is clear that an 
insurer who has been made a party to a 
proceeding for recovery of compensation can 
resist the claim only on those grounds men- 
tioned in sub-section (2) and it is not open 
to it to raise any other plea. The consensus 
of yoi opinion is to the same effect ..... ` 


Admittedly, the owner entered contest in the 
proceeding and, therefore, the Insurer could 
oniy raise a defence in tune with S. 96 (2) 
of the Act. 

8. Before the Tribunal, the Insurer had 
been set ex parte. On 5-2-1974, the appli- 
cation of the Insurer was allowed and the 
order setting him ex parte was recalled. 
Issues were settled on 1-5-1974. Two wite 
nesses were examined on that day for the 
claimants and some documents were exhibit- 
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ed. The Insurer was again set ex parte. On 
9-5-1974, at the instance of the Insure: the 
ex parte order was recalled. That day. the 
Insurer applied that the owner should pro- 
duce the insurance policy and the driving 
licence. An authenticated copy of thə in- 
surance policy was filed by the Insurer. On 
10-5-1974, some more witnesses were ezam- 
ined. The trial continued on 14-5-1974 and 
on that day the Insurer wanted a direction 
to the owner to produce the route permit. 
Further trial was taken up on 15-5-1974 and 
16-5-1974 and the evidence was closed. The 
route permit and the certified copy oZ the 
driving licence produced by the owner were 
exhibited. On that day, the Insurer applied 
for a direction that the owner should exam- 
ine himself as also his driver and feiling 
non-examitation, adverse inference would be 
drawn against the owner. That prayer was 
dealt with by the Tribunal thus :— 

T Heard the learned- counsel on both 

sides. The learned counsel for O. P. Mo. 1 
that he wants time till coming Monday to 
examine the driver and the owner if avail- 
able. Now the case is in the stage of argu- 
ments. As such, such a long date cannot be 
given. The O. P. No. 1 can examine hinself 
and his driver either today or tomorow. 
The petition is therefore allowed.” 
At that stage, the Insurer also filed an appli- 
cation for framing of an addifional issue on 
the question of insurance and the Tribunal 
raised the following issue :— 

“Whether the insurer is liable to pay com- 

pensation to the petitioners (claimants) on 
behalf of the owner under the terms and 
conditions of the policy ?” 
The authenticated copy of the policy of in- 
surance was marked as an exhibit that day. 
Arguments were heard in part and the mat- 
ter was adjourned till next day. On 17-5- 
1974, the Tribunal recorded the following 
order :— 

“...... Heard arguments. Posted to 24 5- 

74 for Judgment, ........” 
Judgment was not ready on the 24th. of May, 
1974. The matter was adjourned to 29-5-1974 
for such purpose. On that day, as order 
No. 35 shows, the Tribunal stated :— 

“At the time of dictating the judgment it 
fs found that a formal defect crept inte the 
record on 5-2-74 on which date the learned 
counsel for the O. P. No. 2 filed a petition to 
set aside the ex parte order passed against 
him and to allow him one month time <o file 
his written statement. The ex parte order 
was set aside but the Insurance Company was 
not directed to file its written statement. 
Neither Order 1, Rule 8 C. P. C. nor Fule 7 
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of the Orissa Motor Vehicles Rules (Accident 
Claims Tribunal) Rules, 1960 casts any duty 
upon the defendant to file written statement, 
unless the Tribunal specifically called upon 
to file written statement. - 


Rule 7 of the Claims Tribunal Rules, 1960 
teads as follows : 


‘The owner of the motor vehicle and the 
insurer may, and if so required by the Claims 
Tribunal shell at or before the first hearing 
or within such further time as the Claims 
Tribunal may allow, file a written statement 
dealing with the Claims raised in the applica- 
tion and any such written statement shall 
form part of the record.’ 

It is clear that a duty is cast upon the Tri- 
bunal by the above Rule to call upon the 
Opposite parties to file their written statement 
but that has not been done and all the parties 
missed this most important legal imperative 
violation of which vitiates entire procedure 
and trial of the case. In exercise of the in- 
herent powers to remove any formal defect it 
is ordered under Rule 7 of the Claims Tri- 
bunal Rules to call upon O. P. No. 2 to file 
its written statement within 10 days hence, 
failing which it will be deemed that opposite 
party No, 2 has no written statement to file. 
The Judgment is accordingly stayed and the 
case is posted to 8-6-74 for filing the written 
statement by the opposite party No. 2 — In- 
surance Company.” 

On 8-6-1974, the Insurer did not file the 
written statement and was absent. The case 
was adjourned to 15-6-1974 for Judgment. 
On 10-6-1974, the Insurer filed a written state- 
ment and an application for staying delivery 
of judgment. The Tribunal stayed -the judg- 
ment and directed that the matter would be 
further heard on 15-6-1974. On that day the 
Insurer filed fresh draft issues, the Tribunal 
recast them and adjourned the proceeding to 
19-6-1974 for evidence. The Insurer no more 
participated in the proceeding. The award 
was ultimately delivered on 6-7-1974. 


9. We have referred- to the various orders 
at length with a view to pointing out that 
the Tribunzl appears to have completely 
misconducted himself by falling into a trap 
of errors. Rule 20 of -the Orissa Motor 
Vehicles (Accident Claims Tribunal) Rules, 
1960 (hereinafter referted to as the ‘Rules’) 
made under S. 111-A of the Act makes cer- 
tain provisions of the Civil P. C. applicable 
to the proceedings. Order 9 of the Code 
has been applied. Rule 7, which we have 
already extracted, nowhere makes it manda- 
tory for the Tribunal.to call upon the insurer 
to file a written statement. It enables the 
insurer to file a written statement dealing 
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with the. claim raised-in the application. -It 
alse authorises the: Tribunal: to. make aspe- 


cial direction in that: behalf, if found neces-. 


sary. At its instance the ex parte order was 
withdraw” In the application for recalling 
the ex parte order the insurer had indicated 
that it would file its-written statement.: It 
failed: to do so. 
obviously on the ground that no written 
statement was filed. The insurer participat- 
ed at the trial.and cross-examined witnesses. 
It follows that it did not want to file any 
written statement. After the trial was over 


and the matter was reserved for delivery of 


award, the Tribunal had no business to be 
solicitous for a written statement from the 


imsurer and to have adjourned his proceedings . 


from day to day awaiting the filing thereof. 
The Tribunal seems to have conducted itself 
in a way which gives us the impression that 
it abdicated ifs powers to: regulate ` the pro- 
esedings and permitted the insurer to con- 
teol the proceeding at its choice. 
_ Issues had been settled in the presence of 
the parties. There was no occasion for the 
insurer to put in issues on the basis of its 
written statement after the trial was closed. 
The procedure adopted ‘by the Tribunal is 
clearly contrary to the rules ‘anid’ the accept- 
ed system which is prevalent in Motor Ac- 


cidents Claims or followed for disposat of 


‘claims. $ 


10. The owner had no Obligation to ex- 
amine himself or his driver. If the Tribunal 
thought that: the request to examine -these 
2- persons should be allowed after evidence 
had been closed, the owner. should have been 
given a reasonable opportunity for these 
persons to be called to the Court for being 
examined as witnesses. A reasonable request 


was made on the claimants’ behalf. - That 
‘was, however, rejected on the ground that 
|the stage of argument had reached. Cer- 


tainly the stage of argument had reached -by 
the time the prayer of the insurer was made. 
{That could have been a valid ground to 
reject the request of the insurer at the belat- 
Ted stage, but in case the Tribunal thought 
that should be done, a reasonable opportu- 
nity: should have been extended. to the 
{claimants before any adverse inference .could 
{be drawn for .non-examination. It is -the 
party’s choice as to. who would be examined 
jin support of his stand, and when the Tri 
‘bunal at ‘the: instance ‘of. thé adversary want- 
‘Ned someone to be examined, a reasonable 
pbponuny Should have been extended. . 


“at, “its was. ‘for the insurer’ to raise a ‘plea 
within’ “the * scope of $. 96. -(27 ‘of - the. 
: Chat could. have -beea done. onmy-by -filing:a. - 


: Ajoy Kumar Singh. v, Pata Dei: .. 


. It was again set ex parte . 


, garage. 


“length to accept as a fact that 


Though the insurer 
full notice of the matter and 


been: set ex parte and that order had been 
recalled’ and indulgence had been extended 
to permit the insurer to contest the proceed-' 
ings, the written statement was not filed and 
the specific plea within the ambit of S. 96 (2) 
of the Act was not raised. The appropriate 
issue was not struck and parties were not 
put to notice as to what special defence of 


the insurer had to be met by leading evi- ` 


dence, oral and documentary. The insurer 
knew what special defence it had and if it 
was permitted to raise it at a belated stage 
when the trial was over, the proceedings 
were bound to be prejudiced and the per- 
sons who were statutorily protected by a re- 
quirement’ of insurance would certainly be 
adversely affected. 


12. .The learned single. Judge is wrong iñ 


saying that the owner had not indicated 
denial of the involvement of his truck in 
the accident. Paragraph 10 of the written 


statement specifically denied the allegations 
made with reference to truck No. ORU 5905 
of which he was owner. It is true that he 
had never pleaded that the vehicle had been 
left at a garage for repairs and since the 
vehicle had not been taken out of the ‘garage 
by the time of the accident, that truck could 
not have caused the accident. This was for 
the first time introduced at the trial. Both 
the Tribunal as also the learned single Judge 
have discarded this defence, the result of 
which is that the allegation that the vehicle 
was made over to the garage for repairs and 
was at the garage when the accident is said 
to have taken place is a false one.’ Once it 
is held that the vehicle was not at the garage 
and had been ‘taken ‘on the road, there’ was 
no presumption that the driver ‘ofthe vehi- 


cle had not operated it, nor was there any 
scope for assuming that 


-the vehicle must 
have been driven by an employee of the, 
To assume such a fact by drawing 
an adverse inferénce is wholly unwarranted 
by law. We are not prepared to go- that 
the vehicle 
was being driven at the time it met. with.an 
accident by an unauthorised’ person. -The 
learned single Judge in our view committed 


an error inassuming that the person who}. 


drove the vehicle,.even if he belonged to the 


“garage, was an unlicensed driver. The con- 
dition in: the policy’ bond did not permit the} - 


vehicle to be driven by. a.. named.: driver. 
‘Any. driver: who..was. licensed ` under the law 


`~ 
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- writteà statement and raising an issue, at the 
- appropriate. stage. had.: 
‘should have ' 


taken a lesson from the fact that it had once ' 


J 
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‘Act. .: was-'éntitled’ to. drive..the vehicle and when} . 7 a 
- such ardriver drove the-yehbicle,. it - , must. be ioy 
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assumed that ‘he ‘had the authority of the 
owner to drive the. vehicle. There: could be 


no breach of the’ condition of the: : policy “on : 


that ground. 


: 13. The learned single Judge has also 
relied upon 4 clause in the policy that if the 
accident took place, the insurer had ®© be 
notified within a time. Cn the basic of 
silence on the part of the owner to arswer 
the queries made by the irsurer, the leerned 
single Judge has assumed that a breach of 
the terms of the policy had been commatted. 
Here again, we think tke learned single 
Judge went wrong because, as was pointed 
out by this Court in the case of the New 
India Assurance Co., Ltd. y. Srikanta Gaosh, 
1972 Acc CJ. 153, such a defence for tke in- 
surer to avoid, liability under the Act would 
not be available., .One of us in the reported 
decision referred to above quoted wha: was 
said by the Supreme Court in the case of 
New Asiatic Insurance Cc. Ltd, v. Pescumal 
Dhanamal Aswani, AIR 1864 SC 1736, which 
we’ may usefully quote heze (at p. 1741): 

“Thus the contract between the irsured 
‘and the company may nct provide foc all 
the. liabilities which the company has to 
undertake vis-a-vis the third parties, ir view 
of the provisions of the Act. We are of 
opinion that once the company had wnder- 
taken liability to third perties incurred ` by 
-the persons.as specified im the policy, the 
third parties’ right to recover any anount 
under or by virtue of tke provisions of the 
‘Act is not affected by any condition in the 
policy. Considering this aspect of the terms 
of the policy, it is reasonable to coaclude 
that Proviso (a) of para 3 of S. II is € mere 
condition affecting the rights of the astied 
. who effected the policy and the persons to 
‘whom the cover ‘of the policy was extended 
"by. the company, and dces not come in the 
„way of third party’s claim against a person 
i. specified in para 3 as on2 to whom ccver of 
. the policy was extended?’ ` 

We ate inclined to agree i in 1 the facts of the 
‘ease with the submission advanced on behalf 
of the appellant that the insurer was aot en- 
titled to raise the defence on. account of. its 
conduct and there was mo scope for Grawing 


‘lany adverse inference for non-examination ` 


“Jof the owner and the driver of the truck and 
there was no foundation for the finding that 


which led to the position . that the insurer 
_}was absolved of its statatory liability. 


77 U4. A. H.O.: No: 25 ‘of. 1976 is- seconds 6 


ingly -allowed The decisions of-the- Tribu- - 


inal as. also of the learnad single: Judge. are 


`, feVersed and 'thé-insurer.3s ` sheld:liable-for -the — 
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entire compensation: payable to: the claimants, 
as it-is within the- statutory limit prescribed 
under the Act. The.claimants shall be en- 


titled-to: costs. from the insurer only.. Hear. 

ing fee is assessed -at -Rs. me as 

hundred), : 
I agree. 


 PATNAIK, J. :— 
E s Qn accordingly 
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P. K. MOHANTI AND B. N. MISRA, JJ. 
Smt. Reena Padhi | and others, Plain- 
tiffs v. Owners and parties, interested, 
in the motor vessel ‘Jagdhir’ No. 1623 
registered at the Bombay Port of Registry, 
India, and another, Defendants. 
‘Admiralty Suit No. 1 of 1980, DÍ- 
21-10-1981. _ oo ope 
{A) Orissa High Court Order (1948), 
Article 4 — Admiralty jurisdiction of 
Orissa High Court — It is same as con- 
ferred on Supreme Court of Judicature 
at Fort William, Bengal. by Charter of 
1974. (Colonia] Court of Admiralty Act 
(1890), S. 3; Letters Patent (Cal.) Prė.; 
Government of India Act (1935), S. 106, 
Letters Patent (Patna); Cis. 24, 25; Con- 
stitution o India. Art. 225; Admiralty 
jurisdiction — Scope), a 
The origin and development of 


Admiralty iurisdiction of, the 
High Court is as follows:— . 


The: Charter dated 26th - March, 1774, 
established a Court of record to be 
called “the Supreme .. Court of Judica- 
ture at Fort William in. Bengal” consist- 
ing of a Chief Justice- and three other 
Judges. -Thus from 1774 the Supreme 


“the 
Orissa 


‘Court of Judicature at Fort William be- 


gan to exercise Admiralty jurisdiction. 
Cl. 26 of the Charter dated 26th March, 
1774 declared the Supreme Court of 
Judicature at Fort William in Bengal to 
be a “Court of Admiralty”, in and for 
the provinces, countries, or districts, of 
Bengal, Bihar and Orissa and all other 
dependent territories and islands ad- 
(Para..7) 
The Admiralty jurisdiction of the Cal- 


"cutta High Court commenced with the 


: Charter of 1774 and without extension or 
there was a breach of. the terms of .the policy. 


expansion ` continued -by~ the 
Patent .of 1862 and 1865. 


Letters 
It was finally - 


` textended and ‘improved’ by the Colonial 
Courts; and Admiralty Act. 1890 and the 
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jurisdiction of the High Court in Eng- 
land in 1890. The said jurisdiction was 
preserved and continued by S. 106 of the 
Government of India Act. 1915. This was 
the Admiralty jurisdiction of the Cal- 
cutta High Court in the year 1916. On 
22nd March, 1912, Bihar and Orissa were 
taken out of the limits of the Presidency 
of Fort William in Bengal anq consti- 
tuted into a separate Province, The High 
Court of Judicature at Patna was consti- 
tuted as a Court of Record in 1916, the 
Letters Patent. Thus from 1916, the 
Patna High Court became authorised to 
exercise Admiralty jurisdiction in the 
Province of Bihar aha Orissa, 
f (Paras 10,.11) 
Orissa was created a separate Pro- 
vince on the ist of April, 1936. In exer- 
cise of the powers conferred by sub- 
sec. (1) of S. 229 of the Government of 
India Act, 1935 as adapted by the India 
Provisional Constitution (Amendment) 
Order, 1940, the then Governor-General 
of India made the Orissa High Court 
Order, 1948 vide Notification No. S.O. 10 
dateq the 30th April, 1948, Government 
of India, Ministry of Law (Reforms), 
and constituted the High Court of Orissa 
asa Court of Record for the Province 
of Orissa. There is no specific mention 
of Admiralty jurisdiction in any of the 


Articles of the Orissa High . Court 
Order, 1948. The expression “all such 
original, appellate and other jurisdic- 


tion” occurring in Art. 4 of the 1948 
Order by necessary implication includes 
the Admiralty jurisdiction. The Ad- 
miralty jurisdiction of the Patna High 
Court which was transferred to Orissa 
High Court in 1948 was the jurisdiction 
which had been conferred by the Charter 
of 1774 on the Supreme Court of Judica- 
ture at Fort. William in Bengal, conti- 
nued and conferred on the Calcutta High 
Court by Letters Patent of 1862 and 
1865 and the jurisdiction of the Calcutta 
High Court under the 1890 Act. Thatin 
essence ig the Admiralty jurisdiction of 
the Orissa High Court up-to-date. The 
Admiralty jurisdiction of the Orissa 
High Court was preserved and continued 
py Art. 225 of the Constitution of India, 
(Para 12) 

“It cannot be said that even in the ab- 
sence of internal municipal law in that 
regard, the Admiralty jurisdiction of the 
Orissa High Court should include ‘inter- 
national law maritime. With regard to 
Admiralty Orissa High Court is a Court 
of prescribed jurisdiction. It cannot go 
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beyond the instrumentalities of internal 
municinal law which have conferred 
upon it the Admiralty jurisdiction. 
(Para 12) 
(B) Orissa High Court Order (1948), 
Article 4 — Admiralty jurisdiction of 
Orrissa High Court — Scope of — Not 
concurrent with. other High Court — 
Suit filed under its Admiralty jurisdic- 
tion — Defendant not residing within 
High Court's jurisdiction — Suit not 
maintainable, (Colonial Courts of Ad- 
miralty Act (1890), Pre.; Civil P. C. (5 
of 1908), S. 9; Admiralty jurisdiction — 
Scope), | 
It cannot be said that all the High 
Courts in India exercising Admiralty 
jurisdiction have concurrent powers to 
entertain causes of action arising in the 
high seas or foreign territorial waters 
irrespective of where the defendants re- 
side, carry on their business or personal- 
ly work for gain. On the other hand, the 
Letters Patent of 1916 under which the 
Admiralty jurisdiction of the Calcutta 
High Court was passed on to the, Patna 
High Court in respect of the Province of 
Bihar and Orissa High Court Order, 
1948, under which the Admiralty juris- 
diction in respect of Orissa was passed 
on from Patna High Court to Orissa 
High Court clearly, indicate that the 
Admiralty jurisdiction of the Orissa 
High Court is exclusive. distinct -and 
separate from that of any other High 
Court. Law in all civilized countries 
tends to prescribe the definite forum 
where dispute of any particular nature 
would be entertainable This is done 
with a view to avoiding uncertainty and 
conflict of jurisdiction. (Parg 13) 
The Orissa High Court has not been 
declared as a Coloniaj Courts of Ad- 
miraltvy and the Colonial Court of Ad- 
miralty Act (1891) has no application to 
the Orissa High Court. Hence the ‘State-. 
ment of Objects and Reasons’ of the 
1891 Act. cannot throw any light on the 
territorial limits of the Admiralty juris- 
diction of the Orissa High Court. On the 
other hand the Proviso to Cl, 28 of the 
Charter dated 26-3-1774 which even now 
controls the Admiralty jurisdiction of 
the Orissa High Court indicates tha; the 
powers and authorities under it to pro- 
ceed in maritime causes and according 
te the laws of the Admiralty shal] ex- 
tend and be construed to extend only to 
the citizens of India residing in the State 
of Orissa ang to persons who on the date 
of the cause of action were in the ser- 
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vice of the Government or in the service 
of the citizens who are residents of 
Orissa. (Para 14) 

In the instant case an employee of a 
Shipping Company died due to explosion 
in aship which was at the relevant tme 
harboured at a port in Japan. The legal 
representatives of the deceased filec a 
suit for damages in Orissa High Court 
under its Admiralty jurisdiction against 
the shipping Company owning the ship. 
The Company carried on its business at 
Bombay i.e. outside the jurisdiction of 
the Orissa High Court. 

Held that the deferidant Company did 
not belong to anv of fhe three categcries 
of persons described in the Provisa to 
Cl, 28 of the Charter of 1774. Accord_ng- 
ly, the defendant could not be >ro- 
ceeded against in an action in personam 
in the Admiralty jurisdiction of the 
Orissa High Court. (Paras 14, 18) 


The Admiralty jurisdiction of the High 
Court has to be tested by the rules of 
procedure laid down in the Civil P. ©. (5 
of 1908). There can be no doubt tha-the 
cause of action can never arise within 
the local limits of a Court’s jurisdiction 
ir cases of maritime torts comm-tted 
upon the high ‘seas or foreign territorial 
waters. S. 20 (c), C. P. C. cannot be in- 
voked in such cases. Therefore either 
the conditions laid down'in S. 20 (a: or 
those laid down in Section 20 (b), CP.C. 
must be satisfied before the Court can 
entertain a suit. Where the defencants 
do not voluntarily reside or carry on 
their business or personally work for 
gain within the local limits of the izris- 
diction of the High Court. S. 20, C. P. C. 
would bar the jurisdiction of the 
Court to entertain the suit. S. 112, Zivil 
P. C. would not be attracted in such 
situation, {Para 15) 
Caseg Referred: Chronological Paras 
(1981) 2 Cal LJ 129 10 
AIR 1973 Bom 18:74 Bom LR 514 10 
(1972) AC 242: (1971) 2 WLR 970: (2971) 

1 All ER 1110 (H. L.) B. The Tojo 

Maru a 
(1968) 72 Cal WN 635 
AIR 1961 Bom 186:62 Bom LR Ga 

; 4, 5, 10 
1927 AC 9306:43 TLR 698, The Yuri 

Maru, The Woron 10 

Samareswar Mohanty, for Plaintiffs: 
Govind Das, Pradyumna Kumar Mokanty 
and Karunakar Jena, for Defendants. 

B. N. MISRA, J.:— This is the first 
suit filed in the Admiralty jurisdiction 
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cf this Court. Reena Padhi, widow of 
the late Rabindranath Padhi, is plaintiff 


“No. 1 Rinkų plaintiff No. 2 and Rajat 


plaintiff No. 3 are respectively the minor 
daughter and son of plaintiff No.1 and 
the late Rabindranath Padhi. Minor 
plaintiffs 2 and 3 are represented in 
the suit by their mother plaintiff No. 1 
who has filed an affidavit that her inter- 
est is not adverse to that of er minor 
daughter and son. The owners and par- 
ties interested in the ship “Jagdhir” are 
described as defendant No, 1 and Messrs 
Great Eastern Shipping Company, Limit- 
ed having their registered office at Mer- 
cantile Bank Building, 60 Mahatma 
Gandhi Road, Bombay are defendant 
No. 2. In the plaint both ‘action in rem’ 
and ‘action in personam’ are combined 
and pleaded against the defendants. 
However, Mr. S. Mohanty, learned coun- 
se] for the plaintiffs, submitted to the 
Court that for the present he was not 
pressing for an action in rem. Therefore, 
the presen; claim is an action in per- 
sonam. The defendants have entered ap- 
pearance and filed objection to the main- 
tainability of the suit. It was decided 
that the question of maintainability of 
the present suit in the Admiralty juris- 
diction of this Court should be first con- 
sidered as a preliminary issue, Plain- 
tiffs and defendants have been heard on 
this preliminary issue and the present 
order is confined to the question of 
maintainability of the present action in 
personam. 


2. Facts necessary for a proper deter- 
mination of the question of maintain- 
ability are noted hereunder. The late 
Rabindranath Padhi, husband of plain- 
tiff No. 1 and father of plaintiffs 2 and 3, 
graduated as a Marine Engineer and 
joined service under defendant No. 2 op 
the 28th October, 1967 as the Fifth 
Engineer. In June, 1973, Rabindranath 
had risen to the position of a Chief 
Engineer and at the time of his death his 
total annual emoluments from service 
were Rs. 78,040.00 being his basic wages 
and allowances as per details given in 
Schedule ‘A’ appended to the plaint. As 
per the terms and conditions of his ser- 
vice Rabindranath would have retired 
from service at the age of 60 years, 
but there were reasonable prospects of 
his continuing in service even beyond 
that age. Out of his aforesaid earnings 
Rs. 3,600/- per annum was being spent 
by him for himself. Had he lived, 
Rabindranath would have spared the 
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balance amount as assets.to-hig «family, 
namely, the plaintiff, Rabindranath. was 
‘the sole earning: member of the .family. 
He was of good health and was expected 
to live up to the age of 85 years. On 12th 
-May, 1978. Rabindranath took over 
-charge as the Chief Engineer of the ship 
-'M. V. Jagdhir’ at Kandla port in the 
‘State of Gujarat, India. The ship started 
‘its voyage on:or about the 2nd June, 1978 
‘and thereafter called at Haladiqg . and 
Paradip. After loading was over in these 
ports, the ship sailed to the Japanesé port 
‘of Sakai with a halt for a few hours al 
‘Singapore. The ‘ship was-dry-dockeq at 
` the port of Osaka in Japan and after 
-some repairs on shore it moved to the 
‘port of Mizushima in Japan for loading 
“of cargo. 
ginning of the voyage the ship was not 
seaworthy in all respects and in parti- 
cular the air-conditioning equipment 
bad serious defects exposing the . engi- 
neers and engine crew to a high degree 
of risk to their lives. These defects were 
present while the ship was at Mizushima. 
Defendant No. 2 had failed to exercise 


Reena. Padhi v.. Owners. of. Motor Vessel-:‘Jagdhir’. 


S 


Tt is- alleged that from the be- 


~ due diligence and. care to make the ship, 


- seaworthy in all. respects before . .com- 
‘mencement of the voyage.. Since long 
before the’ voyage- the air-conditioning 
equipment in the vesse] had been: de- 
‘liberately or negligently kept. in: a ‘state 
of disrepair, thereby endangering the 
‘lives of the crew. Defendant No. 2 had 
taken no steps-‘to remove -the ° defects 
either before the voyage or during the 
‘-yoyage,-On the 20th of July, 1978, while 
the ship was at Mizushjma port and 
Rabindranath was working in the room 
‘housing the air-conditioning equipment, 
- there was an explosion in the said equip- 
ment. Rabindranath who was injured in 
‘the said explosion succumbed tō his in- 
furies on the. 25th July, 1978.at Mizu- 
shima Seamen’s Clinic. Mizushima 
Daiichi Hospital] (Annexe), ‘Kurashiki City, 
Okayama, Prefecture. Japan. It is: stated 
‘that on account: of Rabindranath’s. death, 
his estate and the plaintiffs. suffered. lose 
amounting to Rs. 15,14.000.00 as describ- 
ed ‘in Schedules. B,.C and. D, appended to 
the plaint, . According. to the plaintiffs, 
' the- aforesaid ‘amount constitutes a mari- 
time lien-on the vessel M. V. Jagdhir 
and all. her - engines, gear, tackles, 
machinery, plants, apparel and furniture. 
It is asserted. that Rabindranath’s 
-death took place on board the-:ship upon 
the- ‘waters of Mizushima ‘harbour’ which 


` dents: Act. 1855 and ‘such 
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-ig understood. in Admiralty:.Jaw:. aud: that. ~ ; 


‘the.present : suit lies only: in the Ad- 
‘miralty jurisdiction of «this High Court 
and.not within the jurisdiction .of any 
other Civil Court anywhere else in India 
In the absence of any Admiralty. Rules of 
the High -Court of Orissa, a sum of 
Rs. 15:00 has been paid as court-fees ac- 
cording to Rule 49 of the ‘Admiralty 
‘Rules of: the. Calcutta High Court. The 


cause of action is stated to have arisen . 


on the 20th July, 1978 when the.exple- . 


‘sion took placè on board the ship and 
cn the 25th July, 1978 when Rabindra- 
. Path succumbed to the injuries he had 
suffered in the said explosion. The plain- 
tiffs have accordingly prayed .that the 
defendants be ordered to - pay a sum of 
‘Rs. 15,14,000.00 with pendente lite 
‘future interest. Prayers (ii), (iii) and (iy) 
in the plaint have not been pressed by 
the plaintiffs as they have confined. their 
present claim to item (i) being an action 
in personam against the defendants, 


` 3. The defendants | have ` ' challenged 
fhe maintainability of the. © suit.: 
Stated in their objection that the. Ad- 
miralty jurisdiction vested in’ the Cal- 
cutta High Court was transferred’ by 
_Lettérs Patent to the Patna High Court, 
Under the Orissa High Court Order, 1948 
the Admiralty jurisdiction of the Paina 
High Court has been. ‘transferred | ‘to this 
High ‘Court, It is stated ‘that the ` Ad- 
Iiralty Court. Act. 1861 (24 and 25 Vict. 
c..10) (hereinafter referred” to as the 
1861 Act) governs the field of Admiralty 
law in the State of Orissa. Section 7 of 
the said Act provides for jurisdiction in 


ease of damage done. by any ship and ` 


_the present cause involving ‘a fatal acci- 
dent to an employee ‘cannot: be -enter- 
tained within the Admiralty -jurisdiction 
of the 1861 Act. The expression “by a 
‘ship” in Section 7 of the 1861 Act refers 
to external and extraneous action ‘by an 
cffending shin when any such'ship is an 
active instrument of any damage, it does 
not include a cause of action on “board 
the ‘ship when on voyage. The right of 
action under the- Fatal Accidents Act in 
‘a case like the present one, cannot be 
said to be-a “claim for damage done by 
a ship” within the meaning of Section 7 
of the 1861 Act. The: suit discloses a 
‘cause Of action. under the Fatal Acci- 
action cannot 
‘be entertained by the ‘High Court in its 
‘Admiralty jurisdiction. It: ig stated that 


-no action ` iyy rem. lies: against: the’ defend- - 


is a part Of. thie: thigh” seas’ as that term ` añts.- It is further .asserted: that a- suit-im 


z 


“It is . 


and _ 
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.i.personam -can-.be- instituted wher-. the 
‘defendants reside or tbe- cause: of ction 
‘ arises. In the present cese the defendants 
:do not at the time of 2ommencement of 
the suit or thereafter actually and volun- 
tarily reside or carry on- their . business 
: Or personally work fo- gain within the 
jurisdiction of this Higa Court nor has 
-the cause of action erisen within the 
‘jurisdiction of this. High Court and 
‘therefore the present action is not main- 
tainable. It is stated that the -rlaint 
‘should be rejected under: Order -VIL 
Rule 11, C. P. C.-as it does not disclose 
“any cause of action, the plaint is written 
on insufficiently stamped paper and the 
“suit appears from ‘the statement of 
: plaint as barred by the law of Admiralty. 
“It is pointed out that the Calcutta High 
‘Court Admiralty Rules cannot sg vern 
:the suits instituted in Orissa.. Tke de- 
-fendants have accordingly prayec that 
ithe plaint should be elected wih costa, 


4. First it is necessery to indica e, the 
““scope, nature ` and extent of the ‘Ad- 
miralty jurisdiction of this’ High ‘Court. 
It would not be’ out of place to briefly 
refer to the origin and zrowth of the Ad- 
‘Miralty 
„which is the source of the Adwiralty 
„jurisdiction of the Courts in India. We 
„may begin with the following passage at 
pages 2 and 3 of Roscoe’s Admiralty 
Practice (5th Edition) extracte] in 
‘Kamalakar Mahadev Bhagat v. Scindia 
‘Steam Navigation Co. Ltd.. Bombay’ (AIR 
paoi Bom 186) — vide para. 17. 


>z “In medievaj times. rot y was there 


a Lord High Admiral, but also Adnirals ` 


for different portions cf the seas around 
athe British Islands:. there was, far, in- 
. stance, an Admiral] of the. West and an 
Admiral of- the Nor-h.. These cfficers 
necessarily possessed disciplinary powers 
over vessels under their command, . and 
-in addition were in a sense sea magis- 
‘trates, for they were tie only macitime 
. Officials with both: authority and rower. 
„They had especially. to . determine dis- 
‘putes in regard to the capture at rea of 
‘enemy property: in other words, `n. re- 
ward to prize. By.a -natural evaiution 
they became also -arkitrators..in , mari- 
time disputes. It was. an obvious step 
“from the exercise of a persona] jucisdic- 
„tion of rude legal kind by officials whose 
_iunctions were primarily. execut-ve to 
the appointment of deputies wl» be- 
„pame recognized | judges. :. Finally. there 
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eventually became 


law and prectice in Ergland. 


„and -all-other things -rising within 
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-emerged: from .:among these:: deputies a 
--personage. who, from deputy of the Lord 
-High Admiral.. 


became. the appointed- 
judge of the English High Court of Ad- 
miralty, who had criminal] jurisdiction, 
who in time of war fulfilled duties. as.a 
judge of.the-Prize Court and exercised 
in the Instance Court jurisdiction finally 
limited to certain: maritime -.causes. The 
‘perms. of these two jurisdictions, which 
quite separate, we 
-have already noted in the fumctions in 
medieval times of the Lord High Admiral 


. and his fellows. This is in a few lines- an 
‘epitome. of the genesis of the High 


Court of Admiralty . which struggled 
.on for centuries side by side with the 
Common Law and Chancery Courts of 
England the one seeking to enlarge the 
.athers to, limit its jurisdiction.” 


- § This old conflict and rivalry be- 
tween the jurisdiction of the High Court 
of Admiralty and the Common Law and 
‘Chancery Courts of England were even- 
‘tually taken note of by the British Par- 
liament which in 1389 passed an Act (13 
Ric. 2 (1389) — Jurisdiction of Admiral 
and Deputy), to prescribe . the limits of 
the jurisdiction .of the High .Court of 
‘Admiralty. .The -Act provided — 


“That the Admirals. and their deputies 
shall not meddle -from henceforth of 
anything done within the realm. but only 
of a:thing done upon the sea as it hath 
been used: in the time of our noble prince 
King Edward grandfather of.our Lord 


.the King that .now is.” 


In spite of legislation forbidding the High 
Court of Admiralty from meddling in 
things not wholly and exclusively done 
upon the sea, the said Court continued 
to. encroach upon the. jurisdiction forbid- 
den to it. It is:on account of this 
attitude of the High Court of Admiralty 
that in 1391 another Act (15 Ric. 2 (1391) 
Jurisdiction of the Admiral) was passed 
which provided— 


’ "It is declared, ordained and establish- 
éd that of all manner of contracts, pleas, 
and: quarrels, and all other things rising 
within the bodies of the counties, as 
well-by land as by water, and also of 
wreck of the sea; the Admiral’s Court 
shal] have no manner of | cognizance, 
power,. nor jurisdiction; but -alr - such. 
manner Of contracts, pleas, and. quarrels 
the. > 
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bodies of counties, as well by land as 
by water, as afore, and also wreck of 
the sea, shal] be tried, determined, dis- 
cussed and remedied by the laws of the 
land, and not before nor by the Admiral 
nor his lieutenant is any wise.” 

This Act made ‘it clear that the juris- 
diction of the High Court of Admiralty 
was confined to things done upon the 
high seas and it had absolutely no juris- 
diction to deal with things arising out of 
the body of a county. However the 1391 
enactment also failed to bring about 
cessation of the conflict of jurisdiction. 
Even after further legislation the con- 
test of jurisdiction did not fully dis- 
appear. The ultimate fate of the riv- 
alry as to jurisdiction has been ex- 
tracted from Roscoe’s Admiralty Practice 
in K. M. Bhagat vy. Scindia Steam Navi- 
gation Co. Ltd., Bombay (AIR 1961 Bom 
188}. i 

“To examine the various cases of pro- 
hibition relating to the Admiralty, which 
are to be found in the early reports, 
would be a long and tedious labour. It 
is sufficient to observe that although the 
common lawyers were notable always to 
hod, firmly and consistently, the ground 
which they had taken. they seem, so far 
as they could, to have acted upon the 
broad rule that nothing was to be left to 
the Admiralty of which the common law 
could conveniently take cognizance. This 
principle, though not always and often 
hicden behind quaint arguments, and 
sometimes only losely enforced, seems to 
haye been the guiding principle of all 
the early decisions. Had the system of 
common law procedure been more elastic 
then it was, doubtless it would have 
been made to embrace the whole jurisdic- 
tion of the Admiralty, and one great 
anomaly in our law would thus have 
been removed. But the technical pro- 
cess of the Courts of common law limi- 


ted their jurisdiction, and hampered 
their procedure: and it was impossible, 
with any show of justice, to prohibit 


suitors from resorting to the Admiralty 
in cases where the Court alone could 
afford a satisfactory remedy. So that as 
matters at Jast adjusted themselves, the 
Admiralty judges, although compelled 
to abandon all claim to genera] maritime 
jurisdiction, were yet suffered to exer- 
cise undisputed authority in all maritime 
cas€s where the common law could not 
give redress. $ 

“Phe Admiralty Court was left in pos- 
session of its jurisdiction over torts com- 
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mitted on the high seas, for that had 
never been disputed, and in suits of 
salvage also its authority prevailed, for 
that was regarded as a branch of the 
royal prerogative, with the exercise of 
which the Court was properly entrusted, 
The Court had jurisdiction over tortious 
acts done upon the high seas. This 
jurisdiction has not been affected or al- 
tered by modern legislation, and has 
been exercised by the High Court in re- 
cent times to restrain such acts by in- 
junction. In suits of possession the 
Admiralty acquired jurisdiction because 
it afforded a summary process unknown 
to the common law, by which the pos- 
session of the very thing in dispute was 
at once dealt with. Again, in cases of 
hypothecation the Admiralty was suffer- 
ed to exercise jurisdiction, because the 
contract of hypothecation was not recog- 
sized by the common law, and it was 
only in the Admiralty that the thing 
hypothecated could be directly proceed- 
ed against. Over seamen’s wages the 
Court, though only after a severe strug- 
gle, obtained jurisdiction. apparently, on 
the grounds that as the crew could sue 
together in the Admiralty Court, the re- 
medy there was more convenient then 
atlaw, and that seamen were entitled to 
the advantage the Admiralty afforded 
them of having the shin itself arrested 
as a Security for their wages. These 
were the principal matters left within 
the jurisdiction of the Court, and even 
as to some of these the Admiralty. judges 
were compelled to move within very 
limits...” 

6. An Ordinance was passed in 1648 
prescribing the jurisdiction of the Court 
of Admiralty, but it was set aside and 
thereafter the High Court of Admiralty 
lost its ‘importance for nearly two cen- 
turies. Then in 1840 the British Parlia- 
ment passed an Act (3 & 4 Vict. c; 65 — 
The Admiralty Court Aci, 1840 herein- 
after referred to as the 1840 Act) toim- 
prove the practice and extend the juris- 
diction of the High Court of Admiralty. 


A significant feature of this Act is .thaf. 


the High Court of Admiralty could also 
take cognizance of the things arising 
within the body of a county in the same 
manner as the Common Law Courts, 
The 1840 Act inter alia provided for 
claims in respect of damage received by 
a ship, By 1861 Act the Parliament 
further extended the jurisdiction of the 
High Court of Admiralty. One of the 
significant changes introduced by the 


$ 


La 
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1861 Act was that the High Couri of 
Admiralty instead of ecnfining its juris- 
diction only to cases of “damage rezeiv- 
ed byaship” could now entertain claims 
in regard to “damage done by a sip”. 
An important thing te note is that 
the jurisdictions of the High Court of 
Admiralty and the Common Law and 
Chancery Courts in respect of ‘damage 
received by a ship” were concurrent 
under the 1840 Act, but the jurisdiztion 
of the High Court of Admiralty in re- 
gard to “damage done sy a ship” cnder 


the 1861 Act was exclusive, The 
1861 Act further provides that 
in cases of damages done bya 
ship on the high seas the aggrieved 


party had the choice tc move the High 
Court of Admiralty either for an action 
in rem or for an action in personam 

7. We may next turn to the crigin 
and development of the Admiralty -uris- 
diction in India with particular refer- 
ence to Calcutta High Court. It appears 
that:the first Charter granted to the 
United Company (after the union of the 
old and new Companies) was that of the 
13th Geo. I in 1726, and it estabfished 
at the settlements of Madras, Bombay 
and Calcutta. the Mayors’ Courts each 
comprising of a’ Mayor and nine Alder- 
men. ‘The Mayor’s Ccurt was a ‘~ourt 
of Record and it had jurisdiction to try, 
hear and determine al} civil suits, ac- 
tions and pleas within the respective 
towns. “The Governor and the 5 Seniors 
of ‘the Council” were appointed Justices 
of the peace with powér to hold Quarter 
Sessions of the Peace and they were 
constituted into a Court of Record for 
the trial of all offences (except high 
treason) committed within the said <owns 
or within ten miles of the same. By 
Charter 26th Geo. II. 753 the Mayors 
Courts, the Courts of Quarter Sessions, 
etc., were re-establishec with re-dis-ribu- 
tion of jurisdiction amongst them. In 
1773 the Committee of Secrecy -appeinted 
to enquire into the state of the: Kast 
India Company submitted its report. 
This report led to the passing of “the 
Regulating Act”, 13 Geo. II e 63. This 
Act authorised His Majesty to establish 
a Supreme Court of Judicature at Fort 
William in Bengal, to zonsist of a Chief 
Justice and three other Judges tc ex- 
ercise and perform all Civil, Criminal, 
Admiralty and Ecclesiestical jurisdiction. 
The Supreme Court cf Judicature at 
Fort William was to be.a Court of Re- 
|cord. Accordingly the Charter dated 26th 
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March, 1774, established a Court of Re-| 
cord to be called “the Supreme Court 
of Judicature at Fort William in Ben- 
gal” consisting of a Chief Justice and 
three other Judges. Thus from 1774 the 
Supreme Court of Judicature at Fort 
William began to exercise Admiralty 
jurisdiction. Clause 26 of the Charter 
dated 26th March, 1774, declared the 
Supreme Court of Judicature at Fort 
William in Benga] to be a “Court of Ad- 
miralty” in and for the provinces, coun- 
tries, or districts, of Bengal, Bihar, and 
Orissa. and all other dependent terri- 
tories and islands adjacent thereunto. 
The said Supreme Court was given full 
power and authority to take cognizance 
of.. hear. examine, try and determine all 
causes, civil and maritime, and all pleas 
of contracts, debts, exchanges, policies 
of assurance, accounts, charter-parties, 
agreements, leading of ships, and al 
matters and contracts, which in any 
manner whatsoever relate to freight, or 
money due for ships hired and let oul 
transport-money, maritime usury oF 
bottmry, and matters civil] and mari- 
time, whatsoever, between merchants. 
owners, and proprietors of ships and 
vessels, employed or used within the 
jurisdiction aforesaid, or between others 
contracted, done. had, or commenced, in, 
upon orby the sea, or public rivers, or 
ports, creaks, harbours, and places , over- 
fiown, within the ebbing and flowing of 
the sea, and high-water mark, within 
about, ang throughout Bengal, Bihar and 
Orissa and the dependent territories ad- 
jacent thereunto, the cognizance whereof 
belonged to the jurisdiction of the Ad- 
Mmiralty, as the same was used and ex- 
ercised in that part of Great Britain 
called England. Clause 27 of the Char- 
ter gave to the said Supreme Court full 
power and authority to exercise juris- 
diction in regard to maritime crimes ac- 
cording to the laws and customs of the 
Admiralty in England committed upon 
the high seas within the aforesaid limits 
of jurisdiction, to punish offenders ac 
cording to the civil and maritime laws 
and to deliver and discharge them and 
to take recognizances, etc. and to arrest 
ships, persons, goods ete. Clause 27 fur- 
ther prescribed that the proceeding in 
Such cause or causes were to be accord- 
ing to the civil and maritime laws and 
customs and also according to the course, 
and order of the Admiralty, as the same 
was then used in England. Clause 28 
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Of the. said..Charter dated: 96th March, 


M -causes maritime extended only to: the 
residing. in the. 


subjects Of the - King 
kingdoms Or provinces of Bengal, Bihar 
and Orissa and .to persons in the service 
of the Company or of any of the subjects. 


8 An-Act° (Stai. 24 and 25 Vict. 


Cap. 104) was passed by the British’ 


Parliament in 1861 for establishing High 


Courts of Judicature in India which in- - 


fer alia authorised Her Majesty to 
establish a' High Court of Judicature at 


. ‘Fort William in Bengal for the Bengal 
Division ‘of the Presidency of Fort Wil- 
‘iam by Letters’ Patent under the Great 
` -Seal of the United Kingdom. 


Section 9 
of the Act authorised the High Courts 
established under the Act to exercise all 
such civil, criminal, admiralty and vice 


‘admiralty, testamentary, intestate, and 
` matrimonia] jurisdiction, origina] and 


` appellate, and all such powers and auth- 


ority for and in relation to the admini- 
stration of justice in their respective: 
presidencies as Her Majesty might by 
Letters ‘patent grant and direct. Letters 


-Patent dated 14th May, 1862 established 


} 


the High Court: of Judicature at Fort 
William'in Bengal-on Ist. July, 1862, 
Clause 31 of the Lettérs Patent of 1862 
inter alia provided that the High Court 
Was to have such civij: and’ maritime 
jurisdiction as was then exercised by: the 
Supreme Court of Admiralty. Clause 32 
‘also gave the High Court such 
jurisdiction as was’ thén' ‘exercised ‘by 
the Supreme Court as a Court of - Ad- 
miralty. The jurisdiction’ vested in the 
High Court by the aforesaid Clauses: ‘31: 
and 32 of the Letters Patent, 1862 ‘was 
continued by Clauses 32 and 33 of the 


~ Letters Patent dated 28th December, 
1865.. ha 
“9 In 1890, the British Parliament 


passed the Colonial Courts of Admiralty 
Act (53 & 54 Vict, c. 27) (hereinafter 
referred to as the 1890 Act). Section 3 


-of the ‘Act provides as follows:— 


: “(aj declare .any court- of unlimited. civil: 
-jurisdiction,. whether original or- appel- . 
‘late: in that-pdossession to be a Colonial . t 
, ing. the Admiralty, - jurisdiction. of -the 


= "3. Power of Colonial legislature as to 


‘Admiralty jurisdiction The legislature 


‘of a British possession may by any Col- 
‘onial. law pres ey 


Court of..Admiralty, and provide for the 


exercise- by Such’.court of. its jurisdiction `~ 
-under this Act: and- limit territorially, or.: 
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_ 1174 -inter alia -provided: that ‘jurisdiction: 


--Of; any: statute or 


criminal . 


‘time of passing of.the Act. 


-Parliament. 
.of the High Court of Admiraity in. Eng- 
. land was conferred.on the. Colonial Court 
of Admiralty by the 1890 Act andthe High 


‘tion: and 

' (b) confer upon’ any inferior ` 
„ordinate: court ‘in’that . possession’ such 
partial or limited Admiralty jurisdiction 
under,.such ,regulations and with such 
appeal (if any) as may seem fit: > 

Provided that any such Colonial law. 
shal] not confer any jurisdiction which 
is not by this Act- conferred upon a 
Colonia] Court of Admiralty.” 


Pursuant to the aforesaid provision con- 


tained in Section 3. of. the 1890 Act. the’ 
Indian Legislattire 


passed Act.-XVI of 
1891. The Colonial Courts of Admiralty 
(India) Act, 1891: (hereinafter ` referred 
to as the 1891 Act) wherein the High 
Court of Judicature at: Fort William in 


' Bengal, -being a Court of unlimited civil 
jurisdiction, was declared to be a Colo-' 


nia] Court of Admiralty along with ‘the 
High ‘Courts at Madras and Bombay and 
some other Courts. Sub-section (27 of 


‘Section 2° of the Colonial Court ‘of Ad- 


miralty Act, -1890 provides ‘that’ the 
jurisdiction of a Colonial 


miralty shall be the same as the ‘Ad- 


‘miralty jurisdiction of the: High Court 


in. England, whether existing by . virtue. 
otherwise, . ‘and ‘the 
Colonial Court of Admiralty may exer- 
cise such jurisdiction in like manner and 


.to as full an extent as the High Court in 


England, and shal]: have the same. re- 
gard as that Court to international law. 
and the comity of nations, The effect..of 
this sub-section is to limit the jurisdic- 
tion of -Colonial Court. of - Admiralty 
established under the . 1890 Act to :the 
Admiraity jurisdiction of the High 
Court of England as it existed atthe 
High 


indicated, the jurisdiction of the 


` Court of Admiralty in England had been 


the . Acts, of 
British 


considerably expanded by 
1840 and 1861 passed. by the 
This expanded 


Courts „including the High Court -of 
Judicature at Fort William in Bengal 
derived the authority to exercise . such 


.. jurisdiction upon. necessary .declaration 
made by, the Indian: Legislature by, Act .. 


‘XVI of 1801.” 
10.. .Post- 1890 


British. Statutes affect- 


or sub~ 


Court of Ad-. 


As already . 


jurisdiction . 


ALR 
- otherwise, the- extent. .of such. jurisdic-. 


yY 


High Court in England do: not.: apply::to  . 


. the, Colonial Courts -of:-Admiralty: ;, This 


192 - 


view ' was ‘first! authoritatively Laid’ dowti 


by the Privy Council in The Yuri Maru. 
The: Woron, (1927 AC 906). .Their Lord- 
ships hejd:— 


“A construction of the statute of 1890 
which would have the singular effect of 
introducing by an automatic process yn- 
asked changes in the jurisdiction and 
procedure of the Courts of self govern- 
ing dominions,. with possible power in 
the local legislature by a cumbrous pro- 
cess to revoke an extension of jurisric- 
tion in rem but no power to undo on un- 
welcome _. abatement, 
not be adopted unless the words of the 
statute should ` be fone to leave no 
alternative. ` 

Neither the early history of the cver- 


Seas Cénrts, the ‘course of modern 12gis- 
lation, continuity of ‘policy, nor practi- 


cal convenience appear to their Lord- 
ships 09 require that the jurisdiction 
defined in -the-- Act shall be de- 


clared to -be that “from time to time 
existing” in the High Court in Eng and. 
On the whole, the true intent of the Act 
appears to their Lordships tọ have been 
to define as a maximum of jurisdictional 
authority for the Courts to be set up 
thereunder, the Admiralty jurisdiction 
of the High Court in England as it exist- 
eg at the time when the Act passed. 
What shall from time to’ time be dded 
or excluded is left for independent legis- 
lative determination.” 


The Calcutta High Court in Nationa Co. 
Ltd. v. Asia Mariner. M. S. The Owners 
ana Parties interested ( (1968) 72 Cal 
WN 635) held: 


“The High Court at Calcutta as a Court 
of Admiralty is, therefore, a Court of 
prescribed jurisdiction. Its jurisdiction is 
prescribed by Clause 26 of the Charter 
of 1774 and. by Section 2 (2) of the 
Colonia] Courts of Admiralty Act, 1890. 
The jurisdiction: has not been extended 
,Or modified by any statute. None cf the 
subsequent British statutes by which 
the Admiralty Jurisdiction of the High 
Court in England has been extend2d or 
affected has been made applicable to 
India," _ (Emphasis added): 
` The aforesaid decision has . been noted 
with approval in a recent decision ef the 
same. High’ Court in Mohamed Saleh 
Behbghari. &. Ço., also .kuown at Md. 


Saleh. Behbehari v. Owners.. and . pert: 
ee 1982 Orissa/S. IV: ‘G--38-A.. = id iF 
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interested-in the Vessel M. V. “Notis” 
also known as “Broja Trader” { (1981) 2 
Cal LJ 129) -The. same view has- been 
expressed by the Bombay High Court in. 
K. M. Bhagat v. Scindia Steam Naviga- 
tion Co, Ltd. (AIR 1961 Bom 186) and in 
Mrs. Sahida Ismail v. Petko R. Salvejkov 
(AIR 1973 Bom 18). Thus, the Admiralty 
jurisdiction of the Calcutta High Court 
commenced with the Charter of 1774 and 
without extension or expansion continu- 
Letters Patent of 1862 and 
1865. It- was finally ‘extended and im- 
proved’ by the Colonial Courts and Ad- 
miralty Act, 1890 and the ‘Colonial 
Courts of Admiralty (India). Act, 1891 


‘and it was the same as. the , Admiralty 


jurisdiction of the High Court in Eng- 
land in 1890. The said jurisdiction was 
preserved and continued by S. 106 of the 
Government of India Act, 1915, This was 
the Admiralty jurisdiction of the Cal- 
cutta High Court in the year 1916, 

- IL On 22nd March, 1912, Bihar’: .and{ - 
Orissa were taken out of the limits of 


- the Presidency of Fort William in Ben- 


gal and constituted into a separate Pro- 
vince. The High Court of Judicature at 
Patna was constituted as a Court of Re- 
cord in 1916 by Letters Patent. Clauses 
24 and 25 of the Letters Patent, 1916! 
provide as follows:—_ 

“24. And We do further ordain that 
the High Court of Judicature at Patna 
shal] have and exercise in the Province 
of Bihar and Orissa all such civil and 
maritime jurisdiction as was exercisable 
therein immediately before the publica- 
tion of these presents by the High Court 
of Judicature at Fort William in Bengal 
as a Court of Admiralty, and also: such 
jurisdiction for the trial and adjudica- 
tion of prize causes and other maritime 
questions as was so exercisable by the 
High Court of Judicature at Fort William 


‘in Bengal. 


25. And We do further ordain that 
the High Court of Judicature at Patna 
Shall have and exercise in the Province 
of Bihar and Orissaéall such criminal 
jurisdiction as was exercisable therein 
immediately before the publication of 
these presents by the High Court. of 
Judicature at Fort William in, Bengal as 
otherwise in 
connection with maritime matters or c 
matters of: prize.” ; $ 


The Admiralty jurisdiction. of the Patna ` 
High Court is founded. upon the 


afore- 
said: o Ta Patna High Court’ has 
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not been declared as a Colonia} Court 
of Admiralty under S. 3 of the 1890 Act. 
However, it is clear from Clauses 24 and 
25 that the entire Admiralty jurisdiction 
of the Calcutta High Court including 
the jurisdiction under the 1890 Act 


which it possessed in 1916 as a Court of 


Admiralty or otherwise was transferred 
to the Patna High Court by Leiters 
Patent. The words in Clauses 24 and 25 
are not at all suggestive of the inference 
that with regard to the province of Bihar 
and Orissa the jurisdiction of the Cal- 
cutta High Court under the 1890 Act 
was to be retained by it or that the same 
was to be denied to Patna ` High Court. 
On the other hand, Clause 39 of the 
Letters Patent provides that the jurisdic- 
tion of the Calcutta High Court ceased 
with regard to matters in respect of 
which jurisdiction was transferreq to the 
Patna High Court on coming into force 
f the Letters Patent. Thus from 1916, 
he Patna High Court became authorised 
te. exercise Admiralty jurisdiction in the 
Province of Bihar and Orissa. There is 
however no instance of Patna High 
Court having ever exercised its Ad- 
miralty jurisdiction. As regards Ad- 
miralty, what was transferred from Cal- 
cutta High Court to Patna High Court 
was the Admiralty jurisdiction of the 
former High Court conferred on it under 
the Charter of 1774 continued under 
the Letters Patent of 1862 and 1865 and 
the jurisdiction conferred by the Colonial 
Court of Admiralty Act, 1890. The Ad- 
miralty jurisdiction of- the Patna High 
Court was preserved by S. 223-of the 
Government of India Act. 1935.. ~ 


12. . Orissa was created a separate 
Province on the ist, of April, 1936. In 
exercise of the powers conferred by sub- 
s. (1) of S. 229 of the Government of 
India Act, 1935 as adapted by the India 
Provisiona] Constitution: (Amendment) 
Order, 1948 ihe then -Governor-Generai 
of India made the Orissa High Court 
Order, 1948, — vide Notification No. S. O. 
16 dated the 30th April, 1948, Govern- 
ment of India, Ministry of Law, (Re- 
forms), and constituted the High Court 
of Orissa as a Court of Record for the 
Province of Orissa. ~ There is no specific 
mention of Admiralty jurisdiction in any 
of the Articles of the Orissa High Court 
Order, 1948. However, Article 4 provides 
as follows:— f - 


“4. The High Court of Orissa shall 
have, in respect of the territories for the 
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time being included in the Province of 
Orissa, all such original. appeilate and’ 
Other jurisdiction as under the law in 
force immediately before the prescribed 
day is exercisable in respect of the said 
territories or any part thereof by the 
High Court of Paina.” 

The expression "alj such original, ap- 
pellate and other jurisdiction” must by 


necessary implication include the Ad- 
miralty jurisdiction. Under Article 12, 
subject to the exceptions contained 


therein with which we are not concern-. 
ed, the Patna High Court ceased tg have 
jurisdiction in respect of the Province 
of Orissa on the coming into force of the 
Orissa High Court Order. The Orissa 
High Court derives its Admiralty juris- 
diction solely from the Orissa High 
‘Court Order, 1948 It has not been de- 
clared as a Colonial Court of Admiralty 
under Section 3 of the 1890 Act. How- 
ever, by operation of the Orissa High 
Court Order from 1948 the entire Ad- 
miralty jurisdiction of the Patna High 
Court was transferred to the High Court 
of Orissa and the Patna High Court 
ceased to have iurisdiction with regard 
to the Province of Orissa. The Admiralty 
jurisdiction of the Patna High Court 
which was transferred to Orissa High 
Court in 1948 was the jurisdiction which 
had been conferred by the Charter of 


_1774 on the Supreme Court of Judica- 


ture at Fort Wiliam in Bengal.: conti- 
nued and conferred on the Calcutta Eigh 
Court by Letters Patent of 1462 and 1865 
and the jurisdiction of the alcutta 
Righ Court under the 189¢ Act. That in 


_ essence is the Admiralty jurisdiction of 


Orissa High Court up-to-date. The Ad-]. 
miralty jurisdiction of the Orissa High 
Court was preserved ang continued by 
Art. 225 of the Constitution of India, 


It has been urged by learned counse¥ 
for the plaintiffs that even in the ab- 
sence of internal municipa] law in -thati 
regard; the Admiralty jurisdiction off 
this High Court should include ‘inter- 
national law maritime’. Learned counsel 
has not cited any authority to show that 
this principle has been accepted. by any) 
Court in India. With regard to Ad- 
miralty, this High Court is a Court of 
prescribed jurisdiction. It cannot go be- 
yond the instrumentalities of internal 
municipal law which have conferred 
upon it the Admiralty jurisdi¢tion. In 
England,- an attempt to enter’ the field 
of “maritime Jaw of the world” beyond 
the internal municipal law uf England 
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was disapproved by the House of Lords 
on the ground that suca a theory was 
based upon a misconcept_on. In The Tojo 
Maru (1972) AC 242, 
held:— 


*|,.Outside the special field of “prize” 

in times of hostilities thare is no “mari- 
time law of the world” as distinct from 
the internal municipal laws of its con- 
stituent sovereign states, that is capable 
of giving rise to rights or liabilities en- 
forceable in English Courts... 
What has beén said in respect. of English 
Courts should also had good for this 
-High Court. This. comtention of the 
Jearned counsel must accordingly be 
rejected, 


13. As regards inis of 
the suit filed by the plaintiffs, one of the 
main questions which arises for deter- 
mination is whether the High Court has 
jurisdiction to entertain this suit in view 
of the admitted position that the cause 
of action for the suit erose within the 
territorial waters of Japen andthe asser- 
tion of the -defendants that they do not 
reside or carry on their business or per- 
sonally work for gain within the terri- 
torial jurisdiction of his Court. The 
plaintiffs’ case is tha. Rabindranath, 
husband of plaintiff No. 1 and father of 
minor Plffs. 2 and 3, ded in Japan on 
account of injuries received by him in 
an explosion which took place on board 
the ship, of -which the defendants are 
the owners, on the <0th July, 1978, 
while the shin was docked at Mizushima 
harbour in Japan. In thir objection, the 
defendants have positively asserted that 
they do not reside or carry on their 
business or personally work for gain 
within the jurisdiction of this High 
Court. Mr. Mohanty, learned counsel, for 
the plaintiffs without disputing this 
stand of the defendants, urged that for 


a cause of action which has arisen in the- 


high seas or foreign territorial waters, 
-all the High Courts in India exercising 
Admiralty jurisdiction have concurrent 
powers to entertain the cause irrespec- 
tive of where. in Indig the defendants 
reside or carry on their business or per- 
sonally work for gain. On the other 
hand, Mr. Das, appear-ng on behalf of 
the defendants, contends that this High 
Court cannot entertain zhe claim against 
the defendants who dc not reside or 
carry on their business or personally 
work for gain within Crissa and, there- 
fore, not amenable to tne jurisdiction of 
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this Court. The contention of learned 
counsel for the plaintiffs that all the 
High Courts in India exercising Ad- 
miralty jurisdiction have concurrent 
powers to entertain causes of action 
arising in the high seas or foreign terri- 
torial waters irrespective of where the 
defendants reside, carry on their busi- 
ness Gr personally work for gain, is not 
supported by any text or authority and 
is also too far-fetched and wide to be 
accepted. On the other hand, the Letters 
Patent of 1916 under which the Ad- 
miralty jurisdiction of the Calcutta High 
Court was passed on to the Patna High 
Court in respect of the Province of 
Bihar and Orissa and the Orissa High 
Court Order, 1948 under which the Ad- 
miralty jurisdiction in respect of Orissa 
was passed on from Patna High Court 
te Orissa High Court clearly indicate 
that the Admiralty jurisdiction of the 
Orissa High Court is exclusive, distinct 
and separate from that of any other 
High Court. Law in all civilized coun- 
tries tends to prescribe the definite 
forum where dispute of any  perticular 
nature would be entertainable. This is 
done with a view to avoiding uncertainty 
and conflict of jurisdiction. There can be 
no force in the submission of Mr. 
Mohanty for the plaintiff; that the law 
is such that plaintiffs’ claim could be 
entertained anywhere in [ndia. There 
may be an occasion where from out of 
the same incident more than one claim 
would arise and if what Mr. Mohanty 
contends is true, separate ~ claims arising 
out of the same event, could be laid be- 
fore different High Courts in India. This 
could not have heen the intended posi- 
tion of procedure. So far as this High 
Court is concerned, I would  unhesita- 
tingly reject the theory of concurrent 
jurisdiction. It has already been pointed 
out that the law as developed.in Eng- 
land after 1890 has no application to 
India, but it is useful to take note of the 
fact that in England, in “Admiralty ac- 
tions tọ enforce a claim for damage, 
loss of life or persona] injury arising out 
of collision, carrying out or omission to 
carry out manoeuvres in the case of one 
Or more of two or more ships, or non- 
compliance with collision regulations, 
and limitation actions, service may be 
effected outside the jurisdiction with 
leave of tHe Court only in cases where 
either (1) the defendant has his habitus 
residence Or a place of business within 
England and Wales, or (2) the cause of 
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, port limits in England and Wales or - (3) 
an .action arising out of the same inci- 
dent or i 


been heard and determined in the High 
Court, or the . defend- 
ant has submitted or agreed to submit 
to the jurisdiction of the High Court,” 
(Halsbury’s Laws of England, Fourth 
` Edition, Volume I, page 260). 


14. Learned counsel] for the plaintiffs 


‘drew our attention to the following ex-. 


tract in para 5 of the “Statement of Ob- 
fects and Reasons of the Colonia] Courts 
“of Admiralty (India) Act, 1891 published 
at page 197 of Volume IV of the AIR 
Manual, Third Edition: — 


- "5. The. Governor-General. in Council 
accepted the opinion of the Governor of 
Bombay. in Council, and the unanimous 
opinion of the Honourable the Chief Jus- 
tice and the Judges of the Calcutta High 
Court, that the jurisdiction of Colonial 


Courts of Admiralty in India should not: 


be limited, territorially or otherwise.” 


. As already stated, the Orissa High Court’. 


has not been declared as a Colonial 
Court of Admiralty. and the 1891 Act has. 
dno application to this High Court. Hence 
the above extracted passage from the 
‘Statement: of Objects and Reasons’ of 
the 1891 Act cannot throw any light on 
the territorial] limits of the Admiralty 
jurisdiction of this High Court. On this 
question I would rather go back to 
Clause 28 of the Charter dated 26th 
. March. 1774. This clause first deals with 
Court affidavits and affirmations, their 
form and manner, their weight, auth- 
‘ority and effect and then states— ; 

eee „provided always that the several 
powers and authorities hereby to pro- 
‘ceed in maritime . causes, and . according 
to the laws of the Admiralty shall ex- 
` tend and be construed to. extend only to 
the subjects of us, our. heirs, or succes- 
‘sors, who shal] reside in the Kingdoms 
‘or provinces of Bengal, Bihar and 
‘Orissa, or some of them and.to persons 
who shall, when the cause of suit for 
complaint shall have arisen, have been 
employed by, or shal} then have been, 
directly or indirectly, in the service of 
the said United Company, or..of any of 
our subjects.” 


Subsequent Jaws dealing with Admiralty- - 


-and maritime jurisdiction- applicable to 
this High Court ‘have left this clause un- 


~-+Reena -Padhi v. ‘Owners of Motor*Vesse]:.'\Jagdhir: © s> © 
„action arose within inland waters or - 


series of incidents is- 
proceeding in the High Court, or has 


to-day as it was in’ 1774.theugh.. to-day 


‘in respect of Orissa it would. obviously]. . 
mean ‘that the powers and authorities}: 


under it to proceed in maritime causes 
and according to the ‘laws of the. Ad- 
miralty shall extend and be - construed 
to extend only to the citizens of India 
residing in the State of Orissa and to 
persons who on the date of the cause of 
action were in the service of the Govern- 
ment Or in the service of the ` citizens 
who are residents of Orissa. In the pre- 
sent case, the defendants do not belong 
to any of the three. categories of per- 
song described above, i 
must follow that the defendants cannot 
be proceeded against in an action in 
personam in the Admiralty jurisdiction 
of this High Court in view of the provi- 
sions contained in Clause 28 of the 1774 
Charter. A 


15. It has been urged on- behalf of 
the defendants that the cause of action 
in the present suit did not arise within 
the loca] limits of the jurisdiction of this 
High Court and the defendants do not 


actually or voluntarily reside or carry. 


on their business or personally work for 
gain within the said 
such Section 20 of the Code of Civi] Pro- 
cedure is a bar to the institution of the 


suit before this Court. In order tọ meet- 


this objection learned: counsel for the 
plaintiffs relies on sub-section (2) of 
Section 112 of the Code of Civil Proce- 
dure wherein it is provided that nothing 
therein contained applies to any matter 
of criminal or admiralty or vice-ad- 
miralty jurisdiction, or to appeals: from 
orders and decrees of Prize Courts. It 
may.be .seen that Section 112 comes 
within Part VII of the Code of Civil 
Procedure. Part VII deals with ‘Appeals’, 
Sections 96 to 99A are placed under the 
sub-heading .‘Appeals' from original 


Decrees’: Sections 100 to 103 are placed ` 
‘under the sub-heading. ‘Appeals from 


Appellate Decrees’; Sections 104 to 106 
are placed under the sub-heading ‘Ap- 
peals from Orders’, Sections 107 and 108 
are. placed under -the sub-heading - 'Gene- 
ral Provisions relating to Appeals’; and 
finally, Sections 109 to 112 are placed 
under the sub-heading ‘Appeals’ to’ the 
Supreme Court’. The scheme of Part VII 


. and the language of Section 112 suggest 


that only the provisions. as to‘appeals do 
not apply to matters coming within. the 
Admiralty jurisdiction. The present: suit 


Accordingly, it] - 


ALR S 
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“peal in the: Admiralty jurisdiction. Sup- 
port is available for the proposition tnat 
the Code of Civil Procedure. applies to 
civil action under the admiralty iucis- 
diction from the fact that provision had 
‘to be made under sub-section (2) of 
Section 112 of the Code to exclude the 
application of some provision in’ the 
Code to a given situatior. If the encire 
Code was not applicable to disputes 
under the admiralty jurisdiction, a pro- 
vision as found in sub-section (2) of Sec- 
tion 112 of the Code weuld have been 
made elsewhere and possibly under 
Section: 9, to indicate the legislazive 
intention of the Code being kept out. 
Therefore, the bar of swb-section (2° of 
Section 112, C. P. C. does not apply to 
the present suit. Undorbtedly the pre- 
sent dispute relates to a claim of civil 
mature. Civi] courts are courts of general 
jurisdiction and the people have a r.ght 
to insist for free - accese to, the courts. 
Plaintiffs have in the instant case invok- 
ed the admiralty . jurisdiction of this 
Court with reference tc a civil acfion, 
Unless there be -exclusicn. of the prace- 
dure prescribed for civil courts or there 
be an independent set oi- rules different 
from the procedure normally applicable 
to civil proceedings, the Code of Civil 
Procedure which applies to civi} | ro- 
ceedings before Courts would also have 


application to civil disputes in’ admiralty- 


jurisdiction. That again is a feature in 
support of the: contention of counsel for 
defendantns that jurisdiction of this 
Court has to be tested by the rules of 
procedure laid down in the -Code. Sec~ 
tion 20, Civi] Procedure Code provides:—- 

“90. Other suits to be instituted where 


defendants reside or cause of action 
‘arises: ne 
Subject to the limitations aforesaid. 


every suit shal] be instituted in a Court 
‘within the local | limits of whose jxis- 
diction — 

© (a) the defendant, or each of the de- 
fendants where there arə more than one, 


at the time of the commencement of the’ 


‘suit, actually ‘and voluntarily Ie- 
` Sides Or carries on business, or personal- 
‘Yy works for gain: or 

(b) any of the defendants, where there 
are more than one, at the time of the 
commencement of the suit, actually and 
voluntarily resides, or „carries on busi- 
ness, or personally works’ for gain, pro- 
vided that in- such case | either the leave 
_Of the Court is- given, or the 
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defendants. 
“whe do not:reside, or carry on: business; 
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Or: personally werk. for gain, as. afore- | 
said. acquiesce in such institution; or _ 

(c) the cause. -ef action, wholly or in 
part, arises. . 

Explanation: A. corporation shall te 
deemed to .carry on business at its .sole 
or principal office in India or, in respect 
of any cause of action arising at any 
place where it has ‘also a subordinate 
office, at such place.” . 
There can be no doubt that the cause cf 
action can never arise within the local 
limits of a Courts jurisdiction in cases 
of maritime torts committed upon the 
highseas or foreign territorial waters. 
Section 20 (c), C. P.C, cannot be invok- 
ed in such cases, Therefore, either the 
conditions laid down in Section 20 (a) 
or those laid down in §. 20 (b), C. P.C. 
must be satisfied before the Court can 
entertain a suit. In the present case the 
defendants do not voluntarily reside or 
carry on their business or personally 
work for gain within the local limits of 
the jurisdiction of this Court. Hence 
Section 20, C. P. C. bars the jurisdiction 


of this Court to entertain the present! 
suit. 
16. Learned counse] on both sides had 


addressed the Court at length as to whe- 
ther the accident on the, 20th July, 1973 
on board the ship at Mizushima harbour 
resulting in thè death of Rabindranath 
can be said to be damage done by that 
ship within the ambit of Section 7 of the 
1861 Act and if so, whether the provi- 
sions of the Fatal Accidents Act 1885 bar 
the application of the said Section 7 of 
the 1861 Act. I have already held that 
this Court has no jurisdiction to enter- 
tain the present suit. Order 14, Rule 2 
(2) of the Civi] Procedure as amended in 
1976 provides that an issue relating to 
jurisdiction of the Court should be-deci-~ 
ded preliminarily and law is fairly 
settled that where it is: a case of ' 
absence of total - jurisdiction, findings 
on questions of fact should not. be given. 
Hence, it is. not necessary that the said 
matter which requires consideration and 
determination of factual aspects of - the 
case should be -decided by this Court. 
17. The Letters Patent of 1916 con- 

stituting the High Court. of Judicature 
at Patna and the Orissa. High Court 
Order, 1948 constituting the High Court 
of Orissa dg not contain any provision 
making the’ Calcutta High Court Ad- 
miralty Rules. 1912: applicable to ‘the 


-Admiralty. jurisdiction of this’ ‘Court. 
-The said. Rules. cannot: apply to: . regulate: 
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the procedure and practice in cases in- 
stituted in the Admiralty jurisdiction -of 
this Court. In the absence of any law 
Cr rules relating to court-fees payable 
in an action in the Admiralty jurisdiction 
of this Court, the question whether 
court-fees paid by the plaintiffs in the 
present suit are sufficient or not does 
not arise for determination by this Court. 

18. For the reasons stated above, the 
present suit cannot be entertained by 
this Court in its Admiralty 

he plaint be returned to the plaintiffs’ 
counsel] for presentation before a proper 
Court of Ilaw. There shall be no order 
as to costs. 

P. K. MOHANTI, J.:— I agree, 

Order accordingly. 
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N. K. DAS, J. 
Orissa State Commercial Transport 
Corporation, Cuttack, Appellant. v. Smt. 


Dhumali Bewa and others, ete., Respon- 
` dents. 

Mise. Appeal Nos. 88, 90, 93 and 94 of 
1979, D/- 7~12-1981.* 

Motor Vehicles Act (4 of 1939), S. 110-B 
=- Truck accident — Cleaney holding 
no driving licence causing. death by rim- 
ning truck over victims — Accident’ oc- 
curring in private. place — Owner is 
liable — Insurey is not liable — Res ipsa 
loquitur applies. ({i) Tort — Negligence 
—— Vicarious liability; (ii) Maxims — 
Res ipsa loquitur.) 


The ill-fated truck was unloaded and 
thereafter the deceased coolies were 
engaged in filling up the unloaded cro- 
mite ore into the baskets behind the 
truck for the purpose of loading the ore 
into waiting barges. 
truck had jeft the ignition key on the 
switch board of the vehicle and had gone 
for having tea. The cleaner who did 
not possess any driving licence reversed 
the vehicle without blowing any horn 
and ran over the deceased resulting in 
their death. The accident took place on 
a spot which was not a public place. 

Held, that there was 
gence on the part of the driver and _ 
was in course of employment of ine 


From order of N. Mohapatra, Motor 
Accident Claims~ Tribunal, Cuttack, 
D/- 5-3-1939. 
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jurisdiction, ° 


known to him but is solely within 


The driver of the. 


complete Haare i 


A.L R. 
owner and hence the owner was liable to 
compensate, (Para 6) 


Held, further. that the accident occur- 
red in a private place and not in a pub- 
lic place and the person driving the 
vehicle at the time of the accident had 
no licence to drive the vehicle. Therefore, 
the Tribunal was right in exonerating 
the insurer from the liability and sad- 
dling the liability on the owner, 


(Para 6). 


Normally it is for the plaintiff to prove 
negligence, but as in some cases consid- 
erable hardship is caused to the plaintiff 
as the true cause of the accident is not 
the 
knowledge of the defendant who caused 
it, the plaintiff can prove the . accident 
but cannot prove how it happened to 
establish, negligence on the part of the 
defendant. This hardship is sought to 
be avoided by applying the: principle res 
ipsa loquitur. In the instant case the 
fact the accident took place by reversing 
the vehicle is not disputed. The fiea 
taken by the owner in the written 
Statement is different from what is sta- 
ted by the driver of the vehicle. It ap- 
pears that the owner is. not coming up 
with a true version. In these .circum- 
stances, if must be held agreeing with 


the findings of the Tribunal that the 
claimants are entitled to compensation 
and that from the appellant. AIR 1966 


SC 1697; AIR 1977 SC 1735 and AIR 1982 
Orissa 12, Foll. >. (Para 6) 
Cases Referred: Chronological . Paras 
AIR 1982 Orissa 12:52 Cut LT 19 6 
AIR 1977 SC 1735 ` 6 
AIR 1966 SC 1697 ; 6 


Bijoy Mohanty and B. C. Sahu. for 
Appellant; A. K. Mohanty and Puranjan 
Roy, for Respondents, 


JUDGMENT :— Imn an accident by 
truck ORU 7741 belonging to the appel- 
lant Corporation, three persons namely, 
Bansidhar Mohanty, Kulamoni Das and 
Sunakar Mallick died and Nachha Swain 
was injured. This happened at the time 
of unloading in the jetty No. 1 of the 
Paradin Port on 26-4-1975 at about 3 A.M. 
M. A. No. 93/79 relates to the claim 
made by the widow and other claimants 
of Bansidhar. M. A. No. 90/79 relates to 
the claim made by the widow and other 
claimants of Kulamoni, M. A. 88/79 re- 
lates to the claim made by the widow 
and, other claimants of Sunakar Mallick, 
The injured Nachha Swain ig the claim- 
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2. Their case is that the vehicle was 
being driven by ome S. Appa Rao, an 
employee of-the appellant. After this 
truck was unloaded, the coolies, namely, 
three deceased persons and the injured 
along with others, were engaged in filing 
up the unloaded cromite ore into the 
baskets behind the truck for the purpose 
of loading the said ore into waiting kar- 
ges. The driver of the truck reversed 
the vehicle without blowing any hora 
and ran-over them whicn resulted in the 
death of the aforesaid three persons and 
injured Nachha Swain. The claimants 
of late Bansidhar. have claimed Ru- 
pees 40,000/-, of Kulamoni have claimed 
Rs. 40.000/-, and of Sunakar Rs. 40,030/- 
as compensation. The injured Nachha 
Swain has claimed Rs. 30,000/- as com- 
pensation including medical expenses. 
Bansidhar was aged 30 years and was 
earning Rs. 300/- per month, Kulamoni 
was aged 30 years and was earning Ru- 
pees 300/- per month, Sunakar was eged 
35 years and was earnirg Rs. 300/- per 
month and Nachha Swain was aged 35 
years and he was earnimg Rs. 300/- per 
month, 

The appellant in the common writzen- 
statement in all these four cases wich 
have been heard analogously denied 
that S. Appa Rao was Criving the vehi- 
cle. It ig admitted thet S. Appa Rao 
ig only a helper of the truck. He was 
‘not authorised to drive “his vehicle. One 
Khirod Kumar Sahu was the driver of 
the vehicle. At the relevant time Khi- 
rod Kumar Sahu was taking tea im. a 
nearby hotel who left the ignition key 
on the switch board of the vehicle and 
at that time S. Appa Fao was sleeping 
inside the vehicle. Under these cir- 
cumstances the accident took place. Ap- 
pellant is not aware as to how the ac- 
cident took place. Therefore. the ap- 
pellant is not liable. 


The insurer who is Opp. Party Ne. 2 
in the common written statement denied 
the averments made in the petitions It 
contended that it not liable to compen- 
sate the appellant as tke vehicle was 
driven by S. Appa Rao who had no driv- 
ing licence. Further -the accident -ook 
place near Jetty No. 1 which jis not `a 
public place. For the aforesaid reasons, 
it is contended that Opp. Party No. 2 is 
not liable to indemnify Opp. Party No. 1. 


3. The tribunal has held that S, Appa 
Rao was driving the vehicle at the time 
of the accident. He wes not authorised 
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to drive this vehicle. He was not hold- 
ing a licence as driver at the time of 
the alleged accident. The accident took 
place in a private area. The real driver 
Khirod Kumar Sahu was negligent in his 
duties. Therefore, the insurer is not 
liable and the owner is Jiable. 

4. In ease of Bansidhar, the Tribunal 
has awarded Rs, 25,000/-. In case of 
Kulamoni ig has awarded Rs. 25,000/- 
and in case of Sunakar, it has awarded 
Rs. 15,000/-. In case of Nachha Swain 
it has allowed Rs, 5,000/-. Interest has 
been allowed at the rate of 6% per an- 
num from the date of application till the 
date of payment. A consolidated cost 
of Rs. 250.00/- has been allowed. 

5. It appears that the plea taken in 
the written-statement by the present 
appellant and the statement of the dri- 
ver. O. P.W. 2 are not in consonance 
with each other. From the evidence of 
P. Ws. 4,5 and 6, it is clear that the 
accident was due to rash and negligent 
driving of the vehicle. There js no dis- 
pute about the fact that the accident 
took place by the reverse movement of 
the vehicle when the deceased persons 
and the injured were busy behind the 
truck in filling up their baskets with un- 
loaded cromite ore for the purpose of 
loading them into barges. While they 
were so busy, the vehicle suddenly re- 
versed without blowing horn or giving 
any indication that the vehicle would be 
backed. -Thus, the vehicle suddenly 
backed and ran over the three deceased 
persons while severely injuring Nachha 
Swain. The appellant has not adduced 
any evidence to justify reversing of the 
vehicle. Therefore, the sudden reversal 
and backward movement of the vehicle’ 
without blowing any horn had caused 
the death of three persons and injured 
Nachha Swain. ; - 

6. It is the definite case of the claim- 
ants that S. Appa Rao was driving the 
vehicle.. The case of the appellant in 
the written statement -is that S. Appa 
Rao was not the driver and he was the 
clearner and the driver was taking tea 
in a nearby hote] and had left the igni-~ 
tion key on the switch board. The dri- 
ver O.P.W.3 says that while wmloading 
was going on he informed S. Appa Rao 
tO keep watch over the vehicle as well 
as belongings as he was feeling like 
going out to respond the call of nature. 
He admits that he was informed by an- 
other driver and the Field Assistant that 
S. Appa Rao had caused the accident. 
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He accordingly informed the office. Evi- 
dently, therefore, the stand taken by: the 
appellant that S. Appa Rao was not driv- 
ing the vehicle is not true. It is proved 
‘ed from the evidence of the appellant 
that S. Appa Rao was only a helper and 
had no authority to drive the vehicle. 
It is not disputed that the Jetty No. 1 
was a private place and was hot a pub- 
It is admitted by the appel- 

















drive the vehicle. In view of the afore- 
aid circumstances, the learned tribunal 
has rightly exonerated the insurer from 
the liability and has saddled the liability 
-jon - the appellant. The evidence of 
-[0. P.W. 3 is contrary to the pleadings. 
fter going through the pleadirigs and 
-ithe evidence in the case, I am satisfied 
that the driver had left the ignition key 


Rao without having licence had put the 
vehicle in the back gear and while the 
Wwehicle was driven back the unfortunate 
accident took place. It would thus ap- 
ear that there was complete negligence 


namely, the appellant (See 
Motilal Kalal v. Santanuprasad Jai- 
shankar Bhatt, AIR 1966 SC 1697 and 
Puspa Bai Parshottam Udeshi v. .Ranjit 
Ginning & Pressing Co. Pvt. Ltd. AIR 
"1977 SC 1735). It has also been held 
in Mst. Amruta Dei v. State of Orissa, 
(1981) 52 Cut LT 19: (AIR 1982 Orissa 
. 12), that normally it is for the plaintiff 
to prove negligence, but as in.some cases 
considerable hardship is caused to - the 
plaintiff as the true cause of the accident 
is not known to him but is solely within 
-the knowledge of the defendant who 
caused it, the plaintiff can prove the 
accident but cannot prove how it hap- 
pened to establish negligence on the part 
-of the defendant. This hardship - is 
- sought to be avoided by applying the 
-principle res ipsa loquitur. The gen- 
eral purport of the words res insa loqui- 
: tur is that the accident “speaks for it- 
self” or tells its own story. There are 
cases in. which the accident speaks for 


itself, so that it is sufficient for the plain-" 


tiff to prove the accident- and nothing 
more. It will then be for the defen- 
-dant to establish that the accident: hap- 


- negligence. 
the burden is on the defendant to show 


_ either : ‘that in- fact she’ was not ‘negligent: fe 
or that the. “accident ` ‘might * “hore” “pio” 


O. 8.°C. T. Corpn, v; Dhimiidli Béwa 


on the switch board and it was S. Appa 


-~ amou 
z pened, due to some other cause than - his ` nt 


l When the maxim. is applied.: 


` fifteen. days. - 


1 
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bably have- happened. in a ‘manner which - 


did’ not connote ` negligence on his part. 
For the application-of the principle ‘it 
must be shown that the vehicle was 
under the management of the defendant 
and that the accident is such as in ordi- 
nary course of things does not ‘happen 
if those who had the management used 
proper care. 

In the instant case the fact that the 
accident took place by reversing the 
vehicle is not disputed. The plea taken 
by the appellant in the written state- 
ment is different from what is stated by 
the driver of the vehicle. It appears 
that the appellant is not coming up with 
a true version. -In these circumstances, 
I am in agreement with the findings of 
the Tribunal that the claimants are en 
titled to compensation and that from the, 
appellant. ; 

7. The age of Bansidhar as stated by 
P.W. 1 has not been challenged. He 
would -have lived up-to the age of. 60 
years and could have worked as acoolie 
for. another 25 years. Bansidhar was 
not only working. as a road repairer but 
alsg as agriculturist. The monthly in- 
come has been rightly assessed by . the 
Tribunal at Rs..200/- on the average of 
Rs. 6/- to Rs. 7/- per day. Had he not 
died-he would have contributed towards 
the maintenarice of the claimants at the 
rate of Rs. 100/- per month for 25 years. 

‘The age of Kulamoni Das as stated by 
P. W.’2has not been challenged. He was 
working as:a coolie along with aforesaid 
Bansidhar. His monthly income has, 
therefore, been assessed. at Rs. 200/- and 
his contribution would be valued at Ru- 
pees 100/- towards the maintenance of 
the claimants for about 25 years. On the 
same par as in the case, of Bansidhar, the 
case of Kulamoni is to be considered 
and after considering the evidence, I am 


in agreement with the Tribunal that the 


assessment has 
Rs. 25,000/-. 
The age of Sunakar Mallick as stated 
by P- W. 3 stands un-challenged. ` 
was working as a coolie along with Ban- 
sidhar- His age was 35 years and ‘he 
would have at least lived for fifteen 
years more and contributed Rs, -100/- 
per, month, The gross compensation 
comes to Rs. 18,000/-. After 
deducting one-sixth for lump Sum pay- 


been rightly made af 


_ment and umcertainties;. the compensation > 


has been rightly assessed ‘at Rs. 15, 000/-. 
Nachha~ ‘Swain was. 
His. case" is that on ` 


‘He 


‘hospitalised „for - 
(com 


b 


` 
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count of injury to;his thigh he is feeling 
pain if he works for a long time. Fur- 
ther he says that he is not able to-carry 
any load or do. chromite loading work. 
He has not adduced any satisfactory evi- 
dence about medical expenses. Nowhere 
he has stated that he is not able to earn 
anything after the accident, Moreover, 
the nature of the injury is such that one 
cannot -believe that he was completely 
disabled. He was not a regular em- 
ployee of any contracor or institution 
for loading only chromite ore. Under 
these circumstances, an amount of Ru- 
pees 5000/- for the fraccure of the thigh 
bone and further pain and suffering ap- 
pears to be reasonable, A cross appeal 
has been filed M. A. 88/79 but as I have 
discussed above, there being no satisfac- 
.tory evidence adduced rom the side of 
appellants, there is no merit to allow the 
cross appeal. 

. The award of interest as made by the 
Tribunal appears to be reasonable and 
there is no ground to interfere. 

8. In the result, al] the aforesaid ap- 
peals as well as the cross-appeal are dis- 
missed. In the circumstances 
case, there wn be no crder as to costs. 

Order accordingly. 


AIR 1982 ORISSA 13 
R. C. PATNAIK, J. 


Hadibandhu Ho and thers, Appellants 
"v. Luchia Ho and others, Respondents. 


Second Appeal No. 296 of 1977, D/- 
5-12-1981.* 

Transfer of Property Act (4 of 1882), 
S. 105 — Transfer of land — Possession 
of tenant if permissive — Defendant 
‘Paying rent and obtaining receipt in 


name of plaintiff — Pessession of renani 
if permissive, 


If. rent is paid by- a. trespasser 
in the name of the person in whose name 
the -property stands recorded. Until the 
Mame of the recorded owner is changed 
by mutation or otherwise, the receipt. 
_ perforce, would be grented in his name. 


A trespasser to proteci his interest, i. e, 


to avoid sale of the property on account . 


of non-payment of rent, may be obliged 
-to pay the rent and .he cannot obtain a 
receipt in his namé so long as^“his name 


"From -decision - of J.. K. Mohapatra, 
"7 Sub. J. Rairangpur., D/-- 2-8- 1977. 


SAZIAZIAATĪBHIMYS. ; ooy 


Hadibandhu Ho y. ‚Luchia Ho , 


of - the. 


: A t h 
‘ordinarily the receipt. would be granted - Randa their father. 
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has not been mutated in place of the 
owner and such ‘mutation may be possi- 
ble only after. his adverse possession 
matures into title by lapse of the period 
prescribed. In such a situation, it would 
be incorrect to state that the trespasser 
by paying rent and obtaining receipt in 
the name of the recorded owner acknow- 
ledged the title of the recorded owner. 
-The receipt would be granted in ‘the 
name of the recorded owner despite his 
hostile animus, (1974) 40 Cut LT 294 
Foll. , (Para 9) 
Cases Referred: Chronological Paras 


(1974) 40 Cut LT 294: 1974 Rent Cas 
104. - 9 
AIR 1955 NUC 715: (1954) 20 Cut LT 
586 (Orissa) - 9 


.S. C. Mohapatra and D. K. Mohapatra. 
for Appellants; P. K. Dhal, for Respon- 
dents, 


PATNAIK, J.;— The plaintiffs, who 
have been unsuccessful before the courts 
. below, filed the suit for declaration of 
. title, confirmation or in the alternative 
recovery of possession and for grant of 
mandatory. injunction restraining ths 


defendants from going upon the suit 
property. 
2. Their case was that their father 


Matai was the owner of plots Nos. 395 
and 425 in village Ghulghulia. Not being 
capable of cultivating his entire land, 
he got the suit land cultivated through 
Randa, the deceased father of defend- 
ants 1 and 2. In April, 1975, when he 
went with his labourers for conducting 
agricultural operation, the defendants 
obstructed and threatened with evil 
consequences. So an application under 
S. 145 Cr. P. C, was filed. Since the pro- 
ceeding’ was protracted, the suit was 
filed. The plea of the defendants was 
that the property was sold orally :to 
for a consideration 
of Rs. 90/- about 30 years back and 
possession was delivered to him. After 
the death of their father, they were .in 
peaceful enjoyment of the property and 
paying rent ‘therefor. 


3. The findings of the courts below 
are that the plaintiffs have failed to 
establish that the possession of the de- 
fendants- was permissive and the. defen- 
dants have been able to establish their 
case Or oral sale in favour of Randa by 
Matai. f 


4. There ig no dispute that ‘the. title 
originally inhered in: -Matai. . It is also 
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not in dispute that the defendants are in 
possession since some years. before 1955. 
5. The plaintiffs have sought to 
characterise the possession of the defen- 
dants as permissive whereas the defen- 
dants assert possession by virtue of their 
own right as owners, pursuant to the 
purchase by - their father from Matai 
under an orai sale. , : 
6. The plaintiffs having alleged that 
the, possession of Randa, the predeces- 
sor-in-interest of the defendants, was 
initially permissive, the burden is on 
them to establish the said plea and to 
satisfy by cogent and convincing evi- 
‘dence that Randa was let in to cultivate 
the land. The tria] court has discussed 
this question under issue No. 4 and after 
an analysis ofthe evidence has observed: 
“On the above evidence it is seen that 
the plea of the plaintiffs is not believable 


at all ...... None of the P. Ws. have also 
stated that in their presence, the land 
was allotted to Randa”. 


and has concluded that: 
“the plaintiffs have failed to prove the 
claim that the land was allotted to 


Randa only for a temporary period and ` 


defendants were in permissive pos- 
session,” í 
The lower appellate court has indepen- 


dently analysed the evidence and held: . 


“the learned Mumsif has come to the 
right’ conclusion that the onus of per- 
missive possession has: not been proved 
by the plaintiffs.” 


7. Mr. S. C. Mohapatra appearing for 
the appellants in this Court has strenu- 
ously urged that the courts below have 
failed to draw the correct legal inference 
from the proved facts and Ext. 3 execut- 
ed by defendant No. 1 before the police 
authorities undertaking to give up pos- 
session hag not been properly considered 
and due evidential weight has not been 
given to this document. He has further 
urged that the defendants having admit- 
ted that they were. paying rent for the 
suit land in the names of the plaintiffs. 
have acknowledged the title of the plain- 
tiffs and cannot plead adverse posses- 
sion. : DA 

8. The -submissions though attractive 
are untenable.. Defendent No. 1 is an 
illiterate person. His thumb impression 
appears to have been affixed to Ext. 3. 
Ext. 3 purports to record an undertak- 
ing given by the, defendant No. 1 be- 
fore the police authorities that posses- 
sion would be handed over to the plain- 
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tiffs. Such an undertaking would not 
confer title if the plaintiffs had none, 
nor would divest the defendants ‘of title 
if they had it. In my opinion, Ext. 3 is 
innocuous in character. It contained a 
mere promise. I am not going into the 
question whether the said document was 
duly executeg by the illiterate defend- 
ant No. 1 though the counsel for the re~ 
Spondents has vehemently urged that 
there is no evidence to prove due 
execution by defendant No. 1. The coun- 
se] for the respondents has further urged 
that the fact that the document was ex- 
ecuted in presence of the police auth- 
orities, does not rule out duress and 
intimidation. Since this document, in my 
opinion, is irrelevant, I do not fee] call- 
ed upon to settle this aspect of the con- 
troversy. 


9. The other submission of Mr. 
Mohapatra, however, merits carefu] con- 
sideration. Relying on Endumuru Nagaya 
Boitharu v. .Potajy Raghunath Boitharu 
( (1954) 20 Cut LT 586): (AIR 1955 NUC 
715) (Orissa) he has contended that the 
defendants, having paid. rent and obtain- 
ed receipt in the names of the plaintiffs, 
have acknowledged the title of the 
plaintiffs. and, as such, their possession 
is permissive. 

The aforesaid holding of Sri S. P, 
Mohapatra, J. has not been followed by 
this Court in Arjun Samal’s case ( (1974) 
40 Cut LT 294), Chief Justice G. K. 
Misra referring to the said decision 
observed : 

“With great respect, T am unable to 
agree with this wide proposition. Merely 
because a party files receipt in support 
of his case that he made payment in the 
name of the person in whose name the 
record stands, it does not follow that the 
title of the other party has been acknow- 
ledged.” l 
and then referring to a number of other 
decisions observed: 


"The aforesaid decisions were cited 
only to show that the wide conclusion 
drawn by Mohapatra, J. in Endumuru 
Nagaya Boitharu v. Potaju Raghunath 
Boitharu (AIR 1955 NUC 715) (Orissa), 
cannot be indiscriminately applied to all 
cases. What inference is to be drawn in 
a particular case would depend upon 
the facts and circumstances of that case.” 
I respectfully concur in the aforesaid 
opinion of the Hon’ble Chief Justice. If 
rent is paid by a trespasser ordinarily 
the receipt would be granted in the name 
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lof the person in’ whose name the pru- 
perty stands recorded, Until the name of 
the recorded owner is changed by miata- 
tion or otherwise, the receipt, perfcrce, 
would be granted in his name. A tres- 
passer to protect his interest, ie, to 
avoid sale of the property On account of 
non-payment of rent, may be obliged to 
pay the rent and he carmot obtain a re- 
ceipt in his name so loag as his name 
has not been mutated in place of the 
owner and such mutation may be possi- 
ble only after hig adverse possession 
matures into title by lapse of the period 
prescribed, In such a Slcuation, it would 
be incorrect to state that the trespasser 
by paying rent and obtaining receipt in 
the name of the recorded owner (Re- 
venue authorities can grant receipt only 
in the name of the recerded owner) ac- 
knowledged the title 3f the recorded 
fie na The receipt wou:d be granted in 















the name of the recorded owner despite- 


is hostile. animus. 

In my humble opinicn, the prinziple 
laid down by Mohapatra, J. has been 
too broadly stated and should be coafin- 
ed to the facts and circumstances of the 
case of Endumuru (AIR 1955 NUC 
(Orissa) 715) (Supra). ° l 

10. The last point urged by Mr. 
Mohapatra has also no merit. The courts 
below have rightly found that the plain- 
tiffs have failed to establish that the 
father of the defendants was perwitted 
to cultivate the land ard hence the pos- 
session of the defendants was permissive 
in character. They have also found that 
the defendants have bean able to estab- 
lish that the suit preperty was pur- 
chased by their father under an oral 
sale. The question is a dead question of 
‘fact and is binding on me since no per- 
versity in the finding is shown. 

11. Agreeing with the courts balow, 
I hold that the plaintiffs have no merit. 
Their suit as well as this appeal deserv- 
ed dismissal] and the appeal is hereby 
dismissed. In the circumastances, no zosts. 

Appeal dism-ssed. 
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P. K. MOHANTI AND B. K. 
BEHERA, JJ. 
Narasingha: Charan Swain, 
v. Jairam Jena and others, 
Parties. 
Misc. Jud). Case No. 66 of 1980, D/- 
25-11-1981. 
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-Chapter MX, 
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(A) Orissa High Court Rules, Part I, 
R. 8 — Civil P. C. (5° of 
1908), S, 148 — Peremptory order of 
Court allowing ` the appellant 
specific period only, to file paperbooks on 
compulsory documents — Non-compli- 
ance of — Appeal does not come to an 
end when order did not provide for con- 
sequence of failure to comply. 

The Court passed a peremptory order 
allowing the appellant ‘A’, the time to 
file the paperbooks on compulsory docu- 
ments, ‘A’ failed to . comply with the- 
order within the time prescribed by the 
Court. There was no direction by the 
Court that on failure fo comply with the 
peremptory order the appeal shalj stand 
dismissed without further reference to 
the Bench, The Deputy Registrar passed 
an order of dismissal of appeal] in de- 
fault of ‘A’ to comply with the order. 

Held, that the order of dismissa] could 
not be recorded by the Deputy Registrar 
without anything more being said by 
the High Court. The- Court’s order 
simply said that time was allowed per- 
emptorily. This only ‘meant that the 
time was allowed finally and that ‘A’s 
failure. to comply with the order within 
the time an adverse order against him 
might be passed. In view of Court’s 
power to extend time under S. 148 the 
Court could not be said to have  jost 
seisin over the case.. (1896) 1 Ch D 644; 
AIR 1969 Orissa 7; AIR 1954 Orissa 136 
and AIR 1961 SC 882, Rel. on. (Para 8) 

(B) Limitation Act (36 of 1963), Arti- 
cle 122 — Orissa High Court Rules 
Part I, Chapt. IN, R. 13, Second proviso 
— Dismissal of appeal under by Deputy 
Registrar and not by High Court — 
Appeal would be deemed to be pending 
— Limitation would not apply to ap- 
plication for restoration of appeal. AIR 
1973 Orissa 169, Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1973 Orissa 169: ILR (1973) Cut 267 


(FB) 5 
AIR 1969 Orissa 7 ; 10 
AIR 1961 SC 882 9 


AIR 1954 Orissa 136: 20 Cut LT 324 10 
(1896) 1 Ch D 644: 74 LT 78:44 WR 311, 
Collinson v. Jeffery 10 
S. K. Mohanty, for Petitioner, M. 
Patra, B. Dagara, P. C. Singh and G. B. 
Panda, for Opposite Parties, 
P. K. MOHANTI, J.:-— This is an ap- 


- plication under S. 151, C. P. C. for re- 


storation of First Appeal No. 47 of 1974 
which was dismissed for default on 
29-1-1979. ; 


“O. 41, Rr. 11, 17 and 18. 
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because the appellant failed to comply 
with a peremptory order to file: the 
Paperbooks on ‘compulsory documents 
within the time fixed by the Court. The 
petitioner’s contention is that he did not 
know that a peremptory order had been 
passed and that when the connecteg ap- 
peal (F. A. No, 310 of 1978) was listed in 
the Cause List on 7-5-80 he came to 
know about the dismissal of the appeal. 


3. The: application for restoration 
was filed on 12-5-80; that is, after a delay 
of about 523 days. The petitioner has 
filed another application for condonation 
of delay on the ground that he was not 
aware of the peremptory order and he 
came to know about dismissal of the ap- 
peal for the first time when the matter 
was listed in the Cause List on 7-5-80. 


4. The Opposite. Party No. 1 Jairam 
Jena has opposed the prayer for con- 
donation of delay:. His contention is that 
there was wilful- laches on the part of 
the petitioner in not filing an applica- 
tion for restoration in time. . 


5. The appeal was not dismissed ` fer 


non-compliance with the provisions of 


the application for restoration cannot be 
treated as one under O. 41, R. 19, C.P.C. 
The appeal purports to have been dis- 
missed under the second proviso to R. 13 
,of Chapt. III, Part-I of the Rules of the 
High Court of ‘Orissa, Volume I. The 
Rules of the High Court do not: prescribe 
any period of limitation for restoration 
Of an appeal dismissed for default. The 
power of restoration is to be ‘exercised 
under S. 151, C.P.C. for which no period 
of limitation is prescribed by the Indian 
Limitation Act, No doubt, in the case cf 
Bimala Devi v. Patitapaban Dev, ILR 


(1973) Cut 267: (AIR 1973 Orissa 169) a 


Full Bench of this Court held that an 
appeal] dismissed for : non-compliance 
with the High Court Rules is none-the- 
Jess an appeal dismissed for want of 
prosecution and as such an’ application 
under S. 151, : C. P. C. for restoration of 
such aN appeal falls within the ambit of 
Art. 122 of the ` Indian Limitation Act. 
But in the present: case, the petitioner’s 
contention is that the order of dismissal 
was not passed by the Court but by the 
Deputy Registrar, under a mistaken im- 
pression that the appeal: came to an end 
on the expiry of the time granted by the 
Court to file the paperbooks on compul- 


sory -decuments. ‘The ardumént' “is” that '- 


t Narasingha Charan v,'Jairam’ Jeng CFO s4 
2. The First - Appeal was dismissed- 


Consequently | 


ALR, 


-the appeal is deemed ‘to ‘be pending” andi 


the order of dismissal’ recorded by t 
Deputy . Registrar is a nullity. There i 
considerable force in this argument. Wi 
accordingly hold that the question e: 
limitation does not: arise in this case, 

.6. Mr. S. K. Mohanty, learned coun- 
se] appearing for the petitioner submit- 
ted that in the absence of any direction 
by the Court that on failure to comply 
with the peremptory order the appeal 
shal] stand dismissed without further 
reference to the Bench, it was necessary 


` to place the matter before the Bench for 


fina] orders. 


7.. Under R. 8 of Chapt XI of ‘the 
Rules of this Court the appellant was rex 
quired to supply along with the appel- 
lant’s list the requisite number of typed 
cyclostyled paperbooks ‘containing the 
compulsory documents. The appeilant’s 
list was filed on 4-5-76, It was not ac- 
companied by the paperbooks on com= 
pulsory documents. The appeal was list- 


ed on 6-10-78 with the office: note that. 


the paperbooks on compulsory docu- 

ments had not been filed and 
passed the following order: 

XXX XXX XXX XXX 
Two weeks time after 


é the ensuing 
Puja holidays of the 


Court is granted 


peremptorily to file requisite number of- 


copies .of paperbcok on compulsory 
papers.” 5 

The above. order having not been come 
plied with the appeal was dismisseq for. 
default on 29-1-1979 as per the order of 
the Deputy Registrar which runs as 
follows: 

"25. 29-1-79. 
of. paperbooks 


The required number 

on compulsory 
documents not having been filed this 
appeal stands dismissed ‘pursuant to 
Order No, 24 dated 6-10-78.” - 

8. The real 
effect of the Court’s order dated 6-10-78. 
The order does “not say anything as to 
the consequences of the default. by the 


‘party. If the order had contained the 


words “in default, the appeal shall 
stand dismissed without further refer- 
ence to. the Bench” we should have 
thought that on the expiry of the period 
allowed by the Court the appeal’ came 
to an end. But we think, having regard 
to the terms of the order, a further 


the appeal came to an end. The order|: 
simplv says that .time. was ‘allowed. per-|-. 


order was necessary by the Court before, . 
emptorily. This only médns ‘that’ thé | 


the Court: 


question is what is the . 


c 
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jwas allowed finally. and that on apral- 
lant’s failure to. comply with the order 


within the time, an adverse order against 


him might be passed. =n our opinion, 
the order of dismissal cculd not be re- 
corded by the Deputy Registrar without 
anything more being said by the Court 

9. Under S. 148 of the Code of Civil 
Procedure, the Court is vested with the 
power to extend the time even after 
expiry of the time allowed by it. The 
Power being there, it was for the Court 
to exercise it in its discretion either by 
extending or refusing io extend time. 
The Court did not: lose seisin of the case 
after the expiry of the period notwith- 
standing the default. As observed by the 
Supreme Court.in AIR 1961 SC 882: 
Mahanth Ram Das v. Ganga Das, such 
procedural orders, though peremptory 
{conditional decrees apart) are, in es- 
sence, in terrorem, so that dilatory titi- 
gants might put themselves in order and 
avoid delay. They do not, however, 
completely estop a Court from taking 
note of events: and circumstances which 
happen within the time fixed. 

10, We think it is: 
far to say that the order is a comrlete 
final order and that the appeal was dead 
jon the expiry of the period allowed by 
ithe Court. In the absenze: of the words 
“in default, the appeal shal] stand dis- 
missed without- further reference to the 


Bench” the Court retained zon- 
tro]. over -the case. -A further 
order by the Court was, there- 


fore, necessary for fina] disposa] of the 
appeal. We may, in. this- connection, rely 
On a decision in the case of Collinson v. 
Jeffery, (1996) 1 ChE 644. That case 
arose out of a redempfion action. An 
order was made givimg the plaintiff 
Teave to lodge the mortgage. monew in 
Court and it was directed that in deZault 
of such lodgement. within two moths 
from the date of the erder the action 
would be dismissed with costs. The piain- 
tiff failed to lodge the.mnoney in Court 
unti} after two months fixed by the 
Court. It was. held that notwithstarding 
the expiry of the period of two months, 
the action was not deed, but that the 
Court had jurisdiction to extend the 
time limited by the order. The order did 
not contain the clause “the action do 
j stand dismissed without further “order”, 
The Court. therefore, held that it was 
necessary to pass a fine] order of dis- 
missal. Kekewich, J. observed as fol ows: 
, ae: eae lt appears . to. me, however, that 
t 


: Premananda v. Revenue Officer-cum-Addi, ‘Tahsilday, 


ging a little too - 
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this action is. not. dead: It. is comatose; it 
it ig moribund; but a final stroke’ is re- 
quired.-to effect death.- That final stroke 
has not been delivered, and therefore, in 
my opinion, the application is properly 
made and the erder asked for may be 
granted.” 

This decision was followed by a Divi- 
sion Bench of this Court in the case of 
Hati Pratihari v. Alekh Mohapatra (1954) 
20 Cut. LT 324: (AIR 1954 Orissa 136) 
and by a single Bench in the case of 
Kanhı Charan Behera v. Jagabandhu 
Rehera, AIR 1969 Orissa 7. 

11. In the premises aforesaid it must 

be held that a final order has yet to be 
passed on the expiry of the period al- 
lowed by the Court. 
. 12. In the result the M. J. C. is al- 
lowed, but without any order as to costs. - 
First Appeal No. 47 of 1974 is deemed . 
to. be pending. It may now be listed fer 
orders. , f 

BEHERA, J. :— I agree. i 

Order accordingly. 
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N: K:' DAS AND R. C. PATNAIK, JJ. 

Premananda Moher, Petitioner v. 
Revenue Officer-cum-Additiona] Tah- 
sildar, Bargarh and others, Opposite 
Parties. 

Original Jurisdiction Case No. 579 of 
1977, D/- 29-10-1981. 

(A) Orissa Land. Reforms Act. (16: of 
1966), S. 43 — Ceiling proceedings. — 
Case fixed for spot verification. for as- 
certaining proper classification of land —~ 
Roving enquiry .and recording of evi- 
dence from persons assembled en spot — 
Principles of natural , justice, held, 
violated. (Constitution of India, Art. 226). 


Where in a proceeding under S. 43, 
the land-holder in his objection ques- 
tioned the correctness of land shown as 
surplus and alleged that the classifica- 
tion of land was not correct ang the 
Revenue Officer fixed the case for spot. 
verification for the purpose of ascertain- 
ing the proper classification of lands the 
only matter that that could be taken 
up, at the spot was verification of classi- 
fication of land, because the parties 


-were informed of only that and nothing. 


more, by making a roving enquiry on 
the spot. about questions of which land- 
holder had no notice; and recording evi-. - 
denee from persons assémbled on -the | 
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Spot On such questions, the Revenue 
Officer violated the principles of natural , 
justice. (Paras: 6, 7) 

A cardinal principle of administration 
of justice is that justice must not only 
be done but seem manifestly to have 
been done. Not only should the judge 
administer justice according to law ‘but 
it must also appear that the party or his 
cause is being dealt with justly and fair- 
ly. The principies of natural justice are 
the bedrock of rule of law to which our 
democracy is wedded. It behoves al] ‘au- 
thorities — high or low — to bear the 
same in mind while dealing with citizens 
or their rights and obligations. (Para 5) 

(B) Orissa Land Reforms Act (16 of 
1960), S. 43 (2) — Orissa Land Reforms 
(General) Rules (1965), R. 30 (2) — Pre- 
ceeding under S. 43 — Revenue Officer 
holding several] persons as l!and-holders 
— Each person is entitled to notice 
Revenue Officer serving notice only’ on 
one person — Proceeding, held, vitiated. 
. Where in a proceeding under `S. 43 of 
the Act the Revenue Officer by his order 
held severaj persons to be the land- 
holders, and the draft statement also 
coniained the names of those seven per- 
sons, it was incumbent on the Revenue 
Officer ‘to serve notices on all the seven 
persons. Since the Revenue Officer serv- 
ed notice only on one person and not on 
all, the procedure, offended the mandi- 
tory requirements of both S. 43 (2) of 
the Act and R.'30 (2) of the Rules, “and 
the proceeding was vitiated, _ (Para 8) 

B. K. Behura, for -Petitioner; Addl. 
Govt. Advocate, for Opposite Parties. 

PATNAIK, J.:——-In this writ applica- 
tion, the petitioner challenges the deci- 
sions of the revenue authorities under 
Chapter IV of the Orissa Land Reforms 
Act. ” . 

2. A suo motu proceeding under Sec- 
tion 43 of the Orissa Land Reforms Act 
(hereinafter referred to as the ‘Act’) was 
started by the Revenue Officer and noti- 
ces were directed to issue to one Lam- 
bodar Moher in O. L. R. Case 
No. 152 . of 1975, Lambodar, 

. however, had died in the year 1966. 
So, the petitioner, one of the sons of 
Lambodar, appeared before the Revenue 
Officer and filed his objection and affida- 
vit. His brother, Pitambar, also filed 
an affidavit before the Revenue Offficer,. 
After holding an enquiry, the Revenue 
Officer. by his order dated 15-9-75 held 
that the petitioner (Premananda) and his 
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brothers ~(Nityananda, Pitambar 
and mother (Tilottama) were each enti- 
tled to a separate ceiling area and all of 
them together were to retain 72 -stan- 
‘dard acres, the balance land was to vest 
in the Government as surplus land. On 
the basis of the. said order, a draft state- 
ment was prepared and published on 
30-9-75 under Section 43 of the Act 
Showing the petitioner and 6 others as 
land-holders. Notice . wag however, 
issued to the petitioner alone requiring 
him to file objections, if any, within the 
date specified. No notice was issued to 
the other 6 persons: who were held as 


land-holders by order' dated 15-9-75 and 


were shown as such in draft statement, 


In his objection the petitioner questioned. 


the correctness of the lang shown: as 
surplus. He contended that certain 
lands which had been transferred long 
back were included and the classification 
was not correct. The case was adjourn- 
ed from date to date until on 6-2-76 the 
Revenue Officer on the motion of the 
petitioner directed that verification 
the land at the spot was necessary to 
ascertain the correct classification, and 
posted the matter for spot verification on 
12-2-76. 
arez along with the petitioner and the 
local Revenue Inspector. Some inhabit- 
ants of the area also gathered at the 
place. 
certain’ lands, and also gathered from 
one Fakira Sand .and other villagers that 
Lambodar Moher was dead, his sons 
Premananda and Nityananda were 
major, married and separated before the 
relevant date. i. e., 26-9-70 and the third 
son Pitambar, however, married in the 
year 1975.. Statement of no other per- 
son except Fakira Sand was, however, 
recorded. Relevant portion of the order 
dated 12-2-76 reads as follows:— . 


“It is ascertained from Fakira Sand 


` and other villagers that Lambodar Moher 


is dead. Hig son Premananda Moher is 
major, married and separated, the 2nd 
son Nityananda is also married and 
separated prior to 26-9-70. 3rd son Pit- 


ambar married in the year 1975. Put up 


on 26-2-76 for hearing party informed:” 

3. At the hearing on 26-2-76. the 
petitioner objected to the procedure ad- 
opted by the Revenue Officer and con- 
tended that the order passed under Sec- 
tion 43 of the Act was not available to 
be reopened by the successor Revenue 


Officer in a proceeding for - confirmation. 


t and ` 
Duryodhan), sisters (Shanti and. Srimati) _ 


On that day, he went to the 


_He verified the classification of © 


$. 
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of draft statement. 
notice under Section 43 (2) was to give 
Notice to persons interested ‘requiring 
. them to file their objections to the staze- 
ment contained in the draft statement 
and it was not open to the Revenue OR- 
cer to totally annihilate the draft staze- 
ment under the garb of altering or am- 
ending all or any of the particulars spe- 
cified in the draft statement. 

Final order was passed on 19-3-76 
holding that the successors of Lambodar 
Moher constituted three families end 
not seven as had been held by order 
dated 15-9-75 and were entitled to ze- 
tain 32 standard acres of land instead of 


72. An appeal carried by the petitioner 


was unsuccessful. The appellate auzh- 
ority, however, remanded’ the matier 
with certain directions namely, for ex- 
clusion of lands transferred before 26-9- 
Y0 ete, -The revision carried by the 
petitioner was also unsuccessful. So, zhe 
petitioner has approached this Court 
making a grievance of denial of natural 
fustice to him in the proceeding ‘before 
the Revenue Officer and violation of 
mandatory provisions contained in “he 
Orissa Land Reforms Act, 1960 and -he 
rules framed thereunder. 


4. Sri B. K. Behura, learned com- 
Se] for the petitioner. submitted the fol- 
lowing for consideration by this Courk— 

(a) The Revenue Officer on receipt of 
the return or after considering al] rel- 
evant materials, is required by Sec. 42 te 
record his findings in a draft statement. 
The important findings must necessarily 
be who is the land-holder or raiyat, zhe 
classification of the area to be retainec as 
ceiling area. 

(b) On the basis of the findings, noti- 

tes must be issued to persons interested. 

(c) It is not open to the Revenue Om- 
cer to make a complete change of front 
in the subsequent stage of the proceed- 
ing under sub-section (2) of Section 43. 

(d) The Revenue Officer having pos:ed 
the case for the sole purpose of spot 
verification of land for the purpose of 
ascertaining the proper classification, | it 
was not open to him to record evidence 
from persons assembled at the spot on 
questions which had never been, mooted, 
Or of which the petitioner had been 
given no notice; and 

(e) Each of the persons held as land- 
holders by order dated 15-9-75 was'en- 
titled to notice under Section 43 (2) read 
with Rule 30 (2) and notice to the peti- 
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tioner alone and not'to the rest. vitiated 
the proceeding and the order dated 19-3- 
76. There is much substance in the 
submissions of the learned counsel. 

5. A cardinal principle of administra- 
tion of justice in this country is: Justice 
must not only be done but seem 
manifestly to have been done. Not oniy 
should the judge administer justice ac- 
cording to law but it must also appear 
that the party or his cause is being 
dealt with justly and fairly. The princi- 
ples of natural justice are the bedrock 
of rule of law to which our democracy is 
wedded. It behoves all authorities — 
high or low—to bear the same in mind 
while dealing with citizens or their rights 
and obligations, 

6. In the proceeding, after publication 
of the draft statement, the petitioner 
was called upon to file objection. His 
ebjections inter alia were to the classifi- 
cation of land and exclusion of lands 
transferred before 26-9-70. With a view 
to ascertain the correctness of the chal- 
lenge, made by the petitioner to the 
classification, the Revenue Officer. fixed a 
date for spot verification and for no other 
purpose. His previous order dated 6-2- 
76 reads as follows :-—~ 

“Advocate for Premananda Moher ap- 
pears and stated that plots Nos. 849 (4.36), 
1077 (0.70), 1310 (4.36), 1811 (1.08). 
1312 (2.36), 1313 (1.85) and 1841 (2.45) 
though taken as Class I are not irrigated 
lands and prays for spot verification. 
Put up on 12-2-76 for spot verification. 
Ask R. I. to be present on the spot with 
the relevant records. Case to 12-2-76. 
Party informed”. 

There could be no doubt that, at the 
spot, the only matter that could be taken 
up was verification of classification of 
land, Parties had been informed of that 
only and nothing more. Hence, it was 
not open to the Revenue Officer to make 
a roving enquiry at the spot about any 
other questions, nor was it open to the 
Revenue Officer to ascertain and collect 
information from persons gathered at the 
spot on the questions whether there 
was one family or number of families, 
details of members of the family of -Lam- 
bodar, their age. and status ete. The 
procedure adopted must have come to 
the petitioner as a surprise because no 
enquiry other than verification of classi- 
fication was contemplated and the case 
was not posted for- any other purpose, 
No impression had been conveyed to the 
petitioner that the enquiry could take 


E .. question . will be 
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‘ ‘ 
' any different turn. The. petitioner could. 


‘legitimately’ complain. that. it was ' 
. possible for him to meet the wriforeseen 
situation at the spot. He was not a 
person trained in law nor was he aware 
of the complexities and niceties of the 
various questions that might be involved. 
The provisions of the Orissa Land Re- 
forms Act are technical in many respects 
and he was ill equipped to take up and 
discharge the job of a lawyer by cross- 
examining the witnesses examined atthe 
spot. . 


- 7.. We feel, the Revenue Officer- of- 
fended against the principles of natural 
ustice and violated the procedure by 
examining Fakira Sand at the spot and 
ascertaining from other villagers. The 
simple reason being that the case 
ot posted for taking evidence or gather- 
ing information from certain villagers 
nd utilising the same as the basis for 
he decision. Gathering information 
nd not keeping the same on record is 
unknown to judicial process, The names 
f the villagers from whom information 
as gathered are not to be found within 
he folds of the record. 

statement is pre- 
the 
ob- 


















Officer to — t S 
‘Itc whom the statement relates informing 


in or omission from the draft statement 
_Imight be filed within 30 days from the 
\date of publication. By order dated 
15-9-75, the Revenue Officer held seven 
persons.to be the land-holders. The 
raft statement contained the names of 
hose seven persons. It was. therefore, 
cumbent on the Revenue Officer to 
erve notices on all the seven and not 
Admittedly. the 


9. In view of our conclusions that. the 
procedure adopted by the Revenue Offi- 
eer on 12-2-76 was contrary to the 
principles of natural justice and all the 
_. persons interested had not been notified, 
~ $ is not. necessary ‘to answer. the third 
-,question raised by” Mr. 


propriate occasion.” ~ 


>~ Kasi Biswanath:v, Paramananda. Routrai. 


him that objections, if any, to any entry ~ 


` Behura, -The , 
cofisideréd on: an ` ap- = 
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the Revenue Officer and the appellata 


and revisional orders are quashed. The- 


Revenue Officer is directed to dispose of 


the ceiling proceeding after issuing- 
notice to all persons interested, according 
to law, “No. costs. = 


DAS, J.:— I agrea © 
o, Petition allowed, 
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DR. B. N. MISRA, J. 
Sri Kasi Biswanath Dev, Petitioner Ve 
Paramananda Routrai and others, 
Opposite Parties, 


Civil Revn, No: 611 of 1981, D/- 10-12- 
1981.* | ain 


_Civil P. C. (5 of 1908), S. 35-B — Pro- 
vision is directory and not mandatory — 


Procedural provision — Whether manda- 
-tory or directory — Test to determine. 
AIR 1981 Punj and Har 269 (FB); 


Dissented from. (Interpretation of. Sta- 
tutes — Procedural provisions; Evidence 
Act (1872), S. 115). 


Section 35-B is admittedly a proce- 
dural provision, Undoubtedly, it was in- 
troduced into the statute with a view to 
controlling the conduct of parties in 
litigations. The language of S. 35-B indi- 


- cates that it is directory. If the provision 


lg taken to be mandatory it” will take 
away the Court’s -right to exercise its 
discretion in the interest of justice. The 
cause of justice is paramount and a pro- 
cedura] law [cannot be raised to the 
pedesta] of being such a mandatory pro- 
vision as would take away the Courts 
right in a given case to exercise its dis- 
cretion in the interests of justice. AIR 
1981 Punj and Har-269 (FB), _ Dissented 
from, (Case law discussed), 


In the instant case the plaintiff was 


directed by court to pay adjournment: 


cost of Rs. 15/- but he defaulted. The 
defendant participated in the proceeding 
on, severa] dates after the default had 
occurred and when the suit had reached 


. the stage of arguments: the: defendant 


made application that the suit ‘be’ dis- 
missed .for non-payment of adjournment 


cost. : 





*From order of G. N, Panda, Mumsif, 


AL R. 


10. In the result, the writ application > - 
is. allowed, the order. dated 12-2-1976 of - 


(Para 3). 


. Second Court, Cuttack, D/-- 3-10-1981. . 
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Held thatthe 


ped by his conduct fom raising the 
plea at such a belated stage. (Para 4 


Cases Referred: Chrenological Faras 


AIR 1981 Punj and Har 24 

„AIR 1981 Puni and Har 269 (FB) 2, 

AIR 1980 Punj and Har 317 2, 

AIR 1979 Puni and Har 229 

AIR 1978 Orissa 228 

(1970) 36 Cut LT 1152 2, 

AIR 1969 NSC 184: (1970) 2 SCR 875 

AIR 1969 Orissa 28 2, 

AIR 1962 Puni 180 i v 

(1879) 4 AC 504:41 LT 418:28 WR 97 
(HL), Henry J. B. Kendall v, Peter 
Hamilton .3 


R. K. Mohapatra, for Petitioner: E. C. 
Mohanty, for Opposite Parties. 


_ ORDER :— Defendant No. 1 in a suit 
` for declaration of title and permenent 
injunction has carried this application 
under S. 115 of the Ciwij P. C. assciling 
the order of the Second Munsif of ` Cut- 
‘tack dated third October, 1980. 


2. The trial of the suit opene-] on 
17-8-1981 when examinetion of witnesses 
ən the plaintiff's side segan. On 14-9- 
1981, plaintiff applied tc the Court for 
re-issue of summons tc the Settlement 
Officer for production cf certain docu- 
ments. Summons was ordered to be 
issued at plaintiff’s risk and the suit was 
adjourned to 15-9-1981. On 15-9-19€1 as 
the summons had not returned after ser- 
vice, it was directed ta be reissued by 
adjourning the suit to the next date ie, 
16-9-1981 on terms of costs and plaintiff 
was directed to nay adjournment cost of 
Rs. 15/-. On 16-9-1981 tae witnesses did 
not appear. The trial] C 
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Court closec: the 
-evidence on the -plaintiff’s side and wit- 
~- nesses of the defendant were examined. 


o The trial continued anq defendant's wit- 


nesses were examined cn the 17th and 
18th of September, 19&1. On 19-9-1981 
defendant applied for tine and the suit 
was adjourned to 21-9-1981 when fur- 
ther witnesses on the defendant’s side 
were examined. Trial continued day 
after day- between. 2ist -and 25th of 
September, 1981. On 29-9-1981 the evi- 
dence was closed. On 3Cth of September, 
1981 plaintiff applied fcr an -opportunity 


of leading rebuttal] evidence and the 
learned trial Judge allcwed an oppor- 
tunity on terms of. costs, On 30th of 


September, +1981 the: Ccurt, directed that 
-1982 Orissa/s V- G34: Pec 
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defencant `“: had parti-- 
cipated in thé. proceeding and was estop= 
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evidences en both sides - -be taken as clos- 
ed. On that day..an application ‘was made 
relying upon Section 35-B of the Code ‘of 
Civil Procedure (hereinafter referred to 
as the Code) for dismissal of the suit on 
the ground that adjournment cost of 
Rs, 15/- as directed on 15-9-1981 had not 
been paid by the plaintiff to the defend- 
ant. The relevant portion of the order of 
that day ran thus:— 


“The Advocate for the defendant filed 
a petition under Section 35-B, C. P, C. 
with a prayer to dismiss the suit on the 
ground that costs awarded previously 
unpaid. Copy of the petition served: upon 
the other side. The Advocate for the 
plaintiff filed a memo stating that costs 
although offered was not received by the 
defendant’s side, Copy not served as (it 
is) stated that the defendant’s advocate 
refused to receive the same and # is 
attached......... "n : , 
On 3-10-1981 the impugned order was 
passed. The whole of it is extracted for 
convenience:— 

“The plaintiff filed objection to the 
petition of advocate for the defendants 
along with treasury chalan for deposit 
Gf cost. Perused the petition and its ob- 
jection. Of course, the cost awarded 
against plaintiff has not been paid to the 
defendants so far. But it is alleged by 
the plaintiff's advocate that the cost 
offered was not accepted by the advocate 
for the defendants and more so the de- 
fendants have participated in the further 
hearing of the suit without objecting for 
payment of cost til] 30-9-81. It is seen 
that the evidence of both the sides have 
already been closed. The suit is pending 
at the stage of hearing arguments, Con- 
sidering the above fact and that the al- 


‘legation of the plaintiff that cost offered 
‘was not accepted, I feel in the 


interest 
of justice to reject the petition and to 
post the suit to 20-10-81 for hearing 
arguments. Let the chalan be passed for 
the like amount.” 

By the Amending Act of 1976, Sec- 
tion 35-B of the Code was brought into 
the statute book. It provides:— 

- "35-B Costs for causing delay:— 
. (1) Tf, on any date fixed for the hear- 
ing of a suit or for taking any ‘step 


- therein, a party to the suit — 


. (a) fails to take the step which he was 


required by -or under this - Code to take 
-.0n thar Oe or 


Maye 
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l (b) obtains an adjournment for taking 
such step or for producing evidence. ‘or 
on any other ground. oe 

the Court may, for reasong to be re- 

corded, make an order requiring such’ 
party to pay to the other party such costs, 
as would, in the opinion of the Court, be 
reasonably sufficient to reimburse the 
other party in respect of the expenses 
incurred by him in attending the Court 

on that date of such order, shall be a 

condition precedent to the further pro- 

secution of — f 
(a) the suit by the plaintiff, where the 

plaintiff was ordered to pay such costs. 
(b) the defence by the defendant, 

where the defendant was ordered to pay 
such costs. 


Dera d reece rar eeu neesearvesenetene 


Reliance has been placed by Mr. Moha- 
patra on the aforesaid provision in sup- 
port of his contention that the plaintiff 
was not entitled to further prosecute the 
suit and the provision being mandatory, 
the trial Court was obliged to dismiss the 
suit. Support for this contention is claim- 
ed from a Full Bench decision of the 
Puniab High Court in the case of Anand 
Parkash v. Bharat Bhushan Rai, (AIR 
1981 Punj and Har 269). Counsel] for the 
other side relies on a single Judge deci- 
sion of the Punjab High Court in Manak 
Chand v Suresh Chand Jain (AIR 1979 
Punj and Har 229) and another Division 
Bench decision of that High Court in the 
case of Manjit Singh v. State Bank of 
India (AIR 1980 Punj and Har 317) 
where referring to Section 35-B of the 
Code, the learned Judges have taken the 
view that the provision is directory or at 
any rate, the Court looking into the facts 
of the case and keeping the interests of 
justice in view, could make appropriate 
directions. It has also been contended by 
counsel] for the plaintiff opposite party 
that the jurisdiction of this Court under 
S. 115 of the Code is discretionary and if 
the impugned order of the tria] Court 
has advanced the cause of justice, no 
interference should be made. For such a 
proposition reliance ig placed on two 
Single Judge decisions of this Court be- 
ing Dinamani Dass v. Bimbadhar Padhan 
(AIR 1969 Orissa 28) and Bhimaraj 
Onkarmal Firm v. Satyanarayan Sat- 
pathy ( (1970) 36 Cut LT 1152). 

3. Section 35-B of the. Code ig ad- 
mittedly a procedural provision. Un- 
doubtedly. it was introduced into the 
statute with a view to controlling the 
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conduct of parties in litigations.. As was 
pointed out by the Supreme Court in the 
case of State of Gujarat vy. Ramprakash 
P. Puri ((1970) 2 SCR 875): (AIR 1969 
NSC 184): 

“Procedure has been described to be a 
hand-maid and not a mistress of law, 
intended to subserve and facilitate the 
cause of justice and not to govern or ob- 
struct it. Like all rules of procedure, 
this rule demands a construction which 
would promote this cause......... 4 
Lord Buckmaster had once stated the 
law thus :— , 5 

“All rules of Court are nothing but 
provisions intended to secure proper ad- 
ministration of justice. It is, therefore, 
essential that they should be made to 
serve and be subordinate to that pur- 
pose.” . 

A Division Bench of this Court in the 
case of Maguni Dei v. Gouranga Sahu 
(AIR 1978 Orissa 228) had occasion to 
deal with the provision in O. 18, R. 3-A 
of the Code which also was introduced 
into the statute by the same Amending 
Act. In the said Bench decision, a state- 
ment of Lord Penzance in (1879) 4 AC 
504 (Henry J. B. Kendall v. Peter 
Hamilton) was quoted which rung thus:— 

“Procedure is but the machinery of 
the law after all — the channel and 
means whereby law is administered and 
justice reached. It strangely departs from 
its proper office when, in place of faci- 
litating, it is permitted to obstruct, and 
even extinguish, legal rights, and is thus 
made to govern where it ought to sub- 
serve.” f 
This Court in the said decision referred 
to several authorities . and ultimately 
came tg hold that the provision in O. 18, 
R. 3-A of the Code was directory and 
not mandatory. While overruling a single 
Judge decision, this Court ultimately 
observed:— 

“Rule 3-A, therefore, introduced the 
rule to be applied to ordinary cases and 
the hardship arising from specia] features 
of a given case was left to be dealt with 
in exercise of discretionary power of the 
Court. What the rule intended to em- 
phasise upon was that ordinarily the 
party who wants to examine himself in 
support of his cause must come to the 
witness box as the first witness on his 
side and discretion is vested in the Court 
to make an exception. If the Court exer- 
cises the discretion in favour of the de- 


faulting party it has to record reasons 


w 


~~ 


a 
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therefor. What was considered to be an. 
obnoxious practice by Dua, J. in the 
Punjab case’ (AIR .1962 Puni 180). or by 
the Law Commissién in its 54th Report, 
was intended to be avoided by requiring 
the party to examine himself first and 
leaving it to the Court to regulate the 
situation by sound exericse of judicial 
discretion. There is nọ justification to 
hold that the.Court loses jurisdiction to 
deal with the application of the default- 
-ing party once it has not been made be- 
fore evidence on his side began.” ; 
I am inclined to take the view that the 
cause of justice is paramount and a pro- 
cedural law cannot be raised to the 
pedestal of being such a mandatory pro- 
vision as would take away the 
right in a given case to exercise its dis- 
cretion in the interests of justice. 


. Qut of the three learned Judges who 

‘constituted the Full Bench in the Pun- 
jab High Court in Anand Parkash’s case 
(AIR 1981 Punj and Har 269) one learn- 
ed Judge has taken a different view and 
I am of the view that the learned single 
Judge in his dissenting view has come to 
the correct conclusion. That is in keep- 
ing with the two earlier decisions of the 
same High Court being AIR 1979 Punj 
and Har 229 and AIR 1980 Punj and Har 
317. I may refer to one more single 
Judge decision of the Punjab High Court 
not referred to at the Bar and that is the 
case of Simpy Films No. 12, Jullundur v. 
Rajdhani Films (P) Ltd. (AIR 1981 Punj 
and Har 24). These decisions in my view 
had reached the correct conclusion. The 
reasoning given by a Division Bench of 
this Court which I have referred to 
above, in my opinion, indicates the true 
` test for finding out whether a procedural 
provision is mandatory in the true sense 
so as to take away the discretion of the 
Court. ‘The language in which S. 35-B has 
been expressed, when applied with the 
test indicated by the Division Bench of 
this Court in the reported decision must 
also be considered as directory. 


4. I cannot lose sight of the fact that 
the defendant participated in the pro- 
ceeding and all the witnesses examined 
On his side were brought to the court on 
several dates after the default had oc- 
curred. The plaintiff cross-examined the 
witnesses and the suit has already reach- 
ed the stage of argument. It was only at 
that stage the defendant put in an ap- 
plication for. dismissal of the suit. The 
defendant’s conduct has been rightly re~ 


Court's - 
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lied upon by the trial Court for estop- 
ping him from raising the plea at such 
a belafed stage. ` 

5. In'this background, it is appro- 
priate to take note of a well-known 
situation relating to jurisdiction of the 
High Court under S. 115 of the Code and 
the two decisions of this Court being 
ATR 1969 Orissa’ 28 and (1970) 36 Cut LT 
1152 correctly represent the judicial view 
about such jurisdiction. I am inclined to 
think that this is a fit case where I 
should refuse to exercise the discre- 


tionary jurisdiction of the Court. The 
order of the learned trial Judge is in 
furtherance of the- interests of justice 


and, therefore, there should be no inter- 
ference. The revision application is dis- 
missed. Parties are directed to bear their 
own costs here. . 

‘ Revision dismissed, 


AIR 1982 ORISSA 83 
R. N. MISRA, C, J. AND 
B. K. BEHERA, J. 
Sri Bhanuganga Tribhuban Deb, Peti- 
tioner v: Tahsildar-cum-Revenue Offi- 
cer, Sambalpur and others, Opposite 
Parties, 


Original Jurisdiction Case No, 83 of 
1977, D/- 21-10-1981. 


(A) Orissa Land Reforms Act (16 of 
1960), Ss. 38 (b), 40-A; 43 (1); 44 (2) (b) 


and 44 (3) — Computation of ceiling 
‘area — Tenure-holder claiming exemp- 
tion of certain land — Part of claim 


allowed — No apeal preferred by State 
—  Assessee preferring appeal against 
order rejecting other part of claim — 
Appellate authority vacating order re- 
garding land exempted — Order of ap- 
pellate authority is illegal, (Constitu- 
tion of India, Art. 226). 


Subject to appeal every order of the 
Revenue Officer is final, Where the 
right of appeal against a relief granted 
by the Revenue Officer was not availed of 
by the State, the order of the Revenue 
Officer in that respect became final and 
the appellate authority has no jurisdic- 
tion to interfere with that part of the - 
order while dealing with the tenure- 
holder’s appeal against the ` other part. 
The tenure-holder could not be pre- 
judiced in his own appeal. by vacating a 
favourable direction in his favour, par- 
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ticularly when there was ho challenge 
__ to that part of the order. (Paras 4, 5) 


(B) Orissa Land Reforms Act (16 of 
1960), Sections 2 (1), 2 (5) (a) and 39 (a) 
— Computation cf ceiling area — Tanks 
set apart for pisciculture are not ex- 
eluded. l 

The scheme of the statute does not 
make any provision for excluding tanks 
and on the submission that certain 
tanks were meant for pisciculture, their 
exemption from computation of ceiling 
area cannot be obtained. ` (Para 6) 

(C) Orissa Land Reforms Act (16 of 
1960), Secs. 2 (14), 39 (a) — ‘Computa- 
tion of ceiling area — Lands located in 
urban area — Inclusion of — Onus of 
proving that such lands are connected 
with agricultural operations lies upon 
Revenue Officer, 43 Cut LT 681 : AIR 
1977 NOC 288 (Orissa) Rel. on, (Evi- 
dence Act (1872), Ss. 101, 164), 

co, en (Para 7) 
Cases Referred: Chronological Paras 
AIR 1977 NOC 298 (Orissa) : 43 Cut LT 

LT 681 7 


R. Mohanty, M. C, Panda: and K. 
Patnaik, for Petitioner; Govt, Advocate, 
for Opposite Parties, 


R. N. MISRA, C, J:— Challenge in 
this application is to the order of the 
Revenue Officer under the provisions of 
the Orissa Land Reforms Act (herein- 
after referred to as the ‘Act’) and the 
further orders in appeal and revision 
passed under the Act, 


- 2. The petitioner was the ex-Ruling 
Chief of the State of Bamra and held 
extensive properties. As the petitioner's 
claims for settlement of certain lands 
which had vested under the Orissa Es- 
tates Abolition Act were still to be dis- 
posed of under Chapter JI of the Orissa 
Estates Abolition Act, when the Orissa 
Land Reforms (Amendment) Act of 1973 
came into operation from 2-10-1973, he 
furnished a provisional return on 31-12- 
1973 under S. 40-A of the Act, Orissa 
Land Reforms Ceiling Case No, 30 of 
1974 was instituted on the basis of the 
return and a draft statement was pub- 
lished on 3-9-1975 under Sec, 43 (1) of 
the Act, The petitioner preferred ob- 
jection to, the draft statement and con- 
fended that Ac. 72.09 decimals of land 
were held by an industrial and commer- 
cial’ undertaking and were -exempt 


from ceiling under S, 38 (b) of the Act. . 


Bhanuganga Tribhuban’-y. -‘Tahsildar-cum-Revenue Officer. - 


‘He also contended that there. were cer- 
tain tanks with an area:of a little more 
than six acres which were. exclusively 
used for pisciculture and were not con- 
nected with agricultural operations and 
such tanks were also not to be taken 
into account for determining. the ceil- 
ing. The petitioner's third - contention 
was that he had lands and houses locat- 
ed in certam areas situated within the 
Deogarh Municipal limits and since 
such lands were not connected with 
agricultural operations they were also 
not to be taken into account. The Re- 


venue Officer negatived all the conten- -. 


tions of the petitioner except holding 
that Ac. 72.09 decimals of land were 
exempt under Sec. 38 (b) of the Act 
and he called upon the petitioner te 
make a formal application. The peti- 
tioner preferred an appeal to the Sub- 
divisional Officer asking for relief on 
other scores, Though under S, 44 (2) (b) 


of the Ac; an appeal at the instance of . 


the State Government lay against the 
order of the Revenue Officer, no appeal 
was filed and the Revenue Officer's dir- 
ection exempting Ac, 72.09 decimals of 
land while determining the ceiling was 
allowed to become final.- Sub-section (3) 
of Section 44 of the Act -makes the 
confirmed statement final and the order 
of the Revenue Officer unless modified 
in appeal receives statutory finality. The 
appellate authority, even though there 
was no appeal, looked into the propriety 
of the Order of the Revenue Officer in 
regard to Ac. 72.09 decimals of land 
and observed :— 


“So the Tahasildar is advised to re- 
consider his decision in the light of the 
above discussion and take steps to 
make necessary amendment in the con- 
firmed draft statement.” 


He rejected all the other contentions of 
the petitioner. The petitioner thereupon 
earried a revision to the Revenue Divi- 
sional Commissioner. All the conten- 
tions referred to above were re-can- 
vassed before the revisional authority, 


The revisional authority sustained the 
appellate order except giving a direc- 
tion that as far as homestead lands 


were concerned, ‘the case would be re- 
manded for enquiry as to whether the 
homestead was used for agriculture or 
was ancillary to agriculture, 


2.. Before us, Mr. Mohanty ‘for the 
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petitioner raises three questions, namely, ; 
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(1)-In the. absence of an appeal the .ap-. : 


pellate authority had no jurisdiction to 
go into the question of exemption -of 
Ac. 72.09 decimals under S, 38 (b) of 
the Act, The order of the Revenue Offi- 
cer having become final ihe appellete. 
authority’s jurisdiction to deal with the 
question was not open to entertain 
that point, (2) Lands located within the 
urban area were exempt from consice- 
ration for computing the ceiling unless 
such lands were found tc be connected 


with agricultural operations; and 3) 
Tanks were not connecteé with agricul- 
ture and since pisciculture was not 


within the definition of agriculture, the 
tanks claimed as exempt should have 
been kept out, 


4, As we have already indicated, the 
Revenue Officer’s order with reference 
‘to. 72.09 acres became final in the a&b- 
sence of any challenge in appeal by the 
State, It is not disputed before us that 
the impugned order of the Reverue 
Officer was open to challenge in app2al 
at the instance of the Stete Government 
as clearly provided in S, 44 (2) (b) of 
the Act. Where there was a right of ap- 
peal and the same was not avail2d, 
relief granted by the Revenue Officer 
should not have been questioned by the 
appellate authority. The petitioner could 
not be prejudiced in his own appeal by 
vacating a favourable direction in his 
favour, particularly when there was no 
challenge to that part of the order, The 
direction of the appellate authority that 
the Revenue Officer should reconsider 
the question, therefore, was not a valid 
one, 


5, The learned Goverrment Advocate 
‘canvassed before us that the direction 
of the appellate authority was in ac- 
cordance with law and simce a non-sus- 
tainable relief had been granted by the 
Revenue Officer and that had been wa- 
cated, . our extraordinary jurisdiction 
should not be permitted to be invoked 
in support of the erroneous order, Ee- 
liance has been placed om certain auth- 
orities in support of ‘this submission of 
the learned Government Advocate. We 
are inclined to agree with Mr. Mohanty 
for the petitioner that ir the facts of 
f the case the precedents ave no clear 

application, The scheme of the Statute 
is that both the parties, ie, the lard- 
holder as also the Stat2. Government, 
have been given a right- of - appzal 


! 
l 
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-against „the order of . the Revenue Offi-. 


cer! Subject to appeal, every order ‚of 
the Revenue Officer has been made final 
under sub-sec, (3) of S. 44 of the Act. 
In view of such clear-cut provisions, in 
the absence of an appeal the order of 
the Revenue Officer became final and 
the appellate authority should not have, 
while dealing with the petitioner’s' ap- 
peal, interfered with the relief granted 
by the Revenue Officer, fos 

6. The petitioner claimed. exemption 
in respect- of tanks with an area of 
about 6 acres of land, Undoubtedly, the 
Statute deals with agrarian reforms. 
Section 2 (1) defines “agriculture” and 
the definition is an inclusive one. ‘Cer- 
tain operations which may not ordinari- 
ly go under the head of “agriculture” 
have been included in the definition. 
Mr. Mohanty for the petitioner relied 
upon the fact that even though the defi- 
nition was inclusive, pisciculture had 
not been included. Therefore, tanks 


- should not ‘be taken into account while 
- determining the 


ceiling, The learned 
Government Advocate on the other 
hand placed reliance on the Expln, ap- 
pearing in S. 2 (5) (a) of the Act which 
states that for the purposes of the said 
clause tanks were to be deeméd as 
class III land. The petitioner’s conten- 
tion has been that such tanks as are 
connected with agricultural purpose 
were required to be treated as class III 
land and unless a tank set apart for 
pisciculture came within land tc be 
taken into occount, merely by placing ` 
reliance on the Explanation the peti- 
tioner’s contention ‘could not be nega- 
tived, Section 39 (a) of the Act provides 
that homestead lands, or tanks with 
their embankments, or both, to the ex- 
tent of three acres in the aggregate 
shall not be taken into account in deter- 
mining the ceiling area, Such tanks as 
are exempt u/s, 39 (a) of the Act are. 
not connected with agriculture, but the 
legislative intention is clear that tanks 
would be taken into account, If within | 
the homestead lands tanks of more than 
3 acres exist, the exemption covered 
only 3 acres and the rest were to be 
taken into account, The scheme of the 
Statute- in our opinion does not make 
any provision for excluding. tanks, and 
on the submission that the tanks were 
meant for pisciculture the petitioner 
cannot obtain exemption .of tanks in the 
matter of..computation of the ceiling 
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area. The second contention of the peti- 
tioner must fail. 


7. Certain lands are located within 
the urban area, Unless such lands or 
buildings are connected with the agri- 
cultural operation of the petitioner, 
they cannot be taken into account, Ref- 
erence to S, 73 of the Act by the appel- 
late and = revisional authorities was 
wholly unwarranted, Where lands are 
located in the urban area it is for the 
Revenue Officer to establish the link, 
that is to show that such lands were 
connected with agricultural operations 
and, therefore, were to be taken into 
account; otherwise, as pointed out by 
this Court in the case of Mahurilal 
Agarwalla v. Dusasan Sahu, 43 Cut LT 
681 : (AIR 1977 NOC 298 (Orissa)), a 
house located in the urban area would 
not be includible, The Revenue Divi- 
sional Commissioner has directed an 
enquiry regarding the homestead, We 
think, interests of justice would ‘be best 
served if that direction is slightly clari- 
fied so as to include an enquiry into this 
aspect. The law has been clearly indi- 
cated in the decision referred to above 
and the Revenue Officer shall now have 
a direction to also enquire into the ten- 
ability of the petitioner’s contention as 
to whether the urban lands are to be 
taken into account. 

8. The writ application is disposed of 
with the aforesaid directions, There 
would be no order for costs. 

BEHERA, J.:— I agree, 

Order accordingly, 





AIR 1982 ORISSA 86. 
P. K. MOHANTI AND 
B. N. MISRA, JJ. 


Rama Subudhi and others, Appellants 
v. Bhagirathi and others, Respondents. 


A, H. O. No. 7 of 1976, D/- 28-9-1981. . 


(A) Civil P. C. (5 of 1908), O. 21 
R. 35 and R, 36 — Executing Court — 
Competency to direct fresh delivery of 
possession of immovable property. 

If the decree-holder is satisfied with 
the alleged delivery of possession of 
immovable property, whether physical 


*Against judgment of B. K. Ray J., in 
Misc. Appeal No, 155 of 1973, D/- 5-1- 
1976, 
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or symbolical, he cannot on a subsequent 
date ask for actual possession by filing 
a second execution petition. A prayer 
for fresh delivery of possession can be 
entertained only in cases where there 


“was no legal, complete and effective de- 


livery of possession on the earlier occa- 
sion. Therefore, since there was no 
legal, complete or effective delivery of 
possession on the earlier occasion it is 
competent for the decree-holder to 
apply again before the executing Court 
for physical delivery of possession. 
Case law discussed, (Para 8) 

(B) Civil P. C. (5 of 1908), S. 47, O. 21 
Rule 35 — Executability of decree —~ 
Description of land vague and uncertain 
Executing Court cannot deliver 
actual physical possession of mere por- 
tion of plot not specified in decree, Misc. 


Appeal No, 155 of 1973 D/- 5-1-1976 
(Orissa) Reversed, (Para 9) 
Cases Referred : Chronological _ Paras 


AIR 1966 SC 470 : (1966) 1 SCA 379 8 
AIR 1964 Mad 53: (1963) 2 Mad LJ 162 
(FB) 8 
AIR 1961 Sc 137 : (1961) 1 SCJ 322 7 
AIR 1957 Assam 123 8 
AIR 1957 Punj 17:ILR (1957) Punj 246 
8 


AIR 1955 Nag 79 : 1955 Nag LJ 160 8 


B. R. Rao, for fppelants; P, C. Misra, 
for Responder:ts, 


P, K, MOHANTI, J.:— This appeal is . 


directed against the decision of a learn- 
ed single Judge of this Court confirm- 
ing an order for delivery of possession 
of immovable property under ©. 21 
R. 35, C. P. C. passed by the learned 
Subordinate Judge of Bhubaneswar, The 
appeal poses for determination a ques- 
tion as to the competency of the execut- 
ing Court to direct a fresh delivery of 
actual possession of immovable property 


there -having been earlier a symbolical 
one, 
2. The short facts are the following: 


Respondent No. 1 obtained a decree for 
delivery of possession of 0.523 acre of 
land out of glot No, 1108 which com- 
prises an area of 0.525 acre, He levied 
execution of the decree and applied for 
delivery of actual possession after de- 
marcation and identification of the land 


by a survey knowing commissioner. The . 


executing Court 
very of possession under O, 21, Rule 35, 
C. P. C. and appointed a commissioner 
to demarcate the property at the time of 


issued a writ of deli- ” 
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delivery of possession. The process 
server entrusted with the writ reported 
that he had delivered physical posses- 
sion of the property jo th2 decree-holcer 
after evicting the judigment-debtors 
therefrom. The commissioner appointed 
by the Court also reported that he had 
demarcated the land a; the time of deli- 
very of possession. The decree-holder 
also made an endorsemen: on the beck 
of the writ that he had got actual pky- 
sical possession. Thereacter the judg- 
ment-debtors 5 to 7, 9 amd 14 filed a 
petition on 10-11-1972 in the executing 
Court alleging tha, delivery of poss3s- 
sion was only a paper delivery and not 
actual physical delivery and that they 
were still continuing in possession of 
the property. According to them, zhe 
process server and the commissioner 
had submitted false returns about actual 
delivery of possession. The executng 
Court held an enquiry irto the allega- 
tions and found by its order dated 27-1- 
1973, that there was no-demarcation of 
the property at the time of delivery of 
possession and that the possession which 
had been delivered to the decree-holder, 
was only symbolical in nature, On 26-2- 
1973 the decree-holder fled a petition 
for fresh delivery of possession of 
0.523 acre out of 0.5385 acre and 
the judgment-debtors 5 to 7, 9 and 14 
filed an objection under 3, 47 C, P. C. 
Their contention was tkat symbolical 
delivery of possession haring been given 
by the Court to the decr2e~holder, thare 
could be no further jurisdiction (sic) 
having been overruled br the execut.ng 


Court, the judgment-dettors came up 
in appeal to this Court, 
3. The learned single Judge who 


heard the appeal came te hold that -he 
decree-holder being entitled to actual 
physical possession, the symbolical pəs- 
session was a nullity amd accordingly 
maintained the order of the executing 
cour, for fresh delivery of possession. 
It was contended before the learred 
single Judge that the decree was :n- 
capable of execution as it does mot 
specify the particular pcrtion of plot 
No, 1108 which the decre2~holder claim- 
ed in the suit, The leamed Judge re- 
pelled the contention with the following 
observations : 


Bere But the court below has directed 
the decree-holder to take steps for ep- 
pointment of a commissioner for demarca- 
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tion of the property aecording to the 
decree. This shows that the point now 
raised by the appellants has not been 
disposed of by the Cour; below, because 
the occasion for such disposal has not 
arisen as yet. So, I do not express any 
opinion on the point. I; is open to the 
appellants to agitate the point in the 
Court below at proper time.” 
‘Aggrieved by this decision, the judg- 
ment-debtors have preferred this appeal. 
The names of appellan;, No. 1 Rama 
Subudhi and appellant No, 5 Raghunath 
Sadangi have been deleted as per order 
No, 7 dated 22-4-1976. 


4. The points that arise for considera- 
tion in this appeal are: (1) whether 
the executing Court has jurisdiction to 
direct fresh delivery of possession, there 
having been earlier a symbolical deli- 
very of possession, and, (2) whether 
actual physical delivery of possession of 
a portion of the plot. can be given by 
the executing Court when it has not 
been specified in the decree. 


5. The Civil Procedure Code con- 
tains various provisions as to when ac- 
tual, join, or symbolical possession can 
be given. Possession referred to in 
sub-rules (1) and (2) of O, 21, R, 35 is 
khas or actual possession, while that 


. referred to in sub-rule (2) and R. 36 is 


formal or symbolical possession, If the 
immovable property of which posses- 
sion is directed by the decree to be deli- 
vered to the decree-holder is in posses- 
sion of the judgment-debtor, actual pos- 
session must be delivered to the decree. 
holder under sub-rule (1) of R, 35. 
Where it is in possession of a tenant or 
other person entitled to occupy the 
same, only symbolicak possession can be 
delivered and that is to be done under 


R. 36. Symbolical possession may in - 
such cases operate as actual possession 
against the judgment debtor. In the 


present case, the decree-holder did not 
apply for symbolical possession under 
©, 21, R. 35. The writ of delivery of 
possession issued by the Court says that 
the decree-holder mus; be put in pos- 
session and the process-server was au- 
thorised to remove any person bound by 
the decree who refused to vacate. The 
executing Court found that the require- 
ments of sub-rule (1) of R. 35 of O. 21 
were not complied with and that a false 
return was made as if they were com- 
plied with, On the finding of the ex- 
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. ecuting .Court that the statutory require- 
ments were not. complied with,. the pos- 
session obtained by the décree- holder 
may be correctly described as paper 
possession only., The characterisation 

. of possession -as symbolical is hardly 
justified and runs counter to the provi- 
sions of O. 21, R, 35 C,-P, C. The so- 
called paper possession or possession on 
paper is no delivery of possession, 
actual, formal or symbolical, 


6. It is submitted on . behalf of the 
appellants tha; once the decree has been 
executed by delivery of symbolical pos- 
session, the executing Court cannot once 
more execute the decree which has been 
already executed in full, We regret our 
inability to accede to this contention, 
If possession had been delivered legally 
and actually and subsequent to that 
possession, the judgment-debtor has 
taken possession of the property, no 
second execution will lie after the satis- 
faction of the decree. In such cases, a 
suit alone will lie. In the present case, 
the . judgment-debtors themselves took 
the stand that the alleged delivery of 
possession by way of execution was only 
a paper delivery and not. actual physi- 
cal delivery. The Cour; after enquiry 
found that actual possession had not 
been delivered in accordance with the 
previsions of O. 21, R. 35 C. P. C. In 
such a case, it cannot, therefore, be said 
that the decree has been executed in 
full until the Cour; satisfies itself that 


there has been actual physical delivery 


of possession as claimed by the decree- 
holder. Once it is found that there ‘is 


no actual possession given in accordance. 


with the provisions of O, 21, R., 35 
C. P. C. there cannot be any finality 
in the execution proceedings and as such 
a subsequent application is maintainable 
for actual delivery of the property, 


7. Mr. Rao, the learned. counsel for 


` the appellants cited the case of Shew 
Bux Mohata v, Bengal Breweries Ltd., 
AIR 1961 SC 137, wherein their Lord- 


ships. observed as follows (at p. 141) : 


- “It is true that the Nazis return 
. showed that defendant No. 4 had not 
been bodily removed. But the same 
return also shows that it had not been 


so removed because of. certain arrange- ` 


ment arrived at between it and the de- 
“eree-holders and as the. decree- holders 


"- had not required the : removal ‘of -defen- 
<Now- 


-dant No. &~:from’* the ` -premises:” 


V- Bhagirathi. > - 


under: O. 21, -R, 35: a person in posses- . 
sion: and bound by ‘the decree has to be. 


‘entertained only 


removed only if necessary, -that is to 
say, if necessary to give the decree- 
holder the possession he is entitled to 
and asked for. It would not be necessary 
to remove the person in . possession if 
the decree-holder does not want such 
removal, It is open to the decree-holder 
to accept delivery of possession under 
that rule without actual.removal of the 
person in possession. If he does that, 
then he cannot later say that he has. 
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not been given that possession to which `` 


he was entitled under the law, This is 
what happened in this case, The decree- 
holders in the present case, of their own 
accepted delivery of possession with. 


‘defendant No, 4 remaining on the pre- 


mises: with their 
granted ‘a receipt 
delivery of possession. They permitted 
the execution case to be dismissed on 
September 8, 1949, on the basis that full 
possession had been delivered to thèm 
by defendant No, 4, The fact that they 
put their guards on the premises as men- 
tioned in the Nazir’s return would also 
show that they had obtained full posses- 
sion. It was open to the decree-holders 
to accept such possession, Having once 
done so, they are bound to the 
position that the decree has been 


permission. They 


fully executed, from which it follows, > 


that it cannot be executed any more.” 


8. In our opinion, it is clear from the 
above decision that if the decree-holder 
is satisfied with the alleged delivery of 
possession, whether physical or symboli- 


eal, he cannot on a subsequent date 
ask for acutal possession by filing a| 
second execution petition. A prayer; 


for fresh delivery of possession can -be 
in cases where there! 
was no legal, complete and effective de-i 
livery of possession on. the earlier oc-4 
casion. Similar view has been taken in 


AIR 1966 SC 470 (M. V. S. Manikayala 


Rao v. M. Narasimhaswami) AIR 
1964 Mad 5? (FB) (Ramaganessan 
` Pillai v. Rajah Ayyar) AIR 19553 
Nag 79 (Radhalal v. Chabilchand) 
and AIR i957 Punj 17 (Jaimal- 
Singh . Dasaundha Singh v. Rakha 


Singh), In the case of Ghanashyam Das 
Mour Agarwalla v. Fatik Chandra Das: 
AIR 1957 Assam 123 it has been. ‘held & 


that if the fact was that actual delivery . 
of possession: was. not obtained. by the, .. 
+ decree-holder ‘in the: previous execution .._ 


acknowledging full . 


j 


v 


. specify such boundaries or 


:-fbeen specified in the decree. 
. {open to the excuting court. to divide the 
.}plog and. deliver. possession;-of any speci- 
ifie. portion: 
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jease there was -no justification for_hold- 
















ing tha, the - decree-holder be deprived 


ing Court and pray fora fresh delivery 
of possession when there: was no other 
bar to his right for-executing the decree. 
In view of the principles laid down in 
the aforesaid cases, we agree with the 
learned single Judge that since there 
was no legal, complete or -effective de- 
livery of possession on the earlier oc- 
casion it is competent for the decree- 
holder to apply again for physical deli- 
very of possession. We hold tha; the 
first point urged on behalf of the appel- 
lants-judgment-debtors is devoid of any 
orce, ; 


9, The difficulty of the decree-holder 
however, is on the second point, The 
description of -the land as given in the 
plaint, the decree and the execution 
petition is quite vague and uncertain. 
The land is described as “Plot No, 1108 
A. 0.523”, Admittedly, Plot No. 1108 
comprises an area of 0.535 acre, The 
decree directs delivery of possession of 
a portion of the land, that is, 0.523 
acre, The remaining portion of 0.012 
-acre was not the subject matter of the 
suit, The portion measuring 0.523 acre 
has ‘not been specified by boundaries or 
a sketch map. -In the absence of suf- 
ficient particulars, i; is difficult to fix 
up: its identity, Order 7, Rule 3 C.P.C. 
provides that where the subjec; matter 
of the suit is immovable property the 
plaint shall contain a description of the 
property sufficient to identify it and in 
ease such property can be identified by 
boundaries or numbers. in a record of 
settlement or survey, the plaint shall 
particulars. 
Order 20, R, 9, C.P.C, also provides that 


` where the subject-matter of the suit is 


immovable property, the. decree shall 
contain a description of such property 
sufficient to identify the same, In the 
present case, the decree-holder claims 
delivery of possession in respect, .of a 
portion of the plot, There is however, 
.{nothing to show from which side of the 
plot he is entitled to take . possession. 
It is difficult to understand why the exe- 
cuting court.appointed a commissioner for 
demarcation of the land when it has not 
-It is 


‘It--would- ‘be-impossible to 


“Dolagobinda v. Orissa University `of- Agriculture & Technology - 


of his right to come before the execut- . 


not - 
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demarcate and deliver possession of any}- 
specific portion -unless its identity is 
known, Mr. P. C, Misra who appeared 
for: the respondent-decree-holder in this 
court when confronted with the situa- 
tion could not satisfactorily meet the 
point, 


10, In view of our above finding, we 
allow the appeal and set aside the order 
for fresh delivery of possession in 
favour of the decree-holder. We make 
no order as to costs, 

B. N. MISRA, J.:— I agree, 

Appeal allowed, 
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` R. N. MISRA, C. J. AND 
R. C. PATNAIK, J, 
Dolagobinda Panigrahi, Petitioner v. 
The Orissa University of Agriculture & 
Technology and others, Opposite Parties. 


Original Jurisdiction Case No, Par of 
1980, D/- 26-9-1981, 


Constitution of India, Art, 226 — 
Orissa University Semester Regulations, 
Regn. 37 (e) (ii) — Academic Council 


imposing punishment on student on al- 
legation of malpractice in examination 
under Regn. 37 (c) (ii) — University re- 
calling such punishment on same being 
challenged — Student again punished 
for one more year in contravention of 
provisions of Regulation 37 (c) (ii) — 
Order is liable to be quashed, 


Where the University had recalled the 
order of punishment which was im- 
posed by the Academic Council under 
Regn, 37 (c) (ii) on a student on the 
allegation of malpractice in the exami- 
nation of final B. V, Sce. & A. H, When 
the student challenged the imposition 
of penalty by a writ petition as it did 
not conduct its disciplinary proceeding 
-in keeping with the rules of natural 
_justice, subsequent order of University 
imposing higher punishment of debarring 
him from two semesters in contraven- 
tion of the Regulation 37 (c) (ii), would 
be liable to be quashed, (Para 8) 


Dr, S. C. Dash and B, K, Patnaik, for 
Petitioner; Lingaraj Rath, A, K, Misra 
and B, S, Misra, for Opposite Parties. 
_ R. N. MISRA, C. J.:— This application 
under Art. 226 of the Constitution calls: 
in question the punishment imposed on 


- LY/LY/G34/81/PGS/SNV * ` 


-u 


90 Ori. Dolagobinda v, Orissa University of Agriculture & Technology 


the petitioner on the allegation of mal- 
practice by the Orissa University of 
Agriculture & Technology (hereafter 
referred to as the ‘O. U, A, T.) under 
Annexure-12, 


2. Petitioner sat at the final B. V, Se. 
& A. H, Examination, 8th Semester, 
held by the O, U, A. T. One of his 
papers, being ‘Fish Disease and Sanita- 
tion’, was scheduled for the second sitt- 
ing on 8-6-1979 from 3 P. M, to 5 P.M. 
One Dr,-Maheswar Misra, Professor and 
Head of the Department of Animal Pro- 
duction was the Senior Invigilator. On 
14th of June, 1979, Petitioner received 
notice from the Dean of the Faculty of 
Veterinary Science and Animal Hus- 
bandry, to show cause against a com- 
plaint made by Dr. Misra and an ex- 
tract of the report was enclosed to the 
notice. Petitioner submitted his expla- 
nation on 19-6-1979 denying the allega- 
tions and explaining the background in 
which Dr, Misra had made false allega- 
tions, Petitioner received an intimation 
communicating the order dated 18-11- 
1979, from the Registrar of O, U, A. T; 
to the effect that petitioner’s results of 
the Final Semester of 1978-79 stood can- 
celled and petitioner was deemed to 
have failed in all the courses of the 8th 
Semester and was debarred from regis- 
tering till the corresponding Semester 
of the next academic session 1979-80. 
_ Petitioner filed a writ application be- 

fore this Court in O. J. C. No, 1697 of 
1979. During the pendency of the said 
application, thea impugned order was 
withdrawn by notification dated 14-1- 
1980, On 15-1-1980, the writ application 
was dismissed as having become infruc- 
tuous. The Academic Council set up a 
Board consisting of one of the Deans 
and two Professors for conducting an 
inquiry into the alleged misconduct of 
the petitioner and one Srinivas Das. 
Petitioner was served with a notice from 
the said Committee through its convener 
to show cause and petitioner in terms 
of Annexure-8 dated 5-3-1980, showed 
cause denying the allegations, pointing 
out the mala fides of Dr, Misra and also 
challenging the competency of the Com- 
mittee to examine the matter. The 
matter was enquired into, Dr. Pani the 
then Dean and Dr, Misra were examin- 
ed. On 11th of November, 1980, the 
following order was communicated to 
the petitioner :— . f 


ALR, 
“Results of the final, 8th semester . 
examination, 1978-79 stand cancelled. 


He is deemed to have failed in all the 
courses of 8th semester and is debarred 
from registering till the corresponding 
semester of the next acadmie session 
1980-81.” : 

This notification cancelling the peti- 
tioner’s results and debarring him from 
registering again until end of academic 
session 1980-81 has been called in ques- 
tion in this writ application, 


3. The University and its Dean have 
filed a common counter affidavit while 
Dr. Misra who has been impleaded as 
opposite party No, 3 has filed a separate 
counter affidavit It may be pointed out 
that Dr. Pani who was then Dean was 
no more there and has been replaced by 
Dr. J. N. Mohanty. In the counter-affi- 
davits, the allegations against the peti- 
tioner have been highlighted and it has 
been pleaded that the petitioner had not 
only committed malpractice a, the exa- 
mination but had also grossly misbehav- 
ed with Dr. Misra who was the senior 
invigilator when he had obstructed the 
petitioner from committing malpractice. 

4. We are fully cognisant of the un-. 
disciplined conduct. existing in educa- 
tional institutions in this country, This 
is a phenomenon which is common 


more or less to every institution, Con- 
ducting fair examination in the tradi- 
tional method has become almost im- 


possible. We are also cognisant of the 
fact that Court’s jurisdiction is not ap- 
pellate and if there be a fair determi- 
nation of the dispute in the hands of 
the body consisting of Professors,. the 
Court should not ordinarily disturb the 
action taken in the field of maintaining 
discipline and order, . 


5. Yet, on the facts of this ease, we 
are of the view that the impugned 
order should not be sustained, Though 
Mr. Rath for the opposite parties has 
strenuously contended that Dr. Misra 
acted fairly, having gone through the 
materials placed before us, we have a 
feeling that the petitioner has been a 
victim of what appears to be a dispute 
between Dr. Pani, the then Dean and 
Dr. Misra who was then Professor and 
Head of the Department of Animal Pro- 
duction. There is no dispute that under 
the Statutes of the University the Aca- 
demic Council is the body responsible 
for maintenance of discipline and the 


1982 


Council is entitled to function through 
a Committee, as has been: done in the 
instant case. The Semester Regula-ions 
framed under proper euthority specifi- 
cally deal with malpractice in examin- 
ation, Regulation 37 provides:— i 

“The case of malpractice in the Semes- 
ter examinations shall be dealt with as 
indicated below: 

(a) The Dean of the College in which 
the student is registered shall be re- 
sponsible for dealing with all cases of 


use of unfair means n the semester 
tests and examinations, 
(b) The teacher concerned shall re- 


port to the Dean on the day of occur- 
rence of each case of unfair means with 
full details of the evidence and expiana- 
tion of the student concerned, if any. 

{c) The Dean shall take appropriate 
action and the penalty may be as indi- 
eated below : 

(i) Students found in possession of 
incriminating paper or material daring 
a quiz, periodical test, practical or final 
examination shall be g-ven zero in that 
course. 

(ii) Students found using wtnfair 
means in any of the examinations shall 
be deemed to have failed in ali the 
courses of the Semester and shall be 
debarred from registering till the cor- 
responding semester of the next, azade- 
mic session in which he is deemed to 
have failed, 

(iii) Due weight shal. be given to the 
report of the Invigilator in deciding such 
malpractice cases, 


(iv) In regard to any other offenze of 
serious nature by a student pertaining 
to the examination, the Dean oi the 
College shall report the matter toge- 
ther with all material evidence te the 
Registrar and the matter shall then be 
dealt with by the Academic Council.” 
From these provisions it is clear that 
the Dean is the prescribed functional 
authority to deal with cases of malpra- 
ctice. It is only when offences of seri- 
ous nature not covered by clauses (a) 
and (c) take place that the. Dean has to 
report and the matter has to be handled 
by the Academic Counzil, . : 

In the instant case fhough the alleg- 
ed malpractice is said to be on 8-6-1979, 
the report was furnished by the Senior 
Invigilator on 11-6-197€: Clause (bd) of 
Regulation 37 required the. report zo be 
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furnished on the same day. Dr, Pani in 
his report had specifically stated tha, he 
was available in his office for some time 
after the examination was over iņ the 
second shift of 8-6-1979. The explana- 
tion of Dr. Misra for the delay in fur- 
nishing the report is that it was already 
late in the evening that day and he as- 
sumed that the Dean would not be avai- 
lable in his office and as the following 
two days were holidays, the report was 
sent on the 11th of June, 1979, The pre- 
scription in the Regulation that there 
should be a contemporaneous report is 
a healthy one and the policy “behind 
such a provision seems to be, as has 
rightly been contended before us on 
behalf of the petitioner, that everything 
would be fresh and there would 
be no scope to embellish matters. We 
do not intend to suggest that Dr, Misra 
made any attempt of adding to allega- 
tions agains; the petitioner, but since 
there is a prescription which appears to 
be wholesome and there is some allega- 
tion of the petitioner and Dr. Misra 
having fallen out, the report should 
have been made contemporaneously par- 
ticularly when according to Dr, Misra 
he had been manhandled by the peti- 
tioner and he had been shocked at such 
treatment. The Dean’s report shows :— 


“However, since Dr. Misra has not 
mentioned in his report about: explana- 
tions of the students, a clarification was 
sought from him under this office letter 
No. 29/S/DVcC dt, 12-6-1979 about the 
reason for not reporting the matter to 
the Dean on the same day although the 
Dean was present in his office till 
8.30 p.m. and also to forward the ex- 
planations of the concerned students 
along with all details of the evidences 
of the case for further action.” 


In reply, Dr. Mishra has stated (......... ) 


‘I did not feel the necessity of imme- 
diately contacting the Dean since I did 
not expect any action from his side that 


ċould undo the things done by these 
students’. i 

EE, Such .a statement of Dr, Mishra 
is officially not acceptable, since ir- 


respective of somebody’s liking or confi- 
dence on others, in official matters, the 
recommended official procedures as per 
regulations +have to be followed. This 
has become a serious flaw in the com- 
plaint made by Dr. Mishra, Also, such 


+ 


. standing, 
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. a statement of Dr. Mishra. clearly indi- 


eates his intention, $ 


If the report would have been made 
on the same day, the Dean could have 
tried to find out evidence, if any, in 
support of the: complaint made by Dr. 
Mishra. This could not be doné since 
the complaint was receivéd in the even- 
ing of the last date of the examination 
programme, by which time most of the 
students had left the college.” 

The Dean’s report further stated :— 


“Dr, Mishra, in his above-mentioned 
letter has stated that Sri Dolagobinda 
Panigrahi (petitioner) was talking with 
pther students and copying from them. 
But Dr, Mishra has not reported the 
names and Adm, numbers of those stu- 
dents. This again, is a flaw in the com- 
plaint made by Dr, Mishra, 


As per the semester regulations, the. 
invigilator is supposed to report the oc- 


currence of any case of that 
particular examination only, But 
by reporting about some inci- 
dents of the past few years, 


Dr. Mishra has gone beyond his juris- 
diction as an invigilator and thereby 
complicated the case to take any action 
as per provision in the semester regula- 
tions......... ag . 


Some of the objections indicated in the 
Dean's report seem to be germane, Dr. 
Mishra seemed to be making out allega- 
tions against the petitioner with refer- 
ence to his past conduct and was ` mak- 
ing an attempt to indicate that the Dean 
would not take appropriate steps even 
if a complaint .is made. In a complaint 
about malpractice detected by a senior 
invigilator on the particular day, there 
was no room for these historical events, 
nor was there any scope for Dr, Mishra 
to’ throw insinuations against the Dean 
by saying that the Dean would not have 
taken any action in the matter, These 
allegations either by Dr. Mishra or by 
the Dean go to suggest that relationship 
between them was- not cordial and each 
was making an attempt to expose the 
other. It becomes difficult for the Uni- 
versity to function with appropriate 
dignity and status when highly placed 
Professors working in the University do 
not maintain mutual respéct, under- 
coordination and a sense of 
loyalty and devotion to the seat of 
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mon laudable purpose, 


6. There is another aspéct which 
must receive immediate attention. pr. 
Mishra was duty bound to bring the 
matter to the notice of the: Dean and it 
was for the Dean to find out on the al- 
legations made in the report whether it 
was a matter covered within his domain 
under Regulation 37 or was required to 
be reported to the Registrar in terms of 
Regulation 37 (c) (iv). In the instant 
case, Dr. Mishra took upon himself the 
burden of deciding that the matter must 
go beyond the Dean by addressing his 
complaint to the Registrar, That pro- 
bably forced the Dean to send the mat- 
ter to the Registrar for being handleq by 
the Academie Council instead of he, him- 
self entertaining the complaint to be 
dealt with at his level, Dr. Mishra should 
have scrupulously followed the require- 
ments of the Regulation and should not 
have exhibited any special zeal in a 
matter of this type, 


7. On the materials available, the 
complaint against the petitioner seems 
to be one of malpractice and nothing 
has been shown which would bring it 
squarely within Regulation 37 (c) (iv). 
While we have no hesitation in con- 
demning malpractice in examinations 
without any reservation, we must also 
equally indicate our disapproval on the 
part of invigilators and examiners from 
not conforming to the prescribed code 
of conduct, If Dr, Mishra had remained 
content by bringing his complaint be- 
fore the Dean, the matter would cer- 
tainly have been handled in accordance 
with the prescribed procedure, There 
was no occasion for him to apprehend 
that the Dean would not do his job, At 
any rate, until he failed to do his job, 
it was not for Dr. Mishra to find fault 
with the Dean since power under the 
Regulation vests in the Dean to handle 
the situation. 


8. The punishment imposed is in 
terms of Regulation 37 (c) (ii), We agree 
with Mr, Rath for the University that 
from the punishment imposed, we can- 
not conclusively find that it was not a 
case under cl, {c) (iv); but one under 
el. (c) Gi) of Regulation 37. But as we 
have already pointed out, since the find- 
ing could not indicate any other offence 
of serious nature, it must follow that it 


was a case which squarely. came -under! | 
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Regulation 37 (c) (ii) and the Academic 
Council, therefore, imposed the. .punish- 
ment prescribed under ‘sub-cl, (ii), That 
sub-clause authorised thet the punish- 
ment shall be a deemed failure in ell 
the courses of the semester and debarring 
from registering till the - corresponding 
semester of the next academic session 
in which there is deemed failure, Und=r 
Annexure-4 that punishment had been = 
imposed which, as already mentioned, 
was recalled by the University wh2n 
the petitioner came before this Court m 
the earlier occasion, The maximum pun- 
ishment that could have been given in 
the facts of the case was what had been 
_idone then. On account of the Univer- 
sity’s own mistake in not conducting its 
disciplinary proceeding in keeping w-th 
the rules of natural justice and, there- 
‘|fore, -recalling the order of punishment, 
the petitioner could not have been ac- 
tually made to suffer a higher senterce 
than contemplated under the Regula- 
_|tion,. In fact, if the earl:er punishment 
had been sustained, by now the peti- 
tioner could have taken the examination 
again and passed out, Loss of one year 
in human life is difficult to be compen- 
_jsated by any process and since peti- 
tioner has already been subjected ta 
that, we are inclined to agree with 
counsel for the petitioner that no other 
punishment should really be impos=d. 
Keeping the unsatisfactory aspects of 
the matter in view, as w2 have indicat- 
ed, and taking into consideration the 
fact that the petitioner is being punish- 
ed again for one more year beycnd 
what is contemplated in Regulation 37 
(c) (ii), we direct that zhe punishment 
be ‘quashed and petitioner’s results be 
declared in accordance with law. 


Parties are directed to bear their own 
costs of the proceeding. ._ 
PATNAIK, J.:— I agree, 


Orcer accordingly. 
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R. N. MISRA, C. J. AND N. K. DAS, J. 
State of Orissa, Petitioner v, Laxmi- 


narayan Samantaray and anoto, Op- 
posite Parties, 


-Original Jurn. Case Ne 1356 òf 1981, 
Dj: 29-9-1981. ; 
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(A) Constitution of India, Art, 226 — _. 
Writ against arbitrator — Arbitrator is 
not amenable to the extraordinary jur- 
isdiction of High Court, Case law dis- 
cussed, ‘(Para 3) 


(B) Arbitration Act (10 of 1940), Sec- 
tions 13, 2 (a) — Merely naming of dis- 
putes by arbitrator There is no 
necessity to hear parties, (Constitution 
of India, Art. 226 — Natural justice), 


For merely naming the disputes there 
is no necessity for arbitrator to hear the 
parties, After all, these are matters with 
reference to which parties will have 
full liberty to lead evidence in such 
manner , as the Arbitrator will permit, 
hearing will be extended and decision 
will be reached, In course of such hear- 
ing it would be open to any of the par- 
ties to satisfy the Arbitrator that what 


‘has been named as a dispute is not a . 


dispute and with reference to the item, 
the claimant would have no case, Mere- 
ly because the Arbitrator has now iden- 
tified the disputes for convenience _ of 
the parties, no decision is reached which 
prejudices one party or the other. Such 
action of the Arbitrator cannot be call- 
ed in question for want of natural jus- 
tice even if the Arbitrator became 
amenable to jurisdiction of High Court. 
Therefore, the Arbitrator’s action is not 
open on merit to challenge on the 
ground that he did not extend a hear- 
ing to the parties when he proceeded to 
do so, . (Para 4) 
(C) Arbitration Act (10 of 1940), Sec- . 
tions 24, 2 (a), 21, 8 — Reference — 
Joining of both parties in making ref- - 
erence —. Not always necessary. AIR 
1972 Delhi 263, ILR (1972) 1 Delhi 279 
(FB) and AIR 1973 Madh Pra 261, Diss. 
from, i 
The Supreme Court in AIR 1955 SC 
468 never intended to say that for every 
matter of arbitration there must be a 
joint reference of the disputes, other- 
wise the Arbitrator would have no jur- 
isdiction to entertain the disputes. 
Where ` the arbitration clause vesting 
power in the Chief Engineer to appoint 
an arbitrator makes the nomination of -- 
the Arbitrator on the basis of consent 
of both the parties and the Arbitrator ` 
is named by the Chief Engineer, the 
forum is available for raising disputes. 
The claimant goes before the Arbitrator 
with a set of claims, and the other 
party either resists the claims by filing 
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a counter or advances counter claims, if 
there be any, This has been the age-old 
practice. Thus, there is no fundation for 
the contention that unless the two par- 
ties join in making a combined refer- 
ence, the Arbitrator, though appointed 
by consent’ under the arbitration clause, 
would have no jurisdiction to entertain 
the dispute and enter upon the refer- 
ence. AIR 1972 Delhi 263; ILR (1972) 1 
Delhi 279 (FB) and AIR 1973 Madh Pra 
261, Diss. from; AIR 1975 Delhi 54 and 
AIR 1961 Pat 228, Foll, Case law dis- 
cussed, (Paras 7, 8) 


Chronological Paras 
1974 Rajdhani LR 


Cases Referred : 
AIR 1975 Delhi 54: 


596 6, 7 
AIR 1973 Delhi 108 : (1972) 74 Pun LR 
(D) 112 3 
AIR 1973 Madh Pra 261: 1973 MPLJ 
786 5 


AIR 1972 Delhi 263: (1972) 74 Pun LR 
(D) 223 5 

ILR (1972) 1 Delhi 279 : 1971 Rajdhani 
LR 93 (FB) 5 

(1972) 1 All ER 801 : (1972) AC 1027: 
(1972) 2 WLR 645 (HL), Broome v. 
Cassell & Co, 

. AIR 1966 SC 1652: (1964) SCD 787 

(1966) 2 DLT 123 (Punj) - 

AIR 1964 All 108: 1963 All LJ 693 
ILR (1964) 1 All 34 (FB) 

AIR 1961 Pat 228 

AIR 1957 SC 529: 
1957 SCJ 489 3 

AIR 1957 All 406 7 

AIR 1955 SC 468.: 1955 SCJ 445 5, 6, 7 

(1953) 1 All ER 327 : (1953) 1 QB 704: 


oH oS 


AT GD ee 


1957 All LJ 682: 


(1953) 2 WLR 342 (DC), R. v, Dis- 
putes Commr. of Dental Tech, 3 
1901 AC 495 : 50 WR 139: 85 LT 289, 
Quinn v, Leathem 6 


Addl, Govt, Advocate, for Petitioner; 
R. K. Rath and B, K, Nayak, for Oppo- 
site Parties, 


R. N. MISRA, C, J.:— This applica- 
tion under Art, 226 of the Constitution 
by the State of Orissa through an Exe- 
cutive Engineer calls in question the 
order passed on 11th of February, 1981 
(Annexure 5) by the Arbitrator (oppo- 
site party No. 2) in a dispute referred 
to the said Arbitrator in terms of cl. 23 
of an F-2 contract between the peti- 
tioner and opposite party No. 1, 

2. Opposite party No, 1, a contractor, 
undertook execution of the work entiti- 
ed “Improvement to Sikhar-Karuo Road 
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under M, N, P. from Kilometre 0/0 to 
8/0.” and F-2 contract No. 10 of 1978-79 
was executed between the parties, In- 
corporated in the contract was an arbi- 
tration clause to the following effect :— 


“Except where otherwise provided in 
the contract all questions and disputes 
relating to the meaning of the specifica- 
tions, designs, drawing and instructions 
hereinbefore mentioned and as to the 
quality of workmanship or materials 
used on the work, or as to any other 
question, claim, right, matter, or thing 
whatsoever, in any way arising out of, 
or relating to the contract, designs, 
drawings, spécifications, estimates, in- 
structions, orders or these conditions, or 
otherwise concerning the work or the 
execution or failure to execute the 
same, whether arising during the pro- 
gress of the work or after the comple- 
tion or abandonment thereof shall 
be referred to the sole arbitration of a 
Superintending Engineer of the Public 
Works Department, unconnected with 
the work at any stage nominated by the 
concerned Chief Engineer, 

XX Xx xx XX 
The Chief Engineer rescinded the said 
contract on 4-4-1980, as in his opinion 
the contractor did not stick, to the time 
schedule for the completion of the work 
and entrusted the work to a new agency 
and called upon the contractor 
to show cause as to why he 
may not be required to meet 
the differenc2 in the costs of the 
execution of the work, Opposite Party 
No. 1 thereupon raised disputes relat- 
ing to the contract and asked the Chief 
Engineer to appoint an arbitrator in 
terms of the arbitration clause. The 
Chief Engineer nominated opposite 
party No. 2 as the Arbitrator by order 
under Annexure 1 and stated therein :— 

“The reference of the disputes as may 
be required will be made by the parties 
themselves.” 


When. appointment of the Arbitrator 
was duly notified, the Arbitrator called 
upon the contractor {opposite party No. 
1) to file his statement of claims and 
ealled upon the State represented by 
the Executive Engineer to file counter 
statement thereto. The contractor laid . 
claim but the petitoner made an appli- 
eation to the Arbitrator to stay further 
proceedings till disputes were validly 
and legally referred to him, He also in- 


n 


~the reference, 


+. 


‘On receipt of the 
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formed the Arbitrator: that as long as 
there was no joint reference by 
both‘ the parties, he had no jurisdiction 
to entertain the claim ani enter upo2 
The Arbitrator rejected 
the application of the petitioner as nct 
maintainable and called upon it to file 
its counter statement by 3-5-1980. The 
State Government, in the meantime, 
with a view to sustaining a counter 
claim against the contractor went be- 
fore the Subordinate Judze of Cuttack 
in an’ application under Sec, 20 of tke 
Arbitration Act and by that court's 
order dated 2-9-1980, the claims of the 
State Government were referred to the 
same Arbitrator for adjud:cation, Peti- 
tioner moved this Court by filing an 
application under Art, 22€ of the Con- 
stitution in O. J. C. No. 1977 of 1930 
challenging the action of the Arbitrator 
and a Bench of this Court without g2- 
ing into the merits of the matter dispcs- 
ed of the said application by saying :— 


“The Chief Engineer, in exercise of 
authority conferred upc him under 
cl, 23 of the standard F-2 Agreement, 
appointed an arbitrator in the person of 
opposite party No, 2 and directed the 
parties to raise their dsputes befcre 
him, The appointed arbitrator has now 
called upon the State to file its claim/ 
counter statement. The Szate challenges 
the direction in Annexure 4 by which 
notice has been given by the arbitrator 
fixing a date and requirirg complianc3. 


After parties are hearc, there does 
not seem to be any dispute that fhe 
arbitrator can be called upon to clearly 
specify the disputes whicn he wants to 
examine and after the same is deter- 
mined and indicated, the State (peti- 
tioner before us) is prepared to file its 
counter statement/claim, In that view of 
the matter which we think is in order, 
Annexure 4 should stand superseced 
with a direction that the arbitracor 
would at first determine the scope of 
enquiry clearly indicating the dispute 
which he intends to. investigate and 
after that is done, the State would äle 
its counter statement/clain, as it may 
be. 


xx xx xx” 


direction. aforeseid, 
the Arbitrator passed an order on 11th 
February, 1981 (Annexur2 5) and cam- 
municated copies thereof to the partes. 


xx 
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In the said order, tbe Arbitrator clearly 
specified :—` 

“Keeping the above order (of this 
Court) in view the disputes as mention- 
ed by the claimant in his claim state- 
ment (copy already forwarded by the 
claimant......... ) from page T to page 14 
claim statement vide para- 
graph 15 of the same bearing claim item 
Nos, 1 to 18 (a & b) are now determin- 
ed to be investigated.” 


This order of the Arbitrator is challeng- 
ed on the ground that the Arbitrator 
failed to afford an opportunity of hear- 
ing to the petitioner before he came to 
the conclusion regarding which items 
were to be investigated. It is stated that 
that act of the Arbitrator was a quasi- 
judicial one and the impugned order 
made without hearing the petitioner 
could not be compliance of the direction 
of this Court. 

3. Counsel for opposite party No, 1 
took the stand that — 

(1) the Arbitrator was not amenable 
to the extraordinary jurisdiction of this 
Court; 


(2) the writ application was parred by 
constructive res judicata; and 


(3) the stand taken by the petitioner, 
that the arbitrator got jurisdiction only 
when there was a joint reference by the ` 
parties, was an erroneous propostion in 
law and the Arbitrator’s action, there- 
fore, was not open to challenge, 


We are inclined to take the view that 
on the earlier occasion, the matter was 
not examined at length and from all as- 
pects as would appear from the second 
paragraph of the order extracted al- 
ready, Learned Additional Government 
Advocate appearing for the petitioner 
does not dispute this position. In fact, 
counsel for both parties have placed a 
catena of precedents in support of their 
respective stands — petitioner contend- 
ing that the Arbitrator is amenable to 
our extraordinary jurisdiction and the 
Arbitrator gets jurisdiction to entertain 
and enter upon a reference only when. 
both the parties jointly make it and the 
opposite party No. 1 submitting that the 
Arbitrator does not come within our 
extraordinary jurisdiction and it is not 
necessary that there should be a joint 
reference of the dispute for the Arbi- 
trator to enable him to entertain the 
same, We have, therefore, thought it 


96 Ori, 


appropriate not to -dispose of this writ 
application ‘by deciding the . limited 
‘question ‘as to whether the order of the 
Arbitrator in identifying the disputes 
without hearing the parties is’ correct 
‘and 
propositions formulated hereunder :— 

(i) Is the Arbitrator amenable to the 
extraordinary jurisdiction of this Court 


under Art, 226 of the Constitution? and 


(ii) Is it necessary that there should 
be a joint reference of the disputes to 
enable the Arbitrator to entertain the 
same and enter upon the same for ad- 
judication? 
along with the question whether the ac- 
tion of the Arbitrator in identifying the 
disputes without hearing the parties is 
bad for want of compliance with rules 
of natural justice, 

_ We shall not turn to examine the pro- 
positions, The matter we shall first 
examine is whether the Arbitrator is 
amenable to the extraordinary jurisdic- 
tion under Art. 226 of the Constitution. 

As already pointed out, the Arbitrator 
in the instant case is a person nominat- 
ed by the Chief Engineer under the 
arbitration clause in a contract, It was 
pointed out by Lord Chief Justice God- 
‘ dard in R, v. Disputes Commr, of Den- 
tal Tech., (1953) 1 All ER 327 thus:— 

"That is simply a reference- to an 
. arbitrator, and I have never heard of 
certiorari or prohibition going to an 
arbitrator, Arbitration i a very old 
. remedy in English law, 
` centuries that have passed since the 
decisions of English courts first began 
there is no trace of an arbitrator being 
controlled by this court by writ of 
-either prohibition or certiorari, The 
bodies to. which in modern times the 
remedies of these prerogative 
have been applied are all statutory 
bodies on whom Parliament has confer- 
red statutory powers and duties the ex- 
‘ercise of which may lead to the detri- 
ment of subjects as, for instance, where 
a statute gives a certain body power for 
the compulsory acquisition of land and 
an arbitrator is set up by Parliament to 


assess the compensation, and, it is essen- - 


‘tial that: the courts should be able to 
control the’ exercise of. the .statutory 
- furisdiction within thé limits -imposed 
by ‘Parliament, There is no instance ‘of 
- which T know in the books where .certi- 


_.érari' or -prohibition. has gone’ te . any 
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shall proceed to examine the two. 


but in all the, 


writs’ 


i ALR. 
arbitrator except a statutory arbitrator, 
and a ‘statutory arbitrator is a person 
to whom, by statute, the parties must 
resort,-It would be an enormous depar- 
ture from. the law relating to preroga- 
tive writs if we were to apply these 
remedies to an ordinary. arbitrator, 
whether he be a single arbitrator or a 
body of gentlemen called a committees 


or council, and I am of opinion that we. 


must dismiss these applications on the 
ground that they are wholly miscon- 
ceived.” ` 


X 


The view expressed by Lord Goddard, ° 


C. J, seems to hold the field in England, ` 


In the English 
Vol. 3 (1978 Re-issue) at page 152, 
authority, has been relied upon for the 
proposition that the court has no power 
to direct the issue of orders or certio- 
rari to an Arbitrator, 

In De Smith’s Judicial Review of 
Administrative Action, 4th Edition (1980) 
at page 385, the following observation 
has been made :— i 


“For this purpose, 

generally means statutory authority. 
Neither certiorai nor prohibition will 
issue to a private arbitral body which 
derives its jurisdiction from contract ... 
On the other hand, a body invested by 
statute with jurisdiction over persons 
who have entered into contractual rela- 
tionships with it may be subject to 
certiorari and prohibition, although the 
occasion for the exercise of its jurisdic- 
tion does not arise until the contractual 
relationship is formed.” 
Several authorities have been indicated 
at page 385 for the proposition, In rela- 
tion to arbitral bodies, it has been held 
that certiorari and prohibition will not 
lie unless resort to the arbitral jurisdic- 
tion is not only provided for but also 
mandatorily prescribed by statute, 

In his classic work ‘Administrative 
Law’, Professor Wade in the 4th Edition 
(1977) of the Book at page 604 has also 
expressed the same view relying upon 
the decision of Lord Chief Justice God- 
dard, 

In Halsbury’s Laws of England, 4th 
Edition - (1973), Vol. 2, paragraph 615 it, 
has also been said that the court. has 
no power to make orders of certiorari 
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or prohibition addressed to. an arbitrator’ 
unless. he is acting ‘under ‘statutory. - 


powers, © a -- Asani, 


this 


“legal authority” — 


“ 1982 
‘ We may refer: to: a single: Judge. de- 
cision of the Delhi . High Court in- 
ease of Balkishen Gulzarf Lal v. Parna 
Lal Sud; AIR 1973 Delhi 108, where 
Sachar, J. quoted with 
Lord Chief Justice Goddard had spok2n, 
and observed (at p. 112) :— 


‘12. Mr Marwah suggested that the 
fact that the award giver by the arbi- 
trator is liable to be set aside or to be 
made a rule of the Court under zhe 
provision of the Arbitration Act makes 
the Arbitration a statutozy one, In my 
view there is no merit ir the argument. 
The learned counsel’s submission taat 
the Courts have been given power wn- 
der the Arbitration Act to deal with zhe 
arbitrator .or his award does not mean 
that the arbitrator is a statutory arbi- 
trator in the sense of being a public 
body to whom either the arbitration nas 
necessarily to be referrel to or in che 
sense that his award by itself has been 
-given a finality and recognition by a 
statute. It is these vital differences e- 
tween a private arbitrator and an 
arbitrator under Section 10-A of 
the Industrial Disputes Act that make 
all the difference and make the private 
arbitrator not amenable zo the juriscic- 
tion of this Court under Article 226 of 
the Constitution, I can find no injustice 
er harshness in arriving at the conclu- 
sion that the private arbitrator is aot 
subject to the writ jurisciction of 
Court, This is because the Arbitration 
Act, 1940 is a complete code which pro- 
vides for control over -he powers and 
functions of .the arbitrator and any 


party aggrieved by it has ample remedy | 


provided under the Act, The fact that 
‘the petitioner might have, for reasons 
into which it is not necessary to go into 
debarred himself because of limitation 
to move the Court to give him relef, 
does not entitle him to .nvoke the. fur- 
isdiction of this Court against an arbi- 
‘¢rator who is, no more than a private 
- person, It has been helc that the writ 
ef mandamus’ does not issue to a pri- 
‘vate individual and only issues to a per- 
son directing him to do a particular 
thing specified in the order which ap- 
pertains to his office: and is in the na- 


ture of public duty vide Sohan Lal ‘w.. 


= Union of India (AIR 1957 SC 529). 


13. Éi “would, therefore. hold’ that the 
arbitrator appointed. | under., the Arbitra- 
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the’ 


approval what. 


‘able to the extraordinary - 


this | 


_ parties. 


of the Constitution. 
KX XK | Xx ox” 

‘On the basis of these authorities and 
in the absence of any authority to the 
contrary, we. must hold that the Arbi- 
trator in the instant case is not amen- 
jurisdiction | 
ef this Court, 

4, It is proper that at this stage we 
deal with the question canvassed by 
learned Additional Government Advo- 
cate before us as to whether the Arbi- 
trator violated rules of natural justice 
in identifying the disputes which he 
was to adjudicate upon without afford- 
ing a hearing, 

‘In England law has been settled as 
early as the 19th century that the Ar- 
bitrator who has judicial functions to 
discharge is bound to hear parties be- 
fore he decides the disputes referred to 


him. There can be no second opinion 
to this proposition, In fact, there are 
abundant authorities of the Supreme 


Court which go to support the position 
that where there are two parties and a 
dispute, unless rules of natural justice 
have been kept away by a particular 
procedure being prescribed, the adjudi- 
cator must adopt rules of natural justice 
as his procedure. Without examining 
the amenability of the Arbitrator to the 
Court’s extraordinary jurisdiction, there 
was a direction on the earlier occasion 
that the Arbitrator should identify the 
disputes, and the Arbitrator in the in- 
stant case has done so by naming the 
disputes he intends to adjudicate upon, 
but in doing so he-did not hear the 
The Arbitrator has not decid- 
ed- the disputes. All that he has done 
is, he has indicated in specific terms as 
to what disputes he shall entertain for 
adjudication, 

We do not think.for merely naming 
the disputes there was necessity to hear 


the parties. After all, these ‘are mat-|~ 
- ters with reference ‘to which parties 
will have. full liberty to lead evidence 


in such manner as the Arbitrator will 
permit, hearing. will be extended and) 
decision will be: reached. In course. of 
such ;hearing it would be open to any 


of the parties to satisfy the . Arbitrator 
that what- has .been named as a 
dispute ~ is” 


inot --a.: dispute. -and 


Ori 9T o 


tion Act,-1940,-is not afnenablé- ‘to the, ` 
‘Jurisdiction of: this Court under Art, 226- 
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with reference to the item, clai- 
mant would have no case, Merely be- 
cause the Arbitrator has now identified 
the disputes for convenience of the par- 
ties, no decision has been reached which 
prejudices one party or the other and 
such action of the Arbitrator by which 
he has identified the disputes, we do 
not think, can be called in question for 
want of natural justice even if the Arbi- 
trator became amenable to our jurisdic- 
tion. We are, therefore, of the view 
that the Arbitrator’s action is not open 
on merit to challenge on the ground 
that he did not extend a hearing to the 
petitioner when he proceeded to do so. 


5. The only other question left for 
consideration is whether it is necessary. 
that there should be a joint reference of 
the dispute/s in order to entitle the 
Arbitrator to entertain the same and 
enter upon adjudication thereof. The 
leerned Addi, Government Advocate has 
placed before us certain authorities in 
support of this proposition. The first 
is the case of Thawardas Pherumal v, 
Union of India, AIR 1955 SC 468, Reli- 
ance -has also been placed on a Bench 
decision of the Delhi High Court in the 
case of Madhubala Private Ltd, v. Naaz 
Cinema, AIF, 1972 Delhi 263; ILR (1972) 
1 Delhi 279 (FB) (P. C. Aggarwal v 
Banwari Lal Kotiya) and AIR 1973 Madh 
Pra 261 (Dilip Construction Company 
v, Hindustan Steel Ltd.) Several deci- 
sions of the different High Courts have 
drawn support for the proposition from 
the observations of the Supreme Court 
in Thawardas’s case (AIR 1955 SC 468) 
where Bose, J., speaking for the Court, 
stated (at p. 474):— 

“A reference requires the assent of 
‘both’ sides. If one side is not prepared 
to submit a given matter to arbitration 
when there is an agreement between 
them that it should be referred, then 
recourse must be had to the Court under 
Section 20 of the Act and the recalci- 
trant party can then be compelled to 
submit the matter under sub-section (4). 

In the absence of either, agreement 
by ‘both’ sides about the terms of re- 
ference, or an order of the Court under 
Section 20 (4) compelling a reference, 
the arbitrator is not vested with the 
necessary exclusive jurisdiction.” 

This observation of Supreme Court has 
been relied upon in the cases of the dif- 


ferent High Courts in support of the pro= 


aw 
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position that where there is no joint 
reference of the disputes, the Arbitra- 
tor does not get jurisdiction to entertain 
the matter for adjudication, 

In paragraph. 18 of the decision of tha 
Delhi High Court in AIR 1972 Delhi 263 
(supra), the learned Judges quoted the 
aforesaid paragraph from the Suprema 
Court judgment and came to the cons 
clusion thus :— 

“18. The reference to arbitration hav- 
ing unilaterally been made by the ex- 
hibitors alone and no consent to the 
terms of the reference having been given 
by the other side the reference was nof 
competent without recourse to the pro+ 
visions of Section 20 (4). of the Arbitra~ 
tion Act for compelling the recalcitrant 
party to submit to the arbitration pro- 
ceedings. The arbitrators appointed by 
the Motion Pictures Association had no 
jurisdiction to arbitrate on the dispute 
on a unilaterial reference made by one 
of the parties. sesse 


A Full Bench of the Delhi High Court 
in P., C. Aggrawal’s case (ILR (1972) 1 
Delhi 279 (FB)) referred to an earlier 
Punjab case reported in (1966) 2 DLT 
123 (Madhusudan Limited v, Ram Pra- 
kash) and quoted the observations of 
the Supreme Court in Thawardas’s ease 
(ATR 1955 SC 468) and observed:— 


“The law laid down by the Supreme 
Court is binding on all Courts, We are 
clearly of the opinion that the said 
quotation covers all references to arbi- 
tration and not merely a reference to 
arbitration only on a question of law”: 


The Division Bench of the Madhya 
Pradesh High Court in the case of Dilip 
Construction Company (supra) in para- 
graph 18 of its judgment quoted the 
same observations of the Supreme Court 
in Thawardas’s case for its conclusion 
that the two sides have to join for mak- 
ing a reference of the disputes in order 
to give jurisdiction to the Arbitrator 
under the Act, 


In Thawardas’s case, the observation 
wherein seems to be the foundation for 
the judicial view on which the learned 
Additional Government Advocate places 
reliance -in support of his proposition, 
the question for consideration was whe- 
ther the Arbitrator had jurisdiction to 
finally decide the question of law. The 
Supreme Court found that unburnt pricks 
were not the subject matter of cons 


& 
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fract, ‘The arbitration clausa contained 
in the contract, therefore, could nof 
cover a dispute relating fo unburnf 
bricks, In order that the Arbitrator may, 
bave jurisdiction to deal with a dispute 
relating to unburnt bricks as a proposi: 
tion of law, it became necessary that 
such a question should have been refer- 
red by both the parties, otherwise if 
would have been outside the ambit o3 
the arbitration clause and such a dis: 
pute could nog be before the Arbitrator, 


6. The question for consideration is 
whether the Supreme Court intended to 
say something of genera’ application or 
made the observation in the_setting of 
the case before it, 


The Supreme Court ncwhere indicated 
that they intended to say something of 
general application when they proceeded 
te make the observation which has been 
-quoted from their judgment, Any obser- 
vation of the Supreme Cour; which is 
intended to cover the field must be 
taken as a binding statement of the 
law and every High Court is bound to 
accept it as final in view of what hava 
been said in Article 141 of the Consti-« 
tution, In a hierarchical system of 
fudicial administration i is necessary 
for each lower tier to accep? loyally the 
decision of the higher tires, as was 
rightly pointed out by the Lord Chan- 
cellor in Broome v, Castle & Co., (1972) 
1 All ER 801, The oft quoted dictum of 
Lord Halsbury in Quinn v, Leathem, 
1901 AC 495 may be usefully recalled 
here 3 

“Every judgment must be read as ap- 
plicable to the particular facts proved 
or assumed to be proved since the ge- 
nerality of expressions which may be 
‘ found there are not intended to be ex- 
positions of the whole lew but governed 
and qualified by the pacticular facts of 
the case in which such expressions are to 
be found, A case is only an authority for 
what it actually decides, I entirely deny, 
that if can be quoted for a proposition 
that may seem fo follow logically from 
it, Such a form of reasoning assumes 
that the Taw is necessarily a logical codey 
whereas every lawyer must acknowledge 
that the Jaw is not always logical at all 

In the case of FP, C, Aggarwal v, K, N: 

’ Khosla, AIR 1975 Delhi 54, a Division 
Bench examined the selfsame question, 
‘After quoting the relevant paragraph 
from Thawardas’s vase {AIR 1955 SG 
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468), Deshpande, B., who spoke for th® 
Court indieated (at p. 60):— . 

‘With respect, if seems to us that the 
above observation of the Supreme Court 
has been wrongly understood in some@ 
decisions as laying down the wide pros. 
position that there can be no reference. 
to arbitration except through the Cour? 
under Section 20 unless both the parties 
foin in i,” 

Referenca was made fo certain case% 
and it was observed (at p, 60) :-—~ 

"The observation of the Supreme 
Court does not mean that no~ referencs 
to arbitration can be made except under 
S. 20 of the Act unless all the parties 
foin in making the reference, Our raz 
asons are as follows ps 

(1) In the ease of Thawardas itself 
the arbitration provision was invoked 
by the Government while the reference 
was proceeded with by the contractor 
alone, The Government and the con- 
tractor did not join in making a refe- 
rence to arbitration. On the contrary, 
the reference was initiated by the con+ 
tractor basing himself on the consent 
of the parties to the reference contains 
æd in the original arbitration agreement, 


(2) The Supreme Court did not hold 
that the award was bad because the in- 
itial reference to the arbitration was 
itself bad being unilateral, 


_ (3) On the contrary, the Supreme 
Court held that the award was bad be- 
cause it disclosed an error of law aps 
parent on the face of the record, 


(4) The Court further expressed the 
view that the arbitrator would have 
been entitled to commit such an error 
of Jaw apparent on the face of the res 
cord and the award would still have. 
been binding between the parties if a 
specific question of law had been refer- 
red by the parties for the decision of the 
arbitrator, Such a specific question of 
Taw could not be expected to be refers 
red to arbitration in the original arbis . 
tration agreemenj containing the refes 
fence inasmuch as the question would 
not be known to the parties unless and 
until the dispute actually arises, Such 
a question can be formulated only 
after the dispufe arises; Since the ques- 
tion was no? contained in the original 
reference, if has to be referred to arbi- 
fration by both the parties, It is in this 
rontext that the Supreme Cour consis 
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. Hered the necessity -of the making of ... 


such a reference by both the parties,. Even 
if the general observation of the Supreme 
Court is construed to_ apply to all re- 
ferences and is not restricted to the re- 
ference of a specific question of law, 
till the said observation cannot mean 
that no reference to arbitration can ba 
made except through Section 20 unless 
it is jointly made by the parties,” 


Deshpande, J., referred fo a decision 
of the Supreme Court in the case of 
Bhusawal Borough Municipality v, Amal= 
gamated Electricity Co, Ltd, AIR 1966 
SC 1652, The second proviso to Cl, 5 
of the Surcharge Order as appearing at 
page 1653 of the Reporter read thus sa 


“Provided further that no War Costs 
Surcharge shall be effective upon the 
charges for the supply of energy under 
any contract entered into after the 1st 
May, 1942, unless such contract provides 
for the same charges for energy as havé 
been contained in similar previous cons 
fracts for similar supply by the licensee 
or sanction holder concerned (as ta 
which in the event of dispute by any, 
party interested, the decision of the pro- 
vincial Government shall be final) or 
unless and to such extent as such ap- 
plication may be expressly ordered: by, 
the Provincial Government”, 

At page 1654, the Supreme Court ob: 
served t— $ 

“Then Mr, Pathak said that under the 
Surcharge Order itself the dispute had 
to be referred by both the parties and 
not by only one of them, This conten- 
tion. is, however, untenable in view of 
the clear language of the proviso which 
ways 1 . 

“In the event of dispute by any party, 
‘fmterested, the decision of the Provins 
sial Government shall be final?” 

Paragraph 3 of the firs} sehedule fa 
She Arbitration Act states nme 


“The arbitrators «shall make their 
award within four months after enter- 
ång on the reference or after. having 


been called upon to acf by notice in 
writing from any party to the arbitra: 
tion agreement or within such extended 
time as the Court may allow.” 

Referring to this clause, Desai, ©. Jy 
speaking for a Full Bench of the AÑ 
Yahabad High Court in the case of 
Mangal Prasad v, Lachhman ‘ Prasad, 
` AIR- 1964 Al: 108 -fat p, 111) observed:—e 
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"A party or‘the parties ‘could itself - 
or themselves, without intervention of 
the Court, call upon the arbitrator Dy, 
notice in writing to make an award, 
vide Cl. 3 of the first schedule, But the 
remedy given by Section 20 (1) is an’ 
alternative to that provided by Chap- 
ter H, which means that Chapter II alse 
applies to a case in which a difference 
arises after the agreement has been 
entered into, It cannot be disputed 
that the Acë governs an arbitration 
agreement preceding a difference and if 
Chapter II does not exclusively deal 
with a difference preceding an agree- 
ment it cannot be said that Section 26 
(1) ‘exclusively deals with a difference 
arising after an agreement,” 


7. Deshpande, J, has referred to the 
historical background and the develop- 
ment of the law through a series of 
cases, Keeping the historical background. 
in view and taking the statutory provi- 
sions into consideration, we are inclined 
to agree with the analysis made by the 
Delhi High Court in the case of P, C, 
Aggarwal v, K, N, Khosla, AIR 1975 
Delhi 54 and we are also in agreement 
with the conclusion of the Delhi High 
Court that the Supreme Court in Tha- 
wardas’s case never intended to say that 
for every matter of arbitration 
there must be a foin? reference of the 
disputes, otherwise the Arbitrator would 
have no jurisdiction to entertain the dis- 
putes, We may point out that there are 
series of authorities of this Court fol- 
lowing the principle in the case of Union 
of India v, D, P, Singh, AIR’ 1961 Pat 
228; “that the arbitration clause vesting 
power in the Chief Engineer to appoint 
an arbitrator makes the nomination of 
the Arbitrator by such agency on thet 
basis of consent of both the parties, 


The arbitration clause states that all 
disputes relating to the contract are te 
be referred to such Arbitrator, who, when 
appointed, must be deemed to be the, 
appointed Arbitrator by, consent of par- 
ties, 


Once the Arbitrator is named, th 
¥orum is available ‘for raising disputes. 
The claimant goes béfore the- Arbitrator 
with a set of claims, and the other party 
either resists the claims by the filing 
a counter or advances counter claims, if 
there be any. This has been the age- 
old practice, and the learned::Additional 
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Government Advocate. has- also -conced- 
. ed before us that this: practice has keen 
. obtaining before all Arb-trators appoint- 
ed under Cl, 23 of the 7-2 agreemsnt, 
though for some time the learned Addi- 
tional Government Advocate has keen 
trying to canvass relying upon the ob- 
servations of the Supreme Court in 
Thawardas’s case that a joint reference 
ef the disputes is a condition precedent 
te the Arbitrator’s action. 

It is useful te take nete of what was 
observed by a Division Bench of the 
Allahabad High Court in the case of 
Radha Kishan v, Sapattar Singh, AIR 
1957 All 406:— 


“In arbitration agreements the actual - 


points of dispute are seliom stated, Ge- 
nerally, references are made to arbilra- 
tion where disputes arise and the par- 
ties thereafter formulate, when neces- 
sary, their disputes before the arbitra- 
tors and seek their decision on those 
points of differences.” 

8. From the discussion which we have 
raised above, it must follow that there 
is no foundation for the submission that 
unless the two parties join in making a 
combined reference, ~he Arbitrator, 
though appointed by consent under the 
arbitration clause, would have no juris- 
diction to entertain the dispute an 
-jenter upon the reference. ; 


9. The writ applicatim must accord- 
ingly fail and is dismiszed with costs, 
Hearing fee is assessed ai Rs, 250/- (Two 
hundred fifty), 

N. K. BAS, J.:— I agree, 

Application dismissed, 


‘AFR 1982 ORISSA 101 
'N. K. DAS AND R, C. PATNAIK, JJ. 

Godavaris Mahabidyaleya and another, 
Petitioners v. Director of Public Instruc- 
tion (H. E.), Orissa, Opposite Party, 

Orl. Jurn, Case No. 44 of 1981, D/- 
14-12-1981, 

(A) Orissa Education Act (15 of 1969); 
Section 7 -= Orissa Education Cade, 
Arts. 130 and 131 — Hlection of mem- 
bers to Governing Body — Prior appro- 
val of Director of Public Instruction not 
mecessary. í 


` Section 7 of the Act read with Art, 130 
would show that the governing kody 
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first constituted ‘after ` the :.commence-. 
ment of the Act is to be. approved: by the 
D. P. I, Any subsequent election is also 
to be reported to the D. P. I. Section 7 
of the Act and Art, 136 should be read 
together and there should be harmoni- 
ous ‘construction of the same, The word- 
ings are clear. There is no ambiguity 
so as to add something to it in order to 
find out the intention of the legislature. 
These provisions do not show that the 
approval of the governing body is a pre- 
condition for the members to be taken 
into the governing body, In absence of 
any provision as to prior approval, it is 
te be held that once the matter of elec- 
tion is reported to the D. P. L, the pro- 
visions of Art, 130 of the Orissa Ẹduca- 
tien Code are complied with. (Para 7) 


(B) Orissa Education Act (15 of 1969), 


S. 11 — Supersession of governing body 


— Person invited for discussion without 
prior approval of authority — Ht cannot 
be ground for supersession, 

For superseding a governing body, 
according to Section 11 it must be shown 
that the governing body has neglected 
or failed to perform any of the duties 
imposed by or under the Act or the 
Rules made thereunder. Reasonable 
epportunity should be given for showing 
cause against the preposed action and 
after considering the cause, shown if 
any, the D.P.1, can supersede the 
governing body. Where the governing 
body invites a person for some discus- 
sion that cannot be said to be a mis- 
management or acting against any pro- 
vision of the Act and the Rules, There 
is no bar for the governing body to in- 
vite a person for discussion if it is im 
the interest of the institution, 

(Paras 9, 10) 

(C) Orissa Education Act (15 of 1969), 
Sections 11 and 3 (g) — Orissa Educa- 
tion Code, Art, 130 — Supersession of 
governing bedy — Notice — Rules of 
natural justice, (Constitution of India, 
Art, 226). 


In the instant case, the B. P. I, was 
aware of the elections made-from 1979, 
till the date of notice to show cause. 
The elections of the governing body had 
already been reported to the D. P. I, 
and he never expressed his disapproval 
to the same, There was election of the 
President of the governing body which 
disapproved, There 
has -been. ne _ correspondence.“ with the ` 
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governing body through the Secretary, 
Therefore, it cannot be said that there 
has been proper notice to the governing 
body to show cause and the governing 
body has been deprived of the reasona- 
ble opportunity to show cause, The 
rules of natural justice, therefore, have 
been violated, The order of supersession 
cannot be sustained. (Para’ 11) 


Cases Referred : Chronologicaij Paras 
AIR 1981 SC 136 li 
AIR 1981 Orssa 112 ; 1i 
AIR 1977 Delhi 240 11 
AIR 1974 SC 1863 qi 
(1974) 2 Cut WR 995 12 
AIR 1965 SC 107 13 

G. Rath; N, C. Panigrahi and B, K- 


Nayak, for Fetitioners; Addl. Govt, Ad- 
vocate, for Opposite Party, r 


DAS, J.:—~ Petitioner No, 2 is the 
Member and Secretary of petitioner 
No. 1 which is an aided college. This 
writ petition has been filed by the peti- 
tioners challenging the jurisdiction of the 
opposite party, the Director of Public In- 
struction (H. E.), Orissa superseding the 
governing body of petitioner No.l, 


The case of the petitioner is that the 
governing body of the college was re- 
constituted on 26-7-1979, under An- 
nexure-l. The governing body was 
managing the affairs of the college pro- 
perly, Under political pressure, some 
disturbances were created through some 
teachers of the institution. On 19-2-81 
opp. party No. 1 issued a notice under 
S. 11 (1) of the Orissa Education Act, 
1969 framing charges against the govern- 
ing body and asking to show cause why 
the governing body should not super- 
seded, Eleven members of the gov- 
erning body showed cause, but in spite 
of that the opposite party superseded 
the governing body, It is stated that the 
order superseding the governing body 


as well as the action of the opposite 
party are illegal, mala fide and without 
jurisdiction and the order has been 


issued under political pressure exercised 
by some local politicians. It is further 
asserted that the charges framed against 
the governing body are not covered by 
the provisions of Section 11 of the 
Orissa Education Act and, as such, the 
order of supersession is illegal 

2.`In the return filed on behalf of 
opposite party it is contended that the 
action of the opposite party was accord= 
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A.L R. 
ing to the provisions of S, 11 of the 
Orissa Education Act and the Rules 
thereunder, The governing body mis- 


managed the affairs of the institution 
and, therefore, charges were framed 
and explanations were called for, Ele- 
ven members out of fourteen showed 
eauses which were considered and found 
to be not satisfactory and, as such, the 
opposite party, in exercise of powers 
under S. 11 of the Act, has superseded 
the governing body. The action of the 
opposite party is neither mala fide nor 
illegal and there was no politica] pre- 
sure. The charges framed against the 
governing body were valid charges. The 


. explanations were considered and after 


that the impugned order was passed.: 


In the rejoinder filed by the peti- 
tioners, it is stated that there has been 
no proper notice to show cause to the 
governing body and some persons who 
have already ceased to be members of 
the governing body have been noticed. 
Even though the governing body- has 
intimated the opp. party relating to 
election of new members of the govern- 
ing body, the opp. party remained silent 
and there has been no disapproval of 
the same, 

3. By Anmnexure-1 dated 28-7-1979, 
Government has reconstituted the govern- 
ing body with thirteen members of 
whom one Dr. S. N, Patra has been des- 
cribed as “V. C. S. Nominee”. One Shri 
C. M. Mishra has been nominated as 
President of the governing body, It is 
stated that Capt, S. 5. Satrusalya (No, 
12 in Annexuré-1) has resigned. It is 
not disputed that from the middle of 
1978, proposal for reconstitution of the 
governing body has been sent to the 
opp, party and in pursuance to that the 
order under Annexure-1 was passed. — 


4. It is further not disputed that one 
member was nominated for three years 
whose term was continuing by the time 
the proposal was sent by the governing 
body, but had already expired by the 
time the order under Annexure-1 was 
passed, 

5. Annexure-2 is the notice sent to 
fourteen persons. It is stated by the 
petitioners that there has been no notice 
at all to the governing body as such. 
Notice has been issued to individuals 
only. Undoubtedly, there is no men- 
tion as to who is the President or who 
is the Secretary of the managing com 
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mittee, It is contended by the learned 
Additional Government Advocate that 
notice to all these persons substantially 
amounts to notice to the governing body, 
because it has been mentioned in An- 
nexure-2 that the governing body of 
the college failed to perform its duties 
and being called upon tə show cause 
why the governing body should not be 
superseded, eleven persons submitted 
show cause as per Annexure-3, 


6. From Annexure-1, it appears that 
Government has recons-ituted the gov- 
erning body by order dated 12-9-1979, 
It is asserted that the President did not 
attend any meeting and Capt, 5. 5, Sat- 
rusalya resigned, These facts are not 
denied, It is further zsserted by the 
petitioners that some ož the members 
did not attend meeting consecutively 
and they were disqualified as per 
the rules of business of tze college which 
has been accepted by necessary implica- 
tion by letter dated 15-93-78, The stand 
taken by the opp. party is that when- 
ever any change was made in the gov- 
erning body it should hawe been approv- 
ed by the Director of Public Instruction. 
As approval has not been obtained, the 
action of the governing body should be 
deemed to be illegal or regular. In the 
rejoinder, it has been asserted that all 
the changes and election of members 
have been intimated to the Director of 
Public Instruction in du2 course and m 
due time, and there was never any dis- 
approval by the Director, These facts 
have not been denied. 


7. Section 7 of the Orissa Education 
Act provides that every private educa- 
tional institution will have a governing 
body in case of a college constituted 
in accordance with the rules made im 
that behalf, failing which the recogni- 
tion granted to the inst:tution may be 
withdrawn by the State Government, 
The governing body constituted after 
the commencement of this Act im re- 
spect of any aided educational institu- 
tion shall, before it starts functioning as 
such, obtain the approva! of the prescri- 
bed authority in the prescribed manner. 
Certain provisions of the Orissa . Educa- 
tion Code have been notified to be ac- 
cepted rules under the Act. The opp. 
party also takes the stand that the gov- 
erning body has not acted according to 
Art, 130 of. the Orissa Education Code. 
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Article 130 of the said Act (Code?) pros 
vides as follows:— 


“Every aided college must be governs 
ed by a body whose constitution has 
been approved by Government, The duly 
appointed Secretary to this body will 
be the corresponding agent of the col- 
lege recognised by Government. Every 
change of Secretary must be notified to 
the Director under the signature of the 
new Secretary and the Chairman of the 
Governing Body. Every new election to 
the Governing Body must be reported 
fo the Director,” 


According to the aforesaid provisions, 
any new election to the governing body 
is to be reported to the Director. Such 
reporting has already been made and 
that, has not been disapproved, There- 
fore, the governing body has acted ac- 
cording to the provisions of the rules. 
Article 131 of the Orissa Education Code 
also provides that the rules of busi- 
ness of the governing body must be sub- 
mitted to the Director for approval, The 
rules of business have already been 
sent and it has been asserted that the said 
rules of business have been impliedly 
accepted by the Director, This 
fact is not specifically denied. Accord- 
ing to the rules of business of the gov- 
erning body, if a member does not at- 
fend three consecutive meetings, he will 
cease fo be a member of the governing 
body (See Annexure-3). It is, therefore, 
clear that the stand taken by the opp. 
party is not correct, Section 7 of Act 
read with Art, 130 of the Orissa Educa- 
tion Code would show that the govern- 
ing body first constituted after the com- 
mencement of the Act is to be approved 
by the D. P. I. Any subsequent election 
is also to be reported to the D. P. I. 
Section 7 of the Act and Art. 130 of the 
Orissa Education Code should be read 
together and there should be harmonious 
construction of the same, The word- 
ings are clear. This is no ambiguity so 
as to add something to it in order to find 
out the intention of the legislature, In 
case there is any ambiguity in the afore- 
said provision,- then the Court can look 
to the intention of the legislature, If the 
aforesaid provisions of the Act and the 
Code are read together, the intention 
of the legislature is clear and nothing 
is left to be sought for so as to find out 
the intention of the Iegislature, Both 
the aforesaid provisions should be har- 
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:‘fmoniously constructed to. make the,same 


'- {workable and the Court cannot import - 


anything to it to find out something else 
when the wordings are clear. These 
provisions do not show that the approval 
of the governing body is a pre-condition 
for the members to be taken into the 
governing body. In absence of any pro- 
vision as to prior approval, it is to be 
held that once the matter of election is 
reported to the D. P. L, the provisions 
ef Art. 130 of the Orissa Education Code 
are complied with. Therefore, 
stand taken by the opposite party that 
in each case of election to the govern- 
ing body there should have been prior 
approval,-has no basis. Most of the 
charges relate to this question. We. there- 
fore, ‘hold that the opposite party has 
erred in framing charges as. there, has 
been no irregularity or illegality in’ the 
action of the governing body in not ob- 
taining prior approval in case of elec- 
tion of members in place of persons 
who had already ceased to be members. 
The considerations which weighed with 
the opposite party in this respect are 
irrelevant and not germane to the ques- 
tion and are against the provisions of the 
Act and the Rules thereunder, 


8 Admittedly, Shri B, B. Harichan- 
dan was a member of the governing 
body, When he was elected as a mem- 
ber of the Legislative Assembly, and 
became a minister, he intimated to the 
governing body that in his place one 
Shri K, Bhimaraj Patra would act as 
his representative. As such, Sri Patra 
was taken as a member of the govern- 
ing body, This was the intimation sent 
by the Education Minister himself. The 
allegation against the governing body is 
that it described Shri Patra as a minis- 
ter’s nominee. This has no basis at all, 
nor does it come under the provisions 
of S. 11 of the Act, i 


9. The other allegation is that one 
Shri Arakhita Patra was invited to at- 
tend the meeting of the governing body 
without prior approval of the- competent 
authority. Shri Arakhita - Patra was 
not a member, but it was the governing 


body which invited him. for. some dis- 


jeussion, That cannot be said to. be a 
mismanagement or acting against . any 
provision : of. the -Act .and the . Rules. 


There-is no- bar forthe governing: body 


“Ite: invite. a- person. for: discussion.if: it is 


-jin the -interest of --the.-institution, -~ 1 


the: 


ALR, 
. 10. For superseding a. governing body,{ 
according to Section’ 11 of the Act, it] 
must be shown that the governing body 
has neglected or failed to perform any 
of the duties imposed by or under the’ 
Act or the Rules made thereunder, Re-! 
asonable opportunity should be given: 
for showing cause against the proposed: 
action and after considering the cause,} 
shown if any, the D, P, I, can supersede! 
the governing body. We have already!’ 
pointed out that the action of the gov- 
erning body does not amount to any 
negligence on its part and is not against 
the provisions of the Act or the Rules 
made thereunder. Therefore, the action 
of the opposite party under Section 11 
of the Act is not supported by the pro- 
visions of the said section, 

11, The next contention of the learn- 
ed counsel for the petitioner is that 
there has been no proper notice’ accord- 
ing to the provisions of the Act and the 
Rules thereunder, which amounts to 
absence of reasonable opportunity and, 
as such, rules of natural justice have 
been violated, Notices were sent admit- 
tedly to individual members of the gov- 
erning body who were nominated by 
Government in the year 1979, By the 
time notice to show cause was sent, 
some had ceased to be members by not 
attending the meetings or had resigned 
or had failed to attend the meetings, 
Four persons had already been elected 
in their places, but no notice has been 
sent to these four persons. On the other 
hand, notices were sent to persons who 
had already ceased to be members or 
the President of the governing body. 
Further, the governing body as such has 
not been asked. to show cause, Each 
individual constituting the governing 
body in the year 1979 was noticed, Any 
reply by an individual member cannot 
amount to a reply by the governing body. 
itself. Correspondence of the institu- 
tion is to be made through the Secre- 
tary. Article 130 of the Orissa Service 
(Education?) Code clearly provides this. 
It is contended: by the - learned Addi- 
tional Government Advocate that notice 


- to individual members of the governing 


body amounts to notice to the governing 
body and there has been sustantial com- 
pliance .of the notice. He further con- 
tends. that. as the governing body has , 
shown ‘cause, it- will amount to substan- 
tial- compliance. *--He: -relies- on- the. defi- 


- nition of- “governing body” ‘im-:S, 3. (g) 
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. of the Orissa Education. Act, which -pzo- .- 


vides that “governing. body? means 


any body of individuals, by whatever . 


name designated, in which the manage- 
ment of a college vests. True it is that 
notice has been given to the individual 
members, But there are some persons 
who, as we have pointed zut above, have 
not at all been noticed, Further, notice 
has been sent to some who have already 
ceased to be members oz office bearers 
ef the governing body. Moreover, cor- 
respondence with the gowerning body is 
to be made through zhe Secretary, 
which has not been done, 2 


In Gandhi Harijan Ucchtar Madhymik 
Vidyalaya v, Director of Educat-on, 
Delhi Administration, AIR 1977 Delhi 
240, it has been held that there is the 
legal right of the manegement to con- 
duct the affairs of the imstitution, TKere 
are the claims of the staff, the security 
of their tenure and proper conditions of 
works, There is the mterest of the 
students. 
Rule of Law every executive ac- 
tion, to be valid must not only conform 
to the constitutional or statutory con- 
straints but also be bona fide, just and 
fair. The case of State of Mysore v. 
Allum Karibasappa, AIR 1974 SC 1863, 
is under the Co-operativ2 Societies Act 
relating to supersession of the boara of 
management, In para-13 of the judgment 
in that case it has been mentioned <hat 
reasonable opportunity should be given 
to the management to state its objec- 
tions, if any before removing the om- 
mittee or appointing a new committee 
because the existing committee is de- 
prived of the -right of managing the 
affairs of the society and if action is 
taken without giving prcper opportunity, 
the action becomes arbitrary and 
amounts to utter defiance of the powers 
under -the statute, Relatng to superses- 
sion of the committee: of a municipa.ity, 
the Supreme Court in S. L, Kapoor v. 
Jagmohan, AIR 1981 SC 136, has held 
that the requirements oi natural justice 
are met only if opportunity: to 
: sent is given in view.of proposed action. 
. The-demands of natural justice are not 
met even if the very person proceeded 
against has furnished the information on 
. which -the action is based. if it is žur- 
nished .in.a-casual.way o> for some other 
. purpose, 


deal with the 


In a system governed by the. 


_ repre- | 


The ‘person’ proceeded ‘against - 
, Must know -that--he.is.b3ing required to > 
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meet, . the. allegations which: might - -lead.. 


to. a certain .action being taken against 
him, If there was any correspondence 
between the municipal committee and 
any other authority about the subject 
matter or any of the allegations, if in- 
formation was given and gathered, it 
was for entirely different purposes, These 
principles of natural justice know of. no 
exclusionary rule dependent on whe- 
ther it would have made any difference 
if natural justice had been observed. 
The non-observance of natural’ justice 
is itself prejudice to any man and 
proof of prejudice independently of proof 
of denial of natural justice is unneces- 
sary, This Court in K. S, Co-op, Society 


v. Deputy Registrar, Co-op, Societies, 
AIR 1981 Orissa 112, was considering 
a case of amendment of bye-laws of 


society and in connection with it had to 
question of reasonable 
opportunity before registering the am- 
endment by the Registrar of Co-opera- 
tive Societies, It was held that as the 
statute requires the society to be given 
a reasonable opportunity of being heard, 
the rule cannot confine the right of 
hearing to the committee of manage- 
ment, a body different from the society. 

As regards management and adminis- 
tration of companies, it has been held 
that in order that a notice to the com- 
pany may be effectual, either it. must 
be given to the company itself through 
its proper officers, or it must be receiv- 
ed by the company in the course of the 
transaction of its business, Casual 
knowledge acquired by the Secretary, 
as an individual and not whilst he is 
engaged in transacting business of the 
company, cannot be deemed notice to 
the company (See Ghosh on Company 
Law, 1979 Edition, page 516 para 809), 
_For the aforesaid reasons, we hold 
that there has not been proper notice 
to the governing body as such. The 
D.. P. .I..was aware .of the elections 
made from 1979 till the date of notice 
to show cause, The elections of the gov- 
erning body have already been reported 
to the D. P. I, and he has never expres- 
sed his disapproval to the same. ‘There 
was election of the President of the gov- 
erning body which has also not been 
disapproved, There has been no corres- 
pondence. with the governing body 
through the. ` Secretary, Therefore,. it 


‘cannot be said: that there has been ‘pro- 
“per ‘notice to the ‘governing body-to-.show 
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cause and the governing body has been 
deprived of the reasonable opportunity 
to show cause. The rules of natural 
justice, therefore, have been violated. 
The order of supersession cannot be sus- 
tained. 


12, Further, there is no finding by the 
D. P. I, that the charges have been es- 
tablished. We have already held that 
the charges as framed are also not sub- 
stantial. Charges 1, 2, 4 and 5 relate 
to violation of Art. 130 of the Orissa 
Education Code, We have already held 
that there has been no violation of Arti- 
cle 130 of the Code, Charge 3 relates 
to mentioning “Ministers Nominee”, If 
this charge 3 is read carefully, it does 
not amount to a charge af all. It is fur- 
ther contended that Shri Arakhita Patra 
has been taken in as a member on 30-9- 
1979 and although this fact has been m- 
timated to the D. P. L, there has been 
no disapproval, Even if approval is mot 
taken, that does not amount to violation 
of any rule nor does it come under the 
provisions of Section 11 of the Act, Re- 
liance has been placed by the learned 
Additional Government Advocate on 
Adwaita Charan Jena v, State of Orissa, 
(1974) 2 Cut WR 995. This was a case 
where the governing body was in exist- 
ence prior to the enforcement of the 
Act, and, therefore, there was necessity 
of approval after the commencement of 
the Act. But in fhe instant case, gov- 
erning body has come into existence 
after the eniorcement of the Act and, 
as such, no fresh approval, or prior ap- 
proval was necessary. The governing 
body has to act only according to Arti- 
cle 130 of the Orissa Education Code. 


13. As we have discussed above, rel- 
evant factors arising out of the facts 
and circumstances of the case have not 
been taken into consideration. On the 
other hand, irrelevant, factors have been 
taken into consideration in basing the 
order of supersession, If has been held 
in Shree Rama Vilas Service (P) Ltd, v. 
C. Chandrasekharan, AIR 1965 SC 107, 
that where the decision is based on ir- 
relevant considerations which are in- 
valid in law, it would justify the issue 
of a writ under the well-recognised 
principles laid down by judicial deci- 
sions in that behalf, For the aforesaid 
reasons, we hold that no reasonable op- 
portumty was given to show cause and 
the rules of natural justice have been 
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violated thereby, . The charges levelled 
against the governing body do not war- 
rant any action under S. I1 of the 
Orissa Education Act or any of the 
Rules thereunder, 

14, In the result, the writ petition is 
allowed, Annexure-4, the order of the 
D. P. I, dated 13-3-1981, is quashed. In’ 
the circumstances of the case, there will 
be no order as to costs, 


E. C, PATNAIK, J.:— I agree, 
Petition allowed. 
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R. N, MISRA, C. J. AND 
B, K, BEHERA, J, 
Biswanath Misra, Petitioner v. Di- 
rector of Medical Education and Train- 
ing and others, Opposite Parties, 


O. J, C. No, 2240 of 1981, D/- 5-12- 
1981, 
Constitution of India, Art, 22¢ ~~ 


Medical education — Admission fo pest- 
graduate course — Prospectus not men- 
tioning that admissiong open only to 
fresh candidates — Authorities. estopped 
from refusing admission to “in service” 
candidate on ground of change in Gov- 
ernment policy — (Evidence Act (1872), 
S. 115). (Education — Admission to 
Post-Graduate Course in Medical Col- 
lege; Administrative law — Government 
policy — Change in), 

Where there was nothing in the pro- 
spectus for admission to post-graduate 
study course that only fresh candidates 
were fo be admitted, an ‘in service’ can- 
didate could not be refused admission 
on this count. In the instant case, an ‘in 
service’ candidate applied for admission 
fo post-graduate study course, He had 
mentioned in the application that he is 
fin service’ candidate, He was allowed 
to undergo the process of selection and 
following selection was directed to take 
admission. ‘ 

Held that the authorities would be 
estopped from refusing admission on 
ground that the Government has taken 
decision not to admit “in service” can- 
didates for the course when such deci- 
sion was not disclosed to the public. 
Dealings of the State Government with 
its citizens must be on clear-cut basis. 
Citizens look up to the State for appre-~ 
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priate guide-line and tə mould their 
conduct according to the prescriptions 
by the Staite, The State -s expected t0 
formulate its policies, particularly in 
respect of matters where citizens are 
involved in an open manner, publicise 
its decisions in an appropriate way 50 
that citizens are aware of them, 


The court observed that it was sur- 
prising that every year a new method 
is being adopted in the matter of selec- 
tion for the Post-Graduate study and 
thereby, instead of clear-cut dealings 
between the public officers and the cii- 
zens, unnecessary confusion is being 
created, (Para 3) 

Samareswar Mohanty, for Petitioner; 
Govt, Advocate, for Oppcsite Parties. 

R. N. MISRA, C, J.:— The petitioner, 
a Medieal Graduate in tae employment 
of the State as an Assistant Surgeon 
with effect from Apr. 1977, is before us 
asking for a direction tp the opposite 
parties to admit him to the Resident 
House Staff course in General Medicine 
for the 1981-82 session, ‘When the pro- 
spectus for the 1981-82 session was 
issued, the petitioner obtained an appii- 
eation form and the prospectus on 4-8-81 
and applied to undertake the said 
course in General Medicime on the seli- 
same day, His application was duly 
considered and he was allowed to sit 
for the selection examination held on 
21-8-1981. He was also duly selected ior 
joining the aforesaid course as would be 
evident from the intimation received by 
him under Annexure £ Under that 
document he was directed to report 
personally to the Principal on any date 
between 21-9-1981 and 25-9-1981 dur-ng 
the specified hours for taking admission, 
In terms of Annexure 2. the petitioner 
reported to opposite party No, 3, Prirci- 
pal of the college where he was to be 
admitted, on 21-9-1981 ard filled up the 
memorandum to the effect that he was 
so reporting. Opposite party No, 3 in- 
stead of admitting the petitioner chose 
to issue a clarificatory letter under An- 
nexure 5 to the Governcr of the Post- 
Graduate Selection Committee, opposite 
party No, 2, where he stated :— 


“I am to inform you fhat Dr. Biswa- 
nath Misra, Index No, 8k/71 (petitioner), 
-an in-service Doctor now working as 
Asst, Bacteriologist and Pathologist to 
Government of Orissa, Cuttack, repcrt- 
ed today for admission ro R, HS, in 
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General Medicine. In this connection, 
instruction is requested if in-service 
Doctors ean be admitted to the R, H., S. 
seats”, 


The petitioner thereupon came before 
this Court on 23-9-1981 apprehensive 
that if there was delay he may not be 
in a position to take admission, On 
24-9-1981, a rule was issued and the 
Court passed an order saying that the 
petitioner would be adequately protect- 
ed in case his application succeeded. 


2 A counter affidavit has been filed 
by the Deputy Secretary to Government 
in the Health & Family Welfare De- 
partment, where the basic facts are not 
disputed, In paras 3, 4 and 5 of the re- 
turn it has been pleaded :— 


“The total number of R, H. S, seats 
during 1981-82 is 112, The entire seats 
are meant for the direct candidates. 
There was no indication in the pro- 
spectus that in-service Medical Officers 
are eligible for admission, The peti- 
tioner being an in-service Medical Offi- 
cer applied for admission to the R.H.S. 
course during 1981-82 and he was issu- 
ed index eard, admit card and also al- 
lowed to appear at the entrance exam- 
ination basing on the information fur- 
nished by the petitioner in the applica- 
tion form, But when it was found out 
that the petitioner is an in-service Medi- 
cal Officer, he was denied admission, But 
it is not a fact that the petitioner has 
been debarred of the opportunity to 
undergo Post-Graduate study. He is at 
liberty to seek for admission to 2-year 
Post-Graduate course after completion 
of 5 years of service, 


4, In the previous year, P. G. seats 
were limited for the in-service Medical 
Officers, So, in order to give equal op- 
portunity to the in-service Medical Offi- 
cers, 113 seats out of 226 total seats 
were reserved for the in-service Medi- 
cal Officers, Post-Graduate course is 
three years, out of which the first year 
is R. BS, One year of R. HS, is 
equal to five years of service under the 
State Government, So, opposite party 
No, 1 decided to allow in-service Medi- 
cal Officer with five years of service un- 
der the State Government to go for 
P, G. Studies for two years, 


5. The contention of the petitioner 
that he was selected for admission to 
R. H, S, course is true, But he was 
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-otherwise not eligible as he. was..an in- 
service candidate, Besides, this selection 
was subject to verification of records at 
the time of admission. On verification it 
‘was revealed that the. petitioner is an 
in-service Medical Officer. So he was 
denied admission as R. H. S, seats are 
meant for direct candidates,” 


3. It is conceded at the hearing that 
in the prospectus there was no indica- 
tion that the R. H.S, seats were intend- 
.ed for direct candidates and in-service 
candidates would not be entitled to the 
R. H. S, course, It is not the case of 
the opposite parties that the petitioner 
had made any wrong representation in 
his application, Since the petitioner 
made a clear disclosure of actual facts, 
in case there was any Government deci- 
jsion from before it was open to the 
opposite parties to reject his application 
‘outright saying that he was not qualifi- 
‘ed to join tae R. H.S. course, The Gov- 
ernment decision referred to in the 
, paragraphs extracted above from the 
counter affidavit were not disclosed to 
the public and the petitioner was allow- 
ed to make an application, undergo the 
process of selection, and following 
selection was directed.to take admis- 
sion, By their conduct, opposite parties 
were estopped from contending at the 
stage when. the petitioner was reporting 
for admission that he was not qualified 
for admission, Dealings. of the . State 
Government with its citizens must be on 
clear-cut basis. Citizens look up to the 
\State for appropriate guide-line and te 
mould their conduct according te the 
prescriptions by the State, The State is 
Jexpected to formulate its policies, parti- 
cularly in respect of matters where citi- 
zens are involved in an open manner, 
publicise its decisions in an appropriate 
way so that citizens are aware of them. 
We are surprised that every year a new 
imethod is being adopted in the matter 
of selection for the Post-Graduate study 
and thereby, instead of clear-cut deal- 
ings between the public officers and 
the citizens, unnecessary confusion is 
being created. If it had been indicated 
lin the prospectus that all the seats were 
meant for direct candidates, the peti- 
tioner would not have at all applied. 
The opposite parties have not placed 
appropriate records to show when the 
decision relied upon by them was taken. 

eeping these facts. in. view,.we are. in- 


.. Mani -Kumari Dei: v, State v. pareetan. o WEE 


. A.I R. i 


- clined to. think. that: the : opposite - parties 


must be treated. as estopped . from 

pleading the defence which they have 

advanced in their counter affidavit and 

the petitioner must be permitted te join) - 
the R. H. S, course, There is: no clear 

rule to indicate that 5 years of service 

would be taken as one year of R, H.S. 

and the plea of estoppel cannot be kept 

away on the basis of a doubtful admin- 

istrative decision. 

4. We accordingly allow this writ ap- 
plication, direct the opposite parties to 
admit the petitioner into the Post-Gra- 
duate. course in terms of Annexure 2, It 
will be for the petitioner to obtain ap- 
propriate exemption from the Univer- 
sity as there appears to have been some 
delay by now for taking admission, but 
we hope, the University authorities 
would take into account the special cir- 
cumstances for extending the period, In 
case admission is. complete and there is 
no vacancy left in the speciality for 
which the petitioner applied, the State 
Government must create one more seat 
to accommodate the petitioner as the 
situation now created is relatable to the 
fault of the opposite parties and the 
petitioner should not be prejudiced for 
it, We direct the petitioner to report for 
admission within one week from today. 


There would be ne order for costs. 


BEHERA, J.:— I agree with my Lord, 
the Chief Justice. 
Application allowed, 


` 
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R, N, MISRA, C. J. AND - 
R. C. PATNAIK, J. 

Smt. Mani Kumari Dej, Petitioner v. 
State of Orissa and others, Opposite 
Parties, 

Orl. Jurn, Case No, 1114 of 1976, Ð/- 
5-12-1981, 

Orissa Public Demands Recovery Act 
(1 of 1963), S, 37 (1) — Moveable pro- 
perty of certificate debtor attached in 


execution of distress warrant — Date 
fixed for sale — Whereahouts of move- 
ables unknown — Notice for settling 
sale proclamation — legal. 


Jn execution of distress warrant issu- 
ed in the certificate proceeding against 


AZ/BZ/A157/82/SMA/SSG/H. v oo 


9982. . 


certificate-debtor : who: had. secured a 
Ioan -under the Middle :Income Group 
Housing - Scheme moveables belonging 
to the certificate-debtor were © attached 
and kept in custody of a jimadar, A 
date had been fixed for sale and the 
certificate-debtor persisteatly complained 
that so long as it was no found that the 
. dues could not be satisied by the sale 
> proceeds of the moveakles, it was not 
open to the Certificate Officer to «ake 
any coercive step agains: the certificate- 
debtor whether by way of arrest or 
issue of further distress warrant for 
realisation of  certificcte’ dues, The 
whereabout of the moveables were un- 
known, But the case wa: taken up with- 
eut notice to the certificate-debtor and 
behind her back and the order for sett- 
ling the notice for sal2 proclamation 
was passed and notice was issued, 


Held, it was not opem to the Cectifi- 
cate Officer to brush off the said objec- 
‘tion and side-tracking -he same, issue 
coercive process, He was guilty of gross 
dereliction of duty. In such state of af- 
fairs the certificate musi be quashed, 

(Paras 5 and 6) 


Certificate proceeding is a jucicial 
proceeding and the Cerificate Officer is 
a court, Orders passed by the Certificate 


Officer have impact on the rights and 
liabilities of the certificate-debtor and 
persons appearing before him, Orders 


may have far-reaching consequences, It 


is, therefore, proper that the matters 
should be dealt with in a fair and just 
manner, (Para 4} 


_ Mis, L, Rath, B. S, Misra, J, K, Rath, 
for Petitioner; Addl, S:zanding + Counsel, 
fer Opposite Parties, 


R. C. PATNAIK, J.:— The petitioner 
who secured a loan of Fs, 10,000/~ under 
the Middle Income Group Housing 
Scheme has sought sheter under the 
extraordinary jurisdictim of this Court 
for issue of a writ of certiorari quash- 
ing the proceedings in Certificate Case 
. No. 11 (DIO) of 1970 (Certificate. Case 
No, 69 of 1965-66) and zertain orders of 
„attachment and sale of the property in 
the said certificate proceeding, 


2 A proceeding vader the Orissa 
Public Demands Recovery Act, 1962 was 
` gtarted on a requisition .“sent . by - the 


Mani .Krmari Dei v. State. 
‘District . Loans”. 
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-cėértificate. was ‘drawn: up -and ‘filed on 
17-12-1966, - Notice was issued- to the 
certificate-debtor, Though there’ is © 


-some controversy- regarding ‘service of 


notice, that question is not relevant, 
Order dated 14-9-66 shows that in ex- 
ecution of distress warrant, moveables 
belonging to the petitioner were attach- 
ed and sale of such articles was directed 
to be held on 10-10-66. The proceeding 
thereafter went through a chequered 
career, It is gathered from order dated 
19-7-1972 that the petitioner complain- 
ed before the Certificate Officer that 
valuable moveable properties belonging 
to her were attached in pursuance ef 
the order passed in the Certificate Pro- 
ceeding and kept in the custody of the 
jimadar and no warrant of arrest, there- 
fore, should have been issued without a 
finding that the sale proceeds were not 
sufficient to cover the certificate dues. 
She complained, justifiably, tha; further 
coercive process could be resorted to if 
there was demand, still unsatisfied by 
the proceeds received from the sale. 
The Certificate Officer was put in a 
very awkward position because order- 
sheets subsequent: to 26-12-1968 till 
11-12-1970 were missing from the re- 
cord, The Certificate Officer observed as 
follows :— 

“On perusal of the recai it is seen 
that the Certificate, Officer in his order 
dated 14-9-1966 has stated that move- 
ables of the certificate-debtor have been 
attached and the Certificate Officer has 
also ordered for sale of the attached. 
property, But the details of the pro- 
perty attached and the person with 
whom the property was kept in jima is 
not available in the record, The record 
is duly page marked and title page fill- 
ed up ‘before the case record was sent 
to the higher court to hear the appeal. 
There is no mention of the missing re- 
cords in question in the title page, In 
absence of any record, it cannot be said 
with certainty that the property of the 
certificate debtor has actually been at- 
tached and kept with jimadar as con- 
tended by the learned advocate for tha 
certificate debtor, 

However, the matter requires investi- 
gation, Bench Clerk to find out if the 


‘relevant records are available with him. 


The name of the Bench Clerk who was 
in charge of the record during the rel-. 


- evant- period may- bé “ascertained.........” 


Cuttack, The ~ 


T10 Ori, 


The case was ađjourned for sometime 
pending investigation, On 27-4-1974 the 
case was taken up and the following 
order was passed :—= 


“Order dated 89-7-1972 Has nog been 
complied with, Bench Clerk fo put up 
the petition stated to have been filed on 
19-7-1972 as mentioned in the above 
order, If the certificate debtor’s move: 
ables had been attached, that would 
certainly have been mentioned in the 
records, Besides a copy of tha attach- 
ment order also would have been avail- 
able with the certificate debtor, In ab: 
sence of any such record, the contention 
of the certificate debtor appears to be 
frivolous.........The Certificate debtor has 
not taken any steps to pay the certifi- 
cate dues, Issue notice in Form 11 
(notice for settling a sale proclamation) 
to the certificate debtor,” 


3, I is worthwhile to mention hera 
that 27-4-1974 was not the date to 
which the case was posted, On 6-11- 
1973 the case was posted to 23-11-1973 
and no date was fixed thereafter, The 
case was taken up 5 months later on 
27-4-1974 without notice to the certifi- 
cate-debtor and behind her back and 
the order for settling the notice for 
sale proclamation was passed and notice 
was issued, 


4, Certificate proceeding is a judicial 
proceeding and the Certificate Officer is 
a court, It was incumbent on the Certi- 
ficate Officer to deal with the grievanca 
of the party appearing before him in a 
judicious manner, Orders passed by the 
Certificate Officer have impact on ‘the 
rights and liabilities of the certificates 
debtor and persons appearing befora 
him, Orders may have far-reaching con- 
Sequences, It is, therefore, meet and 
proper that the matters should be dealt 
with in a fair and just manner be fit- 
ting a court of justice, Casualness is 
abhorrent to judicial process, 

5. The Certificate-debtor had been 
persistently complaining that in execu- 
tion of distress warrant issued in the 
certificate proceeding, moveable property 
belonging to her had been attached and 
kept im custody of a jimadar, A date 
had been fixed for sale and so Tong as 
it was not found that the dues could not 
be satisfied by the sale proceeds of tha 


Mani Kumari Dei v, Stata 


A.LR, 


moveables, if was no? open fo the Certis 
ficate Officer to take any coercive step 
agains? the certificate-debtor whether 
by way of arrest or issue of further dis 
stress warrant for realisation of certifi-< 
cate dues, The objection raised was sub: 
stantial and merited determination, If 
was not open to the Certificate Officer 
to brush off the said objection and side- 
tracking the same, issue coercive ‘pro+ 
cess because authority or power is 
vested’ in him under the Act, With the 
power went the duty of acting judicis 
ously, The order dated 27-4-1974 diss 
played a lamentable Jack of judicial ap- 
proach in the Certificate Officer, Tha 
objection raised by the Certificate-debtor 
may have appeared to be inconvenient 
to him but the short-cut in answer was 
surely not issue’ of coercive process, 
Order dated 14-9-1966 reads is 


"The D, W, Returned after attach- 
ment of moveables as per the list en- 
closed to the D. W, Issue sale order fix- 
ing sale on [0-10-1966 returnable by 
20-9-1966, A copy of the S.O, should be 
served on the C, Dr, Issue notice to the 
fimadar to produce the articles on tha 
date fixed”, i 


After perusal of this order can there ba 
any doubt that the moveables belonging 
to the certificate-debtor had not been 
attached and kept in the custody of a 
fimadar as observed by the Certificate 
Officer? He, in my opinion, js guilty of 
gross dereliction of duty, Rights of citi- 
gens are not to be tinkered with, 


@, The sorry state of affairs reflect+ 
ed in the record of the certificate pros 
ceeding constrained the counsel appear- 
ing for the State to fairly concede thai 
the action of the Certificate Officer js 
unsupportable, If is nof discernible 
from the records astowhat happened 
between 26-12-68 and 11-12-70, Where- 
abouts of the moveables are unknown, 
In such state of affairs, we were inclin- 
ed to quash the certificate and declare 
that the certificate-debtor was no longer 
lable in respect of any amount relating 
to the Ioan taken by her under the 
Middle Income Group Housing Scheme, 


7. The. counsel! for the petitioner, 
however, submitted that his client was 
willing to pay Rs, 4,000/- towards tha 
dues within a period of three months, 
Nothing could be a more fair offer from - 
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the point of view of the State and tha 
counsel for the State accepted this 
offer, So we direct tha: on the petis 
tioner depositing Rs, 4,00)/- in the care 
fificata court within threz months from 
today, the proceeding shall be quashed 
and the demand of the Stata under 
Bond No, 11 of 1960-61 under the Mid: 
dle Income Group Housing Schema 
shall be treated as fully satisfied, How: 
‘ever, in the eveng of default of ha 
petitioner, fhe certificate. after dua 
amendment, shall proceec: for Rs. 4,0C0/s 
with interest accruing from today. 


8. In the result, the writ application 
is allowed, No costs, 


R. N, MISRA, C, J.: I agree, 1 


Petition allowed: 
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N, K, DAS AND R, C, PATNAIK, INe 

Rajendra Singh Bhatia, Petitioner ve 
ety of Orissa and others, Opposite Pars 
ies, 

Orl, Jurne Case No, 68 of 1977, 
28-10-1981, 

Constitution of India, ‘Article 299 (1) 
wo Government contrac: m Provis:ons 
contained in- Art, 299 (1 are mandatory 


D/s 


= Agreement as contemplated by Arti- 


cle 299 (1) not executed between parties 
»— No rights accrue in favour of one 
party nor liability is imcurred by, the 
other. | 


The provisions contained in Artix 
cle 299 (1) are mandatory and in tha 
absence of a contract a contemplated 
by Article 299 (1) no rights accrue in 
favour of one party nor liability is in- 
curred by the other, AR, 1967 SC 2033 
AIR 1968 SC 1218, Rel, on, 

- (Paras | 6} 


Where in an auction of forest produce, 
the bid of an auction purchaser was ac~ 
cepted by the Forest Officer being high- 
Est, but agreement as contemplated by 
Art, 299 (1) was not executed between 
the parties and the D. 3. O, on refusal 
of the auction purchase> fo deposit the 
consideration money held re-auction, 
the proceédings against -he auction pur- 
chaser to recover the deficiency of 
LY/AZ/G41/81/VCD/SSG-I 


`~ 
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money in re-auction. would be invalid in 
the absence of agreement as  conteri- 
plated by Art, 299 (1), (Paras 3, 5, 6); 


Cases Referred : Chronological Paras | 
AIR 1968 SC 1218 s 1968 All LI 745 y 

4,5 
‘AIR 1967 SC 203. 4, 5 


G, Rath, R. K, Rath and N, C, Pani- 
grahi, for Petitioner; Addl, Standing 
Counsel, for Opposite Parties, 

PATNAIK, J,:— ‘This writ application 
Fas been filed for quashing certain Cer- , 
tificate proceedings started against the 
petitioner by the Certificate Officer, 
Panchpir, Karanjia in Certificate Case 
Nos, 5/77, 6/7%, 2/77, 9/77 and 10/77. 

2. The petitioner alleges that he is a 
Forest Contractor and in pursuance of 
a sale notice, for sale of forest produce, 
he participated in the auction relating to 
sale of “Departmentally worked (stacked) 
timbers’ and his bid amount being the 
highest, his bid was accepted, As per 
the General Conditions of Sale contain 
ed in Part-I of the sale notice, the con~ 
tractor, 

“whose bid is conditionally accepted 
by the Divisional Forest Officer, subject 
to the approval of tha competent aus 
thority and the fatter authority. to. ap: 
proves it", 
may be granted the right tō take the 
contract for exploiting the forest pro- 
duce, No saleis binding or complete until 
approval where necessary, has been ob- 
tained and communicated fo the bidder 
and the formal agreement is executed 
by the parties fo the contract, The 
clause being 3 ` 

“No sale shall be\binding on the Gov- 
ernmen¢ until such approval has been 
obtained and communicated fo the bid- 
der and the formal agreement is execute 
ed on behalf of the Government.” 

Further, CI, 10 (d) in the said par? 
provides =a 

“On payment of security deposit as 
demanded by the Divisional Forest Of- 
cer the bidder shall sign the necessary 
agreement, This signing of the agree- 
ment by the bidder will not confer any 
right to the Forest produce unless the 
sale is ratified by the competent aux 
thority and ratification order is. com= 
municated to him”, : 

Clause 10 (e) reads me : > 

"No sale of any Jot will be considered: 
valid or complete unless the above couy 


Faege 


ditions have been complied with,.....7 


` 
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:. According: to the: petitioner,- it- is clear 
from. the aforesaid. that 
wherever necessary, and execution , of 
agreement are the most essential pre- 
requisites for the bid maturing inte a 
contract, 


3. The petitioner alleges that his bid 
for several lots being the highest was 
provisionally accepted’ and he was called 
upen to deposit. 10 per cent of the total 


sale value as security deposit, In due 
course orders ratifying the bid ` were 
communicated and the petitioner was 


called upon to pay the consideration by 
15-11-1975. Thereafter the petitioner 
requested the Divisional Forest Officer, 
Karanjia, to take steps for execution of 
the agreement, However, no effective. 
step was taken for execution of the 
agreement by the petitioner andthe Gov- 
ernment and the petitioner alleges that 
the Divisional Forest Officer on the con- 
trary asked him to deposit the consi- 
deration money. The petitioner, however, 
was apprehersive and did not part with 
money without the agreement having 
been executed. It is said, the Divisional 
Forest Officer nullified the auction and 
put the lots of timber to re-auction, At 
the re-auction there -was a short fall of 
about Rs. 51,000/-. Steps having been 
taken by the Divisional Forest Officer 
for realisation of the deficiency, the 
petitioner has filed this writ application 
to quash the Certificate cases, 





4 Sri G. Rath, learned counsel for 
the petitioner,, contends that the pro- 
visions contained in Article 299 (1) of 
the Constitution of India are mandatory 
and in the absence of a contract as con- 
templated by the said provision, no 
rights accrued in favour of one party 
nor liability incurred by the other. He 
relies on twe well known cases of the 
Supreme Court in K., P, ` Chowdhry v: 
State of Madhya Pradesh (AIR 1967 SC 
203)- and- in Mulamchand v, State or 
NDA Pradesh (AIR: 1968. SC. 1218). 


5. Ti is an admitted case that no agrees 
ment as ‘contemplated -by Article’ 299 (1) 
jof the Constitution of India has . been 
executed by the parties, In- the counter. 
affidavit, the opposite - parties, -however,. 
take the stand that -it-is. a: case’ of :waiver 
"and the- -petitioner having . “proceeded: 


some way,: it. ‘is not-open to him. to say ~ 


“that there was -no duly executed ‘agrees 


Rajendra: Singh Bhatia; v; State +." è- 


ratification, ` 


ALR, 

“ment, . -The. signing | .of -the.. agreement 
was a mere formality,. — - on - 

- In K. P, Chowdhry’s case (AIR 1969 


‘SC 203) (supra), the Supreme Court ex- 
pressed itself .as follows (at p, 206):— - 

“In view of Article 299 (1) of the Con- 
stitution, there can be no implied: con- 
tract between the Government and any 
other person, the reason being that, if 


such an implied contract between Gov- _ 


ernment and any other person were 
allowed, that would in effect make arti- 
cle 299 (1) useless, for then a person 
who had a contract with Government 
which was not executed at all in the 
manner provided in Article 299 (1) .could 
get away by saying that an implied 
contract may be inferred by the facts 
and circumstances of a particular case, 
Further if the contract between the 
Government and another person is_ not 
in compliance with Article 299 (1), it 
would be no contract at all and could 
not be enforced either by the Govern- 


ment or by the other person as a con- -/ 


tract”,- 


In Mulamchand’s case (AIR 1968 SC 1218) 
(supra) the view was reiterated in the 
following words (at p. 1222) :— 

acc... the provisions of Art. -299 (1) 
of the Constitution, are mandatory in 
character and the contravention of these 
provisions nullifies the contracts: and 
makes them void. There is no question 


‘of estoppel or ratification in such ‘a ‘case 


TS These provisions have not been 


enacted for the sake of mere form but 


they have been enacted for safegurading 
the Government, against unauthorised 
contracts, 
of public policy, on the ground of pro- 
tection of general public, and these for- 
malities cannot be waived or dispensed 
with, If the plea of estoppel or ratifi- 


cation is admitted that would mean in 
effect the repeal of an imporant ‘consti+ 


tutional provision intended for the pro- 


- tection of the general public, 


' 6, The contention of Sri Rath, being 
uhanswerable, we allow the writ peti- 
tion, quash the certificate cases, 
costs, y 


 DAS,. I —. a ‘agree, 
Petition allowed, 


They are based on.the ground 


No 


h, 
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-R. N. MISRA, C. J. 


- Chintamani Bhanja (deceased, by L.R), 
Petitioner v. Gokula Chandra Bhanja and 
others, Opposite Parties. 

' Civil Revn. No. 195 of 1979, D/- 2%-2- 
1981.* 

(A) Orissa Consolidation of Holdings 
and Prevention of Fragmentation of Land 
Act (21 of 1972), S. 4 (4) — Abatement 
of suit under — Suit for declaration of 
title and permanent injunction — Suit 
would not abate as relief of permarent 
injunction is not possible to be granted by 
Consolidation Authorities. AIR 198% Ori 
33, Dissented from. 


A suit for permanent injunction would. 
not abate in view of the fact that such a 
relief is not possible to be granted by the 
~ Consolidation Authorities, It may be zhat 
while dealing with a claim for interim 
injunction, the question of title as also 
possession would be ancillarily gone imto. 
That, however, does not give rise to a 
Situation where the logic, that declaration 
of title is within the ambit of the Conso- 
lidation Authorities’ authority, would op- 
erate so as to make a suit for permanent 
injunction not maintainable in the Civil 
Court. AIR 1980 Ori 33, Dissented from, 
Civil Revn. No. 277 of 1974, D/- 15-6-1976 
(Orissa); (1979) 47 Cut LT 494 and AIR 
1979 Orissa 159, Rel. on. ` (Para 3) 


` QR) Precedeat — Single Judge inclining 
to differ from another single Judge of 


same High Court — Matter should be 
referred to a larger bench, (Para 4) 
Cases Referred: Chronological Faras 
AIR 1980 Orissa 33 4 


AIR 1979 Orissa 159: 48 Cut LT 93 3 
(1979) 47 Cut LT 494: (1979) 1 Cut WR e 


(1976) Civil Reven. No. 277 of 1974, Di 

15-6-1976 (Orissa) 

. G. S. Sahoo and K. C. Satapathy, Pi 
Petitioner; S. Misra No. 2, B. Das aud S, 
Mantry, for Opposite Parties, 

ORDER:— This application by Pom 
dant No, t in a suit for permanent inj.nc- 
tion calls in. question ` the order dated 
12-2-79 passed by the Munsif, Banki, by 
which he has rejected an application ‘of 
the defendant that the suit has abated in 
view of S. 4 (4) of the Orissa Consolida- 


*From order of C. R- Kanungo, Mesh 
: Banki, D/- 12-2-1979. 


i azi BZ/A308/ 82/VSM/ SSG-H. = ` 5 
.:1982', Orissa/8: ae G39. shes 





' Chintamani v; 


- before which such suit or proceeding 


Sokula Chandra’... - Ori: 113 
tioni of Holdings and ‘Prevention of Frag- 


. mentation of Land Act, 1972. 


- 2. The plaintiff claimed a decree for 
permanent injunction against the defen- 
dants by claiming title in himself. Defen- 
dant: No. 1 alone entered contest by filing 
a written statement on 13th April, 1979 
wherein challenge to the title claimed by 
the appellant was raised. An application 
was made by defendant No. 1 that the 
suit has abated in view of the fact that 
the lands come within the village cover- 
ed by the consolidation notification. The 
learned Munsif did not accept the asser- 
tion of defendant and held that the suit 
does not abate. 

3. Section 4 (4) of the Act provides:— 


“very suit and proceedings for decla- 
ration of any right or interest in any land 
situate ‘within the consolidation area in 
regard to which proceedings could be or 
ought to be started under this Act which 
is pending before any Civil Court, whe- 
ther of the first instance of appeal, re- 
ference or revision, shall, on an order 
being passed in that behalf by the Court 
is 
pending, stand abated.” 

In Civil Revn. No. 277 of 1974 disposed of 
on 15th June, 1976 a single Judge of this 
Court held that injunction was not a 
matter within the purview of the powers 
of the Consolidation Officer and, there- 
fore, S. 5r (2) of that Act had no appli- 
cation and a suit would not abate. That 
view was adopted by Mr. Justice P. K. 
Mohanti in Civil Revn. No. 374 of 1978: 

((1979) 47 Cut LT 494) (Puni Bewa v. 
Ananta Sahoo) where the learned Judge 
observed:— - 

Weave The Consolidation Authorities 
have not.been vested with power to give 
a declaration of status or to set aside a 
decree or order 6f a competent Court. 
They have also no power to grant the 
relief of permanent injunction. The Civil 


- Court’s jurisdiction to grant such reliefs 


is not expressly or impliedly barred un- 
der the provisions of the Act.” 


Another learned single Judge in Civil 
Revn.. No. 65 of 1978:.((1979) 48 Cut LT 
93): (AIR 1979 Orissa 159) (Adhikari 
Gopinath Das.v, Nirmal Chandra Mo- 
hanty) while agreeing with the position 
that the Consolidation Authorities had no 
right to grant injunction took the view 
that the Civil Court would be in a posi; 
tion -to deal with- prayers for. interim in- 


‘junction. The ‘ratio of’ the . decision sup- 
Pore Re De single ‘Judge. view : : earlier 


a È 
a0 BTL. eo! 


” 


114 Ori. 


indicated and there is no warrant for the. 


position that the jurisdiction of the Civil 
Court would be unaffected so far as in- 
terim injunction is concerned and there 
would be no scope for granting perma- 
nent injunction. 

4, Notwithstanding these three single 
Judge decisions holding the field, Mr. 
Justice P, K. Mohanti changed his view 
in the case of Bhagaban Prasad Das v. 
Narayan Prasad Das (AIR 1980 Orissa 33) 


unfortunately without referring to any. 


of the reported decisions including his 
own. A learned single Judge is not en- 
titled ta take a ‘different view from re- 
ported decisions of the court even though 
they may be single Judges, and in case 
he is inclined to have a view of the legal 


position it is open to him to refer the_ 


matter to a larger Bench. In view of the 
fact that the situation had been complete- 
ly answered by three. earlier decisions, 
I am not inclined to follow the principle 
indicated in AIR 1980 Orissa 33 (supra) 
and would choose to prefer the learned 
Judge’s earlier view which is in accord 
with the decisions of the two other single 
Judges. The position, therefore, would be, 
a suit for permanent injunction would 
not abate in view of the fact that such 
a relief is not possible to be granted by 
the Consolidation Authorities. It may be, 
jas has been pointed out occasionally, 
that while dealing with a claim for inte- 
rim injunction, the question of title as 
also possession would be ancillarily gone 
into.. That, however, does not give rise 
to a situation where the logic, that decla- 
ration of title is within the ambit of the 
Consolidation Authorities’ authority, 
would operate so as to make a suit for 
permanent injunction not maintainable 
in the Civil Court. 

5. The Civil Revision is dismissed. No 
costs, : 

. Revision dismissed. 


AIR 1982 ORISSA 114 


P. K. MOHANTI AND J. K. MOHANTY, 
: JJ. . 


Krushna Chandra Sahu and another, 
Appellants v. Pradipta Das and ‘others, 
Respondents. 

First Appeal No. 155 of 1981; D/- 9-2- 


1982.* 
(A) Hindu Adoptions and Maintenance 
Act (78 of 1956), Ss. 11 (iv) and 16 — 


4From decision of S. K. Satpathy, Sub-J., 
Bhubaneswar, D/- 6-1-1981. 
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Krushna Chandra v. Pradipta Das 


ALR. 


Hindu Law — Adoption — Onus of proof 
— Essential condition of a valid adoption 
— Transfer of edoptive child by cere- 
mony of giving and taking is essential. 
(Evidence Act (1872), S. 101). 

The burden of establishing that there 
was a valid adoption which deflected the 
ordinary course of succession is on the 
party who pleads the case of adoption. 
Both the factum of adoption and validity 
and legality of edoption are based upon 


the fact of giving and taking. 


(Para 4) 
A document (executed not by natural 
father but by adoptive, father) acknow-~ 
ledging adoption or containing recitals 
regarding giving and taking in adoption 
is not by itself sufficient. to 
constitute legal adoption in the absence 
of evidence about actual giving and tak- 
ing of the child, more so when the natu- 
ral father is not a party to the docu- 
ment. Therefore, no presumption can be 
drawn under S. 16 of the Act as regards 
giving in adoption by the natural father. 
(Para 5) 
(B) Hindu Adontnas and Maintenance 
Act (78 of 1956), Ss. 6, 7 — Valid adoption 
— Necessary requisites, 


Section 6 of the Act provides that no 
adoption shall be valid unless it be made 
in accordance with the other conditions 
mentioned in the Chapter. According to 
the proviso to S. 7 of the Act if the per- 
son taking the sor. in adoption has a wife 
living, he shall not adopt except with the 
consent of his wie unless the wife has 
completely and finally renounced the 
world or has ceased to be a Hindu or has 
been declared by a court of competent 
jurisdiction to be of unsound mind, In the 
instant case, it is nobody's case that the 
wife has renounced the world or has ceas- 
ed to be a Hindu or has been declared by 
a court of competent jurisdiction to be of 
unsound mind. Thus, even if there was an 
adoption it was invalid due to non-com~- 
pliance with the raquirements of the pro- 
viso to S. 7. f (Para 5) 


(C) Limitation Act (3 of ee eo ‘eke 
65 — Adverse possession — 


As regards the plea of Set posses- 
sion, it was contended that some shop 
rooms were constructed by the defen- 
dant No. 1 on a pisce of Government land 
and he has been possessing the same for 
more than thirty years. According to pro- 
secution witness the shop rooms stood on 
the lands purchased by her from original 
owner. Defendant No. 1 has not adduced 
any evidence in scpport of his contention 
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that the shop rooms stood on Govern- 
ment land. It was not disputed before zhe 
trial court that owner respondent was in 
possession of the entire stit lands includ- 
ing the shop rooms till he left for same 
other place. The suit haring been insti- 
tuted nearly after five years, it cannot be 
said that defendant No. 1 has perfected 
his title to the same by adverse possession. 

(Pare 7) 
Cases Referred: Chronological Paras 
AIR 1961 SC 1378 4 


Ashok Mukherjee; A. E. Mishra, S. C. 
Das and Miss Mira Ghosh for Appellants; 
B. L. N. Swamy and Miss N. R. Agarwal, 
for Respondents. 


P. K. MOHANTI, J.:— This appeal, by 
defendants 1 and 2, aris2s out of a suit 
for declaration of title to and recovery of 
possession of the suit lauds and also for 
mesne profits. 


2. The plaintiffs case runs thus: 


The suit lands originaly belonged to 
one R. K. Chakrabarty, who transferred 
the same in favour of Citarani Kundu, 
widow of late Debendrarath Kundu by a 
registered sale deed dat=d 24-8-48 (Ext. 
2). The plaintiff purchasej the same from 
Gitarani Kundu and her daughter Puspa- 
rani Kundu by a sale deed dated 12-2-80 
(Ext. 1) for a sum of Rs. 25,000. Defen- 
dant No. 1 Krushna Chendra Sahu was 
engaged as a servant by Debendranath 
Kundu, the deceased husband of Gitazani, 
in the year 1960. 
became addicted to drinxing and began 
to ill-treat Gitarani for which she left for 
Calcutta in the year 1964 and lived there 
with her daughter. During her absence, 
Debendranath became mentally unbalanc- 
ed and fully dependan; upon the help of 
defendant No. 1. Taking advantage of 
his ill-health and mental condition defen- 
dant No. 1 fraudulenthy obtained on 
23-1-75 a document purporting to be a 
deed acknowledging adeption of defen- 
dant No. 2 as a son. It was alleged that 
defendant No. 2 is the ratural born son 
of defendant No. 1 and he was never 
adopted by Debendranata Kundu es a 
son. The document dated 23-1-75 iExt. 
C-1) was obtained from Debendranath 
by misrepresentation that he was execut- 
ing a power-of-attorney in favour of 
defendant No. 1 authorising him to look 
after the settlement proceedings which 
were then in operation. It was further 
alleged that the contents of Ext. C-1 are 
written in Oriya and Debendranath 
Kundu did not know hcw to read and 
write Oriya language. The contents were 


` 


Debendranath Kundu - 
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never read over and explained to him nor 
had he any independent advice to execute 
the deed. Two to three months after 
execution of the deed, defendant No. 1 
began to misbehave with Debendranath 
and induced the tenants not to pay the 
monthly rent of the suit houses to Deben- 
dranath. He ultimately drove out Deben- 
dranath from his house. In April, 1976 
Debendranath went to his daughter’s 
house at Calcutta and lived there with 
Gitarani and told her that a power-of- 
attorney had been taken from him by 
defendant No. 1. Coming to know about 
this, Gitarani and her daughter came 
down to Bhubaneswar and learnt that de- 
fendant No. 1 had fraudulently obtained 
the document Ext. C-1 on several false 
recitals that the suit lands were purchas- 
ed by Debendranath from R. K. Chakra- 
barty benami in the name of his wife 
Gitarani; that Pusparani was an illegiti- 
mate child of Gitarani; that defendant 
No. 1 had provided funds for construction 
of the house on the suit lands; and that 
defendant No. 2 was the adopted son of 
Debendranath. It was alleged that Deben- 
dranath was oilman by caste and he could 
not have adopted defendant No. 2 who 
is khandait by caste and is the son of a 
servant of the family. It was further 
alleged that the consent of Gitarani was 
never obtained for such adoption. On 
coming to know the real position, Deben- 
dranath filed a suit in the court of the 


Subordinate Judge, Bhubaneswar seek- 
ing a declaration that defendant No. 2 
was not his adopted son and that the 


document (Ext. C-1) was obtained from 
him by fraud and  misrepresentation.. 
After filing the suit, Debendranath fell 
seriously ill and could not take steps in 
the suit for which it was dismissed for 
non-prosecution. Defendant No. 1 was 
occupying two pucca rooms standing on 
the suit premises. He also inducted seve- 
ral tenants on the suit premises and mis- 
appropriated the rent realised from them. 
Defendants 3 to 20 were the tenants in 
occupation of the suit premises by the 
date of the suit. The plaintiff served a 
notice on the defendant No. I requesting 
him to give up vacant possession of the 
suit lands in his favour and to pay dam- 
ages to the tune of rents realised by him 
from the tenants after 12-2-1980. Defen- 
dant No. 1 sent a reply claiming title to 
the suit lands for himself and defendant 
No, 2. Hence, the plaintiff filed the suit 
for the aforesaid reliefs. 


3. Defendant No. 1 filed written state- 
ment denying the plaint allegation. His 
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contention: was thät -the suit -lands were 
purchased . by. - Debendranath - -Kundu 
benami in tke name of his wife Gitarani 
and they lived together for some- time in 
the suit house. But subsequently Gitarani 
left for Calcutta and lived with another 
man as his wife. Debendranath was issue- 
less and he treated defendant No. 1 as a 
“Snehaputra”. He got defendant No. 1 
married. Defendant No. 1 ‘sold away his 
ancestral property and spent the consi- 
- deration money in constructing , some 
houses on the suit lands. He used to look 
after the suit lands on behalf of Deben- 
dranath, Since Gitarani was not traced 
and subsequently it was learnt that she 
was living with another man and had 
begotton children through him Deben- 
. dranath decided to adopt defendant No. 2 
as a son. So after observing all religious 
rites he adopted defendant No. 2 arid sub- 
sequently executed Ext. C-1 acknowledg- 
ing the adoption. Since Gitarani had 
deserted Debendranath and was treated 
to be dead, the question of obtaining her 
consent for the adoption did not arise. 
The allegations of fraud and misrepresen- 
tation were denied and it was contended 
that Debendranath executed the docu- 
ment Ext. C-1 out of his own free-will 
being fully aware of the contents there- 
of. The plaintiffs sale deed was challeng- 
ed as nominal and devoid of considera- 
tion. The allegation that defendant No. I 
realised house rent from the tenants and 
appropriated the same was also denied. 
It .was alleged that.the suit lands were 
full of jungles and Wefendant No. 1 re-` 
claimed the same and while so doing he 
occupied about Ac. 0.040 of Government 
land and amalgamated the same with the 
lands purchased by Debendranath. Con- 
‘structions on the purchased land and the 
‘Government land were raised mostly 
with the funds provided by: defendant 
No. 1. It-was also alleged ' that Gitarani 
and Pusparani: were never in possession 
of the suit lands and that defendant No. 
2 Jogendranath being the adopted son of 
Debendranath has’ beeri in possession of 
the suit lands in his own: right. It was 
alternatively pleaded that defendants 1 
and 2 have acquired title to the suit lands 
by adverse possession. ~~ ae 


- 4. The burden of establishing that 
there was a valid adoption which deflect- 
-jed the ordinary course of succession is on 
the: party who pleads the case of adop- 
tion. It was, therefore, imperative for the 
- defendants to prove that defendant No. 2 
.was in, fact adopted by Debendranath and. 
~ “that thé adoption was valid’ and@- legal, 
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Both ‘the: factum of: adoptiofi’ arid--validity 
‘and legality of adoption are based  'ùpon 


the fact of giving and taking. S: 11 (vf 


of the Hindu Adoptions and 
Act provides'as follows: - 


_ “(vi) The child to be adopted must be 
actually given and taken in, adoption by 
the parents or guardian concerned or 
under their authority with intent to 
transfer the child from the family of its 
birth, or in the case of an abandoned 
child or a child whose parentage is not 
known, from the place or family where 
it has been brought up to the family of 
its adoption.” ay 


The Supreme Court in the case of Lak- 
shman Singh Kothari v. Smt. Rup Kan- 
war, AIR 1961 SC 1378 laid down as fol- 
lows (at p. 1381):— : 


aa Under the Hindu Law, whether 
among the regenerate caste or among 
Sudras, there cannot be a valid adoption 
unless the adoptive boy is transferred 
from one family to another and that can 
be done only by the ceremony of giving 
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and taking. The object of the corporeal 


giving and receiving in adoption. is obvi- 
ously to.secure due publicity. To achieve 
this object it is essential to have a for- 
mal ceremony. No particular form is pre- 
scribed for the ceremony, but the law 
requires that the natural parent shall 
hand over the adoptive boy and the adop- 
tive parent shall receive him. The nature 
of the ceremony may vary depending up- 
on the circumstances of each case, But a 
ceremony there shall be, and giving and 
taking shall be part of it.....,...” 


5. In the present case, there is abso- 
lutely no evidence to show that there was 


giving and taking. Defendant No. 1. who. 


is the natural father of defendant No. 2 
has been examined in the case as D.W. 1. 
In his deposition he has not uttered a 
word about the giving and taking. There 
is no other evidence also to prove the 
actual delivery of the child by the natu- 
ral father and actual taking of the ‘child 
by the adoptive father. Reliance was 
placed on the document Ext. C-1 execut- 
ëd by Debendranath Kundu acknow- 
ledging the adoption’ of defendant No. 2. 
But a document acknowledging adoption 
or containing recitals ‘regarding giving 
‘and taking of adoption are not sufficient 
themselves to constitute -legal adoption! 
in the absence of evidence about actual 
giving and taking of the child. This 
document has been executed by Deben- 
dranath,. but not by defendantt No. 1. In 


- fae¥‘ He: is net `a- party to the - decument,| ~:~ - 
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./Therefore, no presumtior. can be drawn 
‘junder S. 16 of the Act zs regards. giving 
‘tin adoption by the natural father. It, 
‘therefore, follows that : the. defendants 
have failed to establish their claim . of 
adoption. Another staggering feature of 
the case is that admittedty no consent of 
‘Gitarani, the wife of. Desendranath was 
taken for the alleged adoption. S. 6 of 
the Act provides that ne adoption shall 
be valid unless it be mace in accordance 
with the other conditiors mentioned in 
‘ithe Chapter. According ~o the proviso to 
S. 7 of the Act if the person taking the 
son in adoption has a wife living, he 
shall not adopt except with the’ corsent 
Jof his wife unless the. w.fe has complete- 
ly and finally renouncec the world or 
has ceased to be a Hincu or has ‘deen 
declared by a court of competent juris- 
diction to be of unsound mind. In the in- 
stant case, it is nobody’s case that Gita- 
frani has renounced the world or ‘has 
ceased to be a Hindu or has been dezlar- 
led by a court of competent jurisdiction to 
be of unsound mind. Tkus, even if fhere 
was an adoption it is invalid due to non- 
compliance with the recuirements of ‘the 
proviso to S. 7. 


6. It was next conterded on behalf of 
the appellants that Gitarani was not the 
real owner of the suit lands and that 
Debendranath purchased the same be- 
nami in the name of his wife. It is to be 
noted in this connection that Debendra- 
nath has died in the meantime and after 
his death his wife Gitarani and daughter 
Pusparani being natura! heirs have suc- 
ceeded to the properties left by him. So, 
even assuming that Debendranath was 
the real owner of the suit lands, Gitarani 
‘and Pusparani inherited the same after 
this death. The plaintiff’s sale deed having 
‘been executed by both Gitaran: and 
Pusparani, its validity -s not open to 
‘attack. 


7. As regards the plea of adverse pos- 
session, it was contended that some shop 
rooms were constructed by the defendant 

- No. 1 on a piece of Government land and 
he has been possessing the same for more 
than thirty years. According to P.W. 2 the 
shop rooms stand on the lands purchased 

_by her from R. K. Chaxrabarty. D=fen- 
dant No. 1 has not adduced. any evidence 

Jin support of his conten-ion that the shop 
rooms stand on Government land. It was 
not disputed before the trial Court that 

Debendranath Kundu was in possession 
of entire suit lands including the shop 

rooms till-he left for Calcutta some time 

: after 1975. The suit. : having. been, 


. Sibaram. Pánda. v, Collector, Cuttack -i7 
. tuted in the year:1980, it cannot be said 


‘She also with her 


-is dismissed; but in the 


~insti«- 
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that defendant No. 1: has „perfected his 
title to the same by adverse possession. - 


8. ` There is no iota of evidence to sup- 
port the contention that Gitarani desert- 
ed her-husband and lived with another 
man as wife and husband. According to 
the evidence of P.W. 2 Gitarani Kundu 
and P.W. 4 Chandramohan Bhowmik, 
who is a neighbour, Pusparani is the 
dåughter of Debendranath Kundu. P.W. 3 
Brajabandhu Das, a teacher, has proved 
the school admission register (Ext. 4) 
wherein Pusparani has been described as 
the daughter of Debendranath Kundu. As 
against this evidence, defendant No. 1 

merely stated that he heard from Deben- 
dranath Kundu that he had no daughter 
and that Pusparani was never staying at 
Kundu Bhawan. On a review of the en- 
tire evidence on the record, we hold that 
Pusparani is the daughter of Debendra- 
nath Kundu. Gitarani gave evidence that 
daughter Pusparani 
had sold the suit lands to the plaintiff for 
a sum of Rs. 25,000 and received the con- 
sideration money by way of bank draft. 
Thus, the plaintiff has acquired good title 
to the suit lands, and he is entitled to 
possess the same and recover mesne pro- 
fits as decreed by the trial Court. 


9. All the contentions raised on behalf 
of the appellants having been negatived, 
this appeal is bound to fail. 

10. In the result, the appeal fails and 
circumstances 
without any order as to costs. 


11. The appellants filed a petition for 
admitting certain documents as additional 
evidence. In our opinion, the documents 
sought to be admitted as additional evi- 
dence will not serve any useful purpose. 
The petition is rejected. 

J. K. MOHANTY, J.:— I agree. 


Appeal dismissed. 


AIR 1982 ORISSA 117 
N. K. DAS AND 
R. C. PATNAIK, JJ. 


` Sibaram Panda and others, Petitioners 
v. Collector, Cuttack and others, Opposite 


_ Parties, 


Original Jurn. Case No. 2965 of 1083, 
D/- 21-1-1982. | 

Constitution of India, Art. 226 — Educa- 
tional matter — Natural justice — Trans- 
fer certificates issued to students by Prin- 
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cipal of the college compulsorily for alleg- 
ed misconduct — No opportunity given to 
students to prove their innocence — Pu- 
nitive action could not be sustained. 


Where the Principal of the college issu- 
ed transfer -certificates to certain students 
contained a notice that the Managing 
Committee of the college decided to issue 
compulsory transfer certificates to the 
students in question for misconduct and 
indiscipline, the punitive action would 
not be sustainable being violative of rules 
of natural justice when no opportunity 
- was given to the students before the pu- 
nitive action was taken against them, to 
explain or to prove that they were inno- 
cent. (Case law discussed). (Para 5) 
Cases Referred: Chronological Paras 
AIR 1981 SC 760: 1981 Cri LJ 320 6 


AIR 1981 Delhi 381 5- 


ILR (1971) Cut 433 : 4 
AIR 1970 SC 150 i 4 
AIR 1970 SC 2042: 1970 Lab IC 1632 4 
` (1969) 3 All ER 275: (1971) AC 297: (1969) 

3 WLR 706 (HL), Wiseman v. Borne- 

man . 4 
AIR 1967 SC 1269 - E 4 
(1963) 2 WLR 935: (1964) AC 40: (1963) 2 
_All ER 66 (HL), Ridge v. Baldwin 4 
AIR 1959 SC 694 4 
AIR 1959 Orissa 196 4 
(1863) 14 CBNS 180: 8 LT 278: 143 ER 

414, Cooper v. Wandsworth Board 

Works 

M/s. S. Misra (1); J. M. Mohanty; G. s 
Mohapatra; S. K. Nayak (2) and S. B. 
Misra, for Petitioners, Addl. Standing 
Counsel, for Opposite Parties. 

DAS, J.:— Petitioners are students . of 
the Orissa School of Engineering, Cut- 
tack. After completing Diploma Course 
in Engineering they were undergoing. a 
Condensed Course for Diploma in Auto- 
mobile,, Mechanical, Instrumental and 
Control. In Sept. 1981 there was a tension 
in the school. It is said that the Principal 
managed to get an application from stu- 
dents making allegations against the peti- 
tioners. Some criminal cases were started. 
On 3-12-1981 transfer certificates issued 
to the petitioners by the Principal con- 
taining a notice that the Managing Com- 
mittee decided to issue compulsory trans- 
fer certificates to the petitioners and 
others for misconduct and indiscipline. 
Petitioners contend that mere allegation 
has been treated as sufficient proof of 
and justification for such punitive action. 
It is, therefore, prayed to quash the trans- 
fer certificates -issued by the Principal. 

2. In the counter, it has been averred 
that the transfer certificates have been 
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issued in the best interest of the institu- 
tion and to control law and order situa- 
tion for the purpose of maintenance of 
discipline in the institution. Certain alle- 
gations were made by.the members of 
the staff and students .for highhanded 
action and misconduct of the petitioners. 
As the atmosphere of the institution was 
surcharged with rowdiness it was consi- 
dered that issuing of show cause notice 
would. frustrate the very purpose for 
which the action was proposed. The Prin- 
cipal made a report to the Managing 
Committee which, after considering the 
report; thought it proper to, issue trans- 
fer certificates to the petitioners. 

3. Mr. Mishra, the learned counsel for 
the petitioner contends that the transfer 
certificates issued by the Principal cannot 
be sustained inasmuch as no opportunity 
was given to the petitioners to show cause 
and rules of natural justice have been 
violated. No inquiry was held. The peti- 
tioners have been prejudiced thereby in- 
asmuch as the actions are punitive in 
nature. 2 

4. The only question for consideration 
is, whether the petitioners have been de- 
prived of a reasonable opportunity to 
show cause and if the rules of natural 
justice have been violated. It is contend- 
ed by the learned Additional Government 
Advocate that this is an action by the 
Principal or the Managing Committee to 
maintenance of discipline and it neces- 
sarily entails unfettered discretion in the 
Principal or the Managing Commitee to 
take such action. It was the Principal 
who was to decide whether and under 
what circumstances the transfer of a stu- 
dent becomes necessary and, as such, 
there should be no question of any obli- 
gation to follow the rules of natural jus- 
tice. i 

This Court in Ramesh Chandra Sahu v. 
N. Padhy, Principal, Khallikote College, 
Berhampur, AIR 1959 Orissa 196 has held 
that both the English and American au- 
thorities seem to be agreed that even in 
disciplinary matters the head of an edu- 
cational institution has no absolute .dis- 
cretionary power and that he must 
act reasonably and the aggrieved student 
must get an opportunity of being heard 
and of establishing his innocence, if he 
so desires. In the instant case, no op- 
portunity has been given to the petitioners 
to explain or to prove that they are in- 
nocent, In the ease of M/s. Raman and 
Raman Ltd. v. State of Madras, AIR 1959 
SC 694, it has been observed that the 
source of the power . does not affect the 
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character of the things Jone in exercise 
of that power. Even if a power, as that 
of the Principal, had been conferred 
under a statute, that by icself would hard- 
ly have been conclusive on the question 
whether the act would be purely an ad- 
ministrative act precluding the app-ica- 
tion of rules of substantial justice; for, 
as is well settled, that would always re- 
main dependent on the nature of the 
things that are to be done in course 
of the administrative act. It is observed 
in Ridge v. Baldwin (19€3) 2 WLR 9€5 at 
943 (HL) that although ~here may be no 
positive words in a statute requiring that 
the party shall be hearc, yet the justice 
of the common law will supply the onis- 
sion of the Legislature. Following the de- 
cision of the Suprzme Court in 
A. K. Kraipak v. Union of India, 
AIR 1970 SC 150 held that the di- 
viding line between an administra- 
tive power and a queési-judicial power 
is thin and is being gradually obliterated 
and further that the principles of natural 
justice apply in exercise of administrative 
powers as well. In ord2r to judge the 
nature of the administrative power ex- 
ercised by the Principal emphasis must 
lie on the word “decide and obvic-usly 
there could be no obligation on the part 
of the student to withdraw from the ia- 
stitution unless the decision of the Prin- 
cipal is there. The Supreme Court also in 
State of Orissa v. Dr. (Miss) Binapani Dei, 
AIR 1967 SC 1269 observed that if there 
is power to decide and determine tc the 
prejudice of a person, duty to act judici- 
ally is implicit in the exercise of such 
power, If the essentials of justice 62 ig- 
nored and an order to the prejudice of a 
person is made, the order is a nullity. 
That is a basic concept of the rule of law 
and importance thereof transcends the 
significance of a decision in any particu- 
lar case. Also in Kraipax’s case the Sup- 
reme Court observed that the concept of 
rules of law would lose its vitality if the 
instrumentalities of the State are not 
charged with the duty of discharging 
their functions in a fair and just manner. 
The requirement of acting judicially in 
essence is nothing but a requirement to 
act justly and fairly ani not arbitrarily 
or capriciously. The procedures which are 
considered inherent in fhe exercise of a 
judicial power are merely those which 
facilitate if not ensure a just and fair 
decision. Kraipak’s case has also been 
followed by the Supreme Court in Chan- 
dra Bhawan Boarding amd Lodging, Ban- 
galore v. State of Myscre, AIR 1970 SC 
2042, 
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The Supreme Court observed that in 
recent years the concept of quasi- 


judicial power has been undargoing a ra- 
dical change and what was considered as 
an administrative power some years back 
is now being considered as a quasi~judi- 
cial power. In determining whether a 
power or a quasi-judicial power, one has 
to look into the nature of the power con- 
ferred, the framework of the law con- 
ferring that power, the consequences 
ensuing from the exercise of that power 
and the manner in which that power is 
expected to be exercised. This Court was 
considering a similar question in Deba 


Prasanna Mishra v. Principal, S.C.B. 
Medical College, ILR (1971) Cut 433. 
Relying on the aforesaid decisions, this 


Court held that if the students are pre- 
judicially affected by any order of any 
authorities of the educational institution, 
then in these cases rules of natural jus- 
tice should be followed and reasonable 
opportunity should be given to the per- 
sons punished otherwise the crder be- 
comes a nullity. 


In Wiseman v. Borneman, (1969) 3 All 
ER 275 at page 278, Lord Morris stated: - 


“The conception of natural justice 
should at all stages guide those who dis~ 
charge judicial function is not merely an 
acceptable but is an essential part of 
the philosophy of the law. We often 
speak of the rules of natural justice. But 
there is nothing rigid or mechanical about 
them. What they comprehend has been 
analysed and described in many authori- 
ties. But any analysis must bring into 
relief rather their spirit and their inspi- 
ration than any precision of definition or 
precision as to application. We do not 
search for prescriptions which will lay 
down exactly what must, in various di- 
vergent situations, be done. The princi- 
ples and procedures are to be applied 
which, in any particular or set of cir- 
cumstances, are right and just and fair. 
Natural justice, it has been said, is only 
‘fair play in action’. Nor do we wait for 
directions from Parliament. The common 
law have abundant riches: there may, we 
find what Byles, J., called ‘the justice of 
the common law’ (Coopaz v. Wandsworth 
Board of Works (1863) 14 CBNS 18) at 
p. 194).” 


In Deba Prasanna’s case, it was contend- 
ed that the relationship of the authority 
and of the student was a matter of con- 
tract and the power exercised by the 
authority in rusticating the students 
without holding any inquiry or without 


-ation of rules’, 
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giving redsonable opportunity’: does not.’ 
-amount to be’ arbitrary. This Court nega- 


tived such a contention.. This Court held’ 
that’ the authority should have to decide’ 
before taking: any action prejudicial to’ 
Various’ 


the interest of the students. 
decisions: of the Supreme Court ` were 
cited before this Court in Deba Pra- 
sanna’s case (ILR 1977 Cut 433) and after 
full discussion thirteen principles hava 
been laid down in that case. It appears 
that in the instant case those principles 
have not been followed. 


5. The undisputed facts of ‘this case’ 
disclose that no- reasonable . opportunity 
was given to the petitioners before the 
punitive action was taken against them, 
Reliance has been placed by the Oppo< 
site Parties on Malak Singh v. State of 
Punjab and Haryana, AIR 1981 SC 160. 
The facts and circumstances in that case 
were completely different. The question 
arose whether inclusion of name of a per- 
son under the Punjab Police Rules in the 
surveillance’ register amounted to a pun- 
ishment. It was held that nobody would 
have any access to such registér. 
History sheets and surveillance registers 
had to be and were confidential docu-. 
ments. The nature and character of ‘the 
function involved in the making of an 
entry in the surveillance register was so 
utterly administrative and non-judicial, 
that it was difficult to conceive of the 
application of the rule of audi alteram 
partem. It would be contrary to the pub- 
lic interest to reveal the information in 
the history sheet particularly. the source 
of information. . 


Reliance. is also placed by the Opposite 
Parties on Abhay: Kumar Yadav v. K. Sri- 
nivasan, AIR 1981 Delhi 381. This was..a 
case of arbitration which was to be fol- 
lowed ‘by hearing. A+ student was debar- 
red from entering the premises of the 
institution and from attending the classes 


till the pendency of criminal case against 


him. It was held that it was a suspension 
order in the nature of a preventive action 


and was not a final. order and,.as such, `. 


Prior notice was not ‘necessary. Those 


two decisions ‘are, therefore, ee 


able; we 


Judging the, facts and ‘circumstances of 
this case in the. light. of the. decisions of 


the Supreme Court as:well as of this. 
Court, as discussed, . we held- that the. 


orders and the issuance of certificates for 


[transfer of the ‘petitioners’ ‘are-hit by vio- - 
f natural _— ‘ahd: tee! i 
oae BZ/CZ/A664/82/AGM/MVS ~ se 





‘ltheretdré:; net’ sustainable. ` ae eae 


. -Sanjukta Panda v,- State | -' =t 


‘ manship. The applications of 


-'6.. In the‘vesult;.thée' writ -petition 
‘allowed and- ‘Annexure 3 series are here 
by” quashed. In the: circumstances of the 
case, there will be no order ‘as to costs. 5 


R. Cc. PATNAIK, J.:— I agree. 
. Petition allowed. 
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Dr. Sanjukta Panda and others, Peti- 
tioners v. State of Orissa and others, Re- 
spondents. 


O. J. Cs. Nos. 1876, 1877 and 1898 of 
1981, D/- 16-12-1981. 


(A) Constitution of India, Arts. 226, 14 , 
— Admission to R. H. S. Course — Candi- . 
dates required to complete Housemanship 
before specific date — Prospectus con-`. 
taining provision for admission of even 
those completing Housemanship after 
last date of applications — Candidates 
completing Housemanship after given” 
date but before last date for _applications 
— Rejection of their application is illegal. 


‘A condition for making applications for.. 
admission to the Resident House Staff 
Course -was that the candidate applying 
should have completed Rotating House- 
manship before a specified date, which 
fell before the last date for submitting’ 
the applications. A certain provision in 
the prospectus of the R.H.S. Course also - 
indicated that one who had not completed 
the -necessary Housemanship till the last 
‘date for application could apply but was 
required to give a certificate indicating 
the ‘likely .date of completion of House- 
candidates 
who completed the Rotating Houseman- - 
ship . not before the given date but be- 
fore the last date for application. were 
however rejected: . 


Held that, the rejection of applies 
was illegal. (Para 5) 


If according to the prospectus, appli- 
cations made by those who had not com-. 
pleted the Rotating Housemanship til 
the last date of applications were also 


maintainable, those who had by that ‘date 
qualified. certainly would be entitled to) 


apply and their applications were “pound 
to be entertained: (Para 5). 

`. (B) ‘Constitution of India; * Arts. “226, 14.. 
—.Admission to ‘Resident. - House. Staff l 
Course. = Candidates: mena to emer 
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. Housemanship . before specified date to 
qualify for 
certain candidates not fulilling 
ment accepted by mistake — Such appli- 
eations ultimately rejected — Art. 14 is 
not infringed: ` (Para 3) 


L. Rath, B. B. Rath and A. K. Misra, for 
Petitioners; Govt. Advocate, for Respon- 
dents. 

R. N. MISRA, C.J.:— Each of these 
applications under Art. 225 of the Consti- 
tution is by a Medical Graduate who 
completed the Rotating Housemanship 
after 30-6-81 and whose epplication made 
for admission into the Resident Hcuse 
Staff Course (hereinafter referred to as 
'*R.H.S’): for the 1981-82 session has not 
been entertained. In each of the writ ap- 
plications the prayer is Zor a direcion 
to the authorities to entertain the appl.ca~ 
tion for admission and to permit the 
petitioner to sit at the ertrance examina- 
tion and for other consequential direc- 
tions. 

Each of the petitioners passed the 
M.B.B.S. examination in 1980 but 
pleted the Rotating Housemanship after 
30-6-81. The prospectus for the R.H.S. 
course for, the 1981-82 session indicated 
that— 

“The candidates are raquired to ful- 
fil the requirements by £0-6-31.” 

One of the requirements in para 3 of the 
prospectus was to the folowing effect— 

“3 (ii). The candidate must have satis- 
factorily completed the compulsory Ro- 
tating Intership/Housemanship training 
in a hospital recognised ior this purpose 
for a period of one year by 30-6-81 or 
before, 

Those who have not completed the 
compulsory Internship/Housemanshir. at 
the time of submission of application are 
required to submit certificate indicating 
the likely: date of complezion of the seme. 
Others should attach a zopy of comple- 
tion certificate. 

Gii) esse. jedan ae 


It is not disputed that each of the- peti- 
tioners satisfied the other requiremants 
except that the Rotating Housemanship 
was not completed befcre 30th Jne, 
1981. In terms of para 3 (ii) of the pro- 
spectus, each one should have completed 
the course before © the appointed cate, 


but on account of a prolonged strike of 
Rotating Internees there was delay and 


two of them had completed the - yeat’s 


course by’ end of July, 1981, while the - 


- petitioner in O.J.G. No. Let aan 
it by 24-9-61. 


Sanjukta: Panda v. State. 


admission — Applications of. 
require-. 


com- ` 
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It is contended. on behalf of the peti- 
ioners. that fixing the date as 30-6-81 
was wholly irrelevant inasmuch as the 
prospectus was published beyond - that 
date. Applications for admission wer? re- 
quired to be filed.by 7-8-1981 and the 
date of the entrance’ examination was 
scheduled for 20th Aug., 1981. Reliance 
was placed on the second part of cl. (ii) 
of para 3 of the prospectus extracted 
above where cognizance was taken of the 
position that if one had not completed 
the Rotating Internship by the date of 
submission of the application, one was 
entitled to specify the likely date by 
which the same was to be completed. As 
a further ground it was. contended that 
some candidates who had not completed 
the Rotating Internship by 30-6-1981 had 
also been called to the examination. This 
was cited as an instance of infringement 
of Art. 14 of the Constitution. 


2. A counter-affidavit has been filed 
and there has been denial of the fact that 
Art. 14 of the Constitution has been in- 
fringed. Though it has been admitted that 
in a hurry some candidates who had not 
completed the Internship by 30-6-81 had 
been initially entertained, it has been 
pleaded that their applications have been 
ultimately rejected. It has next been 
contended that the requisite qualifications 
under para 3 of the prospectus had to be 
satisfied and since admittedly each of the 
petitioners did not satisfy the require- 
ment, there was no scope to make griev~- 
ance. 


3. -In the absence of any further mate- 
rial, we must hold that the plea of 
infringement of fundamental right en- 
shrined in Art- 14 of the Constitution 
dogs not survive for support to the peti- 
tioners, ~ 


4. . There is also no force behind the 
contention that 30-6-81 should not have 
been fixed as the date by which Rotating 
Internship should have been completed. 
As it appears, in the normal course those 
who passed the regular M.B.B.S examina- 
tion of 1980 should have completed the, 
compulsory Rotating Internship by 30-6- 
1981. .This feature is admitted by two of 
the petitioners. The petitioners have come. 
forward with an explanation as to why 
they could not complete the Internship 
before 30-6-81. We ‘see no objection to the 
ES fixing 30-6-81 as the appointed 

ate, 


-5 The only question that remains for . 
consideration . is the effect of the second - 


- -part of cl.. (ii) of para. 3 of the prospectus . 
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where it has been provided that in case 
of candidates who have not completed the 
compulsory Rotating Internship/House- 
manship by the time of submission of ap- 
plication, they are required to submit a 
certificate indicating the likely date of 
completion of the same. The last date for 
making of application was 7-8-81 as al- 
ready taken note of. Incorporation of the 
¡second part of cl. (ii) of para-3 does indi- 
ig that one who had not qualified even 
(by 7-8-81 could make the application but 
[was required to give a certificate indicat- 
ling the likely date of completion of the 
\course. If an application made by 7-8-81 
from one who was still continuing as an 
‘internee was maintainable," those, who 
shad by that date qualified, certainly 
lwould have been entitled to appiy and 
itheir applications were bound to be enter- 
jtained. There can be no logic in rejecting 
ithe application of the petitioner in O.J.C. 
No. 1876 of 1981 and also of the petitioner 
lin O.J.C. No. 1898 of 1981 as in the first 
icase the period was complete by 21-7-81 
|while in the second case it was complete 
ion 3-7-81. We see no scope for discarding 
ithe argument advanced on behalf of these 
‘petitioners. The applications of these peti- 
tioners must be held to have been wrong~ 
fly rejected. | 

6 So far as the petitioner in O.J.C. 
No. 1877 of 1981 is concerned, it is ad- 
mitted in para 7 of the’ writ application 
that the Rotating Housemanship was to 
terminate on 24-9-81. Even if the peti- 
tioner could make -the application for ad- 
mission by relying upon the second part 
of cl. (ii) of para 3 of the prospectus, 
since the examination was being held on 
20th Aug., 1981 and by then he was not 
qualified, his application could not he 
treated to be in order. On that ground, 
nos-entertainment of his candidature is 
not open to dispute. OJ.C. No. 1877 of 
1981 is, therefore, liable to be rejected. 


T. Before we proceed further, it is 
appropriate that we take note of a very 
unusual feature which occurs as an an- 
nual event in the admission into both the 
M.B.B.S. course as also the. Post-Graduate 
‘study in the various medical specialities. 
Every year the method of selection is be- 
ing changed and a novel process is being 
introduced. Selection into these courses 
is an annual event and since this is a 
certain event which could be predicted 
from before and there was no necessity 
‘to introduce any urgency into the process, 
the procedure could be fixed in advance. 
In fact, a durable scheme could be adopt- 
ed which would remain in force for seve~ 
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ral years so that an element of certainty 
would prevail and candidates seeking ad- 
mission would know their positions from 
before, There could be no justification to 
keep the scheme changing from year to 
year and detain the announcement of the 
schem operative for the year till a couple 
of weeks before the last date fixed for 
making of the applications and then in 
utter hurry proceed to deal with the mat- 
ter, commit mistakes, introduce chaos and 
allow every one to take uncertain, unpre- 
dictable and doubtful steps. Traditionally, 
dealings of Government have the charac- 


` teristic element of certainty and where 


citizens are involved, nothing is done in 
a way which would prejudice or affect 
them. In the instant case, Government 
have conceded that out of confusion some 
applications, though the candidates were 
not qualified, had been initially entertain- 
ed. If the prospectus was published in 
time, reasonable gap was allowed to make 
applications, sufficient time was left for 
processing of these applications and no 
element of hurry was introduced into 
the operation, these mistakes would not 
have occurred. Confusion is associated 
with hurry and when State action is hur- 
riedly undertaken, confusion cannot be 
kept away. We hope, the State Govern- 
ment would formulate its policy in the 
related matter in a concrete way and in 
future years more of certainties would 
be introduced into its dealings in respect 
of these matters. 


- 8 Now comes the question as to what 
relief should be given to the two peti 
tioners whose applications we have found 
to have been wrongly rejected. Since the 
petitioners satisfied all the requirements 
and their applications have been rejected 
by mistake of the public authorities, . we 
are inclined to agree that they should 
not be prejudiced. The examination is 
over. We do not know in certain terms 
whether there is any vacancy left in the 
specialities in which these two petitioners 
are interested to take admission. In case 
the petitioners choose to take the entrance 
examination and duly notify the appro- 
priate authority, viz., the opposite party 
No. 2-Director, of their intention to take 
the examination. within one week from 
now, the said Director is called upon to 
hold the entrance examination meant for 
selection of candidates for the R.H.S. 
course within two weeks thereafter. In 
case these two candidates are found fit 
for admission and there is no other im- 
pediment in their way including avail- 
ability of seats and the restrictions pre- 


a! 
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scribed by the relevant University to the 
matter of admission, they be admitted in 
accordance with the rules in force. 
9. We make no order for costs. - 
- BEHERA, J.:— I agree with my Lcrd 
the Chief Justice. 
Order accordingly. 
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Mahanta Srikrushna Chandra Das, Ap- 
pellant v. Rajkishore Mohanty and others, 
Respondents. 


Misc. Appeal No. 158 of 1979, DJ- 
10-12-1981.* 
(A) Orissa Hindu Religious Endow- 


ments Act (2'of 1952), S. 35 — Maintzin- 
ability of appeal — Writ petition dis- 
missed at admission stage — Appeal is 
not barred. (Constitution of Inia, 
Art. 226). 

If a writ petition is filed and it has b2en 
dismissed at the stage of admission with- 
out assigning any reason and without a 


speaking order, it cannot >e saig that it- 


operates as a bar to the statutory appzal. 
In the instant case, the statutory appeal 
had already been filed end during the 
pendency of the statutory appeal, the 
writ petition was filed anc the High Ccurt - 
also directed to dispose oz the appeal ex- 
peditiously. This would rather ‘indicate 
that the High Court was not inclined to 
interfere with the order of the Commis- 
sioner of Endowments while exercising its 
extraordinary jurisdiction as a statuiory 
appeal was pending. In other words, 
when the appellant had elready taken re- 
course to the alternative remedy avail- 
able to him, the High Court did not inter- 
fere. It cannot be said that the writ peti- 
tion was disposed of on merits, Therefore, 
the statutory appeal under S. 35 of the 
Act was maintainable. ATR 1968 SC 985; 
AIR 1978 SC 1283; AIR 1979 SC 1328 and 
AIR 1961 SC 1457, Foll. (Para 2) 

(B) Orissa Hindu Relig.ous Endowments 
Act (2 of 1952), S. 35 3) — Civil P. C. 
(1908), S. 96 — Merger af order — Order 
of Commissioner of Endowment recom- 
mending to Govt. from approval io dis- 
qualify appellant for ccntinuing as Ma- 
hant — Writ Petition filed against order 
dismissed at admission stage — Order of 
Commissioner does-not merge in arder 





“From order of B. C. Kanungo, Commis- 
sioner of Endowments Orissa, Bhu- 
baneswar, D/- 3-9-1976. 


AZ/AZ/A144/82/MVI 
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of High Court in petition — Appeal under 
S. 35 (3) is maintainable against order of 
Commissioner. AIR 1963 SC 1124; AIR 
1970 SC 1; AIR 1974 SC 1380 and AIR 
1961 SC 1457, Foll. (Para 3) 

(C) Orissa Hindu Religious Endow- 
ments Act (2 of 1952), Ss. 35 and 19 — 
Disqualification to continue as Mahant — 
Mismanagement and laches must be grave. 


Under S. 35 of the Act a hereditary 
trustee of a Math has to be declared dis- 
qualified if he has committed breach of 
trust in respect of any of the properties 
of the institution or if he persistently or 
wilfully defaults in discharging his duties 
or functions under the Act or any other 
law for the time being in force or in. pay- 
ment of contribution or other dues pay- 
able to endowment fund. In the instant 
case the appellant sold properties when 
he was permitted to lease out the same. 
He did not deposit the consideration 
money in bank, but spent a portion out 
of it in construction of temple; two items 
of property have been transferred by his 
Gumasta; and the excess demand made 
after due payments have not been paid. 
A careful consideration of the aforesaid 
facts would show that in respect of ex- 
penditure met for construction of the 
temple there was no misappropriation. 
“ Nowhere there was any allegation of mis- 
appropriation against the appellant, nor 
there is any material to show that he has 
utterly and consistently mismanaged the 
properties of the institution. Some stray 
cases have been found. In view of these 
circumstances, it must be held that what- 
ever laches have been found on the part 
of the appellant, those cannot be said to 
be very grave and as such disqualification 
for five years does’ not seem to be appro- 


priate. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1328 2 


AIR 1978 SC 1283: 1978 Lab IC 1111 2 
AIR 1974 SC 1380 3 
AIR 1970 SC 1 3 
AIR 1968 SC 985: 1968 Lab TC 1223 2 
AIR 1963 Sc 1124 3 
AIR 1961 SC 1457 2, 3 


S. Misra (1) and S5. K. Nayak, for Ap- 
pellant; P. C. Misra, S. P. Misra and D. 
Das, for Respondents. 


JUDGMENT:— Appellant was the re- 
cognised Mahant’ of Khambakul ‘Math, 
P.S. Balikuda in the District of Cuttack. 
The Commissioner of Endowments has 
recommended under S, 35 of the Orissa 
Hindu Religious Endowments Act to the 
Government for approval to disqualify 
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the appellant from continuing. as- Mahant 


for a period of five years. The appeal is. 


_ directed against that order. The charges 
levelled against the appellant were that 
he sold away 7.08 acres of land 
though permission had heen obtained by 
him to execute permanent. lease-deeds in 
respect of the said lands; he spent money 
for construction of the temple without 
plan and estimate being sanctioned by the 
Commissioner, he alienated some land of 
the institution either by himself or by 
his authorised agent without permission; 
he also alienated some Anabadi land 
without permission in his own name; he 
wilfully and persistently defaulted in 
discharging his duties and also defaulted 
in payment of contributions. He was ask- 
ed to show cause and after causes were 
shown, the learned Commissioner of En- 
dowments has held that the appellant has 
committed breach of trust in respect of 
funds of the institution and there has 
been persistent and wilful default in pay- 
ment of contribution and was thus dis- 
_ qualified to continue as Mahant under 
cls. (c) and (f) of S. 35 of the Orissa 
Hindu Religious and Endowments Act. 


2. A preliminary objection was taken 
by the counsel for the respondents that 
this miscellaneous appeal is not maintain- 
able. He contended that the present ap- 
pellant had filed a writ petition vide 
O.J.C. No. 1546/79 which was dismissed 
on 27-11-79 and in that writ petition he 
had challenged the validity of the charg- 


es levelled against him as well as 
the order of the Commissioner recom- 
mending to Government to disqualify 


him. The following order was passed by 
this Court in the aforesaid writ petition: 


“Heard Mr. Misra (1). Dismissed. Hear- 
ing of M.A. 158/79 be expedited. Prayer 
for leave to appeal. u/Art, 134-A (b) of 
the Constitution is rejected.” 


The question that. arises for considera- 
tion is whether the present appeal filed 
under S. 35 (3) of the Orissa Hindu Religi- 
ous Endowments Act, 1951 is not main- 
tainable in view of the aforesaid order in 
O.J.C. No. 1546/79. Apparently, the order 
is not a speaking one and no 
reason has. been’ assigned. for the 
order. It also does not appear 
that it is an order passed on merits. 
In Daryao v. State of U.P., AIR 1961..SC 
1457, the Supreme Court was considering 
a petition made under Art. 32 of: the .Con- 
.stitution before the Supreme Court after 
‘dismissal of. à petition under Art. 226 by 
the. High Court A- Bench.-of five. Judges +» 


Srikrüshna -Chandra Das. v; Rajkishore Mohanty `. ` 


‘pendency of the 


AJR: 


of the Supreme Court: held.-that if a writ. 
petition filed by a party under. Art. 226- 
is considered .on. the merits as a contested . 


matter and is dismissed the decision thus 
pronounced would continue to bind . the 


parties unless it is otherwise modified or ` 


reversed by appeal or other appropriate 
proceedings, If the petition filed -in the 
High Court under Art. 226 is dismissed 
not on the merits but because of the 
laches of the party applying for the writ 
or because it is held that the party had 
an alternative remedy available to it, then 


the dismissal of the writ petition would 


not constitute a bar to a subsequent peti- 
tion under Article 32. If a writ petition is 
dismissed in limine and an order is pro- 
nounced in that behalf, whether or not 
the dismissal would constitute a bar 
would depend upoń the nature of the 
order, If the order is on the merits it 
would be a bar; if the order shows that 
the dismissal was for the reason that the 
petitioner was guilty of laches or that he 
had an alternative remedy it would not 
be a bar.. If the petition is dismissed in 


- limine, without passing a speaking order 


then such dismissal cannot be treated as 
creating a bar of res judicata. In the ab- 
sence of a speaking order it would not be 
easy to decide what factors weighed in 
the mind of the Court and that makes it 
difficult and unsafe to hold that such a 
summary dismissal is a dismissal on 
merits and as such constitutes a bar of 
res judicata. The same view has been re- 
iterated by the Supreme Court in P. D., 
Sharma v. State Bank of India, AIR 1968 
SC 985; Workmen of Cochin Port Trust 
v. Board of Trustees of the Cochin Port 
Trust, AIR 1978 SC’ 1283 and Hoshnak 
Singh v. Union of India, AIR 1979 SC 
1328. It would thus appear that if a writ 


petition was filed and it has been dis-! 


missed at the stage of admission without 
assigning any reason and without a speak- 
ing order, it cannot be said that it: op- 
erates as a bar to the statutory appeal. 
In the instant case, the statutory appeal 
had already been filed and during the 
statutory appeal, the 
writ petition was filed and this Court also 
directed to depose of the appeal expedid- 
tiously. This would rather indicate that 
this Court was not: inclined to interfere 
with the order of the Commissioner ‘of 
Endowments while exercising its extra- 
ordinary jurisdiction as a statutory’ ap- 


‘peal was pending. In other words, when 


the appellant had already ‘taken recourse 
to the alternative remedy . available- to 


whim, this Court:did: not interfere. Ht .can-|- 
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not be said that :the writ petition was 
lcisposed. of on merits. . 7. 


3. Mr. Misra, the learned counsel fo; 
the respondents, has relied on Collector 
of Customs v. East India Commercial Zo. 
Ltd., Calcutta, AIR 1963 SC 1124; Shan- 
kar Ramchandra Abhyankar v. Krishnaji 
Dattatraya Bapat, AIR 1870 SC 1; and 
Gojer Brothers (P.) Ltd. v. Ratan Lal 
Singh, AIR 1974 SC 138). Relying on 
these decisions, he contends that the 
order of the Commissioner of Endow- 
ments has already merged in the order of 
the High Court in the writ petition and 
there is no order availab.e to, be consi- 
dered in the present appeal. In the afcre- 
said decisions, statutory appeals or sta- 
tutory revisions had been filed and nad 
been disposed of and the decisions were 
on merits. If an appeal or revision, as 
‘provided under law, is filed against a de- 
cision, and the appeal or revision is Jis- 
posed of on merits, undcubtedly the de- 
cision appealed against or sought to be 
revised merges in the judgment or order 
of the higher forum. It has also keen 
held in Daryao’s case (ATR 1961 SC 1457 
referred to above) that i? the order ap- 
Pealed against merges in appeal, then 
that can operate as a res judicata. There 
cannot be any doubt about the well- 
settled proposition that the order of the 
lower forum merges in the decision in 
appeal or revision. But thet principle is 
not applicable in the present case. In my 
Opinion, the principles laid down by the 
Supreme Court in Daryao’s case (supra) 
are squarely applicable to the present 
case. There has been nọ decision on 
merits in O..C. No. 1546 of 1979 and 
thus it cannot operate as a’bar to the pre- 
sent appeal. 


4. Under S. 19 of the Orissa Hindu 
Religious Endowments Act, there cannot 
be any sale, mortgage or exchange or 
lease for a term exceeding five years 
without sanction of the Commissioner of 
Endowments. In the insiant case, the 
appellant admittedly had obtained per- 
mission for executing permanent leases, 
but instead of that he has executed sale 
deeds. Undisputedly, he had not obtained 
any permission to sell the lands. By sell- 
ing the lands, according to the appellant, 
‘more money has come to the funds of the 
institution than what the institution 
would have. got by executing lease-deeds. 
These facts may. be true, .but it was. in- 
cumbent on the part of the appellart to 
obtain the sanction for executing sale 
deeds, The next charge relates to spend- 


i: ing money on- construction: work -without - 
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approval of plan -and estimate. by the 
Commissioner. It is not disputed that 
while sanctioning execution of lease 
deeds as aforesaid, the Commissioner had 
put a rider that the money so obtained 
would be deposited - in the bank. and 
would be spent subsequently. But the 
appellant has not done so, After obtain- 
ing the money he spent a major part 
thereof in construction of temple and 
placing orders for materials for such 
construction, It is contended by the learn- 
ed counsel for the appellant that the ap- 
pellant has not misappropriated any 
money, but has spent in-éonstruction of 
temple. There is no provision for obtain- 
ing prior approval of the plan and esti- 
mate by the Commissioner’ for such con- 
struction, The appellant had shown this 
matter in the budget which has been ap- 
Proved by the Commissioner. He has un- 
doubtedly spent the money in construc- 
tion work and placing orders for mate- 
rials for such construction. These may 
have been approved by the Commissioner 
in the budget, But the fact rernains, the 
appellant did not keep the money in bank 
at the first instance to be spent subse- 
quently with prior sanction of the Com- 
missioner as directed by the Commis- 
sioner while sanctioning transfer of im- 
movable properties. As regards charge 
of alienating nine plots of land, -it has 
been found by the Commissioner that 
seven plots have not been sold and two 
plots have been sold by one Iswar Ch. 
Mohapatra who was a Gumasta in the in- 
stitution during the time of the Guru of 
the appellant as well as during the time 
of the-appellant. It appears that the 
Gumasta has transferred two items of 
property, As regards the charge of aliena- 
tion of Anabadi lands, there is no proof 
at all. Relating to default in payment of 
contribution, it is not disputed and is evi- 
dent from Ext. H series that the appellant 
had been paying the contribution regu- 
larly, but subsequently. there was de- 
mand for excess amount on revision of 
the contributions and that amount has 
not been paid. This was very recent and 
the appellant also does not deny this fact 
and he wants to make the payment. 


5. According to S. 35 of the Act, a 
hereditary trustee of a Math shall.. be 
declared disqualified, arnongst other rea- 
sons if he has committed breach of trust 
in respect of any of the properties of the 
institution or if he persistently or wil- 
fully defaults in discharging his duties 
or. functions under.the Act er. any other 
law forthe time: being in-force orsin pay- 
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ment of contribution or other dues pay- 
able to endowment fund. From the dis- 
cussions made above, it would appear 
that the appellant has sold properties 
when he was permitted to lease out the 
same. He did not deposit the considera- 
tion money m bank, but spent a portion 
out of it in construction of temple; two 
items cof property have been transferred 
by his Gumasta; and the excess demand 
made after due payments have not been 
paid. A careful consideration of the afore- 
said facts would show that in respect of 
expenditure met for construction of the 
temple there was no misappropriation. 
Nowhere there was any allegation of mis- 
appropriation against the appellant, nor 
there is any material to show that he has 
utterly and consistently mismanaged the 
properties of the institution. Somme stray 
“cases have been found. P.W. 1 who has 
been examined in this case does not say 
how he is interested in the Math and also 
does not say that he is a disciple of - the 
Mahant. In view of these circumstances, 
I hold that whatever laches have been 
found on the part of the appellant, those 
cannot be said to be very grave and as 
such disqualification for five years does 
not seem to be appropriate. The appellant 
has already been out of office for more 
than two years. In view of such position, 
interests of justice will be properly serv- 
ed if he is not disqualified for any further 
period. 


6. In the result, the appeal is + atlowed 
in part. The disqualification of the appel- 
lant is limited only up to this date, name- 
ly, the date of the judgment and it is held 
that ne is not disqualified for further 
period, The management of the institution 
should be handed over to the appellant 
immediately, No costs. 

Appeal partly allowed, 
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Kangalu Padhan and another, Appel- 
fants v. Dhaneswar Mishra and others, 
Respondents, 

Second Appeal No. 
24-12-1981.* 

Civil P. C. (5 of 1908), S. 96 and O. 41, 
R. 33 — Suit by Vendee for declaration 
of title over suit land — Suit decreed — 
Appeal against, by 


*From decision of B. N. Gouda, 
Sorepur; D/- 8-3-1977. 
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representatives of. 


A.I R. 


Vendor — Plea of absence of legal neces- 
sity for sale raised for first time in ap- 
peal. — Question being one of fact, can- 
not be raised in appeal. 


The question of legal necessity is a 
pure question of fact. Where specific 
grounds affecting validity of a sale have 
been pleaded at the stage of trial but the 
absence of legal necessity has not been 
pleaded, it is not open for’ the parties to 
raise a stand on the question of legal 
necessity for the first time in appeal. The 
appellate Court cannot allow such a plea © 
to be raised before it for the first time 
without the same having been advanced 
in the pleadings. AIR 1936 Pat 275, AIR 
1950 Mad 560, AIR 1969 Orissa 134. and 
AIR 1977 SC 2262, Rel. on. (Para 8) 
Cases Referred: Chronological Paras — 


AIR 1977 SC 2262 
AIR 1974 SC 708 
AIR 1969 Orissa 134 
AIR 1966 SC 1861 
AIR 1950 Mad 560 
AIR 1936 Pat 275 
AIR 1930 PC 57 (1) 


S. Mohanti and A. S. Naidu, for Appel- — 
lants; P. K. Misra, for Respondents. 


JUDGMENT:— The plaintiffs are the 
appellants. They filed‘Title Suit No. 13 
of 1969 in the Court of the Munsif, Sone- 
pur for declaration of their title over the 
suit lands and for perpetual injunction 
\ against the defendants. The following 
genealogy described in the plaint shows 
the relationship of the defendanis, 
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_ According to the plaintiffs, since a long 
‘time there was partition between the 
late Bipin (husband of defendant No. 3) 
and Kunja (defendant No. 2), the two 
sons of Dhaneswar (defendant No. 1). 
Since then they have been separate in 
mess and property. The suit lands had. 
fallen to the share of Bipin at the parti- 
tion and he was possessing the same as 
his separate property in his own right, 
title and interest. Bipin was the Karta of 
the joint family consisting of himself and 
defendants 3, 4 and 5. They were govern- 
ed by Hindu Mitakshara Law. On 11-9- 
1962 the said Bipin as manager of the 
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family sold the suit lands in favour of the 
plaintiffs for a consideration of Rs. 80 
and executed a registered deed of sele 
and delivered possession of the suit lands 
-to the plaintiffs. Since then the plaintiifs 
have been in possession of the suit lands. 
The defendants have no manner of rignt, 


title and interest in the said lands. On 
6-12-1968 the defendants unlawfully re- 
moved paddy crops from the suit lards 


on account of which the plaintiffs went 
to the police for help. However as the 
‘police did not help the plaintiffs they 
came to the Court and prayed for decla- 
ration of title and perpetual injunction. 


2. Defendants 1 to 4 and 6 filed a joint © 


written statement. According to the de- 
fendants, the suit lands belong to the late 
Madanmohan Chaini who died in the year 
1957. Thereafter the suit lands devolved 
upon Sribatsa Misra and defendant No. 6, 
the two sons of Madanmohan. The plaint 
genealogy is admitted. It is denied that 
the suit lands had fallen to the share of 
Bipin and were his separate property. The 
suit lands are claimed to be the jcint 
property of Sribatsa and defendant No 6. 
It is denied that Bipin was acting as 
manager of the family. It is stated that 
the sale was a benami transaction, no 
consideration had passed under the sale 
deed and the suit lands had not been dali- 
vered to the plaintiffs. At the instance of 
the ex-Sarpanch Bipin was influenced to 
execute a fictitious sale deed in favour 
of the plaintiffs. It is denied that the 
plaintiffs are the owners in possession of 
the suit lands. It is again stated that de- 
fendant No. 6 and Sribatsa are the own- 
ers in possession of the suit lands. The 
Guardian ad litem appointed by the Ccurt 
on behalf of minor defendant No. 5 sepa- 
rately filed a written statement adopting 
the written statement filed by the other 
defendants. 


3. The main findings of the 
Munsif are:— 


(1) that the suit lands had nit fallen 
to the share of Madan Chaini but to the 
share of Dhaneswar (defendant No. 1), 
that in the partition between defendant 
No. 1 and his two sons, the late Bipin and’ 
defendant No. 2, the suit lands had žal- 
len exclusively to the share of the “ate 
Bipin and that defendant No. 6 and his 
brother Sribatsa never succeeded ‘to the 
suit lands on the death of their father; 

(2) that the sale deed Ext. 1 executed 
by the late Bipin in favour of the plain- 
tiffs is not fraudulent or benami, that the 
consideration amount was fully paid by 
the plaintiffs to the vendor and that the 


learned 
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plaintiffs are bona fide purchasers for 
value; and 
(3) that the plaintiffs are in possession 
of the suit lands and they have acquired. 
right, title and interest over the same, — 
The plaintiffs’ suit was accordingly de- 
creed on contest against the defendants 


‘with costs. 


4. The defendants filed Title Appeal 
No. 1/8 of 1973/74 in the Court of the 
Subordinate Judge, Sonepur. In his judg- 
ment the learned lower appellate Court 
agreed with the trial Court that there 
was-partition amongst Madan Chaini and 
his brothers since a long time, that the 
suit lands had fallen to the share of Dha- 
neswar (defendant No. 1) and that in ths 
partition between defendant No. 1 and 
his two sons, the late Bipin and defen- 
dant No. 2, the suit lands had fallen ex- 
clusively to the share of the late Bipin. 
As regards the sale deed Ext. 1, the learn- 
ed lower appellate Court held that it was 
invalid and not binding on defendants 3, 
4 and 5 as the plaintiffs had failed to 
prove the legal necessity for the sale. 
The appeal filed by the defendants was 
accordingly allowed and the judgment 
and decree of the trial Court were set 
aside. 


5. Being aggrieved by the judgment 
and decree of the learned lower appel- 
late Court the plaintiffs have come up in 
appeal to this Court. This appeal was 
admitted for hearing on the substantial 
questions of law noted in Grounds Nos. 
8 and 9 of the memorandum of appeal 
The said gronods are extracted here- 
under:— 

"8. For that in view of the admission 
by the vendor, who is now dead, in Ext. 
1 about the necessity for the sale was 
for payment of his debts and other legal 
necessities of the family which is admis- 
sible under Section 32, sub-sections (3) 
and (7) of the Evidence Act the learned 
lower appellate Court has acted illegally 
in not holding that the onus to prove that 
there was no prior debt of the vendor 
and there was no legal necessities, was 
on defendants 4 and 5 who alone were 
interested in the suit lands in view of the 
concurrent findings of the Courts below. 


9. For that an alienation by a manager 
of a joint family made without legal ne- 
cessity being not void but voidable at the 
option of other coparceners, the learned 
lower appellate Court has acted illegally 
in not holding that the plaintiffs were 
entitled. to the reliefs claimed by them 
until defendants 4 and 5 get the sale deed 


` .dence on the side of the’ defendants.: 
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Ext. .1-set.aside either. in. Whole- or:-in | 


part.” : 
6. ` Both. the ‘Courts below haye- found 
that at the earlier partition the suit lands 
had fallen to the share of defendant No. 
1 and that in the partition between defen- 
dant No. 1 and his two sons Bipin and 


defendant No. 2, the suit lands had fallen -. 


to the cxciusive share of Bipin. . These 


concurrent findings. of fact are accepted. _ 


7. At present the main dispute be- 
tween the parties revolves round the sale 
deed Ex. 1. Admittedly this sale deed was 
executed by Bipin in favour of the plain- 
tiffs. In their written statement, the de- 
fendants alleged that the sale deed was 
fraudulent, fictitious and benami and that 
no consideration had been paid under the 
said sale deed. On the basis of the plead- 
ings of the parties, the learned Munsif 
had framed the following issue:— . 


“Whether the sale deed executed _by. 
Bipin Mishra in favour of plaintiff(s) is 
fraudulent or benami and without con- 
sideration?” | 
After fully discussing the evidence sái 
‘ ed by both sides on this issue, the learn- 
ed Munsif found that the sale deed Ext. 
1 was not fraudulent or benami and that 
full consideration money had been paid 
by the plaintiffs to Bipin. The learned 
lower appellate Court has not disturbed 
nor differed from the aforesaid finding 
of the learned Munsiff. It appears that 
learned counsel for the defendants for 
the first time raised the question of legal 
necessity before the lower ` appellate 
Court. In their pleadings both parties 
had not whispered a word about the 
presence or absence of legal necessity in 
respect ofthe sale. The learned Munsif 
-had not framed any issue as regards 
legal necessity. It is seen that the defen- 
dants had elicited during the cross-exam- 
ination of P.W. 1, a witness to the 
deed Ext. 1, that at the time of execution 
Bipin had.said that with the purchase- 
‘money he would buy a bullock and. pay 
off his debts. Plaintiff No, 1 stated in his 
‘evidence that Bipin had incurred -loans 
from some persons (two of ‘them were 
named by him) and that Bipin had re- 
paid the said loans on the day following 


the ‘sale. This statement has also been: 


élicited’ by the defendants’ during cross- 
‘examination of plaintiff No. 1. On -the 
question of legal necessity there is- no' pas 

ie 
learned . lower. appellate’ Court © without 
referring’ to or discussing’ the’. evidence of 


-P.W.-1 and’ plairitiff’ No. E Aon: rejected - 


“the same? ds worthless, : toed 
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sale 
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- & Law is. settled that- the- question of.. 


legal necessity, is a pure question of fact 
(See AIR 1936 Pat 275, Darbar Saheb v. 
, Bare Lal ‘Kandarp - Nath Sah Deo, . AIR 


‘1950 ‘Mad 560, Pethu Reddiar v. Kanda- a 


‘swami Pillai 
Binod ‘Naik v. Chandrasekhar Padhi). Pre- 
sence or absence of legal necessity having 
not been pleaded by the parties, the 
learned lower appellate Court should not 
have allowed the plea of absence of legal 
necessity to.be raised for the first time 
before it in appeal. In AIR 1977 SC 2262 
(Smt. Chander Kali Bail v. Jagdish Singh 
enki) it was held (at p. 2263):— | 


E res In Siddik Mahomed Shah ` v. Mt. 
Saran, AIR 1930 PC 57 (1) it has been 
pointed, out that where a claim has never 
been made in the defence presented no 
amount of evidence can be looked into 
upon .a plea which was never put for- 
ward. If it could be so even at the | trial 
stage, undoubtedly, such a new question 


‘of fact could not be entertained at any 
< appellate stage. This decision 


has been 
followed by this Court in Bhagat Singh 


and AIR 1969 Orissa 134, * 


v. Jaswant Singh, AIR, 1966 SC 1861. To - 


the same effect is the view: expressed in 
another decision of this Court in Bachan 
Singh v. Dhian Dass, AIR 1974 SC 708. 
Hegde, J. poinied out in paragraph 6 of 
the judgment that a contention involv- 
ing determination of questions of fact 
ought not to have been allowed to be 
raised for the first time in mek second 
appeal’ in the High Ours TN 

In the present case parties have ‘not 
stated a word. about presence or absence 
of legal necessity in their. pleadings. The 
defendants have challenged the sale deed 
on the grounds. that it was fraudulent, 
benami, fictitious and that no considera- 


‘tion had been paid. Having pleaded spe- 


cific grounds ` affecting. validity of the 
sale’ and.not having pleaded absence of 
legal néceéssity, it was not open to the 


. defendants to take a stand on the ques- 


tion of legal necessity for the first time 


in appeal. Counsel’s contention as to ab- . 


sence of legal necessity involving deter- 
mination of questions of fact should not 
have ‘been allowed to be raised for - the 
fitst time at the appellate stage. "Fhe 
learned lower. Appellate Court clearly 
fell into error in allowing the defendants 


to raise this plea for the. first time. at the . 


appellate stage without the same having 


been advanced in the. pleadings. In’ ‘this ` 


x~ 


‘view. of: the matter, it- is- not necessary, to. 
consider the. other. decisions cited, at: the -- 
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Bar on the questions — whether the ap- 
pellate Court was wrong in putting the 
onus on the plaintiffs to prove presence 
of legal necessity when as per the evi- 
dence and recitals in the sale deed, zhe 
sale was by a father to pay off his ante- 
cedent debts and in not taking- into cm- 
sideration the recitals in the sale -d2ed 
as to the existence of antecedent debts 


which were admissible under S. 13 of. 


the Evidence Act. The finding of the 
learned Munsif that the sale deed was 
not fraudulent or benami and that full 
consideration money was paid by the 
plaintiffs to Bipin has not been disturb- 
ed by the learned lower appellate Court 
and is confirmed. 


9. For the reasons stated above, this 
appeal is allowed. The judgment and 
decree of the learned lower appellate 
Court are. set aside, and those of the 
learned Munsif are confirmed. In the 
facts and circumstances of this case, par- 
ties will bear their own costs throughout. 

j Appeal allowed. 
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Sadasiba Ratha and others, Appellants 
v. Bimala Dibya and others, Respon- 
dents. 

Second Appeal No. 280 of 1977, 
22-12-1981.* 

(A) Limitation Act (36 of 1963), A-t. 57 
-e~ Suit for partition — Relief of dedara- 
tion that certain adoption never took 
place, also sought — Main relief scught 
being partition, Art. 57 does not apply. 

A declaration regarding adoption is not 
necessary to decree a suit for partition 
though it may be necessary to decide the 
question. Art. 57 applies only to suits 
where a bare declaration that an adop- 
tion is invalid or never took place is ask- 
ed for; it does not apply to a suit for 
possession of property even though it 
may be necessary to find that a ziven 
adoption is.iïnvalid. (1886) ILR 8 All 
644, (1895) ILR 17 All 167, AIR 1923 All 
25, (1900) ILR 27 Cal 242, AIR 1925 Mad 
497, AIR 1924 PC 137, AIR 1931 PZ 84, 
AIR 1951 Madh Bha 40 and AIR 1958 
Bom. 270, Rel. on. (Paras 4, 5) 

(B) Limitation Act (36 of 1963), Art. 57 
~- Suit seeking relief of declaration re- 


*From order of J. Das, Addl. Dist. J., 
_ _ Puri, D/- 9-5-1977. i 
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garding adoption — Date of knowledge 
of alleged ‘adoption not established — 
Bar of limitation under Art. 57- cannot 
apply. ; 

A suit for partition, also seeking a re- 
lief of declaration that a certain adoption 
never took place was sought to be dis- 
missed as being barred by limitation un- 
der Art. 57. The only material ‘produced 
in support of the contention was the re- 
cord of rights. ‘ 

Held, that the date of final publication 
appearing on the record of rights cannot 
be held to be the date of knowledge of 
the plaintiff of the alleged adoption. The 
requirement of Art. 57 is a factual re- 
quirement and the burden is on the de- 
fendants to either allege and prove the 
date of knowledge or rely on some 
material on record for the applicability 
of Art. 57. In the absence of any evi- 
dence to show on what date the plaintiff 
first came across the record of rights and 
if at all had knowledge of the alleged 
adoption therefrom, Art. 57 has no ap- 


plication. (Paras 6, 7) 
Cases Referred : Chronological Paras 
AIR 1958 Bom 270 5 
AIR 1951 Madh Bha 40 5 
AIR 1931 PC 84 5 
AIR 1925 Mad 497 : ILR 48 Mad 1 4 
AIR 1924 PC 137: 22 All LJ 508 5 
AIR 1923 All 25: ILR 45 All 1: 20 All 

LJ 814 . 4 


(1900) ILR 27 Cal 242 : 4 Cal WN 405 4 
(1895) ILR 17 All 167: 1895 All WN 

36 4. 
(1886) ILR 8 All 644 : 1886 All WN 232 4 

R. K. Kar, Mrs. Mira Das and R. Mo- 
hanty, for Appellants; N. C. Mohanty 
(for No. 2), B. Patnaik (for No. 3) and 
R. K. Mohapatra and A. N. Misra (for 
No. 1), for Respondents. 

JUDGMENT :— Defendants 1, 2 and 3 
‘are the appellants, The courts below have 
concurrently decreed plaintiffs’ suit for 
partition of her 1/3 share declaring that 
the defendant No. 3 is not the adopted 
son of the plaintiff and her late husband 
and the entry -in the record-of-rights 
describing defendant No. 3 as the son of 
Rajkisore is erroneous and the entries 
recording the names of defendants 6 and 
8 as occupancy raiyats are wrong and 
directing correction of the entries in the 
record-of-rights showing defendants 2 to 
6 and 8 as occupancy raiyats, 

2. The late husband of the plaintiff and 
defendants 1 and 2.are brothers. The 
plaintiff alleges that she is entitled to 
1/3 share in the joint family properties, 
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The suit property being estates vested in 
the State Government and were settled 
under Ss, 6 and 7 of the Orissa Estates 
Abolition Act with the plaintiff and de- 
fendants 1 and 2, Her earlier suit for 
partition in O, S. No. 15/28 of 1952-1951-I 
in respect of the properties which had 
not vested was disposed of on compro- 
mise and the present suit for partition is 
in respect of the properties which , had 
vested and have been settled. She fur- 
ther alleges that defendants 4 to 8 got 
their names fraudulently recorded taking 
advantage of her absence and defendant 
No. 3 has never been adopted either by 
her husband or her. The contesting de- 
fendants have controverted the plaint al- 
legations and have urged that the defen- 
dant No. 3 is the adopted son of the 
plaintiff and the defendant No. 5 being 
in possession for more than 30 years has 
acquired occupancy right. 


3. The courts below, having negatived 
the plea of the defendants that defendant 
No. 3 is the adopted son of plaintiff have 
decreed the suit. The said finding is not 
challenged in this appeal. The only ques- 
tion that has been urged is whether in 
the facts and circumstances of the case 
the suit is barred by limitation. The. de- 
fendants contend that the record-of- 
rights Ext. B was finally published on 
9-12-1966 and the suit filed on 23-12-69 
was beyond the period of 3 years pre- 
scribed by Art, 57 of the Limitation Act. 
The relevant provision is as follows :— 


“57, To obtain a declara- Three When , the 
tion that an alleged years. alleged adop- 
adoption is invalid tion becomes 
or never, in fact, known to the 
took place, plaintiff. 


4. The present suit filed by the plain- 
tiff is essentially one for- partition. The 
relief of declaration that defendant No.3 
is not the adopted son, is redundent and 
a surplusage. A declaration regarding 
adoption is not necessary to decree the 
suit for partition though it may ~ be 
necessary to decide the said question. 
The consensus of the High Courts is that 
the Article applies only to suits where 
ja bare declaration that an adoption is in- 
valid or never, in fact, took place is 
asked for; it does not apply to a suit for 

ossessionh of property even . though: it 

ay be necessary to find ‘that a given ad- 
ption is-invalid’ (see Basdeo v. Gopal, 
((1886) ILR 8 All. 644); Natthu Singh v 
Gulab Singh, ((1895) ILR 17 All 167) 
Radha Dulaiya v. Rashiklal, (1923) ILR 
45 All 1): (AIR 1923 All .25); Rama 
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. Suit for partition. 
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Chandra v. Ranjit, ((1900) ILR 27 Cal 242) 
and Maharaja v. S. Sundaram, (1925) 
ILR 48 Mad 1): (AIR 1925 Mad 497). 

5. The Privy Council accepted this 
view in the case of Kalyandappa v. 
Chanbasappa (AIR 1924 PC 137) and 
Padmalav Achariya v. Fakira Debya, 
(AIR 1931 PC 84). 

It is not the form of the relief claim- 
ed which determines the real character - 
of the suit for the purpose of ascertain- 
ing under which Article of the Limitation 
Act the suit falls. The plaint as a whold 
is to be examined to see whether it is 
a declaration properly so-called or whe- 
ther it is an unnecessary claim and- a 
mere surplusage and the suit is really 
(See AIR 1951 Madh 
Bha 40). F 

The burden is'not on the plaintiff to 
disprove the fact or. the validity of the 
alleged adoption, at all events it is not 
necessary to obtain a declaration from 
the Court that the alleged adoption is in- 
valid in law or that it never took place 
in fact. It would be enough for him to 
establish his own case by brushing the 
adoption aside. 

However, if it is a suit in substance 
for a declaration that an adoption is in- 
valid, the mere fact that he ignores the 
adoption and bases his right on some 
other act consequential on the adoption 


“will not enable him to escape the period 


of limitation, for the adoption would be 
in the way of his getting corisequential 
relief (see Vithoba’s case, AIR 1958 Bom’ 
270). 

6. Moreover, the defendants have not 
specifically alleged when the plaintiff had 
knowledge of the alleged adoption. They 
have relied on Ext. B, the record-of- 
rights, and said that the plaintiff. must 
have knowledge from the date-of final 
publication of the record-of-rights. The 
contention does not appear to be sound. 
There. is no evidence to show on what 
date the plaintiff first came across the 
record-of-rights and if at all had know- 
ledge of alleged adoption therefrom. The 
requirement of Art. 57 is -a factual re- 
quirement and the burden was on the 
defendants to either allege and prove 
the date of knowledge or rely on some 
material on record for the applicability 
of Art. 57 (assuming that the said Arti- 
cle applies), There is no pleading and no 
issue has been framed and reliance on 
the only material, the date of publication 
appearing on the record-of-rights, fur- 
nished statutorily, is of little efficacy- 
The date of final publication has rel- 
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evance mainly for the purpose of Orissa 
Survey and Settlement Act. This is not 
decisive of knowledge of a party wizh- 
out convincing materials otherwise. 

7. I am of the opinion that Art. 57 nas 


. mo application and 9-12-1966, the date of 


final publication of record-of-rights, can- 
not be held to be the date of knowledge 
of the plaintiff of the alleged adoption. 
In the result, the appeal has no merit 
and is dismissed. No costs. 

Appeal dismissed. 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 
. Nandipalli Appalaraju, Appellant v. G. 
Pannalal Sowcar and others, Respondents. 

A.H.Os. Nos. 48 and 49 of 1975, D/- 
2-11-1981.* 

(A) Benami — Burden of proof — Eur- 
den to prove benami character of transac- 
tion is heavy on person who pleads be- 
nami — Merely because both parties 
have led evidence question as to on whom 
burden lay does not lose importance. 
First Appeals Nos. 65 and 66 of 1967, D/- 
16-6-1975 (Orissa), Reversed. (Evidence 
Act (1872), Ss. 101-104). (Paras 7, £, 9) 

(B) Benami — There is a distinction 
between ‘Sham’ and ‘Benam? transac- 
tions — Court auction of property — Con- 
sideration money deposited in Court and 
appropriated for meeting public demand 
— Transaction cannot be sham. First 
Appeals Nos. 65 and 66 of 1967, D/- 13-6- 
1975 (Orissa), Reversed. (Para 7) 

(C) Benami — Question whether trans- 
action is benami or not — Source of con- 
sideration is almost the deciding feature. 
First Appeals Nos. 65 and 66 of 1967, D/- 
16-6-1975 (Orissa), Reversed. 

In order to determine -whether a trans- 
action is benami or not, the source of 
consideration is almost the deciding fea- 
ture. (1972) 38 Cut LT 1323; AIR 1974 SC 
171 and ATR 1980 SC 727, Rel. on. 

(Para 9) 

In the instant case, during the execu- 
tion of a decree in a title suit the disput- 
ed properties were attached. One of the 
defendants in the title suit claimed that 
properties had been purchased by him in 
an auction sale by Court for realisation 
of arrears of sales tax dues  ageinst 





*Against judgment of B. K. Ray, J. in 
First Appeals Nos. 65 and 66 of 1967, 
D/- 16-6-1975. 
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judgment-debtors. The claim was allowed 
by the executing Court. The decree- 
holder then instituted a suit impleading 
the claimant auction-purchaser along with 
judgment-debtors for declaration that the 
property was liable to be proceeded 
against for Satisfaction of decree . and 
alleged that the auction sale was a be- 
nami transaction. There was no document 
to support the plea that the judgment- 
debtors advanced the consideration 
money. The judgment-debtors were in 
heavy debts and there were several cre- 
~ditors. The property was put to Sale in 
the certificate proceeding only when ths 
judgment-debtors were not in a position 
to pay the instalments. There was no evi- 
dence worthy of acceptance that the 
judgment-debtors were in a position to 


advance the auction price. None of the ` 


judgment-debtors came forward to say 
that they were the real owners of the 
properties and not the claimant-auction- 
purchaser. Held that the consideration 
money did not come from the judgment- 
debtors and hence, the auction sale could 
not be said to be a benami transaction, 
First Appeals Nos. 65 and 66 of 1967, D/- 


16-6-1975 (Orissa), Reversed. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1980 SC 727: (1980) 3 SCC 72 7 
AIR 1974 SC 171: (1974) 1 SCC 3 7 
(1972) 38 Cut LT 1323: (1972) 2 Cut WR 

1842 7 
AIR 1957 SC 49 7 


Y. S. N. Murty, for Appellants; B. R. 
Rao, B. L. N. Swamy and N. V. Ramdas, 
for Respondents. 

R. N. MISRA, C. J.:— The appellant in 
both these appeals seeks to challenge the 
affirming common judgment of a learned 
single Judge of this Court in First Ap- 
peals Nos. 65 and 66 of 1977. The said 
First Appeals were directed against a 
common judgment in Title Suits Nos. 71 
and 72 of 1964. First Appeal No. 65 of 
1967 arose out of Title Suit No. 72 of 1964 
while First Appeal No. 66 of 1967 was 
out of Title Suit No. 71 of 1964. 

2. The short facts are the following: 

One Pannalal Sowcar carried on busi- 
ness in the name and style of “Baughmal 
Pannalal Sowcar”’. He obtained a money 
decree against defendants 2 to 13 of Title 
Suit No. 71 of 1964 and levied execution 
of the said decree in E. P. No. 4 of 1958 
in the court of the Subordinate Judge, 
Jeypore. In execution, he brought the 
disputed properties of Title Suit No. 71 
of 1964 under attachment by contending 
that these properties belonged to the 
judgment-debtors, One Lakshmanrao, 
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plaintiff in Title Suit No. 72 of 1964, also 
obtained a money decree against defen- 
dants 1 to 8 of that suit and raised ex- 
ecution in E. P. No. 1 of .1968 against the 
judgment-debtors. The decree-holder 
brought the disputed properties of Title 
Suit No. 72 of 1964 under attachment. 
While these execution cases were pending 
and attachment of properties had been 
effected, Appalaraju, defendant No. 1 in 
Title Suit No. 71 of 1964 and defendant 
No. 9 in Title Suit No. 72 of 1964, pre- 
ferred two claim petitions in the corres- 
- ponding execution cases on the footing 
that the properties had been purchased 
by him in a sale held under the Madras 
Revenue Recovery ‘Act for realisation of 
arrears of sales tax dues outstanding 
against the judgment-debtors who were 
defendants 2 to 13 in Title Suit No. 71 of 
1964, some of whom were also defendants 
1 to 8 in Title Suit No. 72 of 1964. The 
auction-purchaser maintained that the 
sale in his favour had been duly con- 
firmed; the sale certificate had been issu- 
ed and possession had been made over 
through court and he was in possession 
and enjoyment of the properties as ab- 
solute owner thereof; and, therefore, at- 
tachment of such properties which did 
not belong to the defendant-judgment- 
debtors for satisfying the decrees was not 
valid. The executing court allowed both 
the claims. Therefore, the two separate 
plaintiffs instituteq these two Title Suits 
by impleading the claimant along with 
‘the other defendants for a declaration 
that the properties were liable to.be pro- 
ceeded against for satisfaction of the res- 
pective decrees. ' 


3. The short facts’ relevant for appre- 
ciating the contentions advanced are 
these:— 


The plaintiffs claimed that Appalaraju 
was the brother-in-law of Satyanarayana, 
the 3rd defendant.in Title Suit No. 71 of 
1964, who was also the 2nd defendant in 

-the connected suit. The auction-purchaser 
was not a resident of Koraput district. 
The property belonged to the family of 
the judgment-debtors and when for satis- 
fying the demand of arrears of sales tax 
the certificate sale was held, Appalaraju 
was set up by the certificate-debtors to 
bid in the auction sale. The auction money 
was paid not by Appalaraju but was ad- 
vanced by the certificate-debtors. This 
device was adopted to defeat the credi- 
tors of the certificate-debtors. The true 
owners of the property thus were the 
certificate-debtors who later became the 
fudgment-debtors in the two suits. The 


N. Appalaraju v. G. P. Sowcar 


A.L R. 


right, title and interest in the properties 
thus continued to be with the family of 
the judgment-debtors and were liable to 
be attached. The claims should not have 
been allowed and the properties should 
have been found liable . for attachment 
and to be proceeded against for satisface- 
tion of the decrees, 

Appalaraju, the auction-purchaser, took 
the stand that the family of the certifi- 
cate-debtors was heavily indebted and 
all their properties which formed the 
subject-matter of the two suits were 

der attachment in the earlier cases 
including the certificate case under the 
Madras Revenue Recovery Act. There 
were several bidders when in the certi- 
ficate case the property was put to sale, 
and he was the highest bidder in the sale 
held on 15-5-58/ The sale was duly con- 
firmed on 6-8-60 and possession was deli- 
vered on 12-8-61. The sale became final 
and absolute title was acquired in the 
purchased property by the auction-pur- 
chaser. i 

4. The judgment-debtors remained ex 
parte in both the suits. 

5 The trial Court, on the basis of the 
evidence led before it, came tp hold that 
the sale in favour of Appalaraju in the 
certificate proceedings was sham and the 
consideration money paid therein came 
from the judgment-debtors’ family; the 
sale certificate in favour of the auction- 
purchaser did not confer any title on him 
and the delivery of possession in favour 
of the ‘auction-purchaser was a mere 
paper transaction; the members of the 


family of the judgment-debtors continu- . 


ed to be in possession of the property and 
Appalaraju was a mere name-lender or 
Benamdar. The trial Court further found 
that the suits were maintainable and 
were not barred by limitation.. On the 
findings that the judgment-debtors had 
subsisting interest, the properties were 
liable to attachment and sale for satisfac- 
tion of the decrees against the judgment- 
debtors. : 
6. In First Appeals, the auction-pur- 
chaser’s counsel contended that heavy 
burden lay on the decree-holder of both 
the suits to establish that the auction sale 
was a Benami one and did not confer 
title on the auction-purchaser; there was 
no evidence worthy of credence to dis- 
charge that heavy burden and to enable 
the court to hold that the transactions 
were either Benami or sham and that title 
had not vested in the auction-purchaser. 
The learned single Judge analysed the 
evidence led on both sides and came to 
hold:— - 


~~ 


{Á 


*. 
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“11, On the evidence as led by the par- 
ties, the following facts are found to 
have been established; the suit lands to- 
gether with the mill belonging to the 
judgment-debtors were under attachment 
in a certificate case initiated for recovery 


of arrears of sales tax’ dues. The 
judgment-debtors were taking time 
to pay up the certificate dues, 
were paying by instalments and 
were getting the sale of the 


attached properties adjourned from time 
to time. After payment of some instal- 
ments, they defaulted and at their in- 
stance the suit lands were put up for 
sale. K. Rama Rao, their clerk, was all 
along taking steps for the judgment-ceb- 
tors in the certificate case. The sale of 
the suit properties was once fixed to 25-3- 
1958 and the order sheet of the case re- 
veals that due to non-availability of the 
officer concerned, the sale was adjourned 
to 12-5-58. N. Appalaraju is the brother- 
in-law of S. Satyanarayana, one of the 
judgment-debtors (defendant No. 3 in 
Title Suit No. 71 of 1964), and N. Appala- 
raju’s daughter has been 
her childhood with S. Satyanarayana who 
has no issue. N. Appalaraju belongs to 
Vizianagaram and has no residence or 
property either at Jeypore or within the 
district of Koraput at.the time of auction- 
purchase. N.. Appalaraju authorised K. 
Rama Rao, clerk of the judgment-deb- 
tors, who was taking all steps in the certi- 
ficate case for the judgment-debtors in 
writing to offer bid for him (N. Aprala- 
raju). Although N. Appalaraju says that 
he was present at the auction sale and 
was instructing K. Rama Rao, he cannot 
be believed, because if he was really pre- 
sent, he himself should have signed the 
bid sheet and not K. Rama Rao. The 
written authority appears to have been 
in possession of the judgment-debtors on 
25-3-58 to which date the sale had been 
fixed originally, because the written auth- 
ority shows that it originally bore the 
date 25-3-58 which was changed to 12-5- 
1958, a date three days prior to the date 
when the auction sale actually took p_ace. 
The assertion of N. Appalaraju tha; he 
was actually present at the place of auc- 
tion is ought to be established thrcugh 
D.W. 1 who is alleged to be another bid- 
der taking part in the auction. A reading 
of his evidence does not inspire confid- 
ence. That apart, D.W. 7, one of the judg- 
ment-debtors, who supports the case of 
N. Appalaraju admits that he jomed 
Bijoy Traders as-the Manager in 1958 and 
that D.W. 1, the bidder referred to above, 
was a partner of Bijoy Traders. Thus, the 
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evidence of D.W. 1 cannot be said to be 
independent in nature. No other bidder 
has been examined. Absence of any reli- 
able evidence to prove that N. Appala- 
raju was present at the time of auction 
coupled with the fact that the date of 
written authority has been changed from 
25-3-58 to 12-5-58 and that N. Appalaraju 
has not signed the bid sheet conclusively 
establish that N. Appalaraju was not actu- 
ally present; that to oblige the judgment- 
debtors he had given a written authority to 
their clerk K. Rama Rao on 25-3-58 which 
date was subsequently changed to 12-5-58 
and that K. Rama Rao was alone _ par- 
ticipating in the auction. The documents 
further reveal that K. Rama Rao depo- 
sited Rs. 250 on the date of sale and the 
balance subsequently. He also took deli- 
very of possession in the absence of 
N. Appalaraju. The records further show 
that one of the judgment-debtors figured 
as a witness to the writ of delivery of 
possession. The story given by N. Appala- 
raju that he was ready with the full sale 
price on the date of sale; that after de- 
positing Rs. 250 on that day he left for 
his own place with the balance money 
and that two days thereafter he again 
sent money through his son is very diffi- 
cult to believe. On the question of pos- 
session, the evidence led by N. Appala- 
raju is very unsatisfactory. None of the 
tenants examined by him who says that 
he is in possession as a tenant under N. 
Appalaraju, has produced either the lease 
deed or any rent receipts showing pay- 
ment of rent. Even N. Appalaraju does 
not name all the lessees who have been 
examined on his side. The evidence of 
D.W. 4 that every year after harvest he 
writes to N. Appalaraju to come and take 
delivery of paddy has been contradicted 
by N. Appalaraju himself. K. Rama Rao 
who is admittedly the clerk of the judg- 
ment-debtors is a very material witness. 
Evidence has been led on the side of the 
plaintiffs that dusti summons was taken 
to this witness who refused to accept the 
same saying that he had been instructed 
by the judgment-debtors not to appear in 
court. This evidence is not challenged. 
When K. Rama Rao is admittedly the 
clerk of the judgment-debtors and figured 
as an agent of N. Appalaraju,- it is for 
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`- N. Appalaraju to examine him to prove 


his case. An adverse inference must 
therefore be drawn against N. Appalaraju 
for non-examination of this witness. In 
these circumstances, there can be no 
escape from the conclusion that the pur- 
chase of.the suit properties in the name 
of N. Appalaraju is a sham transaction - 
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and is a device by the judgment-debtors 
to save their properties from the hands 
of their other creditors. On the aforesaid 
analysis of the evidence, therefore, I con- 
firm the finding of the trial court on this 
point.” 

7. We agree with Mr. Murty, the 
learned counsel for the appellants, . that 
both the trial Judge as-also the learned 
single Judge lost sight of the distinction 
between a sham transaction and a Benami 
transaction. The distinction was very co- 
gently drawn in the celebrated decision. 
of the Supreme Court in the case of Sree 
Meenakshi Mills Ltd. v. Commr. .of In- 
come-tax, Madras, AIR 1957 SC 49- (at 
p. 66), Venkatarama Ayyar, E speaking 


Ee In this connection, ‘tt is neces- 
sary to note that the word ‘Benami’ is 
used to denote two classes of ‘transactions 
which differ from each’ -other in their 
legal character and incidents. In one 
sense, it signifies a transaction which is 
real, as for example, when A sells pro- 
perties to B but the sale deed mentions X 
as the purchaser. Here the sale itself is 
. genuine, but the real purchaser is B, X 
‘being his benamidar. This is the class of 
transactions which is usually termed as 

benami. But the word ‘benami’ is also 
occasionally used, perhaps not quite ac- 
curately, to refer to a sham transaction, 
as for example, when A purports to sell 
his property to B without intending that 
his title should cease or. pass to B. The 
furidamental difference between these two 
classes of. transactions is that whereas in 
the former there is -añ operative transfer 
resulting in the vesting of title in the 
transferee, in the latter there is none 
such, the transferor continuing to retain 
the title notwithstanding the execution 
of the transfer deed. It is only in.the 
former class of cases that it would be 
necessary, when a dispute. arises as to 
whether the person named in the deed is 
the real transferee or B, to enquire into 
the question as to who paid the consi- 
sideration for the transfer; X or B. But 
in the latter class of cases, when ‘the 
question is whether the transfer is genu- 
ine or sham, the point for decision would 
be, not who paid the consideration but 
whether any consideration: was paid. 


XK xX x x - 








In the present case, it was not the ` 


contention of any party that the purchase 
was sham. In fact, no such contention 


could be advanced Inasmuch as the money 


had really been collected in the certifi- 
cate proceeding and the public demand 
had been satisfied, That being so, the real 
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point of contest was whether the pur- 
chases were Benami, i.e. Appalaraju wasl 
not the real owner ‘but the judgment- 
debtors, who were also the certificate- 
debtors, had purchased the property and 
had obtained title to the same in the auc- 
tion purchase only in the name of Appa- 
laraju. - 

Undoubtedly, the -burden to ‘establish. 
‘Benami’ character of the transaction is| 
heavy on the person who pleads ‘Benami?! 
as law presumes the apparent to be the! 
real state of affairs. Mr. Murty placeg re-! 
liance on a single Judge decision of this! 
Court in the case of Madan Mohan Das! 
Babaji v. Brundaban Pal, (1972) 38 Cut 
LT 1323, where one of us dealing with 
the tests -of ‘Benami’ indicated in _ paras 
graph 10 of the judgment thus:— 

“10. In dealing with a case of benami, 
the Court takes into consideration the 
following facts and circumstances:— 

(1) the source from which the purchase 
money was delivered; 

(2) Possession of the property— _ 

(a) the party in possession of and nof 
the nature and character of his posses- 
sion; ` i 
(b) whether possession was taken after 
the purchase; 

(3) the position ‘of the parties and their 
relationship; = 

(4) the circumstances of the parties; 

(5) the motive for resorting to the bex 
nami, transaction; 

(6) custody and production’ of the title 
deeds; and 

(7) previous’ and subsequent conduct of 

the parties. 
While ordinarily these are the ` features 
which enter into. the. arena of ‘considera- 
tion in‘deciding whether a transaction is 
benami or not, right conclusion can only 
be reached by adopting a cumulative ap- 
preciation of. the entire evidence. A cam- 
bination of some or all of them and a 
proper weighing and appreciation of their 
value may in a given case go a great way 
towards eens as to where the reak 
title lies,” 


We may also refer to two recent deci- | 


` sions of the Supreme Court on this quese 


tion. In the case of Jaydayal Poddar v., 
Bibi Hazra, (1974) 1 SCC 3: (AIR 1974 SC 
171), a Division Court, pointed. out:— 

“6. It is well settled that the burden of 
proving that a particular sale is benami 

and the’ apparent purchaser is not the 
real owner, always rests on the. person 
asserting it to be so. This burden has to ba 
strictly discharged by adducing legal evi-+ 
dence of a definite character which would 


` Singh, (1980) 3 SCC 72: 


` 


1982 


either directly prove the fact of benami 
or establish circumstances unerringly 
and reasonably raising an inference of 


that fact. The essence of a benami is the’ 


intention of the party or parties concern- 
ed; and not unoften, such intention is 
shrouded in a thick veil which cannot be 
easily pierced through. But such difficul- 
ties do not relieve the person asserting 
the transaction to be benami of any part 
of the serious onus that rests on him; nor 
justify the acceptance of mere conjectures 
or surmises, as a substitute for proof. 
The reason is that a deed is a solemn 
document prepared and executed after 
considerable deliberation, and the person 
expressly shown as the purchaser or 
transferee in the deed starts with the 
‘initial presumption in his favour that the 
apparent state of ‘affairs is the real state 
of affairs. Though the question, whecher 
a particular sale is benami or not, is large- 
ly one of fact, and for determining this 
question, no absolute’ formulae or acid 
test, uniformly applicable in all siiua- 
tions, can be laid down; yet in weighing 
the probabilities and for gathering the 
relevant indicia, the Courts are usually 
guided by these circumstances (1) the 
source from which the purchase -money 
came; (2) the nature and possession of 
the property, after the purchase; (3) mo- 
tive, if any, for giving the transaction a 
benami colour; (4) the position of the 
parties and the relationship, if any, be- 
tween the claimant and the alleged be- 
namidar; (5) the custody of the title d2eds 
after the sale and (6) the conduct of the 
parties concerned in dealing with the 
property after the sale, 


7. The above indicia are not a exhaus- 
tive and their efficacy varies according 
to, the facts of each case. Nevertheless 
No. 1, viz.,-the source whence the pur- 
chase money came, is by far the most 
important test for determining . whether 
the sale standing in the name of one per- 
son, is in reality for. the benefit of an- 
other.” 

In the case of Bhim Sing ho vV. Kan 
(AIR 198C SC 
727), the same question again came up 
for consideration before a Division Court. 
In paragraph 18 of the judgment it - was 
stated:— 

“18. The principle governing ‘the deters 
mination of the question whether a trans- 
fer is a benami transaction or not may be 


summed up thus; (1) the burden of show 
- ing that a transfer is a benami transaction 


lies on the person who asserts that it is 
such a transaction; (2) if it is provéd that 
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the purchase money came from a person 
other than the person in whose favour 
the property is transferred, the purchase 
is prima facie assumed to be for the be- 
nefit of the person who supplied the pur- 
chase money,- unless there is evidence to 
the contrary; (3) the true character of 
the transaction is governed by the inten- 
tion of the person who has contributed 
the purchase money and (4) the question 
as to what his intention was has to be 
decided. on the basis of the surrounding 
circumstances, the relationship of the par- 
ties, the motives governing their action 
in bringing about the transaction and 
their subsequent conduct, etc.” 


8. The tests are thus very clear and 
there is no scope for the proposition that 
as both the parties have led evidence the 
question as to on whom burden lay loses 
importance. 


9. Appalaraju admittedly obtained 
the sale certificate and possession was 
taken in, the proceeding through the Re- 
venue Court, It is not disputed that Appa- 
laraju was the brother-in-law of Satya- 
narayana, one of the judgment-debtors. 
I; is also not disputed that -Appalaraju 
was a man of a different area and did not 
have property in the vicinity of the dis- 
puted property. These are, however, not 
very material considerations: I; is quite 
possible that when the family was losing 
the property, they wanted these items 
which were being put to auction sale in 
the certificate proceeding to be purchas- 
ed by a near relation. It is also possible 
that Appalaraju in his own: way and in- 
dependent of the judgment-debtors want- 
ed to buy the property with a view to 
having an asset at his brother-in-law’s 
place. As has been appropriately indicat- 
ed by the Supreme Court in the reported: 
decisions, the source of the consideration, 
is almost the deciding -feature. In the in- 
stant case, there is no document to sup-| 
port the plea that the judgment-debitors 
advanced the consideration money: Ad- 
mittedly, the-judgment-debtors were in 
heavy debts and there were several cre- 
ditors. The property was put to sale in 
the certificate proceeding only when the 
judgment-debtors were not in a position 
to pay the instalments. There is no evi- 
dence- worthy. of acceptance „that the 
judgment-debtors were in a position to, 
advance the auction price. The only evi-' 
dence on which strong reliance has been, 
placed is the oral statement of one of the 
Judgment-debtors. Admittedly,  Appala-' 
raju was a rélation of the family being 
the brother-in-law of Satyanarayana. If 
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he property had been attempted to be 

aved from the clutches of the creditors 
by the Benami process, it is not known 

s to why one of the judgment-debtors 
would come forward to say that not 
Appalaraju but the judgment-debtors 
were the real owners of the properties 
so that the properties could be followed 
by the decree-holder for satisfying his 
decree at. the peril of the judgment- 
debtors’ interest. There is an admission 
of one of the judgment-debtors in his 
cross~examination that his relationship 
with Satyanarayana had become strained. 
Therefore, he seems to have come to 

_ court to support the decree-holder. This 
aspect has been completely lost sight of 
both by the learned Subordinate Judge 
as also the learned single Judge. The 
trial court as also the learned single 
Judge here should have found that in 
case the transaction was intended to be 

_Ja Benami one, in view of the fact that 
Appalaraju was virtually an outsider 
though related as brother-in-law to one 
of the members, some documents should 
have been taken at least in evidence of 
the fact that the consideration money 
had come from the family of the judg- 
iment-debtors. No such document is in 
existence, Ordinarily, when such a sub- 
stantial amount was being advanced for 
purchasing the property in the certificate 
case, the judgment-debtors would cer- 
_|tainly have made an ‘attempt to secure 
their interest in obtaining an admission 
from Appalaraju that not he but the 
‘}judgment-debtors were the real owners 
of the property. 

Mr. Rao for the respondents could not 
point out any other evidence in support 
of the plea of source of the money ex- 
ecpt the evidence of another witness 
(PW 5) who only said that he had heard 
‘from one of the judgment-debtors, who 
has not been examined, that the consid- 
eration had been paid by the judgment- 
debtors’ family. It is not known why the 
defendant No. 5 who is said to have been 
the source of the information has not 
been examined. 

3 or 4 aspects on which the learned 
- single Judge came to hold that it was a 
Benami transaction may now be consid- 
ered, Appalaraju admittedly was a man 
from a distance. Even if he had taken as- 
‘sistance of the clerk of the judgment- 
debtors, that itself was not a deciding 
factor. It was reasonable for Appalaraju 
to look for some local man’s assistance. 
Ramarao, who was in the employment 
of the judgment-debtors, might have 

„been introduced to him by . Satya- 
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narayana, and taking of his assistance, 
therefore, could not be a feature to -lead 
to any conclusion. The fact that an auth- 
ority had been given by Appalaraju does 
not necessarily establish that he was- not 
present. Very often, people do not want 
te appear before the court at the time of 
auction sale and bid and they . appoint 
agents for the purpose. Ramarao seems 
to have been used to the court work as 
he was taking steps on behalf of ‘the 
judgment-debtors in the several litiga- 
tions. In these circumstarices, picking up 
Ramarao could not be a feature on which 
any conclusive reliance should have been 
placed. Adverse inference should not 
have been drawn in our view for non- 
examination of Ramarao. Ramarao ad- 
mittedly continued to be the clerk of the 
judgment-debtors and there is some evi- 
dence to show that the judgment- 
debtors did not want Ramarao to appear 
as a witness to support Appalaraju 
There is. no material to discard the ex- 
planation of Appalaraju for non-exami- 
nation of Ramiarao. 


In our view, the learned single Judge 
went wrong in proceeding on the footing 
that since both parties had led evi- 


dence the question of burden of 
proving Benami character lost 
importance, This obviously was an ap-' 


proach contrary to the decisions indicat- 
ed above, and if the burden lay on the 
decree-holder to establish the. Benami 
character, the manner in which criticism 
has been advanced by the learned single 
Judge for Appalaraju not examining wit- 
nesses and his leading evidence to dis- 
prove the claim of the plaintiffs cannot 
be sustained in law. The affirming find- 
ing of the learned single Judge that the 
consideration money came from the 
judgment-debtors must, therefore, be set 
aside. 


The subsequent conduct is that Appala- 
raju has got the land recorded in his 
name in the Record-of-Rights (Ext. B} 
There are certain registered lease deeds 
showing that portions of the disputed 
property have been tenanted out. Subse- 
quent conduct is a material feature. The 
record has its own presumptive value. 
Registered lease deeds are evidence of 
exercise of title as also evidence of 
possession. There is oral evidence also to 
show possession. In these circumstances, 
it is difficult to agree with the affirming 
finding of the learned single Judge that 
the transaction was Benami. Once we 
come to the conclusion that the plaintiffs 
have failed to establish the Benamj. char- 
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acter of the property, it must follow that 
absolute title had vested in the auczion- 
purchaser and that property was not 
available to be proceeded against for 
satisfying the decree obtained by the 
plaintiffs, - 

10. Mr. Murty had raised two other 
contentions, namely (i) the suit under 
O. 21, R. 63, C. P. C. was not maintain- 
able without obtaining relief of setting 
aside of the auction sale ańd (ii) the suit 
not haying been framed under S. 53 of 
the Transfer of Property Act for the 
benefit of all the crediters was not main- 
tainable. i 

Once we have come to the conclusion 
that the sale is not Berami and the auc- 
tion purchaser had title to the property, 
these aspects are wholly unnecessary for 
examination. We, therefore, do not pro- 
pose to go into these aspects. 

11. Both the appeals are allowec¢ and 
the judgment and decree of the trial 
court which have been affirmed in ap- 
peal by the learned simgle Judge in the 
two cases are set aside. The suits are dis- 
misseq and the order of the executing 
court under O. 21, R. 58, C. P. C. hold- 
' ing that the properties are not liable to 

attachment for satisfaction of the cecree 

against the judgment-d2btors must stand 
restored. Ordinarily, costs should have 
followed the result, but as we finc, the 
- decree-holder in each suit has been an- 
- xious to satisfy his own decree anc cer- 
tain circumstances existed which prompt- 
. ed him to dispute the order of the exe- 
cuting court. Keeping hose in view, we 
direct parties to bear their costs through- 
out. z 
BEHERA, J.:— I agree with my Lord 
the Chief Justice. : 
Appeals allowed. 
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Bhuban Mahanandia and another, Peti- 
tioners v. Parameswar Sa, Opposite Party. 
_ Civil Revyn. No. 276 of 1979, D/- 8-12- 
1981.* 

Contract Act (9 of 1£72), S. 65 — Right 
to restitution could not be wiped out re- 
' trospectively unless the statute. expressly 
provided: for it — Amendment .of S. 23 
(4), Orissa: Land Reforms Act did not af- 
fect the pending suit for refund of sale 
_. Brice. ((i) Orissa Land Reforms. Act (16 


- *From Order: of S.'’S Panda, Sub. `J., 
.. Sundergarh, D/- 28-3-1979. `` 
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of 1960), S. 23 (4) (as amended in 1976) 
— (ii) Interpretation of Statutes). - 

The right of a person for restitution 
under the general law, ie. under.S. 65, 
Contract Act could not be taken away 
retrospectively unless it be by an express 
provision of law. In this case the trans- 
fer of land was declared void as- being 
opposed to S. 22 of the Orissa Land Re- 
forms Act and the vendors forcibly re- 
sumed ‘possession of the land with the 
crop thereon. The purchaser then sued 
for the return of sale consideration and 
for costs. While the suit was pending but 
before it was decreed the Act was 
amended and the new provision under S. 23 
(4) of the Orissa Act barred the purchaser 
from recovering the money paid for the 
sale in the event of the sale being de- 


clared invalid............06 or any person 
in possession of the land being 
evicted therefrom.. The amendment 
was not retrospective in opera- 


tion. It was held that the amendment 
did not affect the pending suit and the 
decree which was passed. It was also ob- 
served that in this case the decree was 
allowed to become final by some of the 
defendants not appealing therefrom and 
the appellants not impleading such non- 
appealing defendants in the appeal so 
that there was a possibility of conflicting 
decisions coming into existence. AIR 1969 
SC '778, AIR 1965 SC 171 and AIR 1981 


Orissa 196, Foll. (Paras 3, 4) 
Cases Referred : Chronological Paras 
AIR 1981 Orissa 196 , 4 
AIR 1969 SC 778 4 
AIR 1968 SC 1489 4 
AIR 1965 SC 171 4 


H. Patel, for Petitioners; H. B. Swain 
and S. S. Swain, for Opposite Party. 

ORDER :— Two of the judgment- 
debtors are petitioners in this application 
under S. 115 of the Civil P. C. which is 
directed against rejection of an objection 
under S. 47 of the Code in an execution 
case instituted to execute the decree ob- 
tained in Money Suit No. 68 of 1974 from 
the Subordinate Judge of Sundergarh. 
. 2. The said suit was filed by the op- 
posite party to recover the consideration 
money, registration expenses and costs 
of improvement to the lands totalling Ru- 
pees 5,600/-. On 18-10-1968, the four de- 
fendants.of the suit had sold 1.30 acres 
of land for a consideration-of Rs. 5,000/- 
by a registered sale deed. In Miscella- 
neous Case No.:81 of 1972 before the 
Sub-Divisional Officer, Sundergarh, under 
the Orissa Land Reforms Act, the trans- 
fer was declared as void as it was in 


contravention’ of S; 22 of that Act and 
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restoration of possession was ordered by 
the Sub-Divisional Officer. On 11-11-1973, 
-the defendants forcibly took away pos- 
session of the property along with the 
standing crop. That led to the suit. 

The defendants entered contest and 
claimed that the ‘suit was not maintain- 
able in view of the fact that the aliena- 
tion was contrary to law and against pub- 
lic policy. i k 
` The learned Subordinate Judge, how- 
ever, decreed the suit in full by judg- 
ment dated 19-11-1977. A decree follow- 
ed, 


The plaintiff instituted execution case 
No. 8 of 1978 to recover the decretal 
dues. Therein, an application was filed 
under S. 47 of the Code to the effect that 
the decree was a nullity and the amount 
was not recoverable in view of the pro- 
vision in S. 23 (4) of the Orissa Land Re- 
forms Act which came into the statute 
book by Amending Act 44 of 1976 with 
effect, from 25th Oct. 1976. That objection 
has been overruled by the executing 
court. That is why two of the judgment- 
debtors have carried this revision appli- 
cation. The other two, judgment-debtors 
have not been impleaded in the proceed- 
ing. ; 

3. It must first be pointed out that 
the impugned order of the executing 
court has become final against defendants 
2 and 3 who were also judgment-debtors 
in the execution proceeding in the ab- 
Sence of any challenge by them. They 
have also not been impleaded as opposite 
parties in this application. Reversal of 
the decision of the executing court would 
bring about contradictory orders. 

4. Apart from this technical aspect, 
I am inclined to agree with the decree- 
holder’s counsel that in the absence of 
retrospective application of the amending 
provision, a decree already obtained 
could not be wiped out. The new provi- 
sion runs thus :— No see Ss 

“23 (4). Where any transfer is declar- 
ed under this section to be invalid and 
the transferee or any other: person in 
possession of the property has been 
evicted therefrom, the transferee shall 
not be -entitled to the refund of any 
amount paid by him to the transferor by 
way of consideration for the transfer.” 
As already indicated, this must ‘be taken 
to have come into force from 25th Oct., 
1976, when after receiving assent of the 
` |President, the provision was first pub- 
lished in the Orissa Gazette. The transac- 
tion was of 1968. It was annulled in a 
proceeding of 1972 and possession was 
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taken over in Nov. 1973, but the suit was 
decreed on 19-11-1977. By that time the 
amended provision was in the statute 
book. The defendants did not challenge 
the decree by preferring an appeal on 
the ground that under S. 23 (4) of the 
Orissa Land Reforms Act, a decree’ for 
refund was not maintainable and they 
allowed the decree to become final. 


The key words in the new provision 
are “where any transfer is declared un- 
der this section to be invalid...... or any 
other person in possession of the pro- 
perty has been evicted therefrom......... ut 
This declaration was prior to the amend- 


ment and eviction was also prior to thel- 


incorporation of the provision into the 
statute. Plaintiff had already filed the suit 
before the provision came into the sta~ 
tute book. There is nothing in the pro- 
vision to say that it would apply to de- 
clarations or evictions before it came into 
force. Legislaturé must be taken to have 
been aware of the fact that as the pro- 
vision was being introduced by way- of 
amendment on a later date claims for re- 
fund of ‘consideration might be already 
pending. No provision was made in re- 
gard to pending actions. In these circum- 
stances, it would be wholly inequitable 
to hold that pending actions were affect- 
ed by the new provision. 

“The legal position is settled beyond 
doubt that when citizens rights are inter- 
fered with by a statute, unless the statute 
is expressly or by necessary intend- 
ment retrospective, it. would not have 
retrospective operation. Under the 
law as was existing, for in- 
stance. the Contract Act, the considera- 
tion money in a case of this type is re- 
fundable. Plaintiffs action had been 
based upon such provision of law. The 
right under the ordinary law, therefore, 
could not be wiped out.or affected in a 
retrospective. way unless the legislature 
wanted the amendment to have retro- 
spective effect, (See AIR 1968 SC 1489 
(T. K. Lakshmana Iyer v. State of Mad- 
ras); AIR 1969 SC 778 (J. P. Jani, In- 
come-tax Officer, Circle IV, Ward-G, 
Ahmedabad v. Induprasad Devshanker 
Bhatt); AIR 1965 SC 171 (S. S. Gadgil v. 
Messrs.Lal & Co.)) To the same effect. is 
the recent decision of a Division Bench 


of this Court- in the case of Parikhit 
Meher v. Manasingh Dharua, AIR 1981 
Ori 196.. 

5. The civil revision has, therefore, 


no merit and is bound to be dismissed, 
Keeping . the facts of the case in view, 
I direct parties to bear their own. costs 
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in the miscellaneous proceeding ` as well 
as this revision. 
$ Petition dismissed. 





AIR 1982: ORISSA 139 
R. N. MISRA, C. J. AND 
B. K. BEHERA, J. : 

Dr. Trailokyanath: Kanungo and ete. 
ete., Petitioners v. Dr.-A. K. -Acharya 
and others, Opposite Parties. 

O. J. Cs. Nos 1990; 2947 and 2094 ‘of 
1981, D/- 16-12-1981. 

_ Constitution of India, Arts. 14, 15 226 

Admission’ to Post-Graduate Courses 
in Medical College — Prospéctus’ reserv- 
ing 50%. of seats for in-service candi- 
dates — Applications by in-service candi- 
dates entertained — Administrative deci- 
sion subsequent to publication of pro- 
spectus. disqualifying ‘them, —- - Held, not 
justified, 

Where in the prospectus for admission 
to Post-Graduate courses in Medical Col- 
lege, fifty per cent of the seats wer2 re- 
served for in-service candidates anc the 
petitioners. were possessing the réquisite 
qualification to seek admission ` as in- 
service candidates, once their applica- 
tions were entertained and Index Cards 
were issued, there could be no justifica- 
tion to disqualify them by a subsequent 
administrative decision that in-service 
candidates would not be allowed to com- 
pete at the entrance examination. The 
terms of the prospectus could not ba re- 
trospectively altered so as to affect can- 
didates who had already made applica- 
tions. The rejection ‘of petitioners eppli- 
cations was thus wholly unjustified. 

(Pera 1) 

Merely because there may be several 
other similarly situated candidates whose - 
claim for admission would not be ccnsid- 
ered, it could not be said that giving 
directions for consideration: of the -laim 
of petitioners would work out discrimi- 
nation, when it was not the case where 
anybody who has taken admission was 
being prejudiced. . ` Ea ‘(Pera 2) 

R. K. Mohapatra, A. N. Misra, K. © 
Panda and B. Rautray, L. Rath, A. K. 
. Misra and B. S. Misra, for Petitimers; 
` Govt. Advocate, for Opposite Parties. - 

R. N. MISRA, C. J.:— Each of these 
3 applications under Art. 226 of the Con- 
stitution is .by a doctor with M.B.B.S. 
qualification who is in the employment 
of the State Government and had applied 
for admission into the Resident - House 
Staff course ` (hereinafter referred to as 
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'R. H. S.) for the 1981-82 session. It has 
been asserted that each of the petitioners 
had the requisite qualification indicated 
in the relevant prospectus, yet admission 
has been refused on the ground that 113 
seats in the different specialities of Post- 
Graduate study’ for which applications 
had. been invited were reserved for direct 
candidates, and in-service candidates 
were not entitled to join the course. Each 
of these. applications is for a direction to 
the opposite party-authorities to consider 
the claim of the petitioner for admission 
into the R. H. S. course. There is no dis- 
pute that each of the petitioners posses- 
ses the qualification prescribed in para- 
graph 3 of the prospectus. Paragraph 5 
of the counter affidavit in O. J.-C. No, 
-1990 .of 1981 categorically -admits this 
position. It has been explained that Gov- 
ernment decided to have 226 seats for 
Post-Graduate study in different subjects 
and out of these, 113 seats being 50 per 
cent were reserved for in-service candi- 
dates and the remaining seats were in« 
tended to be available to the direct can- 
didates.. Since each of the petitioners 
wanted admission in respect of the- seats 
intended for direct candidates, the appli- 
cation has. been rejected. It is admitted 
at the hearing by the learned Govern- 
ment Advocate’ that in the prospectus 
there was no indication that in-service 
candidates should not be entitled to con- 
sideration in réespect-of the 113 seats, 
The decision not to permit in-servica 
candidates for the 113 seats appears to 
have been taken administratively subse- 
quent to the publication of-the prospec- 
tus. The petitioners made the applica- 
tions and had received Index Cards but 
were not permitted to'take the entrance 
examination. Since there was no bar to 
in-service candidates appearing at the 
entrance examination in terms of the 
prospectus and since each of the peti- 
tioners. possessed the minimum qualifica« 
tion prescribed, once their applications 
had been entertained and Index Cards 
had ‘been issued, there could be no justi« 
fication . to disqualify them by a subse- 
` quent administrative decision that in- 
service candidates would not be allowed 
to compete at the entrance examination. 
It is not disputed by either side that the 
petitioners have not put in 5 years of 
service which is a necessary qualification 
to seek admission as in-service candi- 
dates. _ Inasmuch as each of the 
petitioners possessed the requisite 
qualification and though he/she was 
not entitled to selection as an in- 
service candidate’ and there was no 
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bar for considering in-service candidates 
for the 113 seats for which the prospec- 
tus had been published, we are inclined 
to agree with the counsel for the peti- 
tioners that the rejection of their appli- 
cations was wholly unjustified. The terms 
of the prospectus should not have been 
retrospectively altered so as to affect 
candidates who had already made appli- 
cations. In fact, ifthere was such a re- 
striction, it was open to any of the peti- 
tioners to resign from Government ser- 
vice and seek admission for the Post- 
Graduate study. Since the restriction had 
not been indicated and the petitioners 
had made’ applications which had -been 
entertained at the initial stage, we are of 
the view that for the year the applica- 
tions should be entertained even from in- 
service candidates like the petitioners. It 
is open to Government to notify in ad- 
vance for future years that the seats 
which would be for the non-service 
quota would not be available for the in- 
service candidates, 


2. The learned Government Advocate 
had confessed before us that to entertain 
the applications at this stage.and give 
‘directions for consideration of the claim 
of the petitioners would work oùt discri- 
‘mination inasmuch as there may be sev- 
eral others similarly situated whose 
claim for admission would not be consid- 
ered. We do not find any force in this 
‘contention. We are concerned with those 
-who have pressed their claim. It is not 
‘a case where anybody who has taken ad- 
‘mission is being prejudiced..It is already 
quite -late in the session and the- entire 
thing cannot: be redone at this point of 
time. By an interim order in two of 
these cases, a seat has been reserved for 
the petitioner in the event of success, If -~ 
the petitioners’ claims are not consider- 
ed, these seats would go unfilled and the 
possibility of some Doctors getting more 
qualified to be useful to society would be 
ruled out. In such circumstances, to go 
by the technical rule, even if there be 
any force in the contention of the learn- 
ed Government Advocate, would not be 
in the larger interest of the State. We 
are, therefore, not impressed by the con- 
tention placed by the learned Govern- 
ment Advocate before us, 


3. In O. J. C. No. 2094 of 1981 no seat 
was reserved but a direction had been 
given that in case the petitioner succeed- 
ed appropriate orders would be made. We 
think, the proper order to be made in 
0. J. C. No. 1990 of 1981 and OQ. J. C. 
No. 2947 of 1981 where a seat has been 
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reserved would be to require the two 
petitioners to appear before such Board 
for being examined as the Director, op- 
posite party No. 2, may fix up, and in 
case they are found qualified, they 
should be admitted as against the reserv- 
ed seats. If they are found disqualified, 
no admission should be given. So far as 
the petitioner in ©. J. C. No. 2094 of 
1981 is concerned, in case--he passes the 
entrance examination and a seat is avail- 
able in either of the two specialities for 
which he had opted, he may be given ad- 
mission. In case there is no accommoda- 
tion in either of the specialities for which 
option had been exercised, he“ would not 
be entitled to accommodation. At this be- 
lated stage we do not propose to direct 
Government to enhance any seat, In case 
the petitioner in O. J. C. No, 2094 of 
1981 cannot be accommodated for want 
of seat, it would be open to Government 
to consider whether on the basis of the 
arrangement made in respect of .candi~ 
dates of the last year, the petitioners’ 
claim may not be taken as that of car- 
ried over candidates of the previous year 
when admission for the next session takes 
place. £ 


4. Our direction shall be subject- to the 


restrictions indicated in the University 
Regulations regarding taking of admis- 
sion. 


-~ 5. There would be no order for costs, 
BEHERA, J.:— I agree with my Lord 


Order accordingly, 
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B. K. BEHERA AND R. C. PATNAIK, JJ, 

Banshidhar Mohanty, Appellant v, 
Gourgopal Das and others, Respondents. 

A.H.O. No. 67 of 1976, D/- 3-3-1982.* 

Orissa Money Lenders Act (3 of 1939), 
S. i5 (1) (2) — Execution of decree — 
Executing Court directing sale of Part B 
of property considering it to be sufficient 
to satisfy decree — Direction becoming 
final — Executing Court cannot direct 
dropping of execution proceeding against 
item B and permit deċree-holder to pro- 
ceed against remaining items ie. Parts A 
and C of properties. 

Where the Executing Court exercised 
its power under S. 15 (1) while directing 
sale of Part B of thë property on the 


*Against judgment of R. N. Misra, J., re- 
ported in (1976) 1 Cut WR 273. 
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view that it would be suficient to satisfy 
the decretal dues and that order had be- 
come final in absence of appeal against it, 
under execution but accepted later on 
the memorandum of th= decree-halder 
and directed sale of Parts A and C of 
the ‘properties, the later direction would 
amount to variation of previous order 
under S. 15 (1) which had become (inal 
and would be liable to be set aside. Be- 
ing an Act to regulate money-lending 
transactions and to grant relief to the 
debtors, the provisions made therein 
should be construed keeping in mind the 
legislative intent. Once valuation is sett- 
led, there is a statutory mandate that 
the property should not be sold at a 
lesser price than indicaced in the pro- 
clamation. Liberty has been given to 
decree-holder to have the property sold 
at a lesser value provided he consents in 
writing to forgo so much of the amount 
of the decree as was equal to the dif- 
ference between the highest bid and the 
sale proclamation, Therefore. it vould 
not be open to the decree-holder tc ob~ 
tain a variation of the type directed by 
the Executing Court. (1976) 1 Cut WE. 273, 
Affirmed. i (Para 8) 


Cases Referred : 


Chronological Paras 
AIR 1977 SC 2279 6 


AIR 1976 SC 133: 1976 Cri LJ 184 6 
AIR 1975 SC 2260: 197F Tax LR 21299 6 
AIR 1965 SC 1839 6 


(1956) 352 US 128: 1 Lew ed 2d 189, Mas- 
sachusetts S. & Insurance Co. v. U. S. 
' 6 


M. Patra and B. Dagara, for Appellant; 
N. Mukherjee, S. S. Das and B. P. Moha- 
patra, for Respondent Mo. 1. i 


BEHERA, J.:— The decree-holder in 
Execution Case No. 97 of 1968 of the 
court of the First Additional Subordinate 
Judge, Cuttack, who fizured as tke re- 
spondent No. 1 in Miscellaneous Appeal 
No. 214 of 1974 of this. Court decidəd by 
the learned single Judge Honourable 
R: N. Misra, J. (as his Lordship then was), 
is an appeal against the reversing judg- 
ment of the learned Judge allowing the 
appeal preferred by the respondent No. 1 
herein against the order dated Aug. 26, 
1974, passed by the First Additional Sub- 
ordinate Judge, Cuttack, in the aforesaid 
Execution Case directirg sale of lots A 
and C properties for satisfaction cf the 
decree under executior. 


2. The appellant obzained a mortgage 
decree for Rs. 41,211.33 paise which, by 
the time of execution, amounted tc over 


Banshidhar v, Gourgopal Das 


Ori, 147 


Rs. 49,000. The security for the mort- 
gage was a house located in the city of 
Cuttack. Steps were taken under S. 14 of © 
the Orissa Money Lenders Act (herein- 
after referred to as the ‘Act’) to estimate 
the value of the property which was done 
by an Engineer-Commissioner who divid- 
ed the house into three parts and valued 
as under: : 


Part A— Rs. 32,900/- ` 
Part B— Rs. 79,000/- 
Part C— Rs. 15,500/- 


3. On March 15, 1973, the valuation 
was accepted by the executing court and 
a direction was given for the sale of 
Part B property which, according to the 
court, would be sufficient to satisfy the- 
decree. This order could be but had not 
been appealed against under S. 14 (2) of 
the Act. Sale was held on 5-11-1973 and 
the appellant was the highest bidder of 
Rs. 18,200. On January 25, 1974, the ap- 
pellant applied for revaluation of the 
security on the ground that the valua- 
tion made was too high and this was ob- 
jected to by the respondent No. 1. The 
prayer for revaluation was rejected by 
the excuting court on April 12, 1974. On 
August 26, 1974, the executing court, 
overruling the objection raised by the 
respondent No. 1 to the - memorandum 
filed by the appellant on April 18, 1974. 
to proceed against Parts A and C pro- 
perties,- allowed the prayer by holding 
that there was no legal bar for the ap- 
pellant to proceed against the other two 
Parts of the properties, This order was 
challenged in Miscellaneous Appeal -No. 
214 of 1974. The appellant raised a pre- 
liminary objection in the Appeal to the 
effect that no appeal lay and for the rea- 
sons recorded in paragraph 2 of the im- 
pugned judgment, this objection was 
overruled and it was held that an ap- 
peal did lie against the impugned order 
of the executing court under sub-sec. (2) 
of S. 15 of the Act. In this appeal, nei- 


. ther in the memorandum of appeal nor 


at the stage of hearing, such a conten- 
tion raised before the learned single 
Judge has been raised before us, 


4, The learned single Judge examin- 
ed the question raised in the appeal as 
to whether the executing court had jur- 
isdiction to direct the sale of Parts A 
and C properties and found as follows :— 


“3. According to the judgment-debtor, 
sub-see. (1) of S. 15 required that the 
Part-B property should not be sold at a 
price lower than Rs. 79,000/-. The second 
proviso to S. 15 of the Act runs thus :— 
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“Provided further that if the highest 
amount. bid for the property included in 
the sale proclamation is less than the 
price specified for such property in the 
proclamation, the Court may. sell the 


property for such highest amount, if the 


decree-holder consents in writing to for- 
go so much of the amount. decreed as is 
equal to the difference between the -high- 
est amount bid and the price ‘specified 
yor such property in the sale proclama- 
ion.” 


4 
The Act is a piece of beneficial legisla- 
tion containing a clearly indicated legis- 
lative policy of affording protection to 
the debtors. In order to protect debtors, 
it has been statutorily provided that the 
judgment-debtor’s property should first 
be valued by the court and once valua- 
tion is settled instead of selling away the 
entire property, such part of the property 
which is. considered adequate. to bring in 
satisfaction of the decree is required to 
be sold. Again, there is a statutory man- 
date that property should not be sold at 
a lesser price than indicated in the pro- 
clamation. Liberty has been given to the 
decree-holder to have the property sold 
at a lesser value provided the decres- 
holder consented in writing to forgo so 
much of the amount decreed as was equal 
to the difference between the highest 
amount bid and the price specified for- 
such property in the sale proclamation. 
All these provisions read together .cer- 
tainly support the contention raised by 
the judgment-debtor.that it is not. open 
to the decree-holder to obtain a varia- 
tion of the type. as directed by the exe- 
cuting court_in this ‘case. - 


(4) I would accordingly hold that as 
the valuation fixed for the Part-B pro- 
perty was much more than the decretal 
dues under execution and the said- pro- 
perty could not have been sold for a 
price lesser than what was: indicated in 
the sale proclamation, it*was not open 
‘to the decree-holder to drop the exécu- 


tion proceeding. against item B and seek: 


to proceed against the remaining two 
items, namely Parts A and C. The exe- 
cuting court went wrong in „accepting 
the decree-holder’s prayer.” č 


5. Section 15 of the Act reads :— 


“(1) Notwithstanding anything to the 
contrary coritained in any other law or 
in anything having the force of law, the 
proclamation of the intended sale of pro- 
perty in execution of a decree passed in 
respect of a loan or the interest on a 
Joan shall include.only so much of the 
property of the ‘judgment-debtor, the 
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- however, 


Proceeds of the sale of which the. Court 
considers will be sufficient to satisfy the 
decree, and such property shall not ba 
sold at-a price.lower than the price spe- 
cified in the said proclamation. f 


-(2) Any person aggrieved by an order. 


passed under sub-sec. (1) may appeal to 
the Court to which appeals from the 
Court executing the decree ‘ordinarily 


- lie~: 


Provided that” if thè property tò be 
sold is immoveable property and, the 
decree-holder specifies which portion of 
such property should be sold, the Court 
shall order that such portion or so much 
or such portion as may seem necessary 
to satisfy the decree shall be sold : 


Provided further that if the highest 
amount bid for the- property included in 
the sale proclamation is less than. the 
price specified for such property in the 
proclamation, the Court may , sell the 
property for such highest amount, if the 
decree-holder consents in writing to for- 
go so much of the amount decreed as 
equal to the difference between the high- 
est amount bid and the price specified 
or such property in the sale proclama- 
ìon. i i . 


‘6. The learned counsel for the appel- 


lant has urged before us: that to allow. 
the impugned order'to stand by setting , 


at naught the order paèsed by the exe~ 
cuting court to proceed against Parts-A 
and C properties would amount to a 
denial of the rights which. have accrued 
to the appellant by virtue of the decree 
affirmed by the Supreme Court. We are, 
not impressed -with this sub- 
mission. As rightly submitted on behalf 
of the respondent No. 1, the areas of op- 
eration of.the laws conferring the rights 
on the appellant to have a decree pass-< 
ed in his favour and the laws relating 
to the execution proceedings which, it 
has not been disputed before us are to 
be controlled by the Act and the provi- 
sions made therein, are distinct and dif- 
ferent and if, for the legal limitations 
provided in the Act, a decree-holder is 
denied to. have full fruits of his decree 
the position cannot be helped. The spe« 
cial:.law, as rightly observed by . the 
learned single Judge, is a piece of bene- 
ficial legislation containing clearly the 
legislative policy of affording protection 
to the debtors. The learned -counsel for 
the appellant has submitted, on the prin- 
ciples laid down in the case of Carew 
and Company Lid: .v. Union -of India, 
AIR 1975 SC 2260, that when’ two inter- 
pretations are feasible; that. which ads 
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vances the remedy and suppresses the 
evil as the legislature envisaged must 
find favour with the Court. Hon'ble 
Krishna Iyer, J. observed (at p. 2269) :— 


“The law is not ‘a brooding omnipot- 
ence in the sky’ but a pragmatic instru- 
ment of social order. It is an operational 
art controlling economic life, and inter- 
pretative effort must be imbued with the 
statutory purpose. No doubt, grammar is 
a good guide to meaning but a bad 
master to dictate, notwithstanding the 
traditional view that grammatical con- 
struction is the golden rule.” 

_ Justice Frankfurter used words of 

practical wisdom when he observed 

Laeger S. & Insurance Co. v, 
. S. (1956) 352 US 128 at p. 138). 

aoa is no surer way to misread a 
document than to read it literally.” 


Our attention has also been invited to 


the following observations ,made‘in the 
case of Dilip Kumar Sharma v. State of 
Madhya Pradesh, AIR 1976 SC 133 (at 
P. 138): 

“If two constructions are possible upon 
the language of the statute, the Court 
must choose the one which is consistent 
with good sense and fairness, and-eschew 
the other which makes its operation un- 
duly oppressive, unjust or unreasonable, 
or which would lead to strange incon- 
Sistent results or otherwise introduce an 
element of bewildering uncertainty and 
practical inconvenience . in the working 
of the statute.” 


Certainty of the law is the safety of 
the citizen, as observed in the case of 
R. S. Joshi v. Ajit Mills Ltd., AIR 1977 
SC 2279. Often enough, in interpretating 
a statutory provision. it becomes neces- 
sary to have regard to the subject-matter 
of the statute and the object which it is 
intended to achieve. That is why in de- 
ciding the true scope and effect of the 
relevant words in any statutory provi- 


sion, the context in which the words oc-- 


cur, lne object of the statute in which 
ihe provision is included, and the policy 
underlying the statute. iassumes relevance 
and becomes material. (See AIR 1965 SC’ 
1839, Sheikh Gulfan v. Sanat Kumar 
Ganguli). “ 


7. We have kept in mind the aforesaid 
observations of the Supreme Court, while 
construing the provisions of the-Act and 
in particular, S. 15 thereof. But we can- 
not be oblivious of the _purpose and in- 
. tent of the Legislature in enacting the 
law. We are at one ‘with the learned sin- 
gle Judge that it is a beneficial legisla~ 
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tion affording protection to the debtors 
and we may add, to foster social justice. 

8. The learned counsel for the appel- 
lant has submitted that it was open to 
the decrree-holder to proceed against 
Parts A and C properties, as directed by 
the learned First Additional Subordinate 
Judge, Cuttack, As held by the learned 
single Judge, the appellant chose not to 
prefer an appeal u/s.-14 (2) of the Act 
against the order -passed by the execut- 
ing court directing the sale of Part B 
property and therefore. that order be- 
came final-and consequently sale was 
held on’ 5-11-1973 - in which the highest 
bid was of Rs. 18,200/- by the appellant 
himself, The executing Court exercised 
its power under sub-sec. (1) of S. 15 of 
the Act while directing that Part B pro-| 
perty was to be put to sale. Later, how- 
ever, the executing court, accepting the 
memorandum of the appellant, directed 
the sale of Parts A and C properties 
which undoubtedly would amount to a; 
variation .of the previous order under 
sub-sec. (1) of S. 15 of the Act which 
had become final in the absence of any 
appeal by the appellant under sub-sec- 
tion (2) of S. 15 of the Act. Being an 
Act to regulate money-lending transac- 
tions and to grant relief to the debtors, 
the provisions. made therein should be 
construed keeping in’ mind the legisla- 
lative intent. ° Once valuation is. settled, 
there is a statutory mandate that the, 
property ` should not be sold at a lesser: 
price than indicated in the proclamation., 
Liberty has been given to the decree-| 
holder ‘to have the property sold at a 
lesser value provided he consents in 
writing to forgo so much of the amount 
of the decree as was equal to the dif- 
ference between the highest bid and the, 
price specified for such property in the 
sale proclamation. 


As has rightly been concluded by the 
learned single Judge, the provisions of 
S. 15 of the Act read as a whole would 
support the contention raised by the re- 
spondent No, 1 that it would not be open 
to the appellant to ‘obtain a variation of 
the type directed by the executing court. 
It was, therefore, not open. to the decree- 
holder to drop the execution proceeding 
against Part-B property and seek to pro- 
ceed against Parts A and C properties. 
The executing court was legally wrong 
in accepting the appellant’s memorandum 
and airechng sale ‘of ree A and c pro- 
perties. 


9. We find no ` justifiable ground for 
any interference in this appeal against 
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the judgment passed by the learned sin- 
gle Judge. ` 
`- 10, We would Accordingly dismiss the 
- appeal and maintain the judgment of the 
learned single Judge leaving the parties 
to bear-their own costs of- this appeal. 
PATNAIK, J.:— I agree. 


Appeal dismissed. 


AIR 1982 ORISSA 144 
R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 

M/s, Jeypore Sugar Company Limit- 
ed, Petitioner v. Tahsildar-cum-Revenue 
Officer, Rayagada and others,- Opposite 
Parties, 

Original Jurn, Case No. 729 of 1977, 
D/~ 12-2-1982. : 

Orissa Land Reforms Act (16 of 1960), 
' S. 59 — Revisional jurisdiction — Does 
not ‘extend to the order or part of order 
which has become final. 


In the instant case the appellate auth- 
ority had concedeq ten acres of Jand and 
that order had become final as the State 
had not preferred any revision. However 
in the revision preferred by the land- 
holder the revisional authority made an 
order directing deletion of ten acres con- 
ceded by the appellate order, 

Held revisional order ought to be 
vacated, ' (Para 3) 

In the-absence of a revision by the ag- 
grieved party every order must be taken 
to be final and it would not. be open for 
an appellate or a révisional authority to 
make alterations in final orders. while 
dealing with the appeal or revision of 
the adversary, AIR 1982 Orissa 83, Rel. 
on. (Para 3) 
Cases Referred : Chronological Paras 
AIR 1982 Orissa 83: (1982) 53 Cut LT 1 3 

Y. S. N. Murty, for Petitioner; Addl. 
Standing Counsel, for Opposite Parties. 

R. N. MISRA, C, J.:— This writ appli- 
cation calls in question the revisional 
order of the Revenue Divisional Commis- 
sioner rendered under S. 59 of the Orissa 
Land Reforms Act. 

2. Petitioner is a Company incorpo- 
rated under the. Companies Act with its 
registered office at Jeypore in the district 
of Koraput. It has also a factory located 
there, Though known as Sugar Company, 
petitioner apart from manufacturing 
Sugar has also switched over to other 
business including mining. When the 
ceiling proceeding 
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M/s. Jeypore Sugar Co, Ltd. v. Tahsildar-cum-Revenue Officer 


came up for ss 
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eration, petitioner laid claim to allotment 
of 631.15 acres of land to it by contend- 
ing that the lands as per particulars be- 
low were necessary for it:— 2 

(i) Land required for hous- f 
ing accommodation of em- 


ployees | .. Acı 70.00 
(ii) Land required for ex- > 
tension of factory premises 
and storage _ Ac, 41.00 
(iii) Land required for su- 
gar-cane research -.Ac. 70.00 
(iv) Land required for 
dumping of slag materials ... Ac. 163.40 
(v) Land for proposed 
Textile Mill - Ac. 286.75 
Total ... Ac. 631.15 
It may be stated that the petitioner 


owned 789.66 acres (712 acres as stated 
by the Company) and out of it 110.14 
acres were conceded and for the remain- 
ing lands as indicated above, the Com- 
pany came forward with the claim. The 
Revenue Officer did not accept the ex- 
cess claim on the five heads indicated 
above. In appeal, the appellate authority 
while” upholding the direction of the 
Revenue Officer conceded ten standard 
acres of land to the petitioner holding 
that it was a person within the definition 
of Sec. 37-A of the Land Reforms Act, 
The order of the appellate authority con- 
ceding ten standard acres became final 
in the absence of any revision on behalf 
of the olate. 


3. Petitioner challenged the appellate 
order in a revision and reiterated ita 
claims. The revisional authority to deal 
with the claims of the petitioner concen~ 
trated upon the provisions of S. 8 of the 
Land Reforms Act which require a raiyat 


. not to put lands to non-agricultural use 


and make a raiyat liable for eviction in 
the event of such change in the use. That 
certainly was not a relevant considera- 
tion for examining the petitioner’s claim, 
What was necessary for consideration 
was whether under the law. petitioner 
was entitled to retain these lands under ` 
different provisions of the statute. We do 
not find any consideration of this aspect 
by the Commissioner. Though the appel- 
late order had become final in respect of 
concession of ten standard acres to the 
petitioner and there was no revision be 
fore the Commissioner, he directed dele- 
tion of the ten standard acres in terms 
of the appellate order. It has already 
been held by us in the case of Bhanu- 
ganga Tribhuban Deb v. Tahasildar-cum- 
Revenue Officer, Sambalpur, (1982) 53 
Cut LT 1: (AIR 1982 Orissa 83) that the 
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scheme under the -Act is such that in ~he 
absence of a revision by the aggrieved 
party, every order must be taken to be 
final and it would not be open for an 
appellate or a revisional authority to 
make alterations in final orders while 
dealing with the appeal or revision of 
the adversary. 

4. We are of the view that the revi- 
sional order must be vacated and the 2n- 
tire revision must be remanded for a 
fresh disposal in accordance with law. 
We accordingly allow the writ appliza- 
tion, vacate the revisional order and 
direct redisposal of the revision in ac- 
cordance with law. We make no order as 
to costs. 

BEHERA, J.:— I agree. 

Petition allowed. 


———n 


AIR 1982 ORISSA 145 
Dr. B. N. MISRA, J. 

B. N. Das and others, Petitioners v. 
Bijaya Ketan Mohanty, Respondent, 

Civil Revn. No. 592 of 1981, D/- 2-2- 
11982.* 

Civil P. C. © of 1908), ©. 6. R. 17, 
0. 1, R. 10 — Amendment of pleadings 
— Joining of necessary party sought at 
.the stage of completion of hearing and 
when case is posted for judgment — 3p- 
plication maintainable, 





. Where a suit was filed for declara-ion 
that the elections to the Circle Execu-ive 
Committee and the Zonal Executive Com- 
mittee of the State Bank of India Offi- 
cers’ Association, Orissa were null and 
void and for permanent injunccion 
against defendants in order to restrain 
them from proceeding further with the 
elections and after the hearing of the 
suit commenced and evidence was closed 
and arguments on both sides were con- 
cluded and the case was posted for judg- 
ment the plaintiff filed a petition urder 
©. VI, R. 17 read with O. 1, R. 10 toim- 
plead the Association as a party and for 
consequential amendment of the pleint, 
the Association being a necessary party 
and as no effective decree could be pass- 
ed in its absence and its presence being 
essential for a just decision of the suit, 
the plaintiff's petition could be allowed. 
The provisions of O. 6, R. 17 and C 1, 
Rule 10 reveal that the expressions “at 


*From order of . Smt. Madhuri Patraik, 
_ Munsif, Dhenkanal, D/- 17-9-1981. 
` DZ/DZ/B486/82/SMA/DVT—H ~ 
1982 Orissa/10. VII G-~37 


i 
4 
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any stage of the proceedings’ and “at 
any stage of the suit” should cover 
the period between conclusion of hearing 
and pronouncement of judgment. AIR 
1964 SC 993, Disting. AIR 1981 Madh 


Pra 228, Rel. on. (Para 4) 
Cases Referred ; Chronological Paras 
AIR 1981 Madh Pra 228 3 
AIR 1964 SC 993 3 


P. C. Misra, S. P. Misra, S. K. Chou- 
dhury, S. Latif, D. Das and Miss M. 
Ghosh, for Petitioners; M. M. Sahu, for 
Respondent, 


ORDER :— This revision is directed 
against the order dated 17-9-1981 passed 
by the learned Munsif, Dhenkanal, in 
T. S. No. 3 of 1980 allowing the opposite 
party’s application under O. VI, R. 17 
read with O. I, R. 10 of the Code of Civil 
Procedure (hereinafter referred to as the 
Code), 


2. The opposite party is the plaintiff 
and the petitioners are the defendants in 
the Court below. The plaintiff’s prayer is 
for declaration that the elections to the 
Circle Executive Committee and the 
Zonal Executive Committees of the State 
Bank of India Officers’ Association, Orissa 
(hereinafter referred to as the Associa- 
tion), for the years 1980-82 are null and 
void and for permanent ` injunction 
against defendants 1, 2, 5 and 6 in order 
to restrain them from proceeding further 
with the elections, After the hearing of 
the suit commenced in the lower Court, 
evidence was closed on 13-8-1981, argu- 
ments on both sides were concluded on 
24-8-1981 and the case was posted to 3-9- 
1981 for judgment. On 31-8-1981 the 
plaintiff filed a petition under O. VI, 
R. 17 read with O. I. R. 10 of the Code 
to implead the Association as a party 
and for consequential amendment of the 
plaint. The defendants filed objection on 
the grounds that they had pleaded right 
from the initial stage that the suit was 
bad for non-joinder of the Association as 
a party and, therefore, the plaintiffs 
petition should be dismissed as mala fide 
and that as the hearing had been con- 
cluded and the case already posted for 
judgment, the plaintiff's petition could 
not be entertained by the Court at that 
stage. After hearing both sidės the 
learned Munsif held that the Association 
was a necessary party, that no effective 
decree could be passed in its absence and 
that its presence was -essential for a just 
decision of the suit. The plaintiffs peti- 
tion was accordingly allowed. This order 
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of the learned Munsif is under challenge 
in the revision. 


3. The impugned order is assailed 
mainly on the ground that after the 
hearing of the suit had been concluded 
and the case posted for judgment. it was 
not open to the Court to entertain an 
application under O. VI, R. 17 read with 
O. I, R. 10 of the Code. Support for this 
contention is claimed from the following 
observations of the Supreme Court in 
the case Arjun Singh v. Mohindra Ku- 
mar (AIR 1964 SC 993) (at p. 1004):— 

EA Thus every contingency which 
is likely to happen in the trial vis-a-vis 
the non-appearance of the defendant at 
the hearing of a suit has been provided 
for and O. IX, R. 7 and O. IX, R. 13 
between them exhaust the whole gamut 
of situations that might arise during the 
course of the trial. If, thus provision has 
been made for every contingency, it 
stands to reason that there is no scope 
for the invocation of the inherent powers 
of the Court to make an order necessary 
for the ends of justice. Mr. Pathak, how- 
ever, strenuously conteded that a case of 
the scrt now on hand where a defendant 
appeared after the conclusion of the 
hearing but before the pronouncing of 
the judgment had not’ been provided for. 
We consider, that the suggestion that 
there is such a stage is, on the scheme 
of the Code, wholly unrealistic. In- the 
present context when once the hearing 
starts, the Code contemplates only two 
stages in the trial of the suit’: (1) where 
the hearing is adjourned or (2) where 
the hearing is completed. Where the 
hearing is completed the parties have no 
further rights or privileges in the mat- 
ter and it is only for the convenierice of 
the Court that O. XX, R. 1 permits judg- 
ment to be delivered after an interval 
after the hearing is completed. It would, 
therefore, follow that after the stage 
contemplated by O. IX. R. 7 is passed 
the next stage is only the passing of a 
decree which on the terms of O. IX, 
R. 6 the Court is competent to pass. And 
- then follows the remedy of the party to 
have that decree set aside by application 
under O. IX, R. 13. There is thus no 
hiatus between the two stages of reserva- 
tion of judgment and pronouncing the 
judgment ‘so as to make it necessary for 
the Court ‘to afford to the party the re- 
medy of getting orders passed on the 
lines of O. IX, R. 7. We are, therefore, 
of the opinion that the Civil Judge was 
not competent to entertain the applica- 
tion dated May 31, 1958 purporting to be 
under O. IX, R. 7; and that consequent- 
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ly the reasons given in the order passed 
would not be res judicata to bar the 
hearing of the petition under O. IX, 
R. 13 filed by the appellant.” 


In view of the provisions contained. in 


O. IX of the Code what was decided by ? 


the Supreme Court was that after the 
stage contemplated under O. IX, R. 7 
was over, an application for relief could. 
not be entertained by the Court during 
the period between conclusion of hear- . 
ing and pronowncement of judgment; tha 
aggrieved party must wait till a decree 
was passed and then make an applica- 
tion under O. IX, R. 13, C. P. C. It may 
be noted that the provisions of O. VI, 
R. 17 or O. I, R. 10 of the Code were 
not under consideration before the Su- 
preme Court. It may be seen that under 
O. IX, R. 7 a defendant may appear and 
assign good cause for his previous non- 
appearance at or before the adjourned 
ex parte hearing. The implication of the 
expressions “at any stage of the suit” 
in 0. I, R.10 and “at any stage of 
the proceedings” in O. VI, R. 17 is 
very different from that of its expression 
“at or before such hearing” in O. IX, 
R. 7. The form2r two expressions are ob- 
viously much wider in their application. 
On consideration of the provisions of 
O. VI, R. 17 and O. I, R. 10 of the Code’ 
I am of the view that the expressions 
“at any stage of the proceedings” and 
“at any stage of the suit” should 
cover the period between conclusion of 
hearing and pronouncement of judgment. 
This view finds support in a recent deci- 
sion of Madhya Pradesh High Court. In 
AIR 1981 Madh Pra 228 (Badri Prasad 
Soni v. S. Kripal Singh), cited by learn- 
ed counsel for the opposite party, it was 
held (at p. 230):— 


' “The suit is commenced on the pre- 
sentation of plaint as is obtainable from 
O. 4, R. I, Civil P. C. instituted as “suit 
to be commenced by plaint” and is dis- 
posed of so far as the trial Court is con- 
on the pronouncement of judg- 
ment.under O. 20, R. 3 of the Civil P.C. 
This being the position regarding the 
commencement of the suit and its ter- 
mination in the trial Court, in the light 
of the discussion contained in the pre~- 
ceding paragraph of this order, the ir- 
resistible conclusion is that delivery of 
judgment by the trial Court is a stage 
in the proceeding. In this view of the 
matter, it can safely be held that because 


of the expression “at any stage of the * 


proceedings” employed in O. 6, R. 17 of 
the Civil P. C., the Court is competent 
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to allow either party to alter or amend 
his pleading any time before the jucg- 
ment is pronounced, as till then the 
Judge has. the seisin over the case and 
is not functus officio........ eee 

4, In the present case the learred 
Munsif has held that the Association is 
a necessary party and trat its presence 
is essential for a just decision of -he 
suit. In the facts of this case I find no 
reason to take a different view. 

5. In the result, the civil revision 
fails and is dismissed. As the plaintiff 
has filed the application under O. VI, 
R. 17 read with O. I, R. 10 of the Code 
after the conclusion of the hearing and 
is responsible for the harassment to the 
defendants, he is directec to pay a oon- 
solidated cost of Rs. 240/~ (Rs. two hund- 
red and forty) to defendants 1 to 6 before 
further hearing of the svit failing which 
the aforesaid petition filed by the plain- 
tiff and the suit would stand dismissed. 

Revision dismissed. 


AIR. 1982 ORISSA 147 
R. N. MISRA, C. J. 

State of Orissa and another, ete., Ap- 
pellants v. M/s. B. K. Parida, & Bros, and 
another, Respondents. 

Misc. Appeals Nos, 249 and 257 of 1981, 
D/- 9-2-1982.* 


Arbitration Act (10 of 1940), S. 2 (a) — 
Arbitration clause Existence of 
Government contract —- Work executed 
on acceptance of tender No written 
contract — Existence of arbitration clause 
can be spelt from correspondence and 
conduct of parties. (Constitution of India, 
Art, 299). 


Tenders were invited by the State 
Government for sinking tube wells. The 
quotation of the plaintif was accepted 
and accordingly he executed the work. 
As his claims were not settled, the plain- 
tiff filed an application under Sec. 2) of 
the Arbitration Act. There was no writ- 
ten contract containing erbitration clause 
but the plaintiff pleaded that the tenders 
and quotations contained  arbitretion 
clause. The State Government and the 
Chief Engineer of Public Health who 
were defendants Nos. 1 and 2 pleaded “no 
comments” in their written statement in 


answer to plaintiffs specific allegation 
that the tenders contamed arbitration 


*From order of S. K. Satpathy, Sub. J., 
Bhubaneshwar, D/- 20-7-1981. 
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clause, : The Lift Irrigation’ Corporation 
(deft. No. 3) which came into existence 
after the work was executed, pleaded in 
its written statement that no tender 
papers: were forthcoming from its re- 
zord. It also did not specifically plead 
that there was no tender paper. 

Held that the existence of the arbitra- 
tion clause could be spelt out from the 
correspondence and the conduct of the 
parties. In view of the non-denial of the 
plaintiff's assertion to the existence of 
arbitration clause in the tender, the defen- 
dants Nos. 3, 1 and 2 were precluded from 
raising the question of existence of arbi- 
tration clause, the plea raised by the de- 
fendant No. 3 at a subsequent stage could 
not also be entertained. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1969 Orissa 274 : (1969) 35 Cut LT 


592 4 
AIR 1965 Cal 404 4, 6 
AIR 1963 SC 1685 6 
AIR 1955 SC 812 6 


Addl. Govt. Advocate, Advocate Gen- 
eral and G. Das, for Appellants; P. K. 
Mohanty, Y. Das and J. Das, for Respon- 
dents. : 


JUDGMENT :— Both these appeals 
under S. 39 (1) (iv) of the Arbitration 
Act of 1940 are against the common 
order of the learned Subordinate Judge 
of Bhubaneswar. M. A. No. 249 of 1981 
is by the State of Orissa and the Chief 
Engineer of Public Health who were de- 
fendants 1 and 2 in the suit and the 
other appeal is by. the Lift Irrigation 
Corporation Ltd. who was defendant No. 
3 in the suit. f 


2. Plaintiff-respondent No. 1, a firm 
of plumbers, filed an application under 
S. 20 of the Arbitration Act before -the 
learned trial Judge alleging that in re- 
sponse to invitation of tenders for sink- 
ing of tube wells for drinking water pur- 
poses, issued by the defendants, it had 
submitted quotations and its quotations 
being the lowest, were accepted. Plaintiff 
alleged that in 1965 there was severe 
drought in the district of Sundergarh 
and decision was taken by the authorities 
to sink one hundred drinking water tube 
wells and it was taken up as a crash pro- 
gramme and the work had to be com- 
pleted within three months ending with 
3ist of March, 1966. It. was alleged that 
the quotations of the plaintiff were ac- 
cepted and it was asked to execute the 
work with a view to completing the same 
within the target date. No formal agree- 
ment was executed. Plaintiff claims that 
it had sunk 83 tube wells and was en- 
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titled to Rs. 3,77,347/- but was paid Ru- 
pees 1,45,478/-. After the tube wells were 
Sunk they were transferred to the con- 
trol of the Chief Engineer, Public Health, 
as also the Director of Lift Irrigation. 
These two establishments ultimately 
merged into a Corporation to be known 
as the Lift Irrigation Corporation Limited 
(defendant No. 3). Plaintiff asked for 
settlement of the claims but when no 
heed was paid to the demands, the learn- 
ed Trial Judge was moved by an appli- 
cation under S. 20 of the Arbitration Act. 

3. Defendants 1 and 2 filed a common 
written statement while the third defen- 
dant filed a separate one. In paragraph-5 
of the State’s written statement, it was 
admitted that the work had been entrust- 
ed to the plaintiff. In paragraph-6, it was 
pleaded :— . 

“That Codal provisions under para- 


graph 56 dealing with administrative ap- -. 


proval, paragraphs 112-120 dealing with 
inviting tenders, paragraphs 223-225 
dealing with recording of measurement 
of works done and paragraphs 124-125 
dealing with executive contract ete. of 
the P.W.D. Code have not been follow- 
ed. In the name of speedy execution of 
work, there has been a complete devia~ 
tion from rules and procedure.” 

In paragraph 8 of the application under 
S. 20, plaintiff had indicated that in the 
tenders and quotations, the following 
clause was included :— 

“Except where otherwise provided in 
the contract, all questions and disputes 
relating to the meaning of the specifica~ 
tion, drawings and instructions therein 
before-mentioned and as to the quality 
of workmanship or materials used in the 
work or as to any other question, claim, 
right, matter or thing whatsoever, in any 
way arising out of or relating to the con- 
tract, designs, drawings, specifications, 
estimates, instructions, orders or these 
conditions otherwise concerning the 
works or the execution or failure to exe- 
cute the same whether arising during the 
progress of the work or after the com- 
pletion or abandonment thereof shall be 
referred to the sole arbitration of a 
Superintending Engineer of the State 
P.W.D. unconnected with the work at 
any stage nominated by the concerned 
Chief Engineer. If there be no such 
Superintending Engineer, it should be 
referred to the sole arbitration of the 
Chief Engineer concerned, It will be no 
objection to any. such appointment that 
‘the arbitrator so appointed is a ‘Govern- 
‘ment servant. The award of the arbitra- 
tor so appointed shall be final, conclusive 
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and binding on all parties to this con- 
tract.” 

With reference to the allegations in para- 
graph 8 of the application under S. 20, 
in paragraph 4 of the written statement 
of the State and the Chief Engineer, 
was stated that the defendants had no 
comments. 

The third defendant in its separate 
had hea statement in paragraph 10 plead- 

“That it is seen from the available re- 
cords of the office of defendant No, 3 
that no tenders were invited as the work 
was entrusted on an emergent basis. The 
contractors were selected on personal 
contact and they have been asked to take 
up the installation work. There is no 
€vidence to establish that contracts have 
been signed for the necessary agreement. 
Hence the question of applying arbitra- 
tion’ clause against this defendant for 
any settlement does not arise in this 
case,” 

4. Before the learned Trial J udge, the 
main dispute was as to whether there 
was any contract containing an arbitra- 
tion clause which alone could justify an 
application under S. 20 of the Arbitra- 
tion Act. The learned Trial Judge refer- 
red to a case of this Court reported in 
(1969) 35 Cut LT 592: (AIR 1969 Orissa 
274) (State of Orissa v. Gobind Chou- 
dhury & Sons) and the celebrated deci-' 
sion of the Supreme Court in the case of 
Union of India v. A. L. Rallia Ram, AIR 
1963 SC 1685. He also came to hold that 
the plaintiff-firm had submitted tenders 
and the same had been accepted before 
the work was executed. He, therefore, 
spelt out the existence of an arbitration 
clause and allowed the application and 
directed the tender papers and quotations 
containing the arbitration clause to be 
filed. This direction is assailed in these 
appeals, ` 

5. The judgment was delivered on 20th 
of July, 1981 and the trial court directed 
the tender papers and quotations to be 
filed. The order dated 7-8-1981 is rel- 
evant and is extracted :— 

“The defendants had been directed to 


-file the tender papers and the quotation 


submitted by the plaintiff as admittedly 
there was no agreement and the tender 
paper contains arbitration clause. The 
defendant No. 1 filed some papers which 
contained the quotation submitted by the 
plaintiff and a note submitted by Eke- 
cutive Engineer, Lift Irrigation, Sambal- 
pur to. the Director, Lift . Irrigation, 
which also shows ‘that tenders were in- 
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vited from local contractors for mstalla- 
tion of tube wells. His note further 
shows that the work had been entrusted 
to ‘Sri B. K. Parida and Brothers for in- 
Stallation of tube wells. The tender paper 
has not been filed either by defencant 
No. 1 or by defendant Yo. 3. Defencant 
No. 3 has filed a memo today that no 
tender papers are available with them. 
The tender papers are stpposed to be in 
custody of either defendent No. I or de- 
fendant No. 3. When -he same is not 
produced and a memo ig filed that they 
are not traced adverse irference is tc be 
drawn against the defendants that if the 
tender papers are filed, the same are 
likely to go against the interest of the 
defendants, Since the plaintiff has speci- 
fically pleaded that ths tender papers 
contain the arbitration Gause and the 
correspondence filed by the defendant 
No, 1 shows that the wark had been en- 
trusted to the plaintiff, the parties are 
directed to file a panel cf names for ap- 
pointment of Arbitrator.........” 


I have already pointed out that the 
plaintiff had specificalty pleaded that 
there were tender papers containing the 
arbitration clause whieh has been ex- 
tracted in the petition. Defendants 1 and 
2 have specifically indicateqd in their 
written statement that tmey had notaing 
to comment about the plaintiff’s aver- 
ment. Admittedly, the third defendant 
was not in existence wh2n the work was 
executed and the work had either been 
handled by the Chief Engineer (defen- 
dant No. 2) or the Direztor of Lift Irri- 
gation before the Corporation was form- 
ed. The Corporation (defendant No. 3) 
has also not specificelly pleaded that 
there was no tender paper. It has only 
taken the stand that no such papers are 
_ forthcoming from its reeords. In the ab- 
sence of any denial by defendants 1 and 
2, the “learned Trial Judge was entitled 
to come to the conclusion that there were 
tender papers and the arbitration clause 
as pleaded by the plaintiff was a pact of 
the same. 


6. Admittedly no cortract has been 
executed. The question for consideretion, 
therefore, is whether from the corres- 
Jpondence and the conduct of the parties, 
the existence of an arbi-ration clause can 
be spelt out. The Supreme Court ir the 
case of Jugal Kishore v. Mrs. Goolbai 
‘Honmusji, AIR 1955 Sc 812 (at p. 815) 
held :— 

ARNE, it is settled law that to ccnsti- 
tute an arbitration agreement in writing 
it is not necessary that +t should be sign- 
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ed by the parties, and that ii is sufficient 
if the terms are reduced to writing ana 
the agreement of the parties thereto is 
established.” 

In the case of Union of India v. A. L. 
Rallia Ram, AIR 1963 SC 1685, the Court 
had two aspects to consider — 

(i) Whether there was an arbitration 
agreement within the meaning of S. 2 (a) 
of the Arbitration Act; and 

(ii) Whether the requirements of S. 175 
(3) of the Government of India Act, 1935 
(corresponding to Article 299 of the Con- 
stitution of India) had been satisfied. 
Dealing with these aspects, Shah, J., as 
the learned Judge then was, speaking for 
the Court observed (paras 10, 11):— 

"The authority of an arbitrator de- 
pends upon the authority conferred by 
the parties by agreement to refer their 
differences to ‘arbitration. By S. 2 (a) of 
the Arbitration Act, 1940 arbitration 
agreement means a written agreement to 
submit present or future differences to 
arbitration, whether an arbitrator is 
named therein or not. A writing incorpo- 
rating a valid agreement to submit dif- 
ferences to arbitration is therefore requi- 
site; it is however not a condition of an 
effective arbitration agreement that it 
must be incorporated in a formal agree- 
ment executed by both the parties there- 
to, nor is it required to be signed by the 
parties. There must be an agreement to 
submit present or future differences to 
arbitration, this agreement must be in 
writing, and must be accepted by the 
parties, Clause 13 in Form F. D. (M} 70 
fulfils all these requirements. But the 
Dominion of India being a party to the 
arbitration agreement, to be binding the 
agreement had also to conform to the re- 
quirements of S. 175 (3) of the Govern- 
ment of India Act, 1935, for an arbitra- 
tion agreement is a contract within the 
meaning of the Government of India Act 
and it must, to bind the Dominion of 
India, be made in the form prescribed by 
that section. The question which then 
falls to be determined is whether the let- 
ter accepting the tender of the respon- 
dent conformed to the requirements of 
S. 175 (8) of the Government of India 
Act, 

Section 175 (3) does not in terms re- 
quire that a formal document executed 
on behalf of the Dominion of India, and 
the other contracting party, alone is ef- 
fective. In the absence of any direction 
by the Governor-General under S. 175 
(3) of the Government of India Act pre- 
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scribing the manner, a valid contract 
may result from correspondence if the 
requisite conditions are fulfilled. The 
contracts for sale of war disposal goods 
were not directed by the Governor- 
General to be made by a formal docu- 
ment executed on behalf of the 
Governor-General as well as by the pur- 
chasing party. It is true that S. 175 (3) 
uses the expression executed but that 
does not by itself contemplate execution 
of a formal contract by the contracting 
parties. A tender for purchase of goods 
in pursuance of an invitation issued by 
or on behalf of the Governor-General of 
India and acceptance in writing which 
is expressed to be made in the name of 
the Governor-General and is executed on 
his behalf by a person authorised in that 
behalf would conform to the require- 
ments of S. 175 (8).” 

It is the plaintiffs case that the tender 
contained the arbitration clause, ‘plain- 
tiff gave quotations on the basis of the 
tender and the quotations were accepted 
and the plaintiff was asked to execute 
the work. The learned Trial Judge has 
also accepted this stand of the plaintiff. 

A Division Bench of the Calcutta High 
Court in the case of Union of India v. 
Himco (India) Private Ltd., AIR 1965 Cal 
_ 404, on similar facts as here came to 

hold that the consensus of both the par- 
ties to the terms embodied in acceptance 
of tender in writing has been established 
and relying on the observations of 
Venkatarama Ayyar, J. in Jugal Kishore’s 
case (AIR 1955 SC 812), held that an 
arbitration clause could be spelt out. 

In view of the non-denial of the plain- 
tiffs’ assertion to the existence of arbitra- 
tion clause in the tender, defendants 
1 and 2 are precluded from raising this 
question. Plaintiffs plea with reference 
to existence of the arbitration clause was 
a plea of fact and when there was no 
denial, it must follow that there was no 
dispute which could be put as an issue 
for determination. As I have already 
pointed out, it is the admitted position 
that the third defendant was not in exist- 
ance at the relevant time. Therefore, the 
competent parties to plead in denial were 
defendants 1 and 2. As they have not dis- 
puted the existence of the tender paper, 
the plea raised before the Trial Judge at 
a subsequent stage should not have been 
entertained. 

7. No other question was canvassed at 
the hearing. Since I have repelled the 
contentions of learned Advocate-General 
appearing for the State with reference to 


Hadibandhu v. Bhagaban 


A.LR. 


the point canvassed, these appeals must 
fail and are dismissed. Parties are direct- 
ed to bear their own costs in this Court. 

Appeals dismissed. 
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Hadibandhu Mohapatra, Appellant v. 
Bhagaban Barik and others, Respondents. 

Second Appeal No. 5 of 1978, D/- 2-2- 
1982.* 

Civil P. C. (5 of 1908), Section 102 (as 
amended in 1976) — C.P.C. Amendment 
Act (1976), S. 97 (3) — Appeal filed after 
coming into force of amendment Act — 
Provisions of S. 102 as amended would 
a (General Clauses Act (1 of 1897), 

Sub-sec, (3) of S. 97 of Amendment Act 
expressly takes away the right of appeal. 
It clearly indicates that the Legislature 
was conscious of the principle that rights 
and causes of action vested prior to the 
coming into force of an amending enact- 
ment are saved unless taken away ex- 
pressly or by necessary implication. To 
meet this situation, sub-sec. (3) of S. 97 
has been enacted expressly taking away 
the vested right. The contention that S. 6 
of the General Clauses Act still preserves 
the right of appeal is not acceptable. 
Since sub-sec. (3) of S. 97 of the Amen- 
ment Act indicates a different intention, 
S. 6 of the General Clauses Act cannot 
be pressed into service. Therefore, the 
provisions of S. 102, C. P. C., as amend- 
ed in 1976, are retrospective, The second 
Appeal filed after the commencement of 
the Amendment Act of 1976 would not 
be maintainable when the amount in- 
volved in the appeal is below Rs. 3,000/-. 

(Para 10) 

S. C. Mohapatra, for Appellant; R. K. 
Mohapatra and A. N. Misra, for Respon- 
dents. ' 


JUDGMENT:— The second appeal is by 
the plaintiff against a reversing decree. 

2, The plaintiff's case was that the 
defendants are members of a Hindu joint 
family and defendant No. 1 as karta 
thereof took a loan of Rs. 1,000/- from 
him on 12-6-1968 agreeing to repay the 
same, on demand together with interest 
at the rate of 12 p.c.p.a. and executed a 
document (Ext. 1) acknowledging receipt 
of the amount. On 8-4-1971, defendant 
No. 1 paid Rs. 10/- towards interest of 


*From decision of S. Patnaik, Addl. Sub. 
J., Puri, D/- 15-9-1977. 
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the loan and has not paid the balance de- 
spite repeated demands. 

3. The defendants denied the loan and 
contended that they are barbers of the 
village and the villagers had ill-fee_ing 
against them as they did not serve them 
properly. There was party faction in the 
village resulting in some litigation and 
ultimately the defendants agreed to serve 
the villagers and their thumb marks and 
signatures were taken on some blank 
` papers by way of securicy, and the suit 
document has been mantfactured on one 
of such blank papers for the purpose of 
this case. . 

4, The learned Munsif held that the 
suit document (Ext. 1) is genuine and 
that defendant No. 1 as the karta of the 
joint family incurred a lean of Rs. 1,000/- 
‘from the plaintiff and that all the deen- 
dants are liable to repay the same. On 
appeal, the learned Additional Subardi- 
nate Judge set aside the trial court’s 
decree and dismissed th2 plaintiffs ‘suit. 
One of the grounds taken by the learned 
Additional Subordinate Judge in dismiss- 
ing the suit is that the plaintiff has not 
complied with the mancatory provisions 
of S. 18-B of the Orissa Money Lenders’ 
Act. Aggrieved by ths decision, the 
plaintiff has preferred this second appeal. 

5. Mr. R. K. Mohapetra, the learned 
counsel appearing on behalf of the de- 
fendants-respondents rased a prelimin- 
ary objection based on S. 102, C. P. C. 
His contention is that as the claim in- 
volved in the suit does not exceed Ru- 
pees 3,000/- no second eppeal lies. 

6. S. 102, C. P. C., as amended by the 
Code of Civil Procedure (Amendrrent) 
Act, 1976, prohibits a second appeal in 
any suit of the nature cognizable by 
courts of small causes when the amount 
or value of the subject-matter of the ori- 
ginal suit does not exceed Rs. 3,000/-. 
The limit of Rs. 3,000/- was introd-aced 
in S. 102 by the Amending Act of 1976 
which came into operation on 1-2-1977. 
The suit out of which tne second appeal 
arises was instituted on 6-4-1974. The 
appeal before the lower Appellate Court 
was preferred on 30-7-1376 and was dis- 
posed of on 15-9-1977. The second ap- 
peal was preferred on 2-1-1978, It is not 
disputed ‘that the suit is of the neture 
cognizable by courts of small causes. The 
claim involved in the suz is Rs. 1668. 


% It is urged on bekalf of the appel- 
lant that a right of appeal is a vested 
right which comes into existence at the 
very inception of the sutt, and unless the 
amendment introduced. by the Amend- 
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ment Act of 1976 in .S. 102, C. P. C. is 
retrospective. the right to prefer the 2nd 
appeal, which became vested when the 
suit was filed, would not be affected. 

8 The question for consideration is 
whether the amendment introduced by 
the aforesaid Act is retrospective in op- 
eration. In the absence of such retrospec- 
tive operation the right of presenting a 
second appeal, which become vested at 
the date of institution of the suit, would 
not be affected by the limit being raised 
from Rs. 1,000/- to Rs. 3,000/-. 

9. The provisions of law relevant to 
the preliminary objection are contained 
in S. 97 of the Amendment Act, 1976 
which, for ready reference, are repro- 
duced below : 

“97. Repeal and savings,— 


(1) Any amendment made, or any pro- 
vision inserted in the Principal Act by 
a State Legislature or a High Court be- 
fore the commencement of this Act shall, 
except in so far as such amendment or 
provision is consistent with the provisions 
of the Principal Act as amended by this 
Act, stand repealed, 

(Sub-sec. (2) omitted as unnecessary). 

(3) Save as otherwise provided in sub- 
sec. (2), the provisions of the Principal 
Act, as amended by this Act, shall apply 
to every suit, proceeding, appeal or ap- 
plication, pending at the commencement 
of this Act or instituted or filed after 
such commencement notwithstanding the 
fact that the right, or cause of action, in 
pursuance of which such suit, proceed- 
ing, appeal or application is instituted or 
filed, had been acquired or had accrued 
before such - commencement.” 

10. Sub-sec, (3) of Sec. 97 makes it 
clear that save as otherwise provided in 
sub-sec. (2) the provisions of the Prin- 
cipal. Act as amended in 1976, would be 
applicable to all suits, proceedings, ap- 
peals or applications pending at the com- 
mencement of the Act or instituted or 
fileq thereafter notwithstanding the fact 
that the right or cause of action in pur- 
suance of which such suit, proceeding, 
appeal or application is instituted or filed, 
had been acquired or had accrued before 
such commencement. This provision ex- 
pressly takes away the right of appeal. 
It clearly indicates that the Legislature 
was conscious of the principle that rights| ' 
and causes of action vested prior to the 
coming into force of an amending enact- 
ment are saved unless taken away ex- 
pressly or by necessary implication. To 
‘meet this situation, sub-sec. (3) of S. 97 
has been enacted expressly taking away 
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the vested right. The instant case is not 
covered by the specific savings made in 
isub-sec, (2) of S. 97. It is, therefore, not 
possible to accept the argument advanc- 
ed on behalf of the appellant that S. 97 
(3) does not affect the vested right of 
appeal. The contention that S. 6 of the 
General Clauses Act still preserves the 
right of appeal is not acceptable. 

- Section 6 of the General Clauses Act 
itself provides “unless a different inten- 
tion appears, the repeal shall not affect 
any right, privilege or obligation or li- 
ability acquired or incurred under any 
enactment so repealed.” Since sub-sec- 
tion (3) of S. 97 of the Amendment Act 
indicates a different intention, Sec. 6 of 
the General Clauses Act cannot be 
pressed into service. My conclusion, 
therefore is that the provisions of S. 102, 
C. F. C, as amended in 1976, are retro- 
spective and the second appeal having 
been filed after the commencement of 
the Amendinent Act of 1976 is not main- 
tainable. 

11. Mr. S. C. Mohapatra for the ap- 
pellant has made an application that the 
second appeal may be converted into a 
revisional application under Sec. 115, 
C. P. CŒ. if the second appeal is not 
maintainable. According to him, this is a 
case of illegal exercise of jurisdiction 
covered by cl. (c) of S. 115. (1), C. P. ©. 
I am, therefore, inclined to permit the 
appellant to convert the proceedings into 
a civil revision under S. 115, C. P. C. 

12. Let the second appeal be convert- 
ed into a civil revision. 

Order accordingly. 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 
_ Sandeep Kumar Ghosh, Petitioner v. 
Utkal University and another, Opposite 
Parties. 

Original Jurn. Case No. 2447 of 1981, 
D/- 14-1-1982, 

Utkal University Regulations, Chap. I, 
Regn. 9 (2) read with Utkal University 
Hard Case Rules, R. 1 (a) — Reference to 
Board of Conducting Examiners under — 
M.B.B.S. Examination — Candidate fail- 
ing in one subject or group only either in 
written paper or in aggregate of written- 
cum-oral paper entitled to pass —- Peti- 
tioner failing both in written as well as 
in group of written-cum-oral papers — 
Case not governed by Rules — No rete 
ênce is to be made to Board, 
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ing in one subject or group only either 
in written paper or in. the aggregate’ of 
written-cum-oral paper for 3 per cent of 
maximum marks or less shall be made 
to pass, The petitioner in the instant case 
challenged the decision that he failed at 
the M.B.B.S. examination. He had secur- 
ed in Biochemistry 60 per cent in practi- 
cal, 60 per cent in oral but fell short of 
2 marks in the written and oral examina- 
tions taken together having secured two 
marks less than the minimum of 40 marks 
in the written paper. 

Held that the petitioner’s case would 
not be governed by the Rules and there- 
fore, no reference to the Board of Con- 
ducting Examiners was to be made. Peti- 
tioner could not have be€n declared to be 
successful and his case could not come 
under the Rules as he failed both in the 
written paper as well as in the group of 
written-cum-oral papers taken together. 
It was not a case where the petitioner had 
failed in one subject or group only either 
in written paper or in the aggregate or 
written-cum-oral papers for 3 per cent. 

(Para 4) 

Dr. S. C. Dash and B. K. Patnaik, for 
Petitioner; S. C. Mohapatra, for Opposite 
Parties. 


BEHERA, J.:— The petitioner, a candi- 
date at the First M.B.B.S. Examination 
held in April, 1981, by the Utkal Univer- 
sity, as a regular student of Shriram 
Chandra Bhanja Medical College. Cut- 
tack, challenges the decision that he had 
failed at the examination although he 
had secured marks entitling him to pass 
under the Regulations of University read 
with the Rules of “Hard Cases” for the 
M.B.B.S. Examinations (hereinafter re- 
ferred to as the ‘Rules’). Regn. 9 (2) of 
Chapter XI dealing with M.B.B.S. Exam-« 
ination of the Utkal University: 

“In order to pass the examination a 
candidate must obtain 50% (fifty per 
cent) of the maximum marks in the writ- 
ten and oral together, subject to a mini- 
mum of 40 per cent in each of these 
(written and oral) and 50 per cent in 
practical.” : 
The petitioner had secured in Biochemis: 
try 60 per cent in practical, 60 per cent in 
the oral, but fell short of 2 marxs in the 
written and oral examinations taken to- 
gether having secured two marks less 
than the minimum of 40 marks in the 
written paper. The Rules provide that 
candidates failing in one subject or group 
only either in written paper or. in the 
aggregate of written-cum-oral paper for 
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3 per cent of maximum marks or. less 
shall be made.to pass. Azcording to the 
petitioner, he failed only in Biochemis~ 
try and that, too, for 2 per cent in the 
written paper or in the -written-cum-oral 
papers taken together for 1 per cent and 
it was, therefore, a fit cease for reference 
to the Board of Conducting Examiners to 
apply the Hard Case Rules and declare 
the petitioner to be successful, but the 
University authorities did not refer the 
case of the petitioner to the Board and 


made him to fail. The petitioner repre-" 


sented his case to: the Vice-Chancellor 
twice, but without any effect. The peti- 
-tioner had been awarded the marks at 
the examination as per Annexures 1 and 
3. Annexure 4 is the cory of a represen- 
tation made by the petitioner to the Vice- 
Chancellor. Annexure 2 is a copy of the 
Scheme of Examinatior. prescribed by 
the Medical Council of India. 

2. The opposite party No. 1 has, in a 
counter affidavit, disputed the assertion 
made by the petitioner that his 
would be governed by tke Rules and that 
it should have been referred to the Board 
for declaring the petitioner successful at 
the examination. According to the oppo- 
site party No. I, the petitioners case 
would not come within the purview of 
the Rules in that he had failed both in 
the written paper as weil as in the group 
of written and oral papers taken toge- 
ther. The recommendation of the Indian 
Medical Council, as per Annexure 2, as 
averred in the counter-affidavit. is not 
applicable to the University. 

3. Dr. Dash appearing for the peti- 
toner has submitted before us that as 
the petitioner had failed only in Bio- 
chemistry and that, too for obtaining 38 
marks as against the minimum pass 
‘marks of 40 and the marks were short by 
1 per cent in respect of both written and 
oral papers for Biocherristry, it was a fit 
case for reference to the Board of Con- 
ducting Examiners to apply the Rules. 

_ 4 The Rules in so far as are relevant 
for the present case previde: 

- “J, The Board of Conducting Exam- 
iners shall consider the following cases: 
_ (a) Candidates failing in one subject or 
group only either in written papers or in 
the aggregate or written-cum-oral papers 
for 3 per cent of maximum marks or 
Jess, 

‘N.B.: Only written papers are to be 
-@xamined, re 
XX XX 
As rightly submitted ad Mr. “Mohapatra 
on behalf of. the opposite -party No. 1, the 
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petitioner had failed in Biochemistry 
having secured 38-marks in the written 
paper and 60 marks in oral and had thus 
secured 98 marks although he was re- 
quired to secure 50 per cent of the 
maximum marks in the written and oral 
together and, as such, he could not have 
been declared to be successful and his 
case would not come under the Rules as 
he failed both in the written paper as 
well as in the group of written-cum-oral 
papers taken together. It was, therefore, 
not a case where the petitioner had fail-| 
ed in one subject or group only either inf 














ten-cum-oral papers for 3 per 
maximum marks or less. The petitioner) 
had failed both in the written paper as 
well as in the group and, therefore, wef 
would accept the submission made on be-[ 
half of the opposite party No. 1 that the} 
petitioner’s case would not be governed by 
the Rules and therefore, no reference to}: 
the Board of Conducting Examiners in|. 
the case of the petitioner was to 
made. 

5. We would, accordingly, dismiss the 
petition, but in the circumstances of the 
case, make no order as to costs. 

Consequent upon this case being dis- 
posed of, the previous order passed by us 
not to publish the result of the supple- 
mentary examination in respect of the 
petitioner stands vacated, 

R. N. MISRA, C. J.:— I agree. 

. Petition dismissed, 


AIR 1982 ORISSA 153 
R. N. MISRA. C. J. AND 
B. K. BEHERA, J. 

Dr. Niranjan Pradhan and etc., Peti- 
tioners v. State of Orissa and others, Op- 
posite Parties. 

O.J.Cs, Nos. 1962, 2010, 2115, 2214 and 
2294 of 1981, D/- 16-12-1981. 


(A) Constitution of India, Art. 15 — 
Orissa prospectus for admission to Post- 
Graduate Courses in Medicine for Session 
1981-82, Cl. 5 (1) (b) — Weightage on 
basis of service in rural area — Not per 
se discriminatory — However, weightage 
of 15 per cent as envisaged, is on high 
side, 

. Weightage in Cl. 5 (1) (b) on basis of 
service in rural area per se is not discri- 
minatory. However, when, as provided 
by Cl. 5 (1) (b), 3000 marks allotted in 
M.B.B.S. examination are  telescopised 
as 100, addition of 15 marks by way of 
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weightage is somewhat excessive, There 
may be instances where top-ranking stu- 
dents may have to be overlooked when 
full weightage of 15 marks is given on 
account of 5 years of service in rural 
area, For instance, a student who has se- 
cured more than 70 per cent marks in 
the M.B.B.S. examination will have to bé 
bypassed to accommodate a Second Di- 
vision student securing less than 60 per 
cent marks, Provision for weightage 
should be so made that while the social 
purpose of creating a bias for rural ser- ~ 
vice works out, efficient and top-ranking 
students with a bright career should not 
be bypassed. Possibly, weightage between ` 
5 per cent and 10 per cent should be work- 
ed out so that the competition for selec- 
tion may be confined to at least First Di- 
vision students and those securing less 
than 60 per cent marks may not come in- 
to the arena through the medium of 
weightage. The recommendation of the 
Medical Council in this behalf had clear- 
ly indicated that weightage should be 
available when other conditions are equal. 
This obviously means that when candi- 
dates are almost of the same excellence, 
weightage could be extended on the basis 
of service in rural area. This condition 
had been indicated so that by mere 
weightage merit may not be brushed 
aside and the process of selection may 
not fail to serve the social interest, 
However, the High Court did not inter- 
fere with the admissions made on basis 
of weightage as it could not indicate what 
exactly the weightage should be and had 
left the question to the State discretion. 
(Paras 6, 7) 
(B) Constitution of India, Art. 15 — 
Orissa prospectus for admission to Post- 
Graduate Courses in Medicine for Ses- 
sion 1981-82, Cl. 1 (ii) (a) — Reservation 
of seats for Scheduled Castes and Sche~ 
duled Tribes candidates — Not open to 
challenge on ground of absence of reser- 
vation in specialities where seats are less 
than 6 or 7. (Para 6) 
(© Constitution of India, Art, 14 — 
Orissa prospectus for admission to Post- 
Graduate Courses in Medicine for Ses- 
sion 1981-82, Cl. 1 — Reservation of 2 
seats for Medical Officers who have be- 
come unsuccessful in Post-Graduate 
examination outside the State — Not ten- 
able — This is a premium on incompe- 
tency. l (Para 6) 
Cases Referred: Chronological Paras 
AIR 1980 SC 820 F 5 
L. Rath, S. C. Roy, A. K. Misra and 
B. S. Misra, for Petitioners, Govt. Advo- 
tate, for Opposite Parties. ' 
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R. N. MISRA, C. J.:— Each of these ap- 
plications under Art. 226 of the Constitu- 
tion is by a doctor in the employment of 
the State and challenge in each of these 
applications is to the weightage provided 
under Clause 5 (1) (b) of the Prospectus 
for admission into the Post-Graduate 
Courses at the three Medical Colleges of 
the State and outside the State for the 
Session 1981-82. As a common question 
has been raised in all these applications 
and counsel for both sides submitted com- 
mon arguments at a combined hearing, 
we propose to dispose of all these five 
applications by a common judgment. 

.2. In all these cases except O.J-Cs. 
1962 and 2294 of 1981, the facts pleaded 
are these. The petitioners are Medical 
Graduates in the employment of the 
State. While the petitioner of O.J.C. No. 
2010 of 1981 is a member of the Sche- 
duled Caste, the petitioner in each of the 
other two cases is not. Medical service 
under the State Government is divided 
into two broad categories: (a) teaching 
posts confined to the three Medical Col- 
leges being the S.C.B. Medical College 
at Cuttack, the M.K.C-G, Medical College 
at Berhampur and the V.S.S. Medical 
College at Burla affiliated to the Utkal, 
Berhampur and Sambalpur Universities 
respectively and (b) service in the peri- 
phery which is the other category con- 
sisting of employment both in urban end 
semi-urban areas as also rural areas. 
Under the service rules, service was in- 
terchangeable between the two. broad 
categories until some years back. but by 
rules made under the proviso to Art. 309 
of the Constitution, such practice has 
been abandoned. Employment in the two 
categorries, therefore, has now become 
separate and independent of each other. 
Each of these three petitioners applied 
for seats in the Post-Graduate Course in 
terms of the Prospectus for the 1981-82 
session and none of them has been select- 
ed. In these three applications, challenge 
is mainly to the provision for weightage 
in the prospectus which according to the 
petitioners has been utilised to boost up 
claim of others in preference to theirs. 
The petitioner in O.J.C. 1962 of 1981 did 
not apply for admission, but simply chal- 
lenges the Prospectus providing weight- 
age. It is he who challenges the provi- 
sion in Clause (ii) (c) of paragraph 1. of 
the Prospectus where two seats have been 
reserved for Medical Officers who have 
become unsuccessful in Post-Graduate 
examinations outside the State. The peti- 
tioner in O.J-C. No. 2010 of 1981 has rais- 
ed an additional contention namely, 
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though 15 per cent of the seats are sti- 
pulated to be reserved for Scheduled 
Castes candidates, whils implemen-ing 
this policy, adequate reservation has not 
been made; and if subjec-wise reservation 
had been made, the Scheduled Castes 
candidates would not hare been prejudi- 
ced at all and they would have got tneir 
preferences in respect of the 15 per zent 
seats, 


In O5.C. No. 2294 of 1981, the peti- 
tioner, apart from being a Medical Gra- 
duate, possesses Post-Graduate M.S. De- 
gree and is a Clinical Tator in the De- 
partment of Neuro-Surgery in the SC.B. 


. Medical College, Cuttack In 1981-82 pro-. 


vision for the first time was made for 
teaching facility in the super. speciality, 
ie. M.Ch. in Neuro-Surgery. The peti- 
tioner applied for being selected for un- 
dergoing such course, He has alleged 
that he was a more meritorious student 
than the two who have keen selected, but 
he was not selected mainly on account of 
the provision for weightage for service 
in rural area. He has. therefore, jcined 
the other group of cand:dates who want- 
ed admission into the Post-Graduate 
course challenging the provision for 
weightage. He has pleaded that the Pro- 
fessor of the Department as also the Di- 
rector of Health have racommended that 
as against two seats in the super spacia- 
lity for which provision had been made, 
an additional seat be created and the 
petitioner be admitted as he is eminently 
suitable for getting the super speciality 
degree, 


3. In the 
these cases which are more or less on 
the same lines, it has b2en pleaded that 
provision for weightage in Cl. 5 (1) (b) 
of the Prospectus was necessary in view 
of the fact that majority of the posts of 
Medical Officers is in the rural greas. 
Doctors do not accept postings in rural 
areas and when transferred avoid to ac- 
cept such posting. Under the rules, for 
promotion to different posts of specialists 
as also to posts of Sub-Divisional Medical 
Officers and Chief District Medical. Offi- 
cers, Post-Graduate qualification is neces- 
sary. Post-Graduate degree is also neces- 
sary for promotion to the rank of Class I 
in Medical Service under the Directorate. 
With a view to giving proper incentive 
and appropriate bias fo> acceptance of 
posting in rural areas amd with a view to 
providing due promotior.al prospects and 
for increasing efficiency of the medical 
service in the rural areas and in. keeping 
with the recommendaticn of the Indian 
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Medical Council, provision was made in 
Clause 5 (1) (b) of the Prospectus. Such 
weightage is not only reasonable and 
wholesome but is in keeping with the 
well-accepted policy of Government that 
the majority of the citizens of India who 
live in the rural areas should have ade- 
quate medical care. It has next been 
pleaded that the reservation of 15 per 
cent of the Post-Graduate seats for mem- 
bers of the Scheduled Castes and 5 per 
cent thereof for members of the Schedul- 
eq Tribes is a reasonable reservation and 
since such reservation is in keeping with 
the constitutional mandate, there can be 
no challenge to it. In subjects where 
there are less than 6 seats in all, there 
can be no reservation. Therefore, subject- 
wise reservation has been provided where 
more seats are available. keeping the 
ratio of reservation in view. The general 
scheme is not open to attack. 

4. At the hearing, counsel for the peti- 
tioners reiterated these submissions. 
Learned Government Advocate appearing 
for the State and the public officers con- 
tended:— 

(i) Weightage had been given in ac- 
cordance with the recommendation of the 
Indian Medical Council; 

(ii) In providing weightage, no dis- 
criminatory treatment has been shown 
and, at any rate, there is a clear differ- 
ence between the two groups, namely, 
teachers in the Medical Colleges and Doc- 
tors serving in the periphery in non-rural 
areas on one side and Doctors serving in 
the periphery in rural areas on the 
other. Cushioning provided by the medi- 
um of weightage is not open to attack; 

(iii) Provision for weightage is a public 
necessity and is in the larger interest of 
the State; 

(iv) As the number of seats provided in 
any subject is based upon the recom~ 
mendation of the Indian Medical Council 
which prescribes an approved proportion 
of teacher-student strength, there can be 
no direction for enhancement of seats at 
this stage: 

(v) Selections have already been made 
and the Post-Graduate study has already 
commenced. Relief if granted to the peti- 
tioners at this stage would disturb the 
study and a direction to admit the peti- 
tioners would keep away several others 
who but for the weightage would have 


- been preferred to the petitioners. 


5. We shall now proceed to examine 
the correctness of the rival contentions, 
But before we touch these points direct- 
ly, we would like to make certain general 
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observations for indicating what should 
be the appropriate attitude with which 
these questions should be looked at. Me- 
dical assistance is an indispensable neces- 
sity for citizens of a civilized country. In- 
disputably. bulk of the citizens in India 
live in the countryside, where medical 
facility is not adequate, number of hos- 
pitals is few and many of them are not 
appropriately manned. Judicial notice can 
be taken of the position that there is an 
egalitarian bias and educated people in- 
cluding doctors prefer to be in urban and 
Semi-urban areas and do not like to go 
to the countryside. 

It is in the general interest of the coun~ 
try as also the people that the most suit~ 
ed people are given facilities for obtain- 
ing the highest of qualifications so that 
Society may be best enriched. As was 
pointed out by the Supreme Court in the 
case of Dr. Jagdish Saran v. Union of 
India, AIR 1980 SC 820 (Para 16), 

s£ Anyone anywhere, 
high, agrestic or urban, man or woman, 
and whatever his religion or irreligion. 
Shall be afforded equal chance for ad~ 
mission to any secular educational course 
or school for cultural growth, training 
facility, speciality or employment. Each 
according to his ability, is of pervasive 
validity, and it is a latent, though radical, 
fundamental that, given propitious envix 
ronments, talent is more or less evenly 
distributed and everyone has a prospect 
of rising to the peak......... di 
We do not dispute that the philosophy 
and pragmatism of universal excellence 
through universal equal opportunity is 
part of our culture and constitutional 
creed. But as the Supreme Court pointed 
out in the very same case (Para 17). 


“This norm of non-discrimination, 
however, admits of just exceptions geared 
to equality and does not forbid these 
basic measures needed to abolish the 
gaping realities of current inequality af- 
flicting ‘socially and educationally back- 
ward classes’ and ‘the Scheduled Castes 
and the Scheduled Tribes’......... i“ 

The Indian Medical Council recommend- 
ed that 

“Other conditions being equal, weight- 

age may be given to persons who have 
worked in rural areas or the Armed For- 
ces Medical Services for at least two 
years.” 
This recommendation emphasised upon 
“other conditions being equal.” The re- 
commendation did not refer to the extent 
of weightage. Clause 5 (1) ©) of the Pro- 
spectus provides:— 


essees 
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“Weightage will be given for service 

in rural area in respect of in-service doc- 
tors working under the Government of 
Orissa. They will be given credit of 3 
marks for each completeq year of rural 
service, subject to a maximum of 15 
marks.” 
Rural service has been explained to mean 
service rendered in areas other than 
municipal areas or notified area councils, 
Counsel attacking weightage did not con- 
tend that provision for weightage as such 
was bad and not sustainable. The grava- 
men of the attack was that to make pro~ 
vision for weightage in a case of this 
type where the place of posting was be- 
yond the control of the employee was 
bound to lead to discrimination. It was 
also contended with considerable empha- 
sis that weightage of fifteen per cent was 
excessive and was likely to militate 
against brilliance or excellence in Uni- 
versity examinations, 

Clause 5 (1) (b) provides that the total 
marks in M.B.B.S. examination shouid 
represent 100 for the purpose of selection. 
These 100 marks represent, as alleged 
by the petitioners, and not controverted 
by the opposite parties, 3000 marks allot- 
ted to the different examinations in the 
M.B.B.S. course. When 3000 is telescopis- 
ed as 100. addition of 15 marks by way 
of weightage is, in our opinion, some- 
what excessive. There may be instances 
where top-ranking students may have to 
be overlooked when full weightage of 15 
marks is given on account of 5 years of 
service in rural area. For instance, a stu- 
dent who has secured more than 70 per 
cent marks in the M.B.B.S. examination 
will have to be bypassed to accommodate 
a Second Division student securing less 
than 60 per cent marks. While we do not 


accept the petitioners’ challenge to 
weightage on principle, we must point 
out that weightage of 15 per cent is 


somewhat excessive. We are inclined to 
think that the State Government is also 
anxious to see tha; deserving and bril- 
liant students get- opportunity to qualify 
themselves in the Post-Graduate courses 
so that efficiency in public service im- 
proves, That being the position, provision 
for weightage should be so made that 
while the social purpose of creating a 
bias for rural service works out, efficient 
and top-ranking students with a bright 
eareer should not be bypassed. Possibly, 
weightage between 5 per cent and 10 per 
cent should. be worked out so that the 
competition for selection may be. confined 
to at least First Division students and 
those securing less than 60- per. cent’ 
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marks may not come into the. arena 
through the medium of weightage. This. 
however, should be left-t> the State Gov- 
ernment to be worked out in an appro- 
priate way and we cannot take the re- 


sponsibility of deciding what. exactly 
should be the weightage. The re- 
commendation of the Medical Council 
had clearly indicated hat weightage 


should be available when other condit-ons 
are equal. This obviously means zhat 
when candidates are almost of the same 
excellence, weightage could be extended 
on the basis of service ir. rural area. In 
our opinion, the condition had been indi- 
cated so that by mere weightage merit 
may not be brushed aside and the prozess 
of selection may not fai to serve the 
social interest. It is true zhat postings are 
not in the hands of the employees, and 
the State decides the plaze of posting In 
the event of one getting posted in the 
rural area, credit of weightage is avail- 
able. The petitioners’ counsel harped up- 
on the position that the chance to get 
weightage thus depended upon the p-ace 
of posting and since posting was beyond 
the control of the emplcyee, entitlement 
to weightage was a matter of chance, We 
have not been able to see any force in 
this contention. Keeping he exigencies of 
public service in view, pcstings are made. 
At the time when a Doctor is posted, the 
fact that he is or is not entitled to 
weightage for Post-Graduate study does 
not come into the picture for considera- 
tion. Since we have already indicated that 
weightage as a matter of law cannot be 
objected to but it shoul -be within rea- 
sonable limits, we do not think we shculd 
accept the contention thet weightage per 
se is discriminatory. 


6. We may next deal with the ques- 
tion of reservation. In paragraph 1' (ii) (a) 
of the Prospectus, 15 per cent of the s2ats 
have been reserved for Scheduled Castes 
and 5 per cent for Scheduled Tribe candi- 
dates. It has also been irdicated that the 
reservation would be in respect of 22 
seats in the direct quota and 23 in the in- 
service quota out of the total of 226 seats. 
Reservation has also beer. carried to the 
specialities where the number of seats in 
the specialities is substantial. While the 
total number of reservec seats has teen 
indicated, the subjectwise break up in 
respect of reservation does not reach -hat 
number. On this basis a contention has 
_ {been advanced that for implemen-ing 
reservation adequate care has not teen 
taken. The learned Government Advozate 
has taken the stand that reservation has 
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been made in terms of the constitutional 
requirement, but in subjects where the 
total number of seats is less than 6 or 7, 
it hag not been possible to make any re- 
Servation. According to him, the conten- 
tion advanced on behalf of the petitioner 
in O.J.C. No. 2010 of 1981 that the State 
Government has failed to implement re- 
servation should not be accepted in the 
special facts of the case. We are inclined 
to accept the submission. 

There is absolutely no justification for 
reserving 2 seats for Medical Officers who 
have become unsuccessful in Post-Gradu- 
ate examination outside the State, This 
is a premium’ on incompetency, and we 
agree with the submission advanced at 
the bar that such reservation should not 
be provided: for particularly when the 
total number of seats is limited and there 
is keen demand for opportunity to meri- 
torious students for being provided the 
facility. 


7. The next contention is as to whe- 
ther at this stage we should interfere in 
the matter and allow the petitioners to 
get admitted. There is no dispute that the 
selection has been on the basis of 
weightage. Yet. we have no clear picture 
as to which candidate on the basis of 
weightage has been preferred to the 
petitioners, We have not held that weight- 
age is totally bad, nor have we been 
able to indicate what exactly the weight- 
age should be. That question has been 
left to the State Government to deter- 
mine on expert advice. In these circum- 
stances it becomes difficult for us to di- . 
rect the petitioners to be admitted by 
deleting weightage or merely on the basis 
of their performance in the ` M.B.B.S. 
examination. We suggest that for the 
coming years well in advance the Pro- 
spectus be published and adequate provi- 
sion be made regarding weightage keep- 
ing what we have indicated above in 
view. 

8 O.J.Cs. 2010, 2115, 1962 and 2214 of 
1981 must in the circumstances indicated 
be dismissed. 

9. We shall now come to OJ.C. No. 2294 
of 1981. We have already taken note of the 
Position that the petitioner is interested 
in admission into the super speciality of 
Neuro-Surgery- Provision for 2 seats has 
been made. The Head of the Department 
of the S.C.B. Medical College in the spe- 
ciality as also the Director of Health are 
of the view that the petitioner is eminent- 
and if he is given 
an opportunity of qualifying him- 
self in the super speciality, he would. 
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be able to render ‘better service to by the guardian on behalf of minor not 
in the College. With the existing arrange- being specifically enforceable even 


ments, according to the Professor, the 
petitioner could be accommodated. ‘This 
position has not been refuted seriously. In 
the circumstances, we allow the applica- 
tion and direct that the petitioner be ad- 
mitted into the super speciality in Neuro- 
Surgery subject again to the University 
Regulations regarding admission. 

10. The net result, therefore is that 
O.J.Cs. 2010, 2115, 1962 and 2214 of 1981 
are dismissed while O.J.C. No. 2294 of 
1981 is allowed. Let a writ be issued in 
the last case for implementing the direc- 
tion. The petitioner in that case is direct- 
€d to appear before the appropriate auth- 
ority within one week for purposes of 
admission. subject to clearance by the 
University. Petitions dismissed and one 
petition allowed. 

11. There would be no order for costs 
in these cases. 

BEHERA, J.:— I agree with my Lord 
the Chief Justice. 

Order accordingly. 


AIR 1982 ORISSA 158 
B. K. BEHERA AND R. C. PATNAIK, JJ. 

Sri Durga Thakurani Bije Nijigarh and 
others, Appellants v. Chintamoni Swain 
and others, Respondents. 

Second Appeal No. 260 of 1975, 
16-3-1982.* 

(A) Specific Relief Act (47 of 1963), 
S. 20 — Contract) for sale of property of 
private deity by its Marfatdar (trustee) 
for legal necessity It is specifically 
enforceable- (Hindu Law — Religious 
endowment — Transfer of Property of 
deity). 

Where the Marfatdar of deity entered 
into a contract for sale of property of 
the deity the same would be specifically 
enforceable when the deity was a private 
deity and the properties were real debot- 
tar and there was legal necessity for sale. 
In such a case, it could not be said that 
the contract was not enforceable on the 
ground that the deity being a perpetual 
minor, the law applicable to contract 
executed by guardian of minor for sale 
of property of the minor was applicable 
to contract entered into by Marfatdar or 
trustee for sale of the property of the 
deity and a contract for sale entered in- 


“From decision of R. N. Chatterji, Addl. 
Sub, J., Cuttack-Dhenkanal, D/- 19-7- 
1975. 
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though it may be for legal necessity or 
for benefit of the minor, on the same 
reasoning the contract for such sale was 
not enforceable. The analogy of minor 
was not applicable to deities. AIR 1933 
Cal 109, Rel. on. (Para 4) 

(B) Contract Act (9 of 1872), S. 11 — 
Minor — Contract for sale of his pro- 
perty by guardian for legal necessity — 
It is enforceable. (1911) ILR 39 Cal 232 
{PC) Held no longer good law in view of 
AIR 1948 PC 95; - AIR 1951 Orissa 351 
held per incuriam. j 

In India the guardian has legal com- 
petency to enter into contract to sell the 
property of a minor for purpose binding 
on the estate and in such a case if a de- 
fault was made, the vendee or the guar- 
dian representing the minor could file a 
suit for specific performance of the con- 
tract. (1911) ILR 39 Cal 232 (PC) Held 
to be no longer good law in view of AIR 
1948 PC 95. AIR 1951 Orissa 351 Held 
per incuriam. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1965 All 65: 1964 All LJ 389 (FB) 10 


AIR 1962 SC 83 il 
AIR 1962 Patna 319 8 
AIR 1958 Bom 202 8 
AIR 1956 Andh Pra 33 (FB) 8 
AIR 1955 Bom 1 (FB) 10 
AIR 1954 SC 379 10 
AIR 1951 Mad 431 8 
AIR 1951 Orissa 351 3, 4, 5, 8, 11 
AIR 1948 PC 95 : 1948 Ali LJ 226 
- 6, 8, 9, 10, 12 
AIR 1944 Mad 337 6, 8 
AIR 1939 Nag 265 6 
AIR 1933 Cal 109 : ILR 60 Cal 111 4 
AIR 1933 Mad 322 (FB) 6 
AIR 1928 Mad 407 6 
AIR 1926 Cal 445 6 
AIR 1925 All 595 6 
(1911) ILR 39 Cal 232: 39 Ind App 16 
(PC) 5, 6, 8, 9, 11 


B. R. Rao and B. L. N. Swamy, for Ap- 
pellants; M. N. Das, for Respondents. 


PATNAIK, J.:— This second appeal 
which has been referred to the Division 
Bench for disposal raises the question : 

“Whether a contract for transfer of 
property entered into by a marfatdar is 
specifically enforceable against the 
deity.” 

2. To appreciate the point, the facts 
need be briefly stated : 

The plaintiff asserts that property in 
question is the nominal private debottar 
of defendant No. 1, a private deity of 
defendants 2 and 3. In partition, the 
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deity and the disputed property fell to 
the share of defendants Mos. 1 and 2. For 
meeting the expenses of repairs, eviction 
of trespassers and undesirable persons 
and for completion of the construction of 
the temple, defendants Mos. 1 and 2 on 


11-12-1961 entered into an agreement to. 


sell the disputed property in respect of 
` which the plaintiff was a tenant, for Ru- 
pees 843/-. The property, having belcng- 
ed to the Khasmahal, permission was 
sought from the Khasmehal authorities. 
Since defendants Nos. 1 and 2 did not 
honour the agreement by executing the 
sale deed in spite of repeated requests by 
the plaintiff but made a gift of the pro- 
perty in favour of cefendant No. 4, 
Durga Thakurani represented by deten- 
dants Nos. 5 and 6, the suit for specific 
performance of contract has been filed. 


Contest has been made on behalf of the 
deity through defendant No. 5. Others 
have been set ex parte. H has been con- 
troverted that the property was nominal 
debottar and there was egreement as al- 
leged. It is said that the plaintiff was 
guilty of breach of promise. The suit 
after having had a cnequered course 
through different courts and remand is 
now before this Court ir second appzal. 
The concluded findings o2 fact now are: 

(a) the deity is a private deity; 

(b) the properties are real debottar; 

(c) there was legal necessity; and 

(d) there was a completed agreement 

for sale. 
.The courts below have concurrently 
decreed the suit. 


3. It is urged on behalf of the appel- 
lants (defendants Nos. 4, 5 and 6) that 
the deity being a perpezual minor, the 
law applicable to contract executed’ by 
guardian of minor for sale of property 
of the minor .is applicable to contract 
entered into by Marfatda> or trustee for 
sale of the property of. the deity. If is 
submitted that a contract for safe enter- 
ed into by tha guardian on behalf of 
minor not being specifically enforceable 
even though it may be for legal neces- 
sity or for benefit of the minor, on che 
same reasoning the con! ract in dispute 
is not enforceable. Reliance is placed on 
a decision of a Division Sench of fhis 
Court in the case of Suresh v. Ganesh 
(AIR 1951 Orissa 351). 


4. Mr. Das submits that the ideoi 
in the case of Suresh v. Ganesh (supra) 
has no application as the law applicable 

sto minor cannot by analogy be applied 
to a deity and relies upon a decision of 
the Division Bench of the Calcutta High 
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Court reported in (1933) ILR 60 Cal 111: 
(AIR 1933 Cal 109): Gopal Shreedhar 
Mahadeb v Shasheebhusan Sarkar, It 
was held therein : x 

“It has been argued that the deities 
are perpetual minors and so no contract 
made on their behalf should be specifi- 
cally enforced. The analogy of minority 
of deities, in our judgment. is a pure 
fiction, for which no authority is to be 
found in Hindu law itself: and we can 
conceive of no principle on which on 
such analogy a contract, otherwise good 
and valid, can be taken out of the class 
of contracts of which specific perform- 
ance may be granted under the law.” 

We are in agreement with the afore- 
said exposition of law and that meets 
the objection raised by Mr. Rao for the 
appellants. 


5. Coming to the principle decided by 
this Court in the case of Suresh v. Ga- 
nesh (AIR 1951 Orissa 351) (supra), we 
find that the Division Bench placed reli- 
ance on a decision of the Privy Council 
in Mir Sarwarjan v. Fakhruddin, (1911) 
ILR 39 Cal 232 : (39 Ind App 16). In that 
case, the guardian entered into a contract 
on behalf of the minor for purchase of 
certain land. Though it was found that 
it was to the advantage of the minor and 
was intended to bind the minor’s estate, 
their Lordships of the Privy Council 
held that the minor could not take ad- 
vantage of the contract and enforce the 
same specifically. It was observed there- 
in: 

“Their Lordships are of the opinion 
that it is not within the competence of 
the guardian of a minor to bind the 
minor or the minor’s estate by a con- 
tract for the purchase of immoveable 
property and they are further of the 
opinion that as.the minor in the present 
case was not bound by the contract, 
there was no mutuality and that the 
minor who has now reached his majority 
cannot obtain specific performance of the 
contract.” 

6.: The Division Bench held : 

“This is an unequivocal recognition by 
the P. C. of the position that a contract 
by a guardian on behalf of the minor 
seeking. to bind the minor’s estate is in- 


-valid.” 


The argument that in Sarwarjan’s case 
the contract was for purchase of pro- 
perty and so, prima facie could not be 
one for the necessity or benefit of the 
estate of the minor was repelled and at- 
tempt at distinguishing’ Sarwarjan’s case 
was unsuccessful. The Division Bench 
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followed AIR 1926 Cal 445 (Srinath v. 
Jatindra); Ramakrishna v. K. Chidambara 
(AIR 1928 Mad 407); Venkatachalam v. 
Sethuramarao (AIR 1933 Mad 322) (FB); 
Swartharam Ramsaran v. Ramballaph 
(AIR 1925 All 595) and Krishnachandra 
v. Rishabha Kumar (AIR 1939 Nag 265) 
which refused to see in Sarwarjan’s case 
the distinction urged. The Division Bench 
held that Sarwarjan’s case was based on 
the view : 

“Firstly, that the contract by the guar- 

dian though for the benefit of the minor 
is not enforceable and secondly, that 
Since it is not enforceable against the 
minor’s estate, it cannot be enforced in 
his favour for lack of mutuality.” 
This decision of the Division Bench was 
given on 2-9-1949. By then the Privy 
Council had rendered decision on 26th 
Feb, 1948 in Subrahmanyam’s case re- 
ported in AIR 1948 PC 95, reversing the 
decision of the Madras High Court in 
AIR 1944 Mad 337. 

7 This decision of the Privy Council 
turned on the scope of S. 53A of the 
T. P. Act. The facts were ; 

The respondent, a minor, agreed to sell 
through guardian and mother certain 
land to the appellants, the consideration 
was to be applied in liquidating the debt 
incurred by the father of the minor. Pos- 
session was handed over to the appel- 
lants; but the sale deed was not execut- 
ed. A suit was filed by the minor for re- 
covery of possession. The defendants- 
appellants relied upon S. 53A of the 
T. P. Act. Their Lordships observed :— 

“Their Lordships entertain no doubt 
that it was within the powers of the 
mother as guardian to enter into the 
contract of sale of 29-11-1935, on behalf 
the respondent for the purpose of dis- 
charging the father’s debt, and that, if 
the sale had been completed by the exe- 
cution and registration of a deed of sale, 
the respondent would have been bound 
under Hindu Law......... : 
After noticing the provisions contained 
in S. 11 of the Contract Act, their Lord- 
ships said : 

SE Geiseeas It is clear that, if the mother 
and guardian had taken no part at all 
in the transaction, the respondent could 
not have entered into a valid contract to 
Sell the land in suit to the appellants, 
but it is equally clear that such a con- 
tract could and did come into existence 
in the present case...... a 

- Their Lordships further approved a pas- 
sage from Pollock and Mulla’s Indian 
Contract and Specific Relief Acts : 
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“A minor’s agreement being now de- 

cided to be void, it is clear that there is 
no agreement to be specifically enforced; 
and it is unnecessary to refer to former 
decisions and distinction following Eng- 
lish authorities which were applicable 
only on the view. now overruled by the 
Privy Council.” 
A distinction is drawn between void con- 
tract entered into by minors in England 
and contracts entered into by guardians 
of minors in India for purpose binding 
on the estate. The next passage silences 
all doubts : 

“In the present case neither of the 
two conditions mentioned is wanting, 
having ` regard to the findings in the 
Courts in India. It would appear, there- 
fore, that the contract in the present 
case was binding upon the respondent 
from the time when it was executed, If 
the sale had been completed by a trans- 
fer, the transfer would have: been a 
transfer of property of which the re- 
spondent and not his mother, was the 
owner, If an action had been brought 
for specific performance of the contract, 
it would have been brought by or against 
the respondent and not by or against 
his mother.” - 


recognised that in India the 
guardian had legal competency to enter 
into contract to sell the property of a} 
minor for purpose binding on the estate; 
and in such a case if a default was made,|: 
the vendee or the guardian representing 
the minor could file a suit for specifici 
performance of the contract. 


8 It is unfortunate that the decision 
of the Privy Council in Subrahmanyam’s 
case (AIR 1948 PC 95) (supra) was not 
cited before the Division Bench . which 
decided Suresh v. Ganesh (AIR 1952 
Orissa 351) (supra). . 

In Ramalingam v. Babanambal, AIR 
1951 Mad 431, Viswanatha Sastri, J., in 
a learned and illuminating judgment ex- 
haustively treated the doctrine of mutu- 
ality as developed by English ‘decisions: 
His Lordship criticised the import of the 
doctrine into India by Lord Macnaghten 
in Mir Sarwarjan’s case ((1911) ILR 39 
Cal 232) (supra). His Lordship traced the 
history of the doctrine and’: judicial 
thinking by reference to decided cases 
and pointed out the difficulty faced over 
by English Judges in defining precisely _, 
the metes and. bounds of the doctrine,’ . 
His -Lordship finally observed: -.. . 





eerie I submit that the doctrine of 
‘mutuality’ illogical in form and in sus- 
stance unjust, has now been discarded 
by the very tribunal which was respoa- 
sible for its introduction in India and it 
need no longer cast its: soell on Indian 
Courts and sterilise contracts of sale en- 
tered into by a guardian on behalf of his 
ward for the latter’s interest or bene- 


In Vadakattu Suryaprakasam v. Ake 
Gangaraju (AIR 1956 Andh Pra 33), a 
similar question was posec before a Full 
Bench of the Andhra Pradesh High Court. 
Chief Justice Subba Rao (as his Lordship 
then was), upon review of various dezi- 
sions of the High Courts and of fhe 
Privy Council opined (Para 19) : 


“If the contract for sale was for necs- ` 


sity or benefit of the minor, it would be 
valid and enforceable.” 

“a minor has no legal competency to 
enter into a contract or authorise another 
to do so on his behalf. A guardian the-e- 
fore steps in to supplemant the mincr’s 
defective capacity. Capacity is the cra- 
tion of law whereas authority is derived 
from the act of parties. The limit end 
extent of his capacity are conditioned by 
Hindu Law. He can only function witain 
the doctrine of legal necessity or benefit. 
The validity of the transaction is judged 
with reference to the scone of his power 
to enter into a contract œn behalf of the 
minor. Even then personal liability aris- 
ing out of the guardian’s contract is li- 
ability of the minor’s estate only.” 


The Full Bench held that the decision 
in Subramanyam’s case (Supra) gave a 
complete go-by to the rule laid down in 
Sarwarjan’s case ((1911) ILR 39 Cal 232). 
It is worthwhile to note fhat Sarwarjen’s 
case was quoted and relizd upon by the 
Madras High Court in AIR 1944 Mad 
337 and was reversed by zhe Privy Coun- 
cil in AIR 1948 PC 95. 

Mudholkar, J. in Gujoba Tulsiram v. 
Nilkanth (AIR 1958 Bom 202) held (as 
per the head note) : 

“Where a minor had received benefit 
from a contract of sale antered into on 
his behalf by his father ir respect of pro- 
perty solely belonging to them, the 
vendee was entitled to specific perform- 
ance of the contract.” 

A similar question came up for consid- 
eration before a Divisior Bench of the 
Patna High Court in Bhageran Rai v. 
Bhagwan Singh (AIR 1962 Patna 319). 
Their Lordships endorsed and followed 
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the opinion of Viswanatha Sastri, J. in 
AIR 1951 Mad 431 and held that the doc- 
trine of mutuality as introduced by Mir 
Sarwarjan’s case had no application and 
observed (at p. 324): 

“Where the manager or karta of a 
Hindu joint family enters into a contract 
for the sale of immoveable property be- 
longing to the family for a legal neces- 
sity, the purchaser is entitled in law to 
obtain a decree for specific performance 
of contract though some of the members 
of the. joint family are minors, in case 
the manager subsequently refuses to 
complete the transaction of sale............ 
In the eye of law, there is no distinction 
between a contract of sale and 
a contract for purchase, and if 
the purchaser can enforce specific per- 
formance of contract against the minor 
sellers, there is no reason why the minor 
sellers cannot similarly enforce the same 
against the minor purchasers..,...... To ac- 
zept this argumen: will be tantamount to 
introducing a qualification in the afore- 
said principle of. law laid down by their 
Lordships of the Privy Council in the 
case of Subramanyam,.75 Ind App 115: 
(AIR 1948 PC 95), in that that principle 
will not come into operation when some 
of the purchasers happened to be minors 
a contract can be specifically enforc- 
ed by or against the’ minor.” 

9. In our humble opinion, the decision 
in Sarwarjan’s case and in Subraman- 
yam’s case cannot stand together and the 
former decision must be held to be no 
longer good law and deemed to be over- 
ruled by the latter decision. The princi- 
ples .laid down in both the cases are ir- 
reconcilable and in our opinion Subrah- 
manyam’s case lays down clearly and 
unequivocally the rule. 

10. Mr. M. N. Das, learned counsel for 
the respondents, contends that the doc- 
trine of ‘mutuality’ has been given a 
burial so far as India is concerned by 
the provision contained in sub-sec. (4) of 
S. 20 of the Specific Relief Act, 1963 and 
the divergence of opinion prevailing in 
various High Courts had been laid to 
rest. Sub-sec. (4) of S. 20 is as follows :— 

“(4) The Court shall not refuse to any 
party specific performance of a contract 
merely on the ground that the contract 
is not enforceable at the instance of the 
other party.” 

He submits that the Division Bench deci- 
Sion of this Court before which the deci- 
sion in Subramanyam’s case (AIR. 1948 
PC 95) was not cited and which gave its 
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decision in ignorance of the said case 
which was binding on it should be sreat- 
ed as a decision rendered per incuriam 
and held not binding as authority. He 
relied upon State of Bombay v. Chha- 
ganlal (AIR 1955 Bom 1) where Chief 
Justice Chagla on behalf of the Full 
Bench observed : 

“So long as the Supreme Court does 
not take a different view from the view 
taken by the Privy Council, the dec.sions 
of the Privy Council are still binding 
upon High Courts.” 

In Kishan Chand v. Ram Babu (AIR 
1965 All 65 (FB)), it has been helc ; 

“The decision of the Privy Counci was 
a declaration of the law within the mean~ 
ing of S. 212 of the Government of India 
Act and was binding upon all courts in 
India. It was the law when the Constitu- 
tion came into force, with effect from 
26-1-1950. Under Art. 372 the law in 
force continued to be in force until alt- 
ered or repealed. Even after Constitu- 
tion the law declared by the Judicial 
Committee continues to be the law by 
virtue of Art. 372, so long as the 
Supreme Court does not lay down a dif- 
ferent law.” 

Tn Srinivas v. Narayan (AIR 1954 SC 
379), the Supreme Court observed that. 
the decision of the Privy Council was 
-binding on the Indian Courts and they 
cannot refuse to follow it and are ob-iged 
to discover a distinction. However. the 
Supreme Court itself was not hamrered 
by any such limitation. f 

li, Mr. Das further contends thai in 
view of the law, the decision in Subraha- 
manyam’s case was binding on this Court 
and the decision in the case of Suresh v. 
Ganesh (AIR 1951 Orissa 351) given by 
this Court relying upon Sarwarjan’s case 
which was impliedly overruled by the 
Privy Council in its later decision is 
not binding on this Division Bench. He 
relied upon the passage from Jaisri Sahu 
v. Rajdewan (AIR 1962 SC 83), where 
exceptions to the general rule of binding 

nature of precedents are enumeératec: 


1. The Court is entitled and bounc to 
decide which of two conflicting decisions 
of its own it will follow; 

2. The court is bound to refuse to fol- 
low a decision of its own which, though 
not expressly overruled, cannot im its 
opinion, stand with a decision of the 
House of Lords (now Supreme Court); 
and 

3. The court is not bound to follow a 
decision of its own if given per incuriam. 
A decision is given per incuriam when 
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the court has acted in ignorance of. a pre- 
vious decision of its own or of a court 
of co-ordinate jurisdiction which covered 
the case before it, or when it has acted 
in ignorance of a decision of the House 
of Lords. In the former case it must de- 
cide which deçision to follow and in the 
latter it is bound by the decision of the 
House of Lords. 


A decision may also be given per in- 
curiam when it is given in ignorance of 
the terms of a statute or of a rule having 
the force of a statute. A decision should 
not be treated as given per incuriam how- 
ever, simply because of a deficiency of 
parties, or because the court had not the 
benefit of the best argument, and, as a 
general rule, the only cases in which de- 


‘cisions should be held to be given per 


incuriam are those given in ignorance of 
some inconsistent statute or binding auth- 
ority. Even if a decision of the Court of 
Appeal has misinterpreted a previous 
decision of the House of Lords, the court 
of appeal must follow its previous deci~ 
sion and leave the House of Lords to 
rectify the mistake.” 

This passage from the Halsbury’s Laws 
of England was cited with approval by 
the Supreme Court, substituting the Privy 
Council for the House of Lords. We are 
of the opinion that the decision in the 
case of Suresh v. Ganesh given in ignor- 
ance of Subrahmanyam’s case which was 
binding on this Court was given per in- 
curiam and is not binding on us. The law 
laid down by the Privy Council in Sub- 
rahmanyam’s case is clear and we have 
had the further advantage of the learned 
opinions of Subba Rao, C. J. and Viswa- 
natha Sastri, J. We hold that a contract 
for transfer of property entered into by; 
a guardian is specifically enforceable 
against the minor if the same is by a 


‘ guardian competent in law and the trans- 


fer is for legal necessity or for benefit of 
the minor. 

12. In the result, the contract in ques- 
tion is specifically enforceable on the 
findings as rendered by the courts below 
which have been extracted in paragraph 
2 of this judgment and the suit has been 
rightly decreed. It has, however, been 
brought to our notice that the property 
belonged to the Khasmahal and permis~ 
sion from Khasmahal is necessary before 
execution of the sale deed. Hence to the 
decree passed by the courts below, if 
shall be added that defendants 2 and 3 do 
pursue, and take necessary steps for dis- 
posal of the application for sanction al 
ready filed and in the event the applica- 
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tion is no longer pending, make the. ne~ 
cessary application to the Khasmahal for 
sanction within one month from today, 
and within one month from the receipt of 
the sanction, the property shall be con- 
veyed to the plaintiff. As permission of 
the Khasmahal was essential, the sale 
deed executed by the ccurt below on 
failure of defendants 2 and 3 to execute is 
not in accordance with law. The sale d2ed 
is, therefore, cancelled. Ir. the result, the 
appeal has no merit and is dismissed. In 
the circumstances, no costs. 
BEHERA, J.:— I agree. 
Appeal dismissed. 
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B. K. BEHERA, J. 
Dharamchand Jain, Petitioner v. State 
of Orissa and others, Opposite Parties. 
O. J. C. Nos. 1240 of 1976 and 46C of 
1977, D/- 7-4-1982. 
(A) Constitution of India, Art. 226 — 
Delay and laches — Order of Central 


Govt. under Rr. 54 and 55 of Mineral | 


Concession Rules — State Govt. wai-ing 
for more than six years to move Eigh 
Court and more than six months from 
date of knowledge of stand taken by Cen- 
tral Govt. — Writ application by State 
Govt, liable to be dismissed on ground of 
delay and laches and alsc on ground that 
such application challenging superior 
Tribunals’ order would uot be maintain- 
able, (Mineral Concession Rules (1960), 
Rr. 54, 55). (Para 2) 

(B) Mineral Concessien Rules (1£60), 
Rr. 54,55 — Order grenting lease by 
Central Govt, — It must be executed by 
State Govt, 

The Central Government has the same 
power as the State Government in the 
` matter of grant of the mining lease. 
Under the scheme of ihe’ Act-and the 
Rules, the direction of tae Central Gov- 
ernment has got to be given effect to 
and it is for the State Government to 
implement the direction by making 
the grant, Thus tke State Gov- 
ernment must come forward to exezute 
the lease deed in terms o? the direction of 
the Central Governmen:. AIR 1976 SC 


1433, Rel. on. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1433- - f 2,3 


R. Mohanty, for Petitioner; Govt. Ad- 
vocate and Standing Ccunsel (Central), 
for Opposite Parties. 
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R. N. MISRA, C. J.:— On 15th of 
July, 1969, petitioner in O. J. C. No. 1240 
of 1976 applied to the State Government 
for grant of a mining lease of iron ore 
ovér an area of 251 acres in village 
Dalpahara in Champua sub-division- of 
the district of Keonjhar. As the said ap- 
plication was not disposed of within 
twelve months from the date of its re- 
ceipt, petitioner invoked the revisional 
jurisdiction of the Central Government 
under the Mineral Concession Rules 
against the: deemed rejection. On 5th 
Jan., 1971, the State Government for- 
warded its comments on the revision ap- 
plication and it was pointed out that the 
area for which the petitioner applied lay 
within the leasehold area of M/s. M. A. 


. Tulloch & Co. for manganese ore. On 15th 


Feb., 1971, petitioner sent his counter- 
comments and stated that M/s. M. A. Tul- 
loch & Company had confirmed that they 
had taken lease for manganese ore only 
and had no objection if the area applied 
for by the petitioner for iron ore was 
given to the petitioner. On 5th June, 
1971, the Central Government in exercise 
of powers vested under Rules 54 and 55 
of the Mineral Concession Rules directed 
the State Government to grant the min- 
ing lease for iron ore in favour of the 
petitioner and specified in their order that 
M/s, M. A. Tulloch & Co. had declared 
that they had no interest for taking the 
lease of iron ore and had no objection to 
the grant of lease in favour of the peti- 
tioner. In the absence: of any further 
challenge to the direction of the Central 
Government, it became final. On 12th 
June, 1971, on the basis of the Central 
Government’s direction, petitioner moved 
the State Government for expediting 
grant of the mining lease. On 14th Oct., 
1971, the State Government without com- 
plying with the order of the Central Gov- 
ernment moved for reconsideration of the 
matter, On 27th Dec., 1971, the Central 
Government wrote to the petitioner to 
offer his comments on the basis of the 
subsequent letter of the State Govern- 
ment, Petitioner sent his comments on the 


-24th Jan., 1972 and pointed out that the 


revisional order was final and could not 
be reopened. Emphasis was-laid by the 
petitioner on the feature that M/s. M. A. 
Tulloch & Co, had no objection and, 
therefore, the request of the State Gov- 
ernment for reconsideration was without 
any foundation. Petitioner .also prayed 
for a further direction to the State Gov- 
ernment to implement the revisional di- 
rection. On 12th of Feb., 1974, the Cen- 
tral Government indicated that it had 
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become functus officio after making the 
revisional order of 5th June, 1971. A copy 
of the letter (Annexure 10) reads thus:— 
“I am directed to refer to your letter... 
geeks on the above subject and while in- 
viting your attention to this Ministry’s 
letter of even number -dt. 1-5-1973 and 
to say that the Central Government has 
become functus officio after the issue of 
final order. You are, therefore, requested 
to pursue the matter with the State Gov- 
ernment or alternatively seek relief from 
an appropriate court of law.” 
Petitioner moved the State Government 
on several occasions for complying with 
the revisional direction and when the 
State Government failed to take steps, 
petitioner moved this Court by filing a 
writ application on 29-11-1976, where the 
relief claimed is for a mandamus ito the 
State Government to implement the revi- 
sional order of the Central Government. 
This application has been registered as 
O.5.C. No. 1240 of 1976. 


About seven months after the presen- 
tation of the petitioner’s application, on 
behalf of the State Government an appli- 
cation under Art. 226 of the Constitution 
has been filed challenging the revisional 
direction of the Central Government 
made on 5th June, 1971 and asking for 
quashing thereof. The said writ applica- 
tion has been registered as O.J.C. No. 460 
of 1977, The position, therefore, is, while 
petitioner of O.J.C. No. 1240 of 1976 
wants implementation of the Central Gov- 
ernment’s direction, the State of Orissa 
who is petitioner in the connected matter, 
has asked for quashing of the revisional 
direction itself. Since both the cases in- 
volve common questions of fact and law 
at the instance of the counsel for parties 
both the applications were heard at a time 
and this common judgment shall cover 
both the cases. 


2. We shall first deal with the writ 
application filed by the State (O.J.C. No. 
460 of 1977). Serious objection has been 
raised by opposite party No. 2 to the 
maintainability of the writ application on 
the ground that the application has been 
made more than six years after the im- 
pugned order and as such a belated ap- 
plication should not be entertained. With 
a view to explaining away the delay, in 
para. 18 of the writ application it has 
been pleaded that the State Government 
pointed out to the Central Government 
by its letter No. 9182 dated 14-10-71 for 
reconsideration of the matter. The Cen- 
tral Government asked for the comments 
of opposite party No. 2 and the com- 
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ments given by the latter were commu- 
nicated to the State Government on 1-5- 
1872. The State Government furnished 
further comments on 16-2-73 but no fur- 
ther communication was received by the 
State Government. It has been further 
pleaded on behalf of the State that in 
these circumstances the order dated 5-6- 
1971 was not taken as the final order. In 
the same paragraph it was further plead- 
ed that the communication sent by the 
Central Government to opposite party 
No. 2 was not known to the State as a 
copy thereof had not been received. On 
T8-12-76 notice in O.J.C. No. 1240 of 1976 
filed by opposite party No. 2 was receiv- 
ed by the State and therefrom the order 
of the Central Government was known. 

The Central Government has filed a 
counter-affidavit. With reference to para- 
graph 18 of the writ application, in para. 
14 of the counter-affidavit it has been 
pleaded:— 

neta I submit that the correspond- 
ence with the petitioner and opposite 
party No. 2 is admitted. The petitioner 
was also informed by letter dated 1-5-73 
that once the Central Government passes 
an order under R. 55 of the Mineral 
Concession Rules, 1960, the Central Gov- 


ernment has no further jurisdic- 
tion to revise their order pass- 
ed on the revision application.” 


There is no denial on behalf of the State 
to this assertion in the counter-affidavit 
of the Central Government. Thus by 
May, 1973, the Central Government had 
communicated to the State that it had no 
jurisdiction to entertain any further re- 
ference for clarification or alteration from 
the State Government, Admittedly, there 
is no power of review vested in the Cen- 
tral Government. Once final orders are 
passed, the Central Government must 
have become functus officio. Nothing has 
been shown to us which would vest juris- 
diction in the Central Government to 
entertain an application for reconsidera- 
tion of its decision. Over and above these 
aspects, conceding that the State had no- 
tice of the final order only in Decem- 
ber, 1976, there is absolutely no justifica- 
tion why the State should have taken 
time till 24th June, 1977 to move the 
Court. As it is, by Dec., 1976, more than 
54 years had been lost and, therefore, 
very prompt action should have been 
taken to move this Court in case the State 
wanted to challenge the Central Govern- 
ment’s direction of June, 1971. As had 
been pointed out by Prof. De Smith in 
his famous book “Judicial Review of 
Administrative Action”, the right to cer- 
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tiorari is lost by acquiescenze or implied 
waiver. The conduct of the State in 


waiting for more than six years to move 
this Court and more than six months from 
the date of knowledge of the stand taken 
by the Central Governmert as noticed 
above is clearly indicative o2 the fact that 
diligent steps were not taken by the Statz 
in moving this Court and i~ would not 
at all be appropriate to entertain the writ 
application more than six ysars after tha 
order was passed for the relief of cer- 
tiorari. We, therefore, dscline to en 
tertain the application of th> State on the 
ground of unusual and unexplained delay. 

We may point out that the direction cf 
the Central Government was within. tke 
ambit of the Mines and M-nerals (Regt- 
lation & Development) Act and the Mine- 
ral Concession Rules. -Even if the suk- 
mission of the State is accepted that the 
direction was an erroneous one, it did 
not affect the jurisdiction >f the Central 
Government as the duly constituted Tri- 
bunal to make the order. An erroneous 
order is as much binding as a valid ore 
on those who are bound by the order. 
It has been held by the Supreme Couct 
in Dharam Chand v. State of Bihar. AIR 
1976 SC 1433 :— (Paras 2 & 5) 


“We might mention here that under 
R. 54 of the Mineral Concession Rules, 
1960, the Central Government acts as a 
revisional tribunal agairst any order 
passed by the State Government and has 
obviously, therefore, the same powers as 
the State Government.......cceee csere 


In these circumstances, therefore, when 
the Central Government allowed the 
revision application and directed the 
State Government to grant the licence to 
the appellant, the order must be deemed 
to be an order passed by the Central 
Government granting the prayer of tne 
appellant for issue of the mining lease .. 
It was clearly not open to the State Gov- 


ernment to decline to carry out the 
orders of the Central Government on 
this ground, particularly because tne 


Central Government was a tribunal supe- 
rior to the State Government. If a 
ground came into existenze subsequent 
to the making of the order of the Central 
Government which warrarted a reconsi- 
deration of the order of tha Central Gov- 
ernment as indicated abova (Here, tne 
State Government wanted a review >y 
pointing out mistakes in th2 Central Gov- 
€rnment’s order), the State Govern- 
could have brought this sround to the 
notice of the Central Government. How- 
ever, one thing is manifestly clear that 
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the State Government could not have re- 
fused to implement the order of the Cen- 
tral Government unless the Central Gov- 
ernment itself chose to revise it either 
or. a reference by the State Government 
or suo motu. In fact, to take the view 
that the State Government could decline 
to carry out the order of the 
Central Government on some ground 
which it thinks proper would be sub- 
versive of -judicial discipline. 
earlier order of the Central Government 
stood unvaried and unvacated and the 
State Government was bound to imple- 
MENG Ab ss .Seeccesectines 4 
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The State Government were bound by 
the superior Tribunal’s direction and, as 
a quasi-judicial authority under the Act, 
it was not entitled to file a writ applica- 
tion to challenge the order of the supe- 
Yior Tribunal. We are, therefore, of the 


view that the application filed by the 
State has got to be dismissed both on 
the ground of delay and laches as also 


on the ground that at its instance the 
writ application challenging the superior 
Tribunal’s order would not be maintaina- 
ble. 


3. Coming to the other writ applica- 
tion (O. J. C. No. 1240 of 1976) where 
the applicant for the mining lease is the 
petitioner, the relief claimed is enforce- 
ment of the Central Governmeént’s order. 
We have already extracted what the 
Supreme Court said in Dharamchand’s 
case (AIR 1976 SC 1433), that is, the 
Central Government had the same power 
as the State Government in the matter of 
grant of the mining lease. The direc- 
tion of the Central Government was to 
grant the lease and that direction has 
tecome final. Under the scheme of the 
Act and the Rules, the direction of the 
Central Government has got to be given 
effect to and it is for the State Govern- 
ment now to implement the direction by 
making the grant. Judicial discipline, 
therefore, warrants that the State Gev- 
ernment must come forward te execute) 
the lease deed in terms of the direction 
cf the Central Government. We accord- 
ingly allow the prayer of the applicant 
for the mining lease, allow O. J. C. No. 
1240 of 1976 and direct that a writ of 
mandamus shall issue to the State Gov-! 
ernment for giving effect te the order of 
the Central Government dated 5-6-1971 
within two months from the date 
of service of the writ. 

4, O. J. C. No. 460 of 1977 is dismis- 
sed while O. J. C. No. 1240 of 1976 is 
allowed, The applicant for the mining 
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lease shall be entitled to consolidated 
costs of Rs. 250/-. ; 
BEHERA, J.— 5. I agree with my 

Lord the Chief Justice. 
Order accordingly, 
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Secretary, Works Department, Govt. of 
Orissa and others, Appellants v. Ghana- 
shyam Sahu, Respondent, 

Misc. Appeal No. 48 of 1982, D/- 26-3- 
1982,* 

(A) Arbitration Act (10 of 1940), Ss. 8 
(2) and. 20 Arbitrator appointed by 
court under S. 8 (2) — Provisions of Sec- 
tion 26 cannot be availed of. AIR 1976 
SC 1745, Bel. on. (Para 3) 

(B) Arbitration Act (10 of 1940), S. 13 
— Interest — Jurisdiction of Arbitrator 
— No clause in agreement prohibiting 
award of interest from due date till date 
of claim — Arbitrator has jurisdiction to 
award interest accordingly. (1971) 37 Cut 


LT 937 and AIR 1978 Orissa 121, Rel. on. 
(Para 4) 
Cases Referred : Chronological Paras 


AIR, 1978 Orissa 121 : (1978) 45 Cut LT 

443 4 
AIR 1976 SC 1745 
(1971) 37 Cut LT 937 ; 

524 

B. Nayak, Addl. Govt. Advocate, for 
Appellants; Devananda Misra, Deepak 
Misra and A. Deo, for Respondent, 

JUDGMENT:— This appeal under Sec- 
tion 39 (1) (vi) of the Arbitration Act, 
1940 (hereinafter referred to as the Act) 
is directed against the judgment dated 
13-11-1981 passed by the learned Sub- 
ordinate Judge, Bhubaneswar in: O. S 
No. 62 of 1981-I. 

2. The respondent is a contractor. Ap- 
pellant No. 3 had entrusted him with the 
construction’ work of the road to connect 
the capital at Bhubaneswar with the 
University. Appellant No. 3 and the re- 
spondent entered into an agreement -— 
vide Agreement No. 10-F-2 of 1973-74. 
Disputes arose between the parties and 
as appellant No. 2 failed. to appoint an 
Arbitrator as per Clause 23 of the Agree- 
ment the respondent moved the Court 
for appointment of an Arbitrator under 
S. 8 (2) of the Act. The learned Sub- 
ordinate Judge appoinfed an Arbitrator 


*¥rom order of S. K. Satpathy, Sub. J., 
Bhubaneswar, D/-. 13-11-1981. 
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(1971) 2 Cut WR 
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in Mise, Case No. 210 of 1979. The Arbi- 
trator called for the statement of claims 
and counter-claims from the parties 
and finally made an award of Ru- 
pees 1,82,637.72 p..in favour of the re- 
spondent as against his claim for Ru- 
pees 3,41,735.00. This award of Ru- 
pees 1,82,637.72 p. includes the principal 
amount of Rs. 93,942.45 p., interest at 
18 per cent per annum from the due date 
till the date of the claim and pendente 
lite interest at the same rate up to tha 
date of the award. The Arbitrator left it 
to the Court to award future interest. 
By his judgment dated 13-11-1981, the 
learned Subordinate Judge upheld the 
award and granted future interest ta 
the respondent at 12 per cent per annum 
from the date of the decree till final 
payment, : 
3. On going through the award I find 
that the Arbitrator has not given any 
reasons for his decision, It is the settled 
position of law that the Arbitrator is the 
sole Judge of the facts and law involved ` 
in the case before him and his decision 
when not supported by reasons is not 
open for review by the Court. The learn- 
ed counsel for the appellants has sub- 
mitted that after appointment of the 
Arbitrator under S. 8 (2) of the Act, it 
was incumbent on the respondent to join 
the appellants in making a joint refer- 
ence to the Arbitrator and in case the 
joint reference could not be.made, to in- 
voke the jurisdiction of the Court under 
S. 20 of the Act.. This submission must 
be rejected as it is based on a complete 
misconception of the provisions of the 
Act, The jurisdiction conferred on the 
Court under S. 8 is quite distinct from 
that conferred on it under S. 20 of the 
Act. In AIR 1976 SC 1745 (Union of 
India v. Om Prakash) it was held (at p. 
1748) : 
T The Act contemplates three 
kinds of arbitration: (i) arbitration with- 
out intervention of a Court, dealt with 
in Chapter II of the Act which includes 
S. 3 to S. 19, (ii) arbitration with inter- 
vention of a Court where there is no suit 
pending, dealt with in Chapter III which 
consists of only one section, viz, Sec- 
tion 20; and (iii) arbitration in suits, 
which is covered by Chapter IV. It is 
clear from the provisions of Chapter II 
that after the appointment of arbitrator, 
the proceedings are to be outside Court 
and up to the stage of filing the award 
intervention of Court is not contemplat- 
ed unless any occasion arises requiring 
the Court to remove the arbitrator under 
S. 11. An agreement to submit differ- 
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ences to arbitration implies an agreement 
to refer the differences to the arbitrator. 
Section 8 only empowers the Court to 


‘ appoint an arbitrator “where the parties 


do not concur in the appointment. Sec- 
tion 20 occurring in Chapter III contairs 
provisions for arbitration with the inter- 
vention of a Court where there is no suit 
pending.......... 4 

After extracting Sec. 20 of the Act, tke 
Supreme Court further observed (at > 
1748) : 


“This section (Sec. 20). confers. power 
on the Court to order the agreement -0 
be filed and, further, to make an order 
of reference to the arbitrator appointed 
by the parties, or, where the parties can- 
not agree upon’ an appointment, to an 
arbitrator appointed by the Court. Su>- 
sec, (1) of S. 20 makes it plain that the 
provisions of the section -can be availed 
of only if mo proceeding under Chap. II 
has been initiated. Section 8 does not 
contain any provision empowering the 
Court to make an order of reference to 
the arbitrator as one finds in sub-sec. +4) 
of S. 20. Thus it seems clear that the 
Court in the instant cases had no juris- 
diction, after appointing an arbitrator 
under S. 8 (2), to proceed further to maxe 
an order referring the apaes to the 
arbitrator.” 

In the present case there is no dispute at 
all that the Arbitrator was appointed by 
the Court under Sec. 8 (2) of the Act. 
Therefore, as pointed out in the aforesaid 
decision, the provisions of S. 20 could not 
be availed of after a proceeding under 
Chapter II of the Act had been initiated. 

4, Learned counsel for the appellants 
has further urged that the Arbitrator had 
no jurisdiction to award interest from 
the due date till the date of the claim. 
This point has been considered by ‘his 


- Court on a number of occasions and it 


has been consistently -held that in -he 
absence of a specific clause in the agr2e~< 
ment prohibiting award of interest, the 
Arbitrator has jurisdiction to award’ in- 
terest from the due date of pay- 
ment till the date of the award (See 
(1971) 37 Cut LT 937 — State of Orissa 
v. Govinda Choudhury; (1978) 45 Cut LT 
443 : (AIR 1978 Orissa 121) — Executive 
Engineer, Ganjam (Roads and Buildirgs) 
Division v. Sankar Maharana). In the 
present case it is conceded that there is 
no clause in the agreement prohibiting 
award of interest from the due date till 
the date of the claim. Hence I must bold 
that the Arbitrator had Jurisdiction. 9 
award such interest, 


South Eastern Roadways v. Satyanarayan 


- tioner; 
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5. Finally, on going through the award 

I find that there is no error apparent on 
the face of it. The impugned judgment 
does not call for interference. This ap- 
peal is accordingly dismissed. In the cir- 
cumstances of this case parties will bear 
their own costs, ; 
: Appeal dismissed, 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 


South Eastern. Roadways, Petitioner v. 
Satyanarayan and others, Opposite . 
Parties. : 

Original Jurn. Case No. 965 of 1977, 
D/- 23-3-1982. 

Orissa House Rent Contro] Act (31 of 
1958), S. 7 (1), (2) and (4) — Application 
for eviction filed by one of co-sharers — 
Other co-sharers opposing eviction — 
Application is not maintainable. (1967) 2 
Andh WR 200, AIR 1972 AP 375, Dis- 
sented from. 

Where the other co-sharer landlords . 
oppose the eviction of a tenant, the ap- 
plication for eviction filed by one co- 
sharer cannot be maintained. The remedy 
to meet such a situation would be for 
the co-sharer to sue for partition, get 
exclusive title to a part of the tenement 
and then apply for eviction from the 
specified portion. Otherwise, to allow 
relief of eviction against the wishes of 
the remaining co-sharers would certain- 
ly interfere with their right of enjoy- 
ment which . would include enjoyment 
through tenant. AIR 1935 Bom 262 and 
‘AIR 1973 Guj 131 (FB), Relied on. (1967) 
2 Andh WR 200 and AIR 1972 Andh Pra 


375, Dissented from. (Paras 2, 3) 
Cases Referred : Chronological Paras 
AIR 1973 Guj 131 (FB) 2 
ATR 1972 Andh Pra 375 2 
(1967) 2 Andh WR 200 2 
AIR 1935 Bom 262 f 2 


S. C. Mohapatra and S. Rath, for Peti- 
S. S. Basu and Addi. Standing 
Counsel, for Opposite Parties. 

R. N. MISRA, C. J. :— This is a ten- 
ants application challenging the afirm- 
ing appellate order of the Chief Judicial 
Magistrate, Berhampur, in a proceeding 
for eviction from the tenanted premises. 
Challenge is on the ground that the pre- 
mises in- question belonged to 3 co- 
owners but the application for eviction 
had been filed by only one of them, be- 
ing opposite party No. 1. He had sought 
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for eviction on the ground of personal 
necessity and default in payment of 
rent, The two other co-sharers having 
two-third share, being opposite parties 2 
and 3 respectively, did not support the 
claim for eviction. On the other hand, 
they stated that they did not want evic- 
tion of the tenant and pleaded that they 
had been receiving the rent. The Con- 
troller passed an order of - eviction by 
holding that there was default and that 
order of eviction has been sustained in 
appeal. That is how the tenant has filed 
this application challenging the order of 
eviction. : 

2. It is contended on behalf of the 
petitioner relying on two decisions, one 
of the Bombay High Court in Vagha Je- 
sing v. Manilal Bhogilal Desai, AIR 1935 
Bom 262 and the other in the case of 
Nanalal Girdharlal v. Gulamnabji Jamal- 
bhai Motorwala, AIR 1973 Guj 131 (FB), 
that in a case of this type where co- 
owners were not supporting the claim for 
eviction by one co-sharer, the application 
for eviction would not be tenable. On the 
other hand, reliance has been placed by 
the counsel for opposite party No. 1 on 
a Bench decision of the Andhra Pradesh 
High Court in the case of Damodaram 
Chetti v. Vungarala Rukmaniamma, 
(1967) 2 Andh WR 200, the ratio where- 
of has been followed in another case be- 
ing the case of Md. Abdul Razack v. 
Saleemunnisa Sahaba, AIR 1972 Andh 
Pra 375, We are inclined to think that 
where one co-sharer makes an applica- 
tion for eviction for and on behalf of all, 
he is bound to implead the non-joining 
eo-sharers as opposite parties. The law 
is clear that in the case of a trespasser, 
a co-sharer is entitled to evict such tres- 
passer from the entire property as evic- 
tion would enure to the benefit of all the 
landlords. That, however, would not ba 
the position when the claim of eviction 
is against a tenant who has interest in 


the property. Where the co-sharer land-, 


lerds oppose eviction, the position would 
be very much against the maintainability 
of the application by one co-sharer. Ad- 
mittedly, until there is a partition and 
it has been found as a fact that there 
has been no partition of the premises, 
each co-owner would be entitled to pos- 
Sess every part of the property. That is 
a necessary incidence of co-ownership. 
Therefore, the Controller cannot grant 
eviction from any definite part of the 
property by saying that it belonged to 
fhe co-owner asking for eviction. The 
Andhra Pradesh decision poses the 
difficulty’ the co-sharer-landlord would 


P. S. Oberoi v. Orissa Forest Corpn. Ltd. | 
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_ face where the tenant: and one-co-sharer 


collude, We do not, think, that should bej 
the right approach. In fact, to meet such 
a situation the remedy should be for thej ~ 
co-sharer to sue for partition, ‘get ex- 
clusive title to a part of the tenement 
and then ask for eviction from the cer- 
tain portion; otherwise, to allow relief of 
eviction against the wishes of the res 
maining co-sharers would certainly inter- 
fere with their right of enjoyment which 
would include enjoymen* through a ten- 
ant. In these premises, it becomes diffi- 
cult for us to accept the view of the 
Division Bench of the Andhra Pradesh 
High Court indicated in the decision ref- 
erred to above. 

3. On the reasoning indicated, it would 
follow that the application for eviction 
was not tenable and should have been 
dismissed. The Controller as also the ap- 
pellate authority went wrong in holding 
that the application was maintainable 
and that an order of eviction should fol- 
low. 

4. The writ application is allowed and 
the impugned order of the Controller as 
upheld in appeal is set aside. There 
would be no order for costs, 

The application for eviction stands dis- 
missed. 

BEHERA, J.:— I agree with my Lord 
the Chief Justice. 

Application allowed, 
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N. K. DAS, J. 

P. S. Oberoi, Appellant v. The Orissa 
Forest Corporation Ltd., Respondent. 

Misc. Appeal No. 42 of 1981, D/- 15-3- 
1982.* 

(A) Arbitration Act (10 of 1940), S. 30 
— Ex parte proceeding — Non-appear- 
ance by party even after sufficient notice 
— Arbitrator proceeding ex parte — Ac- 
tion of arbitrator did not amount to legal 
misconduct, 


There is no statutory rule. however 
that if an arbitrator proceeds ex parte 
without giving notice of his intention to 
proceed in that manner, the award made 
by him must be set aside. In the absence 
of such an inflexible statutory provision, 
the question of notice is a rule of pru- 
dence and convenience. If either party 
after the arbitrator has given him suffi- 
cient notice and proper opportunities of 


*From order of 5. K. Satpathy, Sub. J. is 
Bhubaneswar, D/- 31-1-1981. 
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attending, will not appear, the arbitrator 
may proceed in his abserce. The tre 
test is, has the complainent, who takes 
exception to the validity of the award, 
been in: fact prejudiced by the omission 
of the arbitrator to serv2 the  spec.al 
notice on him, If it is established that, 
notwithstanding such warming, he would 
not have appeared before the arbitrator, 
he has really no grievance and canr.ot 
invite the court to set aside the awerd 
on account of the alleged defect in proce- 
dure. If there was no intention of a party 
to appear in spite of notice, there would 
be no prejudice if an ex parte award was 
passed against such an recalcitrant party. 
AIR 1920 Cal 853, AIR 1935 Sind 228, 
AIR 1930 Sind 190 and AIR 1961 Punj 
206, Foll. (Para 5) 


The arbitrator. is not bound by ey 
technical rules of procedure for conduct- 
ing the proceeding before him. So Icng 
as he follows substantial y the rules of 
natural justice, fairly heers both parties 
and determines without any ambiguity 
‘all matters referred to him for arbitra- 
tion, his award must be upheld. ILR 
(1961) Cut 544; (1965) 31 Zut LT 260 end 
1979 BLJR 720, Foll. (Para 5) 


Where in a dispute bezween a timber 
contractor and Orissa Forest Corporation 
the arbitrator (an advoca’e) as appointed 
by the Court in proceeding started by 
contractor under S. 20, Arbitration Act 
(in which proceeding the Corporation re- 
mained absent) and in sp.te of notices of 
several dates through its Divisional Man- 
ager the Corporation neither appeared 
nor participated in prcceedings before 
the arbitrator, however the arbitretor 
proceeded ex parte against the Corpcra- 
tion and an award was passed by him 
after receiving documents and recorcing 
statements, it could not 5e said that the 
Corporation was in any way prejudiced. 
The rules of natural justice had been 
complied with and sufficent opportunity 
was given to the Corporation and, as 
such, it could not be said that the award 
must be set aside for legal misconduc: of 
the arbitrator as the action of the acbi- 
trator did not amount `o legal miscon- 
duct. Case law discussed. (Para 5) 


(B) Arbitration Act (19 of 1940), Sec- 
tions 20 (4), 8 (1) (b), 3€.— Dispute be- 
tween contractor and Orissa Forest Cor- 
poration — Application ander S. 20 by 
contractor — One advoccte, appointeć as 
arbitrator — Appeal as well as application 
under O, 9, R. 13, C. P. C. dismissed — 
Appointment of arbitratcry remained un- 
challenged — Named arbitrator (i.e. 
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-Chairman of Corporation), biased against 
contractor — Appointment of arbitrator 


-AIR 


_AIR 
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was not without jurisdiction — Thus, 
reference was not void. AIR 1979 Orissa 
88 and AIR 1980 SC 103, Foll., (Paras 6,7) 
Cases Referred : Chronological Paras 
AIR 1980 SC 103: 1979 All LJ 1317 7 
AIR 1979 Orissa 19 6, 9 
AIR 1979 Orissa 88 : 46 Cut LT 237 
1979 BLJR 720: 1979 Pat LJR 582 _ 
AIR 1978 Cal 454 
AIR 1971 SC 2298 
AIR 1968 Cal 333 
AIR 1967 SC 249 
(1965) 31 Cut.LT 260 
ILR (1961) Cut 544 
AIR 1961 Punjab 206 
AIR 1959 All 711 
1959 Cal 620 
1955 Cal 354 
1954 All 244 : 1953 All LJ 670 
1954 Orissa 234 
1950 Lahore 145 
1935 Sind 228 
1930 Sing 190 
AIR 1924 Cal 524 
AIR 1920 Cal 853 

S. C. Mohapatra, R. Mohanty and P. K. 
Ray, for Appellant; S. Patnaik, for Re- 
spondent. 


JUDGMENT :— Appellant is a con- 
tractor under the Orissa Forest Corpora- 
tion for transport of round timbers and 
an agreement had been entered into by 
the parties on 11-8-1978. The Divisional 
Manager of the respondent had signed 
the agreement on behalf of the respon- 
dent. As disputes arose between the par- 
ties, the present appellant instituted 
O. S. No. 41/79-I under Sec. 20 of the 
Arbitration Act for appointment of an 
arbitrator. The court appointed one Shri 
S. H. Rao, an advocate of Jeypore as the 
arbitrator. The arbitlator called upon 
the parties to file statements of claims. 
In pursuance of the notice of the arbi- 
trator, the present appellant appeared 
and filed his statement of claims, but 
the respondent did not appear nor. parti- 
cipated in the arbitration proceedings. 
The arbitrator passed an award for Ru- 
pees 2,25,000.00. The said award was 
challenged by the present respondent un- 
der Ss. 30 and 33 of the Arbitration Act 
and the application of the respondent 
was registered as Misc. Case No. 240/80. 

It was alleged that the appellant did 
not transport the entire quantity of tim- 
ber and did not perform any work in 
Some coupes. Therefore, the Divisional 
Manager got the work done with the help 
of other contractors. Without raising any 
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dispute, the appellant filed an applica- 
tion under S. 20 of the Arbitration Act 
for appointment of arbitrator, With 
fraudulent design, the appellant im- 
pleaded the Divisional Manager repre- 
senting the 
though the Divisional Manager had no 
authority to represent the corporation in 
legal matters. No notice was sery- 
ed on the corporation or any 
other principal officer of the cor- 
poration. By practising fraud on 
the court, the appellant got Shri Rao 
appointed as arbitrator, who is a retained 
lawyer and the legal adviser of the ap- 
pellant. It was further pleaded that ac- 
cording to the arbitration clause, any 
dispute arising shall be decided on the 


sole arbitration of the Chairman of the. 


Corporation, or the Managing Director, 
or the Chief Executive Marketing, as 
may be nominated by the .Chairman. 


In case the said Chairman or the Man- 
aging Director or the Chief Executive 
Marketing, as the case may be, is not 
available or willing to be the arbitrator, 
then the arbitration clause would be ig- 
nored and considered as non-existent. 
Thus, according to the respondent, the 
arbitration clause does not provide for 
appointment of any outsider as arbi- 
trator, If the named arbitrators are not 
available or willing to act as arbitrator, 
the arbitration clause was non-operative. 
In order to appoint an outsider as arbi- 
trator, there should have been a proceed- 
ing to remove or revoke the authority 
of the appointed arbitrator. It was fur- 
ther contended that Shri Rao, the arbi- 
trator, was a retained lawyer for the 
appellant and he did not give any proper 
notice to the respondent while hearing 
the arbitration matter ex parte. What- 
ever notice was sent by the arbitrator 
was to the Divisional Manager who was 
not authorised. In short, the respondent 
contended that the reference was void 
and the award suffered from legal mis- 
conduct of the arbitrator. 


2. The appellant filed a counter-affi- 
davit denying the allegations of the re- 
spondent and contended that the Divi- 
sional Manager was a party to the agree- 
ment and, as such, he was the proper 
party. The allegation that the arbitrator 
was the retained lawyer was denied. It 
was further contended that in spite of 
notice by the arbitrator nobody appeared 
on behalf of the respondent and, as such, 
the arbitrator had acted according to law 
and there was no fraud practised and the 
award Was a proper one, 
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3. Undisputedly, a decree was passed 
in O. S. No. 41/70 which was filed under 


` S. 20 of the Arbitration Act. The present 


respondent filed an application under 
O. 9, R. 13 of C. P. C. to set aside the 
ex parte decree. In the said application, 
one of the main contentions of the re- 
spondent was that the Divisional Man- 
ager was not authorised to issue order to 
be sued and he had no authority to re- 
present the corporation. That application 
was disposed of on contest and it was 
held that the Divisional Manager being 
the signatory to the agreement was the 
opposite party. The same question was 
also raised here. The learned Subordinate 


’ Judge has held that the ex parte judg- 


ment passed by the Subordinate 
Judge (sic) cannot be questioned 
at the present stage, but he 
held that according to the terms 


of the agreemeni, the appointment of an 
outsider as arbitrator was wrong and the 
arbitrator lacked initial jurisdiction. The 
appointment under S. 20 was void and 
the arbitrator had misconducted himself 
as he had not issued proper notice to 
the respondent expressing his intention 
to proceed ex parte. ; 

4, The following facts are not disput- 
ed. An agreement was entered into by 
the parties on 11-8-1978. On 28-3-1979 
the appellant filed a petition for appoint- 
ment of arbitrator and the said petition 
was registered as O, S. No, 41/79. Service 
of notice on the present respondent was 
held to be sufficient on 19-8-1979. On 
8-9-1979, an application was sent by the 
Divisional Manager of the respondent to 
adjourn the suit and the suit was ad- 
journed to 26-11-1979 when ex parte 
order was passed, directing filing of the 
agreement and the decree was drawn up 
in the next month. On 27-11-1979 notice 
was served on the Divisional Manager to 
appear on 10-12-1979 and to produce the 
document. On 10-12-1979, Shri S. Hanu- 
manta Rao, Advocate wads appointed as 
the arbitrator, The arbitrator issued 
notice on 27-12-1979 to both parties to 
file their statements. The notice was re- 
ceived by the Divisional Manager on 
29-12-1979, 

On 7-1-1980 a letter was sent by the 
Divisional Manager to the court intimat- 
ing that the respondent was not willing 
to appoint Shri Rao as the arbitrator. A 
copy of this letter was also received by 
the arbitrator on 10-1-1980. On 12-1-1986 
another notice was sent by the arbitrator 
fixing the case to 10-2-1980. That was 
received by the Divisional Manager on 
15-2-1980. The corporation was set ex 
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parte by the arbitrator nd the matter 
was posted to 23-3-1980 for evidence. 
Thereafter, the case was again posted to 
26-3-1980. Evidence was recorded and 
documents were received by the, arbi- 
trator and the award was passed for Ru- 
pees 2,25,000/-. The award was sent to 
the court on 4-4-1980 anc the Divisional 
Manager also received a copy of the 
award on 5-4-1980. A petition under 
O. 9, R. 13 of C. P. C. was then filed to 
set aside the ex parte deeree passed in 
O. S. No. 41/79 on 5-5-1480. Being up- 
successful, M. A. No. 9980 was filed in 
the High Court on 12-5-.980 which was 
later withdrawn : 

5. The learned Subord-nate Judge has 
held that the arbitrator was not interest- 
ed in the case and that notice to the 
Divisional Manager was notice to the 
corporation. On two grounds, he has set 
aside the award, namely, there was no 
notice at the time of pass.ng the ex parte 
award and this amounts:-o legal miscon- 
duct, The other ground 5 that the arbi- 
tration clause was not awailable and, as 
such, the award was illegal. 

As regards notice by the arbitrator, it 
appears from the records submitted by 
the arbitrator that several dates were 
given to the present responddnt to ap- 
pear, but there was no appearance and 
ultimately the ex parte award was pass- 
ed after hearing and considering the 
claims submitted by the present appel- 
lant. Notice was given oa each date by 
the arbitrator which was also received 
by the Divisional Manag2r and ultimate- 
ly the Divisional Manager wrote a letter 
that the respondent did not . want that 
particular person as the arbitrator. The 
fact that due notices were sent on each 
date by the arbitrator is not disputed. 
The only dispute raised ‘by the respon~ 
dent is. that before dispcsing of the pro-s 
ceeding ex parte, the arbitrator should 
have given prior notice t the respondent 
that in his absence on any particular 
date the matter would b= disposed of ex 
parte. Undoubtedly, respondent was not 
responding to the notic2s 
trator and was all abng recalcitrant. 
Where the time and place of meeting ap- 
pointed by the arbitrator are reasonable, 
and due notice has been given to the par- 
ties, but one of the parties refuses to at~ 
tend, the arbitrator may proceed with 
the reference in his absence. Where the 
arbitrator proposes to proceed with the 
reference notwithstanding the absence of 
one of the parties, it is edvisable that he 
should give that party Cistinct notice of 
his intention to do so “See Halsbury’s 
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Laws of England, Fourth Edition, Vol. 2, 
306 para 590). .- . 


-| The question came up before a Divi- 
sion Bench of the Calcutta High Court 
in Udaichand Panna Lall v. Debibux 
Jewanram, AIR 1920 Cal 853. Sir Asu- 
tosh Mukherjee, J. held that there is noj 
statutory rule however that if an arbi- 
trator proceeds ex parte without giving 
notice of his intention to proceed in that; 
manner, the award made by him must: 
be set aside, In the absence of such an, 
inflexible statutory provision, the ques- 
tion of notice is a rule of prudence andj 
convenience. If either party, after the! 
arbitrator -has given him sufficient notice 
and proper opportunities of attending, 
will not appear, the arbitrator may pro- 
ceed in his absence. The true test is, has, 
the complainant, who takes exception to 
the validity of the award, been in fact, 
prejudiced by the omission of the arbi- 
trator to serve the special notice on him.’ 
If it is established that, notwithstanding: 
such warning, he would not have appear- 
ed before the arbitrator, he has really 
no grievance and cannot invite the court: 
to set aside the award on account of the 
alleged defect in procedure. 


In the instant case’ the proceeding was 
started before the ‘Subordinate Judge. 
The respondent never.appeared. On sub- 
mission of a panel of names, the learned 
Subordinate Judge appointed an arbitra- 
tor. At that stage also the respondent did 
not co-operate. The arbitrator, after being 
appointed, gave notice for several dates. 
On 27-12-79 notice was given to both the 
parties to submit their statements and 
such notice was received by the Divi- 
Sional Manager of the respondent. A let- 
ter was written on 7-1-80 by the Divi- 
sional Manager that the respondent did 
not want the particular person to act as 
arbitrator. Again notice was sent on 12-1- 
1980 and the case was fixed to 10-2-80. 
This notice was received on 15-2-80. On 
2-3-80 the following order was passed by 
the’ arbitrator:— 


“x x The respondent has not turned 
up today. He has not filed any counter. I 
have waited till 8 p.m. to see if the re- 
spondent would take any step in the mat- 
ter. The respondent.has not sent any in- 
timation nor has he prayed for time. In 
fact, ever since the commencement of this 
arbitration proceeding the respondent has 

_ hot responded at all except sending a 
copy of his letter addressed to the Sub- 
Judge, Bhubaneswar vide his Memo No. 
48 (4) dated 7-1-1980 in which he has ex- 
pressed that he is not agreeable “for my 
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appointment as arbitrator in this case. 
From the silence it is clear that the re- 
spondent does not want to co-operate in 


the conduct of the arbitration proceedings ` 


or to defend himself. In the circumstan- 
ces as I have already given sufficient op- 
portunity to him, there is no point in fur- 
ther waiting for him particularly when 
he exhibited an attitude of callousness 
and indifference, The respondent is 
therefore set ex parte. 

The case is posted to 23-3-1980 at 10 
A. M. for ex parte evidence of the claimant 
xx xx’ 

The arbitrator was sick on 23-3-80 and 
the case was posted to 26-3-80. From the 
orders passed on 26-3-80, it appears that 
the claimant was present with evidence 
and he had filed a true copy of the agree- 
ment along with the schedules forming 
part of the agreement. Statements were 
recorded and award was to be passed. 
This would show that there was no pre- 
judice to the respondent. The case report- 
ed in AIR 1920 Cal 853 (supra) has been 
followed by the Calcutta High Court in 
Bhowanidas Ram Govind v.- Harsukhdas 
Balkishandas, AIR 1924 Cal 524; Prem- 
chand Manickchand v. Fort Gloster: Jute 
Manufacturing Co. Ltd., AIR 1959 Cal 620 
and Dipti BikaSh Sen v. India Auto- 
mobiles, AIR 1978 Cal 454. The Allahabad 
High Court also in. Dori Lal v. Lal Sheo, 
AIR 1954 All 244, has followed the prin- 
ciples laid down in AIR 1920 Cal 853. A 
Division Bench of this Court in V. Guru- 
murty Raju v. V. Narasimha Raju, AIR 
1954 Orissa 234 has also held that if rea- 
sonable and substantial principle has 
been complied, then that will amount to 
compliance cf the principles of natural 
justice. Even, verbal information is suffi- 
cient. To the same effect are also two de- 
cisions of the Sing High Court. 

In Grahams Trading Co. v. Chandulal 
Parmanand, AIR 1935 Sind 228, it has 
been held that if there was no intention 
of a party to appear in spite of notice, 
there would be no prejudice if an ex 
parte award was passed against such an 
recalcitrant party. So also in Thadomal 

v. Menghraj, AIR 1930 Sind 190, it has 
bern held that when actual knowledge of 
notice is there and there is non-appear- 
ance, the ex parte award does not become 


invalid. The Punjab High Court in 
Azad Hind Chemicals Ltd. v. Ram 
Lal, AIR 1961 Punj 206 has alse 


held that if such ex parte award is passed 
against a recalcitrant party, then there 
would be no prejudice. This Court in 
Union of India v. Joginder Singh & Co., 
ILR (1961) Cut 544 has also held that the 
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rules of procedure for conducting the 
proceeding before him. So long as he 
follows substantially the rules of natural 


- justice, fairly hears both parties and de- 


termines without any ambiguity all mat- 
ters réferred to him for arbitration, his 
award must b2 upheld. The technicalities 
of the Civil P. C. apply to the Civil Court 
before whom the award is filed and chal- 
lenged. This case has been followed in 
Choudhury Radhanath Nanda v. Union 
of India, (1965) 31 Cut LT 260. In Chatter- 
jee Bros. and Company v. State of Bihar, 
1979 BLJR 720, it has been held that the 
Civil P. C. dogs not apply to arbitration 
proceeding. 


Section 41 (a) of the Arbitration Act 
makes it clear that the provisions of the 
Civil P. C. shall apply to all proceedings 
before the Court and to all appeals under 
the Act. It is contended on behalf of the 
respondent that according to the provi- 
sions of the Civil P. C. when a matter is 
to be heard ex parte, there should be a 
previous order that if on a particular 
date the contesting party does not ap- 
pear, then he will be set ex parte. The 
arbitrator, in the instant case, having not 
done so, it is challenged by the respon- 
dent that the entire proceeding is bad. 
As I have already observed above and in 
view of the consistent decisions of several 
High Courts, it should be held that there 
was no prejudice caused to the respon- 
dent in the instant case and the rules of 
natural justice have been complied with 
and sufficient opportunity was given ‘to 
the respondent and, as such, it cannot bel 
held that the award is to be set aside fori 










legal misconduct of the arbitrator as the}: 


action of the arbitrator does not amount 
to legal misconduct. 


There is of course a Division Bench de- 
cision of the Calcutta High Court in 
Juggilal Kamlapat v, General Fibre Deal- 
ers Ltd., AIR 1955 Cal 354. A careful 
examination of this ruling would show 
that this is not contrary to the principle 
laid down in AIR 1920 Cal 853. It was a 
case in which the party reached a few 
minutes late after the ex parte order was 


passed, as he had gone to Kashmir and 
reached just at that time. The facts and 
circumstances of that case are different. 


This principle was again followed in Smt. 
Dulari Devi v. Rajendra Prakash, AIR 
1959 All 711. But I have already held that 
these- decisions are not contrary to the 
principles laid down in AIR 1920 Cal 853 
and the facts and circumstances were 
different. 


\ 
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6. The next question is whether tha 
reference to the arbitrator was without 
jurisdiction and whether the proceeding 

.. before the arbitrator was wichout jurisdic- 
tion. Clause 20 of the agreement runs as 
follows:— . 
“20. If any dispute arises regarding any 
matter arising out of or inc_dental to this 
agreement or regarding interpretation cf 
any clause or term of this egreement, the 
matter shall be decided on the sole arbi- 
tration of the Chairman of the Corpora- 
tion or the Managing Director or tke 
Chief Executive Marketing as may ke 
nominated by the Chairmar. and the pro- 
visions of the Indian Arbitration Act, 
1940 shall apply. In case the said Chair- 
man or the Managing Director or tke 
Chief Executive Marketing as the case 
may be is not available or willing to be 
the arbitrator, this arbitration clause 
should be ignored and considered non- 
existent, In anticipation o2 relief from 
arbitrator no party can apoly or obta.n 


any order of stay or injunction from 
court.” 

It may be pointed out nere that the 
appointment of the arbitrator by court 


was not challenged. Against that appoint- 
ment, M. A. No. 99/80 was filed but that 
was withdrawn. A letter was sent by the 
respondent on 7-1-80 by fhe Divisional 
Manager to court intimating that the 
respondent was not willing to the appoirt~- 
ment of Shri S. Hanumanza Rao as the 
arbitrator. Nowhere, it was challeng2d 
that the court had no .urisdiction te 
appoint the arbitrator. It would thus ap- 
pear that the appointment of the arbitra- 
tor went unchallenged by the respon- 
dent. In the arbitration clause, as has bean 
reproduced above, it has been stated tkat 
the arbitration clause wouid be deem=d 
to be non-existent if the shree authozi- 
ties mentioned therein are not available 
or not willing. Ii would agpear from that 


clause that the arbitratior clause pre- 
vails. 
It will only be deemed to-be rot 


existent if those three authorities are rot 
willing or not available. There had been 
definite allegation against the chairman 
that he had already decided against the 
present appellant and so Fe could not be 
the arbitrator. This allegation: was befcre 
the court when he appointed the arbi- 
trator. So, there was allegation of bias 
against a particular person mentioned in 
4 the arbitration clause. This allegation was 
also agitated in the M. A. which was d.s- 
missed as withdrawn. This fact was also 
agitated by the present respondent in 
fthe proceeding under O. 9 R. 13 C. P. C. 
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for restoration, which was also dismissed. 
The appointment of the present arbitra- 
tor is not without jurisdiction. It does 
not say that if there is sole arbitrator 
appointed, the appointment of another 
arbitrator is not without jurisdiction. 
Sec. 20 of the Arbitration Act may be 
referred to. It has also been held in 
Fertiliser Corporation of India Ltd. v. 
‘Ravi Kumar Ohri, AIR 1979 Orissa 19 in 
para 7 that appointment of such arbitra- 
tor is not without jurisdiction. ; 

It is contended on behalf of the respon- 
dent that if it is without jurisdiction, then 
the matter canbe agitated at any stage. 
But as I have already stated above, the 
respondent agitated this matter in a 
Miscellaneous Appeal as well as ina 
petition for restoration and those have 
been dismissed. The letter dated 7-1-80 
also does not say that the clause is not 
available, The order of the Court is also 
not bad, inasmuch as the present appel- 
lant alleged that the arbitrator named in 
the agreement wag unfit to be the arbi- 
trator and this allegation was before the 
court when he appointed the arbitrator. 
It has been held in a Division Bench of 
the Calcutta High Court in Union of India 
v. M. S. Grewal & Co., AIR 1968 Cal 333, 
thatin the absence of any allegation that 
the arbitrator is unfit, the appointment of 
another arbitrator amounts to refusing to 
file the arbitration agreement and if such 
an order is passed that is appealable. It 
would appear that in the instant case 
eppeals were filed and were dismissed. 

It has also been held in Yar Muham- 
mad v. Ghulam Sarwar, AIR 1950 Lahore 
145, that if the arbitrator named in the 
agreement is found not to be competent 
for acting as such, it will be presumed 
that it was intended to supply the 
vacancy and the parties may themselves 
agree to another arbitrator being nomi~ 
nated by them, or failing that, by the 
Court. Unless it is shown that it was in- 
tended by the parties that the vacancy 
shall not be filled up, the agreermen: will 
be kept alive and allowed to be filed. 
There is no ban in the arbitration clause 
that the parties cannot fill up the vacancy 
and in absence of such clause, the court 
can appoint an arbitrator, It has also been 
held in U. P. Co-operative Federation 
Ltd. v. Sunder Bros., Delhi, AIR 1967 SC 
249, that if there is any bias of an officer 


‘of the Department to be an arbitrator, it 


is also desirable that the court should ap- 
point another arbitrator. ; 

7. In the facts and circumstances of 
this case, which are peculiar, it is clear 
that the challenges about the appointment 
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of the arbitrator have already been ne- 
gatived in M.A. filed by the respondent 
and also in the application under O. 9, 
R. 18, C.P.C. At the initial stage, by letter 
dated 7-1-80 the respondent also did not 
challenge the appointment of the . arbi- 
trator. There was definite allegation 
against the Chairman of the Corporation 
before the court while ordering for ap- 
pointment of the arbitrator. Taking an 
overall view and considering the peculiar 
facts and circumstances of the case, I 
hold that the appointment of the arbitra- 
tor was not without jurisdiction and the 
referenue was Not void..The reference is 
not a nullity. 


It has also been held by this Court in 
Tata Iron & Steel Co. Ltd. v. Rajrishi 
Mineral Industries, (1978) 46 Cut LT 237: 
(AIR 1979 Orissa 88), para 8, that unless 
a negative intention is indicated, S. 8 (1) 
(b) of the Act would be applicable and 
under the provisions of S. 20 (4) of the 
Act, which confers power on the Court 
to appoint arbitrator or umpire, jurisdic- 
tion would be vested in the Court to make 
the appointment and thus fill up the 
vacancy. The Supreme Court has also held 
in Union of India v. Raghunath Singh & 
Co., AIR 1980 SC 103, that only if the 
arbitration agreement did show that 
the parties did not intend to supply the 
. vacancy, the court had no power to sup- 
ply the vacancy under S. 8 (1) (b). If no 
such intention could be culled out from 
the arbitration clause, the court could 
supply the vacancy. When there was a 
named arbitrator, even though he was 


named by office, it was open to the court . 


“to supply the vacancy in his place under 

S. 8 (1) (b). Reliance for this has been 
placed on Prabhat General Agencies v. 
Union of India, AIR 1971 SC 2298. 


8. There is another facet of this case. 
There is no dispute that by virtue of Sec- 
tion 37 (1) of the Arbitration Act, all the 
provisions of the Limitation Act shall 
apply to arbitration as they apply to pro- 
ceedings in court. By virtue of the afore- 
said provision, the Limitation Act also 
applies. The party should have stated at 
the time when the application under S. 20 
of the Arbitration Act was under con- 


sideration that the arbitration clause is. 


not available. The party cannot be allow- 
ed to say this afterwards to frustrate the 
entire proceeding. It was open to the re- 
spondent to state at that stage that the 
persons named in clause 20 of the agree- 
ment are (not) willing and (not) available 
and that the arbitration clause is non- 
existent. 
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9. It is contended. by the respondent 
that there was no proper notice on the re~ 
spondent. The notice that was served 
on the Divisional Manager is not suffici- = 
ent notice. The learned Subordinate 
Judge has negatived this contention. I 
entirely agree with the reasoning given 
by the learned Subordinate Judge. It has 
also been held in AIR 1979 Orissa 19 para 
7 (referred to above) that such notice is 
also sufficient. In the instant case, the 
Divisional Manager is the person who ad- 
mittedly signed the agreement. Notices 
have been received by the Divisional 
Manager. He has also intimated the court 
that the respondent was not willing for 
the appointment of Shri S. H. Rao as the 
arbitrator. The very same points were 
also urged in the Miscellaneous Appeal as 
well as in the petition under O. 9, R. 13,. 
C.P.C. The said appeal and the application 
have already been dismissed. In such 
circumstances, I hold that the notice was 
sufficient. 

10. The respondent contends that the 


‘arbitrator was biased because he hap- 


pened to be lawyer for the appellant. A 
report was called for from the arbitrator. 
It appears that the arbitrator was also a 
lawyer for the respondent. No definite 
bias has been established in this case. The 
very same points were also urged in the 
Miscellaneous Appeal as well as in the 
application under O. 9, R. 13, C.P.C. and 
both the said matters have been dismiss- 
ed. I entirely agree with the findings of 
the learned Subordinate Judge on this 
point. 

11. In the result, the appeal is allow- 
ed. The judgment of the learned Subordi- 
nate Judge so far as absence of proper 
Notice and jurisdiction about the refer- 
ence are concerned is set aside and the 
award of the arbitrator is made a rule of 
the Court. i 

12. No costs, 

Appeal allowed. 
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gation that šale deed was: A from her 
on pretext of power. of atterney — Bur- 
den to prove intelligent: -exezution of sale- 
deed by lady is on purchaser — Lower 
Appellate. Court not approaching the ev- 
dence in this perspective o? law — Case 
remanded for disposal according to law. 
(Contract Act (1872), S. 16). 

Where a suit was filed by an illiterate 
lady for declaration of title and setting 
aside sale deed executed by her on alle- 
gation that the sale deed was taken from 
her on the pretext of pow=r of attorney 
by her son-in-law, who wes living with 
her for a score of years and was.manag- 
ing her property, the burden to prove 
intelligent execution of sale deed by lacy 
was on the purchaser. The lower Appeli- 
late Court failed to approach the evidence 
in this perspective of law: the case wes, 
therefore, remanded by High Court io 
lower Appellate Court for disposal az- 
cording to law. AIR 1963 SC 1203, Rel. oa. 

, (Para 7) 
Cases Referred: Chronclogical Paras 
(1977) 2 Cut WR 730 8 
(1968) 34 Cut LT 874: ILR (1968) Cut a 


AIR 1963 SC 1203 7 
AIR 1961 Orissa 100: 26 Cat LT 304 8 
-AIR 1961 Orissa 180 8 

S. Misra No. 2 and N. £. Acharya, Dr 
Appellant; S. Misra No. £; 5. K. Nayak, 
D. P. Sarangi, J. M. Moharty and B. Das 
for Respondents. i 

JUDGMENT:— This is s plaintiff's se- 
cond appeal against the confirming deci- 
sions of the courts below, arising out of 
a suit for declaration of title on declara- 
tion that:defendant No. 1 Aad no title ta 
the property and for confirmation of pos 
session and injunction and for setting 
aside the sale deeds executed by defen- 
dant No. 1 in favour of cefendant No. 2 
and the sale deed in favour of defendent 
No. 6. 


2. The plaintiff alleged that she was 
the heir of the property left by her hus- 
band, her son having ha a prematrre 
death. Defendant No. 1 hes married ker 
eldest daughter. After the death of ler 
son, defendant No. 1, her son-in-law came 
to live in her house "and leoked after har. 
Some time later, he asked her to execute 
a power-of-attorney fer facility of 
management of her property. In geod 
faith, she executed a document in favcur 
of defendant No. 1. She continued to en- 
joy and possess the property left by her 
husband till in 1975 her possession was 
disturbed and on enquiry she learned that 
on the pretext of the power-ofattorrey 
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a sale deed was taken from her on 20-2- 
1961 and defendant No. 1 later on alienat- 
ed property in favour of defendant No. 2 
and a sale deed was obtained by defen- 
dant No. 6. She alleged that she had no 
idea that-a sale deed was taken because 
she was throughout in possession. 

. 3. Defendant No. 9 was a co-sharer of 
the plaintiffs husband. He and defendant 
No. 1 filed joint written statement sup- 
porting the case of the’ plaintiff. Defen- 
dant No. 1 stated that the sale deed ex- 
ecufed by the plaintiff in his favour was 
a sham document and he did not acquire 
any right, title or interest. Defendants 2, 
3, 5 and 6 filed a joint written statement 
stating that defendant No. 1 had joined 
hands with the plaintiff with a view to 
depriving them of their property, Plain- 
tiff knowingly executed the sale deed 
which was acted upon and various pur- 
chases were made by them from defen- 
dant No. 1 and so on the title was unim- 
Peachable and they were in possession, 

4. The trial Court recorded a finding 
that defendant No. 1 was in an advan- 
tageous position to prevail. upon the 
plaintiff and the onus was on the pur- 
chasers to prove that the documents were 
duly executed by the plaintiff. It further 
found that defendant No. 1 had furnished 
no explanation as to under what circum- 
stances he obtained the sale deed instead 
of power-of-attorney, The question of de- 
livery of possession was not important as 
defendant No. 1 was staying in the house 
of the plaintiff. Having regard to the rela- 
tionship, the low consideration, i.e., Rs. 300 
for 2.70 acres was not material and the 
Sale deed Ext. B was duly executed by the 
plaintiff. The suit was also barred by 
limitation. The appellate Court found 
that the suit was barred by limitation, the 
suit having been filed beyond 12-years 
from the time of transfer by defendant 
No. 1. The question of adequacy of con- 
sideration was irrelevant. The transfers 
by defendant No. 1 in favour of defen- 
dant No. 2 and others were valid and the 
plaintiff had no title to the property. 

5. The appellate judgment, to say the 
least, is confused, unclear and  perfunc- 
tory, The complaint of: the parties before 
me is well-warranted. Issues have been 
jumbled up and the discussion is not 
clear, f 

6. The approach to the evidence does 
not appear to have been made keeping 
the perspective -of the law in the back- 
ground nor does there appear a discussion 
of the law applicable, | ; 

T. Admittedly the plaintiff is an illite- 
Tate lady.. Her thumb impression: an| 
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Ext. B is eloquent testimony in support. 
Defendant No. 1 is the son-in-law. He lives 
with the plaintiff for a score of years and 
more, manages the household and looks 
atter the property. He had the capacity 
and occasion to influence, prevail upon. 
Naturally the mother-in-law was his 
ward and the relationship was one of 
trust, 2.70 acres were taken under Ext, B, 
the registered sale deed, by the son-in- 
law from the mother-in-law for a con- 
sideration of Rs. 300. The plaintiff im- 
pugned the transaction of 1961 on 3-9- 
1975. The law is clear. In Mst. Kharbuja 
Kuer v. Jang Bahadur Rai (AIR 1963 SC 
1203) it was held: 


“As regard documents taken from par- 
danashin women (illiterate ladies have 
been equated with pardanashin women 
by judge-made law) the court has to as- 
certain that the party executing them has 
been a free agent and duly informed of 
what she was about. The reason for the 
rule is that the 
that a person understands the document 
to which he has affixed his name does not 
apply in the case of a paradanashin wo- 
man. The burden of proof shall | always 
rest upon the person who seeks to sus- 
tain a transaction entered into with a 
pardanashin lady to establish that the 
said document was entered into by her 
after clearly understanding the nature of 
the transaction. It should be established 
that it was not her physical act but also 
her mental act, The burden can be dis- 
charged not only by proving that the 
document was explained to her and that 
she understood it but also by other evi- 
dence, direct and circumstantial.” 


8. As I am inclined to remand the 
matter to the lower Appellate Court for 
rehearing of the Appeal and disposal, I 
am refraining from making any observa- 
tion which might fetter an independent 
determination by the lower Appellate 
Court. Suffice it, I draw attention to a 
few decisions. The lower Appellate Court 
wauld do well to refer to the same and 
decide the case according to the princi- 
ples laid down therein. Reference may 
be made to Chandhala Bewa v. Madhab 
Panda (1960-26 Cut LT 304): (AIR 1961 
‘Grissa 100): Dharanidhar Jena v. Prana- 
krushna Sahu, (1977-2 Cut WR _ 730); 
Ko'ni v. V. R. L. Murty (AIR 1961 Orissa 
180) and Agadhei Malikani v. Abhimanyu 
Mallik (1968-34 Cut LT 874). 

9. The learned lower Appellate Court 
Should independently assess and appre- 
ciate the evidence and express firm opin- 
ien on the questions involved and not in 
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the halting way the findings have been 
recorded in the judgment impugned. 

10. In the result, the judgment of the 
lower Appellate Court is set aside and the 
matter is remitted to it for disposal afresh 
keeping in mind the observations made 
in this judgment. The appeal be expedi- 
tiously disposed of. Costs shall abide the 
results. ie 
Order accordingly. 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 
Dharam Chand Jain, Petitioner wv, 


Union of India and others, Opposite 
Parties. 
Original Jurisdiction Cases Nos. 1286 


and 1287 of 1978, D/- 24-3-1982. 


Mineral Concession Rules (1960), Rr. 58 
(1) (b), 59 — Notification of dereserva- 
tion of certain areas — Date from which 
area shall be available for grant, not noti- 
fied in official gazette — Applications by 
petitioner for grant of mining lease — 
State Government holding applications to 
be premature — Conclusion of State 
Government affirmed by Central Gov- 
ernment in revision — Conclusion not ir- 
relevant — No interference by High 
Court under Art. 226 of Constitution. 
(Constitution of India, Art. 226), 

- (Para 4) 
Cases Referred: Chronological Paras 
AIR 1975 Madh Pra 22 4 
AIR 1968 Madh Pra 42 4 

R. Mohanty, for Petitioner; Standing 
Counsel (Central) and Addl. Standing 
Counsel, for Opposite Parties. 

R. N. MISRA, C. J.:— The State Gov- 
ernment by a Notification dated 5th 
March, 1974 dereserved an area of 749.32 
hectares as also another area of 142 hec- 
tares within the Tomka-Daitari area and 
following such dereservation the peti- 
tioner made two separate applications 
under the Mineral Concession Rules of 
1960 (hereinafter referred to as the 
‘Rules’) for grant of mining leases in his 
favour for the entire dereserved area on 


‘16-4-74. When the State Government fail- 


ed to pass any order within the statutory 
period contemplated under R. 24 of the 
Rules, the petitioner filed revisions 
against such .deemed rejection under 
R. 54. On 29-9-75 the revision applications 
were allowed in the following terms: 
“(a) The deemed rejection by the State 
Government of the application for mine- 
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ra] concession that the petitioner had 
made is hereby set aside only so as. to 
enable the State . Government to pass 
final and speaking orders on merits there- 
upon; ° 

(b) The State Government is heresy 

directed to pass such fina’ orders within 
a period not exceeding 100 days from the 
date of issue of this order provided that 
if the prior approval of tke Central Gev. 
ernment is required for any reasons ke- 
fore the passing of such ‘inal orders by 
the State Government the.r requisite re- 
ference shall be made to tke Central Gcv- 
ernment within 60 days from the date of 
issue of this order.” 
On 1-12-1976, long after tne period indi- 
cated in the revisional order, the State 
Government rejected both the applica- 
tions by saying:— 

“Whereas the application has been 
made in response to the State Goverm- 
ment Notification No, 2041-III (C) MC- 
38/73 dated 5-3-74 published in the Orissa 
Gazette in S.R.O. No. 174.74 which has 
not been done following the procedure 
laid down in R. 58 (1) of the Mineral 
Concession Rules, 1960 inasmuch as the 
date from which the area shall be made 
available for grant has not been stated 
therein and as such no area can be cm- 
sidered for grant in response to the said 
Notification; 


Whereas the application is premature 
under R. 60 of the Mineral Concession 
Rules, 1960; . 

Whereas the area is covered by a pror 
M. L. application of M/s. Orissa Mining 
Corporation Ltd. which is a public seccor 
Corporation; 

Whereas the State ` Government 
decided to exploit the entire applied area 
for chromite only in the public secor 
pares the Orissa Mininz Corporation 
Lid; 


Now, therefore, the Stste Government 
are pleased to reject the seid application.” 
On 29-1-77 the petitioner again moved 
the Central Government in revision chal- 
lenging the rejection. On 3-8-77, during 
the pendency of the revision, the State 
Government made an order of 
tion of a large patch of area including the 
two areas applied for by the petitioner. 
On 3-8-78 the Central Government dis- 
missed both the revisions holding that 
the Notification of dereservation . mede 
under R. 58 (1) (b) of the Rules was mot 
in conformity with the requirement amd, 
therefore, the State Government :kad 
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have. 


reserva-“ 
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rightly rejected the applications by treat- 
ing them as premature. Two separate writ 
applications have been filed in this Court 
challenging the rejection of the two ap- 
plications as also the confirmation thereof 
by the Central Government in the two 
revisions carried by the petitioner. O.J.C. 
No, 1286 of 1978 relates to 142 hectares 
while O.J.C. No. 1287 of 1978 is in rela- 
tion to the application relating to 749.32 
hectares. Since both the writ applications 
raised common questions of fact and law, 
both were heard together and this com- 
mon judgment governs both, 


2. The State Government has filed a 
counter-affidavit supporting the order of 
rejection and the petitioner has there- 
after filed a rejoinder. 


3. Three questions actually arise for 
determination in these cases, namely:— 


(i) The procedure under Rr. 58 and 59 
of the Mineral Concession Rules is not 
mandatory and the Notification of the 
State Government dereserving the area 
was really not vitiated; 


(ii) The State Government cannot take 
advantage of its own mistake and reject 
the applications lawfully made; and 


(iii) Reservation during pendency of 
the revision applications was bad and 
contrary to the instructions issued by the 
Central Government in Annexure 3-B. 

4. Rules 58 and 59 as far as relevant 
may be extracted here:-— 


“58. Availability of areas for re-grant 
to be notified— i 

(1) No area which was previously held 
or which is being held under a prospect- 
ing licence or a mining lease, as the case 
may be, or in respect of which the order 
granting licence or lease has been revok- 
ed under sub-rule (1) of R. 15 or sub- 
rule (1) of R. 31, shall be available for 
grant unless— 

(a) ; , 

(b) the date from which the area shall 
be available for grant is notified in the 
official Gazette at least 30 days in ad- 
vance, . f 


(2) The Central Government may, 
reasons to be recorded in writing, 


vtresossocoesese 


for 
relax 


\ 


the provision of sub-rule (1) in any spe-- 


cial case. ` - 


59. Availability of certain areas for. 


grant to-be notified. 

In ‘the case of any land which is other- 
wise available for the grant of a pros- 
pecting -licence or a mining lease but in 
respect of which the State Government 


v 
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has. refused to grant a prospecting 
licence or a mining lease on the ground 
that the land should be reserved for any 
purpose the State Government shall, as 
soon as such land becomes again avail- 
able for the grant of prospecting licence 
or mining lease, grant the licence or 
lease after following the procedure laid 


. down in R. 58,” 


Though in the instant case R. 58 as such 
has no application, since R, 59 lays down 
the same procedure to be followed, the 
provision thereof becomes relevant. Ad- 
mittedly, in the dereservation Notifica- 
tion dated 5th March, 1974, the date from 
which the area shall be available for grant 
was not notified in the Official Gazette. It 
may be, as contended on behalf of the 
petitioner, that the requirement of the 
Rule is not mandatory inasmuch as sub- 
rule (2) of R. 58 vests discretion in the 
_Central Government, for reasons to be 
recorded, to relax the requirement in a 
special case. There can, however, be no 
doubt that the Rule makes a very whole- 
some provision and puts the world at 
large to notice that the area would be 
available for grant and intending appli- 
cants were free to apply in accordance 
with law. Sub-rule (2) of R. 58 vested 
jurisdiction in the Central Government 
to exercise the discretion contemplated 
therein. i 


The Central Government has not relax~ 
ed the requirement of sub-rule (1) and 
it is not for the Court to go into that 
aspect of the matter. Mr. Mohanty for the 
petitioner relied upon the decisions of 
the Madhya Pradesh High Court, one be- 
ing the case of J. C. Rishi v. Union of 
India, AIR 1968 Madh Pra 42, and the 
‘other being the case of Jayanti Mishra 
v. Union of India, AIR 1975 Madh Pra 
22, in support of his contention that even 
if the date from which the grant would 
be available. is not notified, if applica~ 
tions are made beyond 30 days from the 
date of the dereservation Notification, 
they were available to be considered. We 
do not think, the question for considera- 
tion should be examined from that angle. 


These are certiorari proceedings and 
the Court has to consider whether the 
impugned orders are in accordance with 
law, Undoubtedly, in the Notification of 
dereservation in question no date was 
indicated though the Rule required a 
date to be indicated, Though power was 
vested in the Central Government to re- 
lax the requirement, no relaxation 
has been asked for or made. In such cir= 
cumstances, it was open to the State Gov- 
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ernment to hold that there was no appro-! 
priate Notification of dereservation and 
consequently the two applications made 
by the petitioner were premature. AS 
the conclusion of the State Government 
which has been affirmed in revision by; 
the Central Government cannot be said 
to be irrelevant or not germane to the 
Provisions of law, we do not think it is 
appropriate for the Court to expand the 
ScOpe of interference as in appeal and 
entertain other considerations for examin- 
Ing the merit of the matter. 


5. Once, upon the aforesaid analysis, 
the conclusion of the State Government 


that the ‘applications were premature is- 


upheld, the othér contentions advanced 
on behalf of the petitioner do not require 
examination. Even if the dereservation is 
considered to be inappropriate when revi- 
Sions before the Central Government 
were pending, the rejection of the appli- 
cations for grant as upheld in revision 
being found not to be bad, the question 
of propriety of reservation need not be 
examined, 

. & On the analysis indicated, both the 
applications must fail, We make no ordet 
for costs, 

BEHERA, J.— I agree wit 

the Chief Justice, er ia 


Applications dismissed, 
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N. K. DAS AND R. C. PATNAIK, JJ. 

D. Chaturbhuj Jain Bhansali and an- 
other, Petitioners v. Bijoy Chandra 
Bakshi and others, Opposite Parties. 

Original Jurn. Case No. 947 of 1977: 
D/- 6-4-1982. 

Orissa House Rent Control Act (31 of 
eviction — 
Landlord claiming bona fide requirement 
of house for his occupation — Tenant 
also leading counter-evidence — Appel- 
late Court allowing eviction application 
— Tenant cannot be said to be prejudiced 
> Tenant cannot take advantage of sub- 
sequent petition filed by landlord for 
enhancement of rent and also for sale of 
property to him. 


_ Where in an eviction proceeding, the 
landlord claimed that he wanted the 
house for his occupation inasmuch as the 
portion of his ancestral house occupied 
by him was not convenient for his occu- 
pation and that he wanted the house also 
to start a shop in the ground floor as it 


EZ/EZ/C223/82/PGS/SNV, 


- 


7 


. 


a, 
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was situated on the main road of the 
town and the tenant had also led coun-- 
ter-evidence, there could not be ary 
question of prejudice in allowing tke 
eviction application by ~he Appellate 
Court. (Para 9) 

Further, if the landlord had filed a peti- 
tion for enhancement of house rent dur- 
ing the pendency of eviction application 
and also made a suggestion to the tenant 
for sale of the property to him, the tenant 
could not get advantage o= such position 
for quashing the judgment of the Appel- 
late Court by issuing the writ of certi- 
orari nor would it be a cecisive ques- 
tion, AIR 1977 Punj & Har 158 (FB), AIR 
1981 Ori 81, Disting. (Paras 10, 14) 
Cases Referred: Chronclogical Paras 


AIR 1981 Ori 81: 50 Cut LT 500 9 
AIR 1977 Punj & Har 158 FB) 9 
AIR 1964 SC 477 . : 5 
AIR 1960 SC 1168 5 
AIR 1958 SC 398 5 
AIR 1955 SC 233 5 

A. Mukherjee, A. K. Msra and P. R. 
Barik, for Petitioners; G. Rath, P. 2 
Mohapatra and Addl. Govt, Advocate; br 
Opposite Parties, 


DAS, J.:— Tenant in a Ppepeeeding pr - 


eviction under, the Orisse House Reat 
Control Act is the petitioner. Admittedty, 
petitioner is a tenant mder opposite 
party No. 1 in respect of a double- 
storeyed building on the main road of 
Jeypore town. Opposite party No. 1 
filed a case for eviction on the ground 
that petitioner No. 1 has sublet the house 
to petitioner No. 2 and is in arrears of 
house rent and that opposite party No. 1 
requires the- house in gooé faith for his 
residence and for opening a shop. 

|: 2, The present petitioners in their 
counter contended that pecitioner No, 2 
is the son of petitioner Wo, T and there 
is no question of subletting. He is not a 
wilful defaulter. It is further stated 
that opposite party No. 1 has got sufficient 
other houses and at present he is resid- 
ing in his ancestral house which has be2n 
divided into four equal portions, There 
is no need of opening any shop. 

3. The House Rent Cortroller dism:s« 
sed the application for eviction, but the 
appellate court set aside the judgment of 
the House Rent Controller and allow2d 
the petition for eviction holding that 
opposite party No. 1 requires the house 
for his residence and also for starting a 

motor parts shop. 


4. It is contended by wr. Mukherjee, 
the learned counsel for “he petitioners, 
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that petitioner No. 2 being the son of 
petitioner No. 1, there is no question of 
subletting. He further contends that 
opposite party No. 1 has his ancestral 
kouse and he has not stated in the peti- 
tion filed before the House Rent Con- 
troller that he requires the house for 


Bijoy Chandra 


starting a motor. parts shop and this fact - K: 


has been developed at the time of hear- 
ing. Mr.’ Rath, the learned counsel for 
cpposite party No. 1, contends that apart 
from the question whether petitioner 
No, 1 has sublet the house to petitioner 
No. 2, the concurrent finding is that op- 
posite party No. 1 requires the house 
im good faith for his occupation and for 
starting a shop. The relationship of peti- 
tioner No. 1 with petitioner No. 2 being 
admitted, the question of subletting the 
house does not arise, 


5. It is contended on behalf of the 
petitioners that opposite. party No. 1 fil- 
ed a petition for enhancement of house 
rent during the pendency of the applica- 
tion for eviction and also made a sugges- 
tion to the petitioners for sale of the pro- 
perty to them. The appellate court has 
not taken notice of these facts and, there- 
fore, cannot be said to have any objec- 
tive satisfaction for setting aside the 
judgment of the House Rent Controller. 
Petitioners have prayed for issuance of a 
writ of certiorari quashing the judgment 
of the appellate court, In Syed Yakoob - 
v. K. S. Radhakrishnan AIR 1964 SC 477, 
it has been held (at p, 479): 


“A writ of certiorari can be issued for 
correcting errors of jurisdiction commit- 
ted by inferior courts or tribunals: these 
are cases where orders are passed by 
inferior courts or tribunals without juris- 
diction, or is in excess of it, or as a re- 
sult of failure to exercise jurisdiction. A 
writ can, similarly, be issued where in 
exercise of jurisdiction conferred on it, 
the Court or Tribunal acts illegally or 
improperly, as for instance, it decides a 
quéstion without giving an opportunity 
to be heard to the party affected by the 
order, or where the procedure adopted 
in dealing with the dispute is opposed to 
principles of natural justice, 


` The jurisdiction of High Court to is- 
Sue a writ of certiorari is a supervisory 
Jurisdiction and the Court exercising it 
is not entitled to act as an appellate 
Court. - This limitation necessarily means 


that findings of fact reached by the in- 


ferior court or Tribunal as result of the 
appreciation of evidence cannot be re- 
opened or questioned in writ proceedings, 
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An error of law which is apparent on 
the face of the record can be corrected 
by a writ, but not-an error of fact, how- 
ever grave it may appear to be. In re- 
gard to a finding of fact recorded by the 
Tribunal, a writ of certiorari can’ be issu- 
ed if it is shown that in recording the 
said finding, the Tribunal had erroneous- 
ly refused to admit admissible and mate- 
Tial evidence, or had erroneously admit- 
ted inadmissible evidence which had in- 
fluenced the impugned finding. Similarly, 
if a finding of fact is based on no evi« 
dence, that would be regarded as an error 
of law which can be coerced by a writ 
of certiorari. 


A finding of fact recorded by the Trix 
bunal cannot, however, be challenged in 
proceedings for a writ of certiorari on 
the ground that the relevant and material 
evidence adduced before the Tribunal 
was insufficient or inadequate to sus- 
tain the impugned finding. The adequacy 
or sufficiency of evidence led on a point 
and the inference of fact to be drawn 
from the said finding being within the 
exclusive jurisdiction.of the Tribunal, the 
points cannot be agitated before a writ 
Court.” 


The Supreme Court relied upon three 
previous decisions of that Court, namely, 
Hari Vishnu Kamath v. Ahmad Ishaque, 
AIR 1955 SC 233; Nagendra Nath v. Com- 
missioner of Hills Division, AIR 1958 SC 
398 and Kaushalya Devi v., Bachittar 
Singh, AIR 1960 SC 1168. 


6. There is no dispute about the fact 
that there has been no wrong interpreta~ 
tion or misinterpretation of any provi- 
sion of law. The only question, there- 
fore, is whether a writ of certiorari can 
be issued to quash the appellate judg- 
ment simply on the fact that it has not 
taken into consideration the facts that 
opposite party No. 1, during the 
pendency of the eviction proceeding, 
demanded higher rate of rent and mada 
a proposal to the petitioners for sale of 
the house, Further, opposite party No. $ 
having his ancestral house which he is 
occupying, there is no bona fide require- 
ment of the house in question and that 
opposite party No. 1 has not mentioned 
in the petition for eviction that he re- 
quires the house for starting a motor 
parts shop and has simply stated that he 
requires the house for opening a shop. 


7. Admittedly, the house fs a double- 
storeyed building and is situated on the 
main road of Jeypore town, It has been 
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found by the appellate Court that the 
ancestral -house of opposite party No. 1 
has been partitioned and opposite party. 
No. 1 is occupying a portion which he has ; 
Zot by partition towards the backside of 
the building and he has to pass through 
the house of his co-sharers in order to 
come to the main road. As opposite party 
No, 1 has to pass through the house of 
his co-sharers, there have been ill-feel- 
ings, quarrels and dissatisfaction. There~ 
fore, the house in question being on the 
main road and a double storeyed build- 
ing, opposite party No. 1 requires tha 
same for his occupation, This is a finding 
of fact. As regards non-mention of the 
words ‘motor-parts shop’ in the applica~ 
tion before the House Rent Controller, it 
does not vitiate the claim of opposite 
party No. 1 for eviction of the petitioners, 
It has been provided in S. 7 of the Orissa 
House Rent Control Act that the landlord 
can claim possession of the house if he 
requires the house in good faith for occu- - 
pation or use of himself, any member of 
his family or of any person or persons 
for whose benefit the house is held by 
him. The application is to be made in 
form ‘A’ appended to the Rules under 
the Orissa House Rent Control Act. This 
form does not specify anywhere any 
heading as to details of the requirement, 
On the other hand, the form requires de- 
tailed description of the house, Opposite 
party No. 1 has also stated that he re- 
quires the house for opening a shop. This 
in our opinion was sufficient to specify 
the requirement. In view of the facts that 
opposite party No. 1 is occupying a por~ 
tion of his ancestral house towards the 
backside and it is not convenient for his 
access to that house from the main road; 
he intends to occupy the house in ques- 
tion which is situated on the main road 
and that he requires the house for his 
residence and also to start a shop in the 
ground floor as the house abuts the main 
road, there is sufficient proof of his bona 
fide requirement of the house, 


8 Reliance has been placed by the 
petitioners on a decision reported in 
Banka Ram v. Smt. Sarasti Devi, AIR 
1977 Punj & Har 158 (FB). This case is 
distinguishable. That was a case: where 
there was a provision under S. 13 of the 
East Punjab Urban Rent Restriction Act 
that it should be contained in the petition 
for eviction that the applicant is not - 
occupying another residential building in 
the urban area concerned and that he has 
not vacated such building without suffi- 
cient cause after the commencement of 
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ments which were statutorizy required to 
be stated in the petition had not been 
“mentioned in the petition. It was, there- 
fore, held that it was essertial for the 
landlord to plead the ingredients of the 
Act in his eviction applicat.on. When the 
applicant had not pleaded, ~he prayer for 
eviction was refused. Under the Orissa 
House Rent Control Act, thare is no such 
restriction, inasmuch as there is so such 
provision to be mentioned m the applica- 
tion. Therefore, the facts and circumstan~ 
ces of the Punjab & Haryana case are 
completely different from the instant case. 


9. Petitioners have also relied upon 
M/s. Health Stores v. Musamat Rahima 
Bai, (1980) 50 Cut LT 500: (AIR 1981 Ori 
81), That was a case in wh-ch the burden 
of proof had been wrongly placed and all 
the grounds taken were found to be not 
acceptable. Therefore, thet case is of no 

, help to the petitioners, If Aas also been 

” held in Banke Ram’s case (AIR 1977 Punj 
& Har 158) (FB) (supra) taat if parties 
have entered into evidence and have, in 
fact, led evidence in the case, there can- 
not be any question of pre udice. In the 
instant case, after opposite party No. 1 
had led evidence claiming that he want- 
ed the house for his occupation, inasmuch 
as the portion of his ancestral house occu- 
pied by him was not convenient for his 
occupation and that he wanted the house 
also to start a motor-parts shop in its 
ground floor as it is situateg on the main 
road, the petitioners have also led coun- 
ter-evidence. Therefore, there cannot be 

«lany question of prejudice. 


10. The question of reqiirement and 
the reasons for requirement are to be 
considered at the time of making the 
application, Subsequently, # the landlord 
wants to increase the rate of rent or if 
the case for eviction drags on for a long 
time and being desperate and coming to 
a breaking point makes an offer for sale 
during the pendency of “he case, the 
{petitioners cannot take advantage of this 
Ween nor will it be a decisive ques- 

on. 


11. For the above reasons, we hold 
that the findings of the appellate Court 
‘jeannot be said to be based on no evi 
dence. There is no arbitrariness in the 
isaid findings. 


4 12. On the aforesaid analysis, we hold 
that the writ petition has mo merit. It is, 
accordingly, dismissed. But in the cir- 
cumstances of the case, we award no 


eosts, We, however, direct the petitioners: 
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the Act in the urban area. These two ele~- _ 
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to vacate the premises within six months 
from today. 
B. C. PATNAIK, J.:— I agree, 


Petition dismissed. 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 

Kari Khuntia and others, Petitioners; 
v, The State of Orissa and others, Oppo- 
site Parties, 

Original Jurn, Case No. 593 of 1980, 
D/- 18-3-1982, l 

Land Acquisition Act (1 of 1894), Ss, 4 
(1), 5A — Acquisition for public purpose 
»— Land of petitioners comprising one 
single plot — Lands sought to he acquir- 
ed described as parts of whole plots — 
Sketch map of acquired area made avail- 
able for inspection — Acquired area, not 
away from office of Collector — Notice 
also given at convenient place in locality 
— Petitioners, not filing any objection 
within time — Held, there was no scope 
for prejudice in making representation 
under S. 5A. AIR 1975 SC 1182 and 
AIR: 1974 SC 2077, Expld. (Paras 5, 6) 


Cases Referred : Chrenological Paras 


e 


AIR 1978 SC 515 
ATR 1975 SC 1182 
AIR 1974 SC 2077 
AIR 1970 SC 802 


R. Mohanty, M. Patra, B. Dagara and 
M. R. Patra, for Petitioners; Govt. Advo- 
cate, B. Rath and M. R. Panda, for Qp- 
posite Parties, 


R. N. MISRA, C. J.:— Five petitioners 
have jointly filed this application under 
Art. 226 of the Constitution challenging 
acquisition proceedings taken under the 
Land Acquisition Act 1 of 1894 (herein-~ 
after referred to as the ‘Act’) notification 
u/s, 4 (1) of the Act wherefor is dated 
5-7-1978 published in the Orissa Gazette 
on 27-7-1978. The petitioners contend 
that acquisition proceedings in regard to 
the lands given in Schs, A, A-1 and A-2 
of the writ application are vitiated on 
account of :— 

G) Want of clear description of the 
property sought to be acquired as parts 
of the whole plots were notified; 

(ii) No notice of hearing u/s. 5-A of 
the Act was servéd on the petitioners and . 
Np opportunity of being heard was ex- 
tended to them; 
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(dij Notification u/s. 6 of the Act 
shows that an area of 0.865 decimals was 
sought to be acquired out of 0.381 deci- 
mals in plot No. 1490. Such a glaring 
mistake is indicative of non-application 
of mind: and 

(iv) Acquisition was contrary to the 
master plan prepared under the Greater 
Cuttack Improvement Trust. Act inas- 
much as the acquired area was ear-mark- 
ed for residential purpose and could not, 
therefore, be utilised for purposes of 
private bus and taxi stand, 

2. The S. 4 (1) Notification in Annex- 
ure 1 indicated that the lands described 
below were intended to be acquired for 
a public purpose, namely, for locating 
the private bus stand and taxi stand at 
Badambadi :— 

Khata No, Plot No, Total area Acquisition 2 aree 


1 2 8 ; 4 
798 1488 0.773 dee, 0.295 dee. 
521 1457 0.897 dec. 0,688 dee, 
521 1488 0.082 dee, 0.082 dec. 
270 1489 0.078 dee, 0.676 dee, 
521 1480 0.891 dee. 0.265 dee, 


Total ... Ac. 1,408 dee, 


As averred in paragraph 2 of the writ 


application, ‘A’ schedule land belongs to - 


the petitioner No. I while the land un- 
der Sch. A-1 belongs to the petitioners 2 
and 3 together and similarly the lang un- 
der Schedule A-2 belongs to the peti- 
tioers 4 and 5. Acquisition of plots Nos. 
1488 and 1489 is in entirety and part ac- 
quisition is in respect of the remaining 
3 plots. i 


The petitioners are not interested in 
plot No. 1486. Petitioners 2 and 3 are 
interested in a little more than 166 deci- 
mals out of the total acquired area of 
Ac.0.688 decimals appertaining to plot 
No, 1487 while petitioners 4 and 5 are 
interested in Ac.0.126 decimals of plot 
No. 1487. Petitioners 4 and 5 appear to 
be interested in portions of plots Nos. 
1488 and 1489,. wrongly shown as plot 
No. 1439, in Schedule A-2 of the writ 
application, 

3. Two counter-affidavits have been 
filed, one by opposite parties 1, 2, 3 and 
5 and the other by opposite party No. 4. 
The joint countér-affidavit supports the 
acquisition and has disputed the several 
contentions advanced on behalf of the 
petitioners, In the counter affidavit of 
the Executive Officer while the stand 
taken by the other opposite parties has 
been generally supported, with refer< 
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ence to the reservation of the area for 
residential purpose no challenge has been 
advanced, 

: 4, There is no dispute that the ‘acqui« ` 
Sition is for a public purpose. Admitted- 
ly, the provisions of S. 17 (1) of the Act 
were not invoked and, therefore, the land 
owners were entitled to a hearing u/s 
5-A of the Act. The petitioners assail 
that when 0.688 decimals out of 0.897 
decimals of plot No. 1487 was notified 
for acquisition, clear demarcation should 
have been given to indicate the acquired 
area, Reliance has been placed on the 
decision of the Supreme Court in the 
case of Gunwant Kaur v, Bhatinda Muni- , 
cipality, AIR 1970 SC 802, where it has 
been observed (at p. 804) :— 

“The Collector was acting for and on 
behalf of the State Government to make 
an offer of compensation for the lands 
to be acquired. The appellants were en- 
titled to challenge the correctness of tha y 
Collector’s opinion, Again the jurisdic- 
tion of the Collector depended upon the 
issue of a valid notification and the mere 
fact that the Collector was satisfied that 
the true area of land demarcated corres« 
ponded to the area notified — whatever - 


that expression may mean — did not 
prevent the owners of the lands from 
contending before the High Court that 
they had no opportunity of making their 
representations under S, 5-A of the Act 
and of satisfying the Collector that tha 
lands should not be acquired.” 

5. As we have already pointed out, 
the petitioners did not file any objection 
within the time allowed under the law, ` 
In the Schedules they have given, with 
reference to plot No. 1487 ‘they hava 
clearly indicated their area in respect of 
a part of the plot and have not specifi- 
cally pleaded that they were not in a 
position to know. whether their land had 
been notified for acquisition. The Notix 
fication u/s. 4 (1) (Annexure-1) indicates 
that a sketch map of the acquired area 
was also available to be inspected in the 
office of the Land Acquisition Collector, 
The property is located in the town of 


~~ 


-Cuttack and not away from ‘the office of 


the Collector, The land to. be acquired 
in which the petitioners are interested is 
ultimately one single plot. The scope of 
prejudice is, therefore, very much mini- 
mised, 

We may refer to two later decisions of* 
the Supreme Court, one being the case 
of Aflatoon v. Lt. Governor, Delhi, AIR 
1974 SC 2077, and the other being the 
case of Inderjit C; Parekh v, State of 
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Gujarat, AIR 1975 SC 1182, In Aflatocn 
v. Lt. Governor, Delhi (AIR 1974 SC 
2077) it was pointed out that whether the 

, Particulars given in the S. 4 Notificatim 

` are sufficient to enable an objection 0 
be filed under S. 5-A would depend upcn 
the facts and circumstances of each cass 
We are of the view that in the facts of 
this case which we have Ccetailed abov:, 
there was no scope for pre: udice in mak- 
ing of a representation u/s.-5-A of the 
Act. In Inderjit C. Parekk’s case (AIR 
1975 SC 1182) it was pointed that where 
the Notification u/s. 4 in which the area 
of the land to be acquired was stated as 
“part of Survey No, 5€A measuring 
about 3000 sq. yards.” was withdrawn 
and a fresh notification under S. 4 was 
published wherein the area was describ- 
ed as “5600 sq. yds. from the north-west 
corner of Survey No, 564A,” no objecticn 
was available to be raised The ratio sf 
Inderjit C. Parekh’s case clearly ind- 

alcates that in the absence of prejudice no 
objéction is indeed available, 


6. The next question foz consideraticn 
is as to whether there has been a denial 
. Of opportunity of making a representa- 
tion of hearing as provided u/s. 5-A Ê 
the Act. Undoubtedly, the opportunic-y 
statutorily provided u/s. 5-A of the Act 
is an important one and tke right of the 
owner to ‘raise objection to acquisition 
though subservient to the right of emi- 
nent domain authorising the State to az= 
quire lands of citizens for public purpo3e 
should not be lightly affeczed. The Lard 
Acquisition Officer did issue notice and 
«it has been categorically plaaded that the 
Notices were duly served -n the Thakur 
Ghar which is an important site in the 
locality and the report dated 8-11-1978 
shows that copy of the nosice was serw- 
ed by. affixture after ron-acceptance. 
Service has been duly attested and tke 
Land Acquisition Officer who exercised 
powers of the court for certain purposes 
accepted such service of notice ag ada- 
quate. Reliance was placed on the terms 


of S. 45 of the Act to chalienge the adz~ . 


quacy of such service. On the materials 
placed before us, we are, however, nt 
` satisfied that it is open to the petitioness 
to challenge service in the teeth of the 


service report and the satisfaction of the - 


Land Acquisition Officer. As’ pointed out 
by the Supreme Court in the case of Bai 
Malimabu v, State cf Gujeraf, AIR 1978 
“SC 515, the requirements cf S, 4 (1) ae 
(at p. 518) :— 


PROE giving of a general notice ard 
by two methods — (1) by zhe publicatian 
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of the notification in the Official Gazeite 
and (2) causing public notice of the sub- 
stance of such notification to be given at 
convenient places in the locality.” 


Admittedly, there has been a Gazette 
Notification and there is no serious dis- 
pute that notice had been given at a con- 
venient place in the locality. We do not 
think, there is substance in the peti- 
fioner’s challenge that there was no due 
notice. ' 

7. Challenge to the acquisitior was 
also on the ground that lands of some 
others had been released and the peti- 
fioners’ lands were being taken away. 
The Supreme Court pointed out in 
the case of Financial Commr., Haryana 
v. Kala Devi, AIR 1980 SC 309 that the 
Court cannot interfere unless choice: was 


. made with oblique ends or was otherwise 


void. On the materials before us we do 
not think, a case has heen made out to 
justify the stand of the petitioners, 

& For the reasons we have indicated, 
this writ application must stand dismiss- 
ed but without any order for costs. 

BEHERA, J.:— I agree with My Lord 
the Chief Justice, 

Application dismissed, 
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R. N. MISRA, C. J. AND © 
B. K. BEHERA, J. 


Chinta Narayanamma, Petitioner’ v. 
Kholli Sahu and others, Opposite Par- 
ties. 


Original Jurn. Case No. 1173 of 1980, 
D/- 17-3-1982. 
(A) Constitution of India, Art. 226 — 


. Finding of fact — Rent proceedings — 


Concurrent! findings of fact by statutory 


authorities by giving cogent reasons 
therefor — Findings not perverse in na- 
ture — Cannot be interfered with in 


writ petition. AIR, 1982 SC 756, Rel, on. 
(Para 4) 
(B) Orissa House Rent Control Act (4 
of 1968), S. 7 — Eviction — Suit for, on 
ground of bona fide requirement — Fail- 
ure of landlady to examine herself as 
witness to substantiate her case — Ad- 
verse inference drawn against her by 
statutory authorities — Valid. (Evidence 
Act (1872), S. 114 Ilu. (g)). AIR 1981 Bom 
1, Rel. on. (Para 5) 
Cases Referred : Chronological Paras 
ATR 1982 SC 756: (1981) 4 SCC 246: 
1982 All LJ 270 (1) 4 
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AIR 1981 Bom 1 5 


.N. V. Ramdas, B. L. N. Swamy, N. R 

Agrawal and Y. S. N. Murty, for Peti- 
tioner; P. V. Ramdas and R. Mohanty, 
for Opposite Parties. 


BEHERA, J.:— Challenge in this ap- 
plication under Arts, 226 and 227 of the 
Constitution is to the original and appel- 
late orders (Annexures 1° and 2) passed 
by the House Rent Controller and the 
Chief Judicial Magistrate, rejecting the 
application of the petitioner under the 
Orissa House Rent Control Act, 1967 (Act 
4 of 1968} (hereinafter referred to as the 
Act) and dismissing her claim for evic- 
tion of the opposite party No. 1 on the 
grounds (a) that the opposite party No. L 
was a wilful defaulter in the payment of 
rent and (b) the house in occupation of 
the opposite party No. 1 was required 
for the bona fide requirement of the 
petitioner. The petitioner seeks a direc- 
tion from this Court for the eviction of 
the opposite party No. 1 after quashing 
Annexures 1 and 2. 


2. The petitioner had inducted the 
opposite party No, 1 as a tenant from 
25-1-1963 on a monthly rent of Rs. 35/- 
which later was enhanced to Rs. 45/~ per 
month. The opposite party No. I, it was 
alleged, was irregular in the payment of 
rent and since October, 1975, wilfully 
defaulted in the payment of rent. The 
other ground for the eviction of the op- 
posite party No. 1 was that the peti- 
tioner intended to shift to the house in 
occupation of the opposite party No. 1 
as she wanted to sell the present house 
under her occupation to discharge a loan 
amount of Rs. 35,000/- incurred by her, 
her grandson and others from the Orissa 
State Financial Corporation. The peti- 
tioner had also alleged that the opposite 
party No. 1 had taken the house for resi- 
dential purpose on rent, but had used 
the same as his godown causing damages 
to the house. She had also claimed higher 
rent at the rate of Rs. 250/- per month 
as the house in question was in a com- 
mercial and business locality. All the 
grounds had been controverted by the 
opposite party No. 1 before the House 
Rent Controller (opposite party No. 2). 
Both the sides produced evidence before 
the opposite party No. 2 who, on a con 
sideration of the materials placed before 
him, held that the petitioner had no bona 

, fide requirement of the tenanted house 
and that the opposite party No. 1 . was 
not a wilful defaulter. It was also held 
that the opposite party No. 1 had ` not 
been using the tenanted house as a go- 
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` party No. 3), 


ALR, 


down nor had any damage been caused 
to that house. The rent was, however, 
increased to Rs. 100/~. Both the sides un- 
successfully appealed before the Chief, 
Judicial Magistrate, Berhampur (opposite 
‘the petitioner challenging 
the findings of the opposite party No. 4 
against her and the opposite party No. I 


challening the enhancement of renf 
against him, 
3. Mr. Y. S. N. Murty, the learned 


counsel for the petitioner, has submitted 
that the findings arrived at by the oppor 
site party Nos. 2 and 3 with regard to 
the wilful default of the opposite party 
No. T and the bona fide requirement of 
the tenanted house of the petitioner are 
unreasonable and perverse. Mr. B. Moh- 
anty, the learned counsel for the oppos 
site party No. 1, has, however, submit~ 
ted that the impugned orders are reason- 
able and well-founded and would not 
call for interference by this Court in its 
extraordinary jurisdiction. s 


4, Concurrent findings of fact of the 
statutory authorities giving cogen, rea- 
sons therefor are not open to challenge 
in. writ jurisdiction unless the findingsj| . 
are perverse or based on no evidence (Sea 
Babu v. Deputy Director of Consolidation ` 
(1981) 4 SCC 246: (AIR 1982 SC 756). 
Both the opposite parties Nos. 2 and 3 - 
have, for clear and good reasons, held as 
a fact that the opposite party No, 1 was 
not a wilful defaulter and accepted - his 
case that the practice was that -the peti- 
tioner used to collect rent from the op- 
posite party No. 1 and as. since October, 
1975, no collection was made from him,» 
he waited for some time and then remit- 
ted Rs. 180/- by postal money order on 
27-2-1976 being the rent from 23-10-1975 
to 28-2-1976 which was refused by the 
petitioner, evidenced by Ext. J. It would 
appear from Ext. K, the savings bank 
account with the Canara. Bank, that the 
opposite party No. 1 then’ went on depo- 
siting the house rent in this account, 
True, this account had been opened on 
29-6-1977 after the institution of the case 
under the Act, but this circurnstance, by 
itself, would not warrant a conclusion 
that the opposite party No. 1 had been 
a wilful defaulter. Both the original and 
the appellate authorities have come to a 
concurrent finding in this regard against 
the petitioner and we see no justifiable 
ground to hold that this finding is based 
on no evidence or that this finding is pe 
verse. Po : l 

5. Section 7 of the Act provides that ` 
if. the landlord -requires -the house in good 


1982 . 


-faith for the occupation, or use of him- 
self, any member of his amily or of any 
person or persons for whose benefit the 
house is held by him, he may, subject to 
the provisions of the Act, apply to the 
Controller. for an order directing the 
tenant to put him in possession of. the 
house. The word “requires” involves 
some element of need end the onus is 
on the landlord to show fact and circum- 
stances proving the necessity which must 
be an honest one. It skould not be the 
outcome of an oblique motive or a false 
pretence, On a consideration of the mate- 
rials before them, the opposite party Nos, 
2 and 3 have concurrently found that 
there ‘was no clear and cogent material | 
on the record that the petitioner had in- 
curred the loan from the Orissa State 
Financial Corporation and had to dis- 
charge the debt for whch sale of. the 
house at present in her occupation was 
necessary and that, therefore, she re- 
quired the tenanted hcuse for her own 
occupation. The other ground that as the 
family deity was in the tenanted house, 
the marriage of the grand-daughter of 
the petitioner was to te performed in 
that house had not been accepted by both 
the authorities and in our view, rightly 
so, in view of the fact -hat the marriage 
of the other grand-daushters had been 
performed in the house presently under 
the occupation of the petitioner, PW 3, 


Chirta Narayanamma 


the grandson of the petitioner, had testi- 


fied about this necessity, but had admit~ 
ted that the marriages cf his other sisters 
had been performed in the present resi- 
dential house of the pecitioner. Both the 
authorities had drawn adverse inference 
for the non-examinatior of the petitioner 
herself as a witness either by appearing 
before the opposite parcy No. 2 or by 
making an application to be examined on 
commission. The petitioner would be tha 
best person to testify about her bona 
fide requirement. Instead of examining 
herself, the petitioner chose to examine 
PW 3, her grandson or her behalf and 
PW 3 was said to be the power-of-attor- 
ney holder of the petitioner, Both the 
authorities have held tiat the petitioner 
had deliberately avoidej to be examined 
to substantiate her case. In a case of this 
nature, involving the question of bona 
fide requirement of the house in good 
faith, the examination of the petitioner 
would be necessary ani in this connec- 
tion, reference may be made to the ob- 
Servations of the Bombay High Court in 
the case of Nanalal Goverdhandas & Co. 
v. Smi.. Samratbai. Lilechand Shah, ATR 


herself.” 
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1981 Bom 1. Section 13 (1) (g) of the 
Bombay Rents, Hotel and Lodging Housa 
Rates Control Act (57 of 1947) provides 
that the premises must be reasonably 
and bona fide required by the landlord. 
The landlady in that case had not been 
examined and Ramanlal, her son, who 
was said to be her constituted attorney, 
was examined on her behalf, It was ob- 
served and held thus (at p. 8): 

"99, It may be. the requirement 
for somebody else but not by somebody 
else. In all cases the requirement must 
be by the landlord himself. It is also im- 
plicit in the above propositions which 
have emerged from the examination of 
the various cases that there must be a 
nexus between the interests of the land- 
lord and the occupation of the premises 
by himself or by somebody else, If there 
is no nexus of the interests of the land- 
lord with the occupation of the premises, 
then the condition mentioned in S. 13 (1) 
(g) cannot be said to have been fulfilled. 
Section 13 (1) (g) says that the premises 
must be reasonably and bona fide re- 
quired by the landlord. The bona fide 
requirement is in the first place a state 
of mind though it may be something 
more. It must, therefore, be deposed to’ 
by the person who is requiring the pre- 
mises under S. 13 (1) (g) namely, . the 
landlord. If the landlord does not step 
into the witness-box to bring before the 
Court legal evidence for proving his re- 
quirement, then it cannot be said that 
he reasonably and bona fide requires the 
premises as mentioned in S. 13 (1) (g). 
The landlord can delegate the authority 
ta conduct a case but he cannot delegate 
the duty to depose, 


. 23. While examining the rival conten- 
tions of the parties, I have mentioned in 
sufficient detail the evidence that has 
come on record in this case. However, it 
would be useful if I enumerate again the 
facts which have been established. The 
respondent, who is the landlady, has not 
been examined in support of her case 
nor has she been examined as a witness 
on commission. On this ground alone the 
suit of the respondent ought to have been 
dismissed because the bona fide require- 
ment which, .as I have mentioned above, 
is a state of mind and something more 
must be proved in this case. Ramanlal, 
the respondent’s son, is said to be her - 
constituted attorney but that could only 

be for the purpose of conducting the case 
but his evidence’ canñot be substituted 
for the legal evidence of the landlady 
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In our view, the learned. Judge of the 
Bombay High Court has correctly laid 
down the law and the opposite parties 
Nos. 2 and 3 were justified in drawing 
adverse inference against the petitioner 
for not examining herself as a witness. 
6. We thus find that the impugned 
orders cannot be said to be unreasonable 
or ververse calling for interference by 
this Court. We would accordingly dismiss 
the application, but in the circumstances 
of the case, make no order as to costs, 
R. N. MISRA, C. J.:— I agree. 
SAppHcaRoR dismissed, 
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R. N. MISRA, C. J. 
Bhagabat Sahu, Petitioner v. Parbati 
Samal and others, Opposite Parties, 


Civil Revn. No. 666 of 1979, D/- 16-3- 
1982.7 


(A) _ Civil P. C. (5 of 1908), S. 47 — 
Scope — Judgment-debtors contending 
that they were not properly represented 
and were not partes to the decree — 
Cbjection does not fall within ambit of 
S. 47 and must be decided by a separate 
suit. AIR 1946 Nag 275, (1909) 36 Ind 
App 168 (PC), AIR 1917 Cal 844, AIR 
1940 Pat 59 and AIR 1924 Nag 81, Rel. 
on.; AIR 1969 Ori 52,and AIR 1968 SC 
954, Disting. (Para 6) 


(B) Civil P. C. (5 of 1908), O. 2, R. 33 
— Scope — Impleadment of minor — 
Duty of Court. 


Once the minors are appropriately im- 
pleaded and represented, the duty under 
R. 2 of O. 33, C. P. C. would come to an 
end and the proceeding before the court 
must be taken to have been duly consti- 
tuted. A distinction must be drawn be- 
tween a case where the minors are not 
adequately represented from the com- 
mencement and the proceeding at its in- 
ception, therefore, is a nullity and a case 
where the minors are adequately repre- 
sented and there is a duly constituted 
proceeding where the guardian acts for 
some time and then omits to take steps. 


(Para 3) 

Cases Referred : Chronological Paras 
AIR 1969 Ori 52 _ T 
AIR 1968 SC 954 "8 

_ AIR 1946 Nag 275 5 


*From order passed by D, K. Sahoo, 
Munsif Ist Class, 
1979. 
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Bhagabat Sahu v. Parbati Samal 


Cuttack, D/- 10-5: 


l A.L R. 
AIR 1940 Pat 59 6 
AIR, 1924 Nag 81 6 


AIR 1917 Cal 844 
(1909) 36 Ind App 168 ; 

(PC) 

R. K. Mohapatra, P. C. Misra and 8. C. 
Sahu, for Petitioner; B. H. Mohanty, 
S. C. Misra, N. K. Laha and S. Mohanty, 
for Opposite Parties. 

ORDER:— The decree-holder in a 
title suit assails in this application 
u/s. T15 of the Civil P. C., the order of the 
Executing Court entered on an applica- 
tion u/s, 47 of the Civil P. C. holding thať 
the final decree was not executable. 


2. The short facts relevant for the 
point arising for consideration are these: 

The plaintiff-petitioner filed two suits, 
being Money Suit No. 320 of 1965 for 
realisation of a specific amount and Title 
Suit No. 129 of 1966 for dissolution of a 
partnership and rendition of accounts. 
The two suits were heard analogously and 
decreed’on 22-7-68. The defendant pre- 
ferred Title Appeal No. 115 of 1968 and 
Money Appeal No. 31 of 1968 against the 
respective decrees. Money Appeal No. 31 
of 1968 was dismissed and the Title Ap- 
peal was allowed. Thereupon the plain~ 
tiff-petitioner preferred Second Appeal 
No. 7 of 1970 against the reversing decree 
of the Title Appeal and the defendant 
preferred Second Appeal No. 4 of 1970 
against the affirming decree in the Money 
Appeal. During the pendency of these 
two appeals before this Court, the sole 
defendant died on 1-12-72 leaving behind 
his widow, 3 sons and 4 daughters. In 
defendant’s Second Appeal No. 4 of 1970 
the legal representatives were substitut- 
ed on their own asking and in Second Ap- 
peal No. 7/70, the plaintiff-appellant took 
steps for bringing the legal representa- 
tives of the deceased defendant on record, 
Second Appeal No. 4 of 1970 was dis- 
missed and the money decree became 
final. Second Appeal No. 7 of 1970 was 
remanded to the lower Appellate Court 
on the points indicated in’ this Courts 
judgment. After remand, the legal repre- 
sentatives were heard and their appeal 
was dismissed on contest on 21-12-73. As 
the legal representatives of the defendant 
did not prefer any further appeal, the 
appellate decree became final, The plain« 
tiff levied Execution Case No. 9 of 1973 
for realisation of the money decree and 
the amount was recovered. The plaintiff 
filed another independent execution case 
for realisation of the costs decreed in the 
preliminary decree in the Title Suit and 


6 
TLR 31 All 572 
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-the same was also paid by the legal res 
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presentatives of the original defendant, 
Final decree proceeding was taken by. the 
plaintiff as the defendant's legal represen~ 
tatives failed to amicably finalise the ac- 
counts, In the final decree proceeding no- 
tices were issued to the epposite parties 
and the opposite party No. 1, the mother, 
received notices for self and as mother~ 
guardian of the minor ch-ldren on 2-9-74, 
When a _ pleader-commissioner Was ap- 
pointed in the final decree proceeding, 
the mother also appeared for herself and 
for the minor children as would appear 
from a memorandum of eppearance avail- 


able in the records of the original suit in - 


the final decree proceeding, The memo- 
randum is dated 14-12-74. The commis- 
sioner allowed time, but thereafter the 
mother did not take any steps. The com- 
missioner submitted report after taxing 
accounts and ultimately the final decree 
_was passed. When Execution Case No. 6 
of 1978 was levied for recovery of the 
money in termis of the final decree, the 
mother-guardian for self and as guardian 
of the minors as also some of the egal 
representatives of the original defendant 
who had become major in the meantime 
filed an objection. At their instance, the 
objection was treated as an application 
u/s. 47 of the Civil P. C. and Miscellanous 
Case No, 218 of 1978 was registered. In 
the executing court it was contended that 
the final decree was passed without gett- 
ing the minors adequately represented 
and, therefore, the minors were not bound 
by the decree and the decree itsel{ be- 
came a nullity, This cbjection of the 
judgment-debtors has been accented, 
That is how the decree holder is before 
this Court in revision. 
3. The question that is canvassed has 
two facets :— i 


(i) Whether the legel representatives 
of the original defendant were really un- 
represented and, (ii) in case they. ad~ 
mittedly . minors, wen: unrepresented, 
whether the decree was a nullity and 
` could be ignored by the executing court, 

I have already pointed out that when 
the original defendant died, the legai re- 
presentatives were brought on record, 
The minor children were asked to be 
represented by their mcther, the natural 
guardian. The natural guardian received 
summons from the cour: and entered ap- 
- pearance, She also participated in the final 
decree proceeding and even took steps 
before the Pleader-Commissioner but la- 
ter chose not to appear im the proceedings 
and allowed the matter to get conclided 
ex parte, ` 


< 
z 


-guardian acts for some 
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Order 32, R. 3 C.P.C. requires that where 
the defendant is a minor, the court, on 
being satisfied of the fact of minority, is 
to appoint a proper person to be guardian 
for the suit for such minor. This provi- 
sion was obviously applicable to the facts 
of this case, The court had done its duty 
in ensuring that the minor children of the 
original defendant were appropriately 
represented by their natural guardian, If 
the final decree proceeding had been al- 
lowed to continue without the legal re- ` 
presentatives of the defendant being re- 
presented, possibly it would be a clear 
case of the decision being a nullity. It 
is open to a guardian representing the 
interests of the minors after he or she is 
aware of the scope of the litigation while 
acting prudently not ‘to contest the lis, 
This would be certainly a matter of pru- 
dent management of the minors’ interests 
and, therefore, a matter within the com- 
petence of the guardian. Once the de- 
fendants are appropriately impleaded and 
represented, the duty under R. 2 of O. 33, 
C. P. C. would come to an end and the 
proceeding before the.court must be taken 


` to have been duly constituted. A distinc- 


tion must be drawn between a case where 
the minors are not adequately represent- 
ed from the commencement and the pro- 
.ceeding at its inception, therefore, is a 
nullity and a case where the minors are 
adequately represented and there is a 
duly constituted proceeding where the 
time and then 
omits to take steps, 

- 4, Section 47 of the Civil P, C. pro- 
vides -— . 

_ “All questions arising between the par- 
ties to the suit in which the decree 


was 
passed or their representatives, and re- 
lating to the execution, discharge or 


satisfaction of the decree 
mined by the 
cree......”" 

That the decree was not obtained 
validly is strictly not a matter within the 
ambit of discharge or satisfaction. Does 
it come within the scope of execution?. . 

5. In Mangal Prasad Hiraram v. Tek- 
Jal, ATR 1946 Nag 275, a learned single. 
Judge dealt with a question of this type, 
and indicated:— ` 

Masas The ordinary principle is that 
an executing Court cannot go behind 4 
decree. A person dissatisfied with a de- 
cree on the ground that he was not pro- 
perly represented can have the decree set 
aside by an independent suit.’’. 

6. These were the weighty observa- 
tions of the Privy Council in Rashid-un- 


shall be deter- 
court executing the de- 
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Missa v. Mahammad Ismail Khan, (1909) 
36 Ind App 168. To the same effect are 
the observations of the Calcutta High 
Court in Kalipada Sirkar v., Hari Mohan 
Dalal, AIR 1917 Cal 844 as also of the 
Patna High Court in Umar v. Mahabir 
Lal, AIR 1940 Pat 59. In Biharisingh v. 
Nawalsingh, AIR 1924 Nag 81, it was 
stated that it was not open to a judg- 
ment-debtor on the execution side to 
raise any objection challenging the very 
foundation of a decree, that an objection 
that the decree was collusive or in res- 
pect of a non-existing debt is not one 
‘relating to the execution,. discharge or 
Satisfaction of the decree and cannot be 
tried under S. 47, C.P.C., and that such 
a question can only be tried in a regular 
suit brought for the purpose, Puranik, J. 
in the Nagpur case pointed out that Sec- 
tion 47 takes for granted that a valid 
decree exists and all questions arising 
between the parties to the suit in which 
the decree was passed on their represen~ 
tatives and relating to execution, dis- 
charge or satisfaction of the decree are 
to be determined by the court executing 
the decree and not by a separate suit. If 
the judgment-debtors contend that they 
were not properly represented and were 
mot thus parties to the decree they can- 
. Mot come u/s. 47 as if they were parties 

to the suit. This is a matter, therefore, 
which has to be decided by a separate 
suit. I am inclined to agree with this prin- 
ciple. Where the objection is that the 
decree is a nullity because judgment- 
debtors were not duly represented and, 
therefore, were not strictly parties to the 
suit, that must be a matter left to be agi- 
tated in an independent action and not 
to be within the ambit of S, 47 of the 
Civil P. C, 


7. Counsel for the judgment-debtors, 
on the other hand, indicated to me two 
decisions, one of this Court in Manoran- 
jan Samanta Kumar v.  Brundabati 
Veergam, AIR 1969 Ori 52, and the other 
of the Supreme . Court in Ram Chandra 
Arya v. Man Singh, AIR 1968 SC 954. 
The facts of both the cases are somewhat 
different and the question that arises 
for consideration in this case did not fall 
for decision in either of those two cases. - 
‘The principle which I have indicated 
Teads to a reasonable conclusion that not 
by way of objection u/s. 47, C.P.C. bub 
by an independent action the judgment- 
debtors were entitled to raise their ob- 
fection against the decree. The execu- 
ting Court, in my opinion, went beyond 
îts jurisdiction in entertaining the ob- 
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A.LE. 
jection and holding that the decree ob- 
tained in a properly constituted. pro~ 
ceeding was a nullity and was, therefore, 
not executable. 

8. The Civil Revision is accordingly 
allowed and the order of the executing 
Court is vacated. There would be no 
order for costs. i 
‘ Revision allowed, 
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R. N. MISRA, C. J. AND 
J. K. MOHANTY, J. 

Rajkishore Senapati and others, Peti= 
tioners v. Utkal University and another, 
Respondents. / 

O. J. Cs. Nos. 1077 to 1081 of 1979, D/= ` 
24-4-1981. : 

Evidence Act (1 of 1872), S. 115 — Es- . 
toppel — Petitioners initially declared 
successful in annual B.A. examination — 
Subsequent notification by University 
declaring them to have failed — Univer- 
sity when estopped frem changing its 
initial declaration, 

In the instant case the petitioners who 
appeared at the annual B.A. examination 
were initially declared successful by the 
University on the basis of marks added 
by applying hard case rules. Under this 
non~-statutory rule if a candidate fails in 
any two subject for a total of 15 marks 
or less in written papers he can be made 
to pass in both the subjects in case the 
deficiency in each subject was 5% or less. 
Being so declared, some of the petition- 
ers took admission to higher classes while 
some others registered themselves in em- 
ployment exchange. Subsequently, on 
finding that the hard. case rules were 
wrongly applied the University by subse- 
quent notification declared the petitioners 
to have failed in the examination. 

Held, University was estopped from 
changing its initial declaration. (Para 6) 

Whatever has been done in the matter 
of application of the hard case rules 
leading to the declaration of the initial 
result was within the knowledge of the 


. University and petitioners cannot be held 


to have been aware of anything relating 
to it, The mistake, if any, was, therefore, 
not mutual but only within the know- 
ledge of the University and its officers. By 
its own conduct, the University having 
represented to the petitioners that they. 
had passed and the petitioners having 
changed their position on the basis of 
such representation, the University. was 
precluded by the rules of estoppel from 
er ree ae me ate nae ge ee ee 
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acting otherwise in derogation to the re 
presentation made earlier. Case law dis- 


zussed. (Paras 5, 6) 
Cases Referred: Chronelegical Paras 
AIR 1978 Orissa 65 5 
AIR 1978 Orissa 68 5. 


AIR 1973 All 442 5, 
AIR 1971 Orissa 276: ILR (1971) Cut 242 


Dr. S. C. Dash, for Petiioners; S. C. 
Mohapatra and N. C. Panigrahi, for Fe- 
spondents. 


MISRA, C. J.:— Petiticner in each of 
these five writ applications appeared at 
the Annual B. A. Examination of the 
Utkal University of the year 1979 from 
the Nimapara College. Ths Utkal Univer- 
sity has framed a set of Fard case rules 
in terms of which if a cardidate fails in 
any two subjects for a tocal of 15 mazks 
or less in written papers, he could be 
made to pass in both the subjects in case 
the deficiency in each subject was five 
per cent or less. As indicated by a Bench 
of this Court in the case of Smt. Gita 
Mishra v. Utkal University ILR (1971) 
Cut 242: (AIR 1971 Or.ssa 276) thase 
Rules have been in vogue for many years 
and have been treated to be valid. The 
five petitioners had failed in English and 
Modern Indian Language. During the 
year in question instead of the Board of 
Examiners scrutinizing the cases of such 
candidates as the petitioners, the Tabula- 
tors were authorised to g-ve effect to the 
hard case rules. On the basis of the 
addition of marks given by the Tabula- 
tors each of the petitioners was declared 
to have passed the Annual B. A. Exam- 
ination. The Principal cf the Nimarara 
College as agent of the University issued 
the certificates and mark~sheets. On the 
basis of such certificates each of the petix 
tioners took further steps for securing 
seats for higher study and/or registering 
himself for employment. Within about a 
little more than two weeks from the date 
of publication of the results by a fresh 
notification each of the petitioners was 
declared to have failed. These writ app- 
Jications have been filed thallensing the 
Subsequent notification . that petitioners 


Marks actually added 


aes Nompar English MIL. 
OJC 1077179 6 8 
OJC 1078/79 8 € 
OJC 1079/70 1 r 
OFC 1080/79 7 8 
OIC 1081/79 9 6 
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have failed to pass the Annual B. A. 
Examination. 

2. Given below is a statement show- 
ing case-wise the marks actually added in 
respect of each of the petitioners and the 
total permissible addition: — 

(See Table below) 

Dr. Das on behalf of the petitioners in 
a common argument contends that.under 
the Statutes it is the Board of Examiners 
who was to look into these cases and 
apply the hard case rules. In the year 
1979, the work was not assigned to the 
Board of Examiners as required by the 
were asked 
to do the job. Even if a mistake had oc- 
curred to the extent that more than five 
per cent marks have been added, since 
the results had been duly published and 
the petitioners had, already taken fur- 
ther steps on the basis of the published 
results, the University authorities were 
estopped from recalling the publication 
and declaring the petitioners to have 
failed. 


3. Two separate affidavits have been 
filed— one by the Utkal University (Op- 
posite Party No. 1) and the other by the 
Principal of the College from where peti- 
tioners took the examination. In the 
counter-affidavit, it has been conceded 
that though the Statute required that the 
Board of Examiners should have scruti- 
nized the results for the purpose of appli- 
cation of the hard case rules, contrary 
to the statutory mandate in the year in 
question, the work has been handled by 
the Tabulators, The Controller of Exam- 
inations who has given the counter-affi- 
aovi in paragraph 18 thereof has plead- 
ed: 

“That the statement in paragraph 6 of 
the writ application is not correct. The 
matters relating to. hard case rules are 
no more being sent to the Board of Con- 
ducting Examiners, This step has been 
taken by the University to expedite the 
publication of the results as the candi- 
dates were suffering a lot on account of 
delay in publication of their results. If 
the matter would have been sent to the 
Board of Conducting Examiners, there 
would. not have been any scope for any 


Total permissible limit 


Tota, English MIL. Total 
14 8 4 12 
14 8 4 12 

s 8 4 12 
15 8 4 12 
- 15 8 4 12 
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mistake and the mistake would -have been 
detected by competent examiners who 
are thorough in the statutory provisions. 
The matters not having been submitted 
to the Board of Conducting Examiners 
‘and the Tabulators themselves having 
made the mistake, this mistake hag been 
reflected in the tabulation register and 
accordingly a mistaken result was. - pub- 
lished. The University would have no 
objection if the entire publication of the 
result is cancelled as the same has not 
been referred to the Board of Conducting 
Examiners. In that case the result of the 
petitioner would also be cancelled and 
the correct position would come in the 
subsequent notification. It is a correct 
submission by the petitioner that the Ta- 
bulators are unknown to the statute rela- 
ting to publication | of the results by the 
University... eserse. 


We are surprised by the stand taken by 
the University. If the law required that 
the matter had to be handled by the 
Board of Conducting Examiners and if 
the Tabulators were unknown to the sta~ 
tutes, it is keyond comprehension that 
- a statutory authority like the University 
dealing with cases of thousands of stu- 
dents would take to a procedure not ap- 
proved by law and when confronted with 
certain difficulties would come forward 
to plead that it had no objection to have 
the entire publication of results of one 
year to be cancelled. It is difficult for us 
to accede to such a stand as all those who 
pessed in the year 1979 are not before 
us and to declare their results to have 
been cancelled at this stage might put 
them: in a very embarrassing situation to 
their prejudice. The conceded position, 
however, remains that the Board of Con- 
ducting Examiners which is the prescrib- 
ed authority did not scrutinize the answer 
papers and the work had been handled 
by Tabulators who were not uihoriged 
under the Statutes. 


4. That the matters relating to the 
petitioners had not been handled by the 
prescribed authority, but the Tabulators 
had dealt with the same, was within the 
special knowledge of the University and 
was not known to the petitioners. The 
Tabulators while applying the hard case 
rules to the petitioners kept in view the 
fact that failure was in two subjects and 
the total deficiency was within the range 
of 15. They, however, overlooked the 
limitation that deficiency should be with- 
in the ambit of five per cent. The addi« 
tion in the MIL. paper in every case 
and in the English paper in O.5,C, No, 
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1081 of 1979 has been beyond ‘the per- 
missible limit with reference to the five 
per cent limit. 


5. The question for consideration now 
is as to whether the rule of estoppel is 
applicable against the University and in 
the facts and circumstances indicated the 
University should have been held to have 
been estopped from changing the decla- 
ration of petitioners’ results as initially 
done. Whatever has been done in thej. 
matter of application of the hard case 
rules leading to the declaration of the 
initial result was within the knowledge 
of the University and petitioners cannot 
be held ‘to have been aware of anything 
relating to it. The mistake, if any, was, 
therefore, not mutual but only within 
the knowledge of the University and its 
officers. Though the extent of change on 
the basis of representation may not be 
substantial, there is clear material that 
each of the petitioners had changed his 
position to some extent. Some of the 
petitioners had after obtaining their 
mark sheets applied for admission for 
higher study while others had registered 
themselves with the employment ex- 
change in search of service. We shall not, 
therefore, be wrong in saying that on the 
basis of the representation made by the 
University to the petitioners, they hava 
taken steps on the footing that they have 
become graduates of the Utkal Univer- 
sity. The only other aspect to consider for 
the application of the rule of estoppel is 
whether by extending the rule, we cover 
the field of Statutes. The Hard Case 
Rules are not statutory and have been 
evolved as an administrative process to 
meet hard cases, A mistake in relation to 
the application of the rules, therefore, 
does not involve any statutory rule, As} 
we have already indicated, of the three 
aspects relating to the application of 
the hard case rules, mistake was com- 
mitted in respect of only one, namely 
the upper limit of five per cent had been 
lost sight of while addition was confined 
to total marks of 15 and to cases where 
failure was in two subjects. In our view, 
a situation of this type is clearly cover- 
ed by the rule indicated by a Division 
Bench of this Court in the case of Naba 
Kishore Gadapalla v. Utkal University, 
AIR 1978 Orissa 65. In a later decision 
in the case -of Haripada Das v. Utkal 
University, AIR 1978 Orissa 68, the 
learned Chief Justice while referring to 
the earlier case stated :— 


This again was not a case where 


the plea of estoppel against statute was 


a 


1982 
accepted. The petitioner succeeded on the 
basis of commission and cmission of tae 
University. In para 4 of the judgment 
the court has said (at p. 67 of AIR) :— 


‘The University cannot be permitted to 
plead by disclosing facts within its spe- 
cial knowledge that the mark-sheet was 
erroneous and petitioner as a fact had 
secured only 44 marks and not 56 as dis- 
closed contemporaneously by the Univer- 
sity’. 39 


We are inclined to think that on the facts 
of this case, the rule of estoppel has full 
application, The principle followed by 
the Allahabad High Court in thé case of 
Anil Kumar Srivastava v. University of 
Allahabad, AIR 1973 All 442 is also ap- 
plicable and estoppel in “his case is not 
against statute. By its own conduct, the 
University having represented to the 
petitioners that they had passed and the 
petitioners having changed their position 


‘jon the basis of such representation, the 


University is precluded by the rules of 
estoppel from acting oth=rwise in dero- 
gation to the representation made earHer. 
Mr. Mohapatra for the University em- 
phasizes upon the feature that the time- 
lag between the two notifications was 
small. We are aware of the position fhat 
the cancellation came 
fortnight. But that by itself does not take 
the matter out of the amoit of the apoli~ 
cation of the rules of estoppel parti- 
cularly when even within that period, 
petitioners had’ taken steps on the basis 
of representation that they had passed. 
On the analysis indicated above, each of 
these writ applications must succeed and 
the initial notification holding that the 
petitioners had -been suecessful at the 
Annual B. A. Examination of 1979 must 
be sustained and the impugned notifica- 
tion under’ Annexure-5 Ceclaring each of 
the petitioners to have failed is quasned. 
As in our view, the action of the Univer- 
sity was not mala fide, we do not award 
costs, 


6. Before we part with these cases, we 
must again reiterate what we have been 
Saying on several occasions. The Univer~ 
sity is an institution whizh must function 
appropriately in order that it may ron- 
tinue to serve the purpose for which it 
has been set up: To erz is human, but 
there must be a.limit tọ errors ang a 
statutory public body like tha University 
must conduct itself in such a way that 
confidence of the public in its activities 
may not be shaken and representazions 
made by the University in the share of 
its decisions and notifications should be 
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within about a. 


be levied. The use of the words 


‘Civil P, C, applies. 


Ori. 191. 
foolproof so that people af large can act 
upon such representations. This can he 
Possible if errors are ruled out to the 
point of the minimum. It pains us to: find 
that the past conduct- of the University 
spread over years has been far below the 
expectation and repeated warnings held 
out by us have not brought about any 
Positive change, / 
J. K. MOHANTY, J.:— I agree. 

Application allowed, 
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Mulraj Doshi, Petitioner v, Gangadhar 
Singhania, Opposite Party, 


‘Civil Revn. No, 167 of 1981, D/- 21-4= . 
1982.* 
(Ay Civil P. C. (5 of 1908), Sec. 24 — 


Words “competent to try” refers to pecu- 
niary jurisdiction and not territorial jar- 
isdiction. AIR 1973 Mad 2 (FB), Rel. on. 
(Fara 4) 
(B) Civil P. C. (5 of 1998), Sec. 24 — 
Execution proceeding before Court of 
Munsif — Pendency — It can be trans- 
ferred by District Judge to Subordinate 
Judge competent to try it. (Orissa Housa 
Rent Control Act (4 of 1868), S. 15). 
Section 15 of the Orissa House Rent 
Control Act after making the order ef 
eviction a decree by a deeming provision 
fixes the Court where execution has to 
“shall 
be executable... in the Court of ths 
Munsif within the local limits af whose 
jurisdiction the house is situate’ has no 
other effect than indicating the executing 
Court, Once the execution case is filed in 
that Court and the proceeding commences 
in the prescribed manner, it becomes a 
pending civil proceeding to which the 
Consequently the 
District -Judge can exercise his power 
under S. 24, C. P. C. to transfer such 
proceeding to the Subordinate Judge 
competent to try it, Case law discussed. 


(Para 15) 
Cases Referred : Chronological Paras 
AIR 1981 Raj 176 4 
ATR 1973 Mad 2 (FB) 4 
AIR 1971 Ori 71 (FB) 
(1968) 34 Cut LT 43 
AIR 1966 SC 1888: 1966 Cri LJ 1514 
ILR (1963) Cut 905 : 29 Cut LT 594 
AIR 1962 SC 903 


0 0 Oo Go 05 


AIR 1961 Mad 247 : 1961 (1) Cri LJ 821 3 ` 


*From order passed by B. N. Misra, Sub, 
J., Rourkela, D/- /23-2-1981. 
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- AIR 1958 Andh Pra 218 
ATR 1956 Bom 481 (FB) 
AIR 1948 PC 12 


. ATR 1941 All 101 (FB) ; 
“ATR 1933 All 178 -(1) : 136 Ind Cas 384 4 


A. K. Mohanty, Ch. S. Das and S. G 
Mohapatra, for Petitioner; R. C. Misra, 
for Opposite Party. ` : 

ORDER :— This is a judgment-debtor’s 
application under S., 115 of the Civil P. G 
challenging the executability of the order 
of eviction passed by the - Controller 
. amounting to a decree in the court’ of 
_ the Subordinate Judge at Rourkela. The 
opposite party filed House Rent Control 


OO G2 GO the 


"Case No, 28 of 1968, obtained an order of 


eviction and levied execution thereof in 
the court of the Munsif, Panposh. The 
District Judge of Sundergarh transferred 
the said case in exercise of powers un- 
der S. 24 of the Civil P. C. to the court 
of the Subordinate Judge at Rourkela. 
When notice to show cause why the order 
of eviction may not be executed was 
issued, the judgment-debtor appeared 
before the Subordinate Judge and ob- 
jected to his jurisdiction to proceed with 
the execution on the ground that it was 
contrary to the provisions of Sec. 15 of 
the Orissa House Rent Control Act. The 
objection has been overruled and the 
judgment-debtor has carried this revi- 
sion application. f 

2. Section 15 of the Act provides :— 

“The order of the Controller ` made 
under S. 7 directing the tenant to put the 
landlord in possession of the house, shall 
be deemed to be a decree and shall be 
executable as such in the Court of the 
Munsif within the local limits of whose 
jurisdiction the house is situate.” 
Relying on this provision, the judgment- 
debtor has contended that the order of 
eviction having been deemed to be 
a decree is only executable in the court 
of the Munsif and such a statutory exe- 
cution is not available to be transferred 
to any court other than the named one. 
Therefore, in exercise of powers under 
S. 24 of the Civil P, C., the District Judge 
had no jurisdiction to transfer the case 
to a court other than the court of the 
Munsif. At the time the stay application 
‘Came up for consideration, the entire 
matter was heard. Mr. S. C. Mohapatra 
volunteered to support the . application 
counsel assisted Mr. 
Mohapatra in support of the stand. taken 
' in the revision,. According to Mr. Moha- 
patra, the direction for transfer of the 
execution case is contrary to law, inas- 
` much as the statute constitutes the. Mun- 


f Mulraj Doshi v, Gangadhar Sinshania 
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sif with local jurisdiction to be- the exe-_ 


cuting court, 
.3. It is not disputed that the Munsif 
named in S. 15 of the Orissa House Rent 


Control Act is a Civil Court and to pro- ~ 


ceedings in his Court, the Civil P. C. has 
application. The Supreme Court in the 
case of Ram Chandra Aggarwal v. State 


‘of Uttar Pradesh, AIR 1966 SC 1888, was 
considering the applicability of S. 24 of - 


the Civil P. C. to a reference made under 
S._146 of the Criminal P, C. It observed 
(at p. 1891) :— 

. “The next contention — and it was the 
one pressed strenuously by him — was 
that a proceeding upon a reference un- 
der Sec. 146 (1) entertained by a civil 
Court not being an original proceeding 
the provisions of S, 141, C. P. C. are not 
attracted and that, therefore, those provi- 
sions of the Civil Procedure Code which 
relate to suits are not applicable to a pro- 
ceeding undertaken by a civil Court upon 
a reference to it under S. 146 (1) of the 
Code of Criminal Procedure. A number 
of cases -dealing with this point wera 
brought to our notice either by him or 
by. Mr. Goyal. It seems to us, however, 
that those cases are not relevant for de- 
ciding the point which is before us. In 
passing, however, we may mention the 
fact that a Full Bench of the Allahabad 
High Court has held in Maha Ram v. 
Harbans, ILR (1941) All 193 : (AIR 1941 
All 101) (FB) that the civil Court to 
which an issue on the question of pro- 
prietary rights has been submitted by a 
revenue Court under S. 271 of the Agra 
Tenancy Act, 1926 has 
refer the issue’ to arbitration under 
paragraph 1 of Schedule II of the C.P.C, 
This decision is based upon the view that 
by virtue of S. 141, C. P. C. the provi- 
sions relating to'arbitration contained in 
the second schedule to the Code of Civil 
Procedure, before the repeal of that 
schedule, applied to a proceeding of this 
kind. Similarly recently this Court has 
held in Munshi Ram v. Banwari- 
lal, AIR 1962 SC 903 . that under 
Section 41 of.the Arbitration Act and 
also under S. 141, C. P. C. it was com- 
petent to the Court before which an 
award made by an arbitration tribunal 
is filed for. passing a decree in terms 
thereof to permit parties to compromise 
their dispute under O.. XXIII, R. 3, C.P.C. 
Though. there is no discussion, this Court 
has acted upon the view that the expres- 
sion civil. proceeding in Sec. 141 is not 
necessarily’ confined to ‘an original pro- 
‘ceeding. like a ‘suit òr an application ‘for 
-appointment of -a guardian: etc,, but that 


jurisdiction to. 


I 
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it. applies: also to a proceeding which is 
not an original proceeding. Thus, though 
we say that it is not necessary to consider 
in this case whether the proceeding be- 
fore the civil Court is a zivil proceeding 
as contemplated by S. 141 or not there 
is good authority for say-ng that it is a 
a civil proceeding. All that we are con- 
cerned with in thig case is whether zhe 
provisions of S. 24 (1) (b) of the Code of 
Civil Procedure are available with = 
spect to a proceeding erising out o2 
reference under S, 146 (1, Cr. P. C, whe 
relevant portion of S. 24 may, therefore, 
be set out. It reads thus 3 


XX . xx xX , 
It plainly speaks of cther_proceecing 
pending in any court subordinate to it 
and not only to the civil proceecing 
pending before a subordinate Court. The 
decisions of the Privy Council and one 
decision of this Court which we tave 
earlier quoted would warrant the arpli- 
cation of the provisions of the Code of 
Civil Procedure generally to a proceed- 
ing before a civil Court arising out of a 
reference to it by a Magistrate under 
S. 146 (1) of the Code of Criminal Pro- 
cedure. 
in this section is not a term of art which 
has acquired a definite meaning. What 
its meaning is when it cecurs in a parti- 
cular statute or a provision of a stetute 
will have to be ascertained by looking 
at the relevant statute. Looking to the 
context in which the word has been used 
in S. 24 (1) (b) of the Code of Civil Pro- 
cedure it would appear *o ug to be some= 
thing going on in a Court in relaticn to 
the adjudication of a dispute other than 
a suit or an appeal, Bearing in mind that 
the term proceeding indicates something 
in which business is conducted according 
to a prescribed mode -t would be only 
right to give it, as used in the afor2said 
provision, a comprehensive meaning so 
as to include within it all matters coming 
up for judicial adjudica-ion and not to 
confine it to a civil prcceeding alona.. In 
a recent case Kochadaj Naidu v. Nagaya- 
sami Naidu. ILR (1961) Mad 413: (AIR 
1961 Mad 247), Ramachandra Iyer, J, (as 
he then was) was called. upon to consider 
the very question which arises before. us. 
The learned Judge hele that a proceed- 
ing before a Civil Cour: arising out of a 
reference to it under S. 146 (1), Cr. P. C. 
can be transferred by the High Court or 
District Court under S. 24, C. P. C, be- 
cause it is in any case a proceeding. He 
has also considered. ths question from 
1982 Ori./13 IX G—35 © = 7 
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The expression proceeding used, 
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the angle of the nature of the: ‘proceed~ 
ing and expressed the view that the pros 
ceeding was a civil proceeding to which 
the procedure for ‘suits. could, . with the 
aid of S. 141, C. P. C. be applied, If in- 
deed the term proceeding in S. 24 is not 
confined to a civil proceeding there is 
no need raV of taking the aid of 
S. 141, C. P. Co.. 
A learned Aa Judge in this Court in 
the case of Binayak Boxi v. Harihar 
Misra, (1968) 34 Cut LT 43, has taken 
the same view. Lord Simonds speaking 
for the Judicial Committee in the case of 
Adaikappa Chettiar v. Chandrasekhara 
Thevar, AIR 1948 PC 12, observed :— 
PRSA a The true rule is that where a 
legal right is in dispute and the ordinary 
Court of the country are seized of such 
dispute. the Courts are governed by the 
ordinary rules of procedure applicable 
thereto and an appeal lies, if authorised 
by such rules, notwithstanding that the 
legal right claimed arises. under a special 
statute which does not in terms confer 
a right of appeal.........” 


A learned single Judge of this Court in 
the case of Lakshman Kumar Patnaik v. 
Smt. Binapani Sahu, ILR (1963) Cut 905, 
held that to the execution proceeding 
arising out of an order under the Orissa 
House Rent Control Act, the Code of 
Civil Procedure has full application. 
Once the order of eviction is deemed to 
be a decree and is executed in the Civil 
Court, there can be no scope to dispute 
that the Code of Civil Procedure would 
apply. ' 

A Full Bench of this Court in the case 
of Land Acquisition Officer, Kalahandi v. 
Mst. Rahim Rai, AIR 1971 Orissa 71 (FB) 
dealing with references under the Land 
Acquisition Act also held :— 

“The result of the aforesaid analysis is 

that a Subordinate Judge while function- 
ing as a Court under the Act is a court 
subordinate to the District Judge and 
the latter has jurisdiction to transfer tha 
case to the Subordinate Judge.” 
A Full Bench of the Bombay High Court 
in the case of Ranchhodlal Vallabhdas v, 
Mahendrakumar Ambalal, AIR 1956 Bom 
481 (FB) took the view that the District 
Judge- was entitled to exercise Jurisdic- 
tion under S. 24 of the Civil P. C. in the 
matter of transferring a proceeding un- 
der the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, - 

4. By the Amending Act of 1976 (Cen~« 
tral Act 104 of 1976), sub-sec. (3) was in- 
serted into S, 24 of the Civil P, C, and 
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‘proceeding’ was defined to include ‘a 
proceeding for the execution of a decree 
or order’, Under S. 24 in order that a 
transfer may be directed, it is neces- 
sary— - 
(i) that the suit or proceeding must be 
’ pending before the Court from which it 
is transferred; 
(ii) that the Court to which it is trans- 
ferred is one competent. to try it; and- 
(iii) that the Court to which it is trans- 
ferred is subordinate to the High Court 
or the District Court which orders the 
transfer, - 


There is no dispute before us that condi- 
tions (i) and (iii) are satisfied in this case, 
namely, the execution case was pending 
at the time of transfer and that the Mun- 
sif, Panposh was a Court subordinate to 
the District Judge of Sundergarh. The 
only question which requires examina- 
tion in view of the contentions advanced 
is whether the Court of thé Subordinate 
Judge of Rourkela is one competent to 
try it. It was pointed out by a Division 
Bench of the Andhra Pradesh High Court 
in the case of Dronavajjula Vidyamba v. 
Vallabhajosyula Lakshmi Venkayamma, 
AIR “1958 Andh Pra 218 that where the 
proceeding had been instituted in the 
Court of the lowest grade competent to 
try it and it was transferred under S. 24 
to a Court of higher grade, S. 15 of the 
Civil P. C, was not available to be relied 
upon to raise an objection in the matter 
of the Court of higher grade entertain- 
ing the suit, A Full Bench of the Madras 
High Court in the case of P. Madhavan 
Unni v. M. Jayapandia Nadar, ATR 1973 
Mad 2 (FB), dealing with the phrase 
“competent ta try” occurring in S. 24 (1) 
of the Code, held (at p.°6):— i 
uires To hold that it is mecessary’ that 
the Court to which the case is transfer- 


red must have territorial jurisdiction 
would make it impossible for a High 


Court to transfer a case pending in the 
Court of a District Judge to that of the 
District Judge of another district, for 


these District Judges would not have 


concurrent territorial jurisdiction. The 
section would, therefore, be nullified if 
the interpretation put upon it in the case 
of Ramdas v. Habibullah, 136 Ind Cas 
384 : (AIR 1933 All 178 (1)), were to be 
accepted, In order not to render the sec“ 
tion useless, I am constrained to hold 
that the word competent must be taken 
to refer to pecuniary jurisdiction only.” 
Though a decision to the contrary was 
cited -before me in the case of Hakim 
Mohammed Ali v. Bhanwari Bai, AIR 
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1981 Raj 176, I am inclined to accept the 
view indicated by the Full Bench of the 
Madras High Court, namely ‘competent 
to try” under Sec. 24 of the Civil P. © 
refers to pecuniary jurisdiction and not 
territorial jurisdiction. 

5. Section 15 of the Orissa House Rent 
Control Act after making the order of 
eviction a decree by a deeming provision 
‘fixes the Court where execution has to 
be levied, The use of the words “shall be 
executable ...... in the Court of the Mun- 
sif within the local limits of whose jur- 
isdiction the house is situate” has no 
other effect than indicating the execut- 
ing Court. Once the execution case is 
filed in that Court and the proceeding 
commences in the prescribed manner, if 
becomes a pending civil proceeding to 
which the Code of Civil Procedure ap- 
plies and in view of what has been stated 
above, it must follow that the District 
Judge has power to exercise jurisdiction 
under S. 24 of the Civil P. C. The objec- 
tion of the judgment-debtor that the 
District Judge would have no jurisdic+ 
tion to transfer the execution proceeding 
is without any force and has been right- 
ly rejected. 

6, Counsel for the opposite party had 
pointed out that the order of transfer by 
the District Judge should have been 
challenged and not the order of the exe- 
cuting Court on the question of maintain- 
ability. As I find, this seems to be a case 
where the direction of transfer was þe- 
fore the judgment-debtor appeared, He, 
therefore, filed his objection in the trans- 
feree Court. In view of what I have said 
above on merit of the matter, this aspect 
does not require any independent exam- 
ination. . . 

7. The Civil Revision fails and is. dis- 
missed. There will be no order for costs. 

Revision dismissed, 
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ditions — Latter agreement, on fazts, 
held was void and not voidable. (Hindu 
Law — Alienation — Right of guardian). 
The plaintiff, defendamt No, 1 and 
defendant No. 2 were brothers, It was 
alleged by plaintiff in swt for specific 
performance of contract “hat. the suit 
land had fallen to his shere and he sold 
the land to defendant Nc. 2 who was a 
minor and represented ky their father 
for Rs, 300. The plaintiffs. further case 
was that on the same day the father- 
guardian on behalf of detendant 2 enzer- 
ed into an agreement Ext. 1 with the 
plaintiff that in case defendant 2 decided 
to sell the suit land in future he must 
sell. it to the plaintiff fo? Rs. 500. There 
were disputes and the cefendant 2 sold 
the property to defendant No. 1. The 
suit was filed when defendan; 2 
threatened to dispossess the plaintiff. 
Held, that the document Ext. 1 was 
neither a contract of sala nor a contract 
of purchase, It was a peculiar document 
and sought to create a kind of pre-emp-. 
tive right in favour of “he plaintiff. The 
stipulations undoubtedly place the winor 
in a position of serious disadvantage and 
are against his interest, Further, the re- 
citals in Ext. 1 executed by the father- 
guardian purporting tc create righis in 
favour of the plaintiff were not at all 
necessary or reasonable and proper for 
the benefit of the minor or for realisa- 
tion, protection or benefit of the minor’s 
estate. The document (Ext. 1) is far in 
excess of the powers of the natural 
guardian and in gross violation of the 
provisions contained in S, 8 (1) of the 
Act. (Para 6) 
Further, when a natural guardian dis- 
poses of immoveable property îm con- 
travention of sub-sec, (1) or sub-sec. (2) 
such disposal becomes voidable at the 
instance of the minor or any person 
claiming under him, A transaction by a 
natural guardian in  contraventicm of 
sub-sec. (1) or sub-sec, (2) which does 
not amount to a disposal of immovable 
property will not attract the application 
of sub-sec. (3). In the instant case the 
natural guardian of minor has not dis- 
posed of any immoveable property 
through Ext. 1, Hence Ext. 1 is not void- 
able but entirely void being in contra- 
(Continued on Col, 2) 


Somanath Hota 
i | 


Ramchandra Laxman 
D. 1 (Piff.) 


Laxman v. 


Rama Chandra Ori. 195 


vention of the statutory provisions con- 
tained in sub-sec. (1) of S. 8 of the Act. 


(Case law discussed), (Para 6) 
Cases. Referred: . Chronological Paras 
AIR 1981 SC 519 í 4 
AIR 1971 Mys 194 e 6 
AIR 1969 Bom 140 i 


AIR 1956 Andh Pra 33 (FB) 
AIR 1951 Mad 431: (1950) 2 Mad LJ 507 
4 


. AIR 1948 PC 95: 1948 All LJ 226 4 


(1912) 9 All LJ 33: .ILR 39 Cal 232 (PC) 
4 


_R. K. Mohapatra and A. N. Misra, for 
Appellant; P, K. Misra, for Respondents. 

JUDGMENT:— This appeal has been 
filed by the plaintiff against the affirm- 
ing decision of the learned: Additional 
District Judge, Puri. Plaintiffs suit ‘is 
for specific performance of contract and 
costs. The following genealogy. which is 
admitted would show the relationship of 
the parties, 

(See Genealogical Table below) 
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The suit is in respect of A.O. 2—— deci- 
' 16 

mals out of A.O. 07 decimals of home- 
stead land appertaining to plot No. 238, 
Khata No. 94 of Mouza Satyabadi alias 
Penthapada, The following facts are not 
in dispute. First, the suit land being 
1/3rd of the suit plot had fallen to the 
share of the plaintiff in a partition be- 
tween him, his brother. (defendant No. 1) 
and his father, the late Somanath, before 
the other brothers were born. Second, 
on 15-4-1963, while defendant No. 2 was 
a minor, the plaintiff sold the suit land 
to defendant No. 2 represented by his 
father by a registered deed of sale for 
a consideration of Rs. 300. The plaintiff's 
further case is that on the same day on 
which he sold the suit land to defendant 
No, 2, that is on 15-4-1963, the late 
Somanath as the father-guardian and on 
behalf of defendant No. 2 entered into. 
an agreement (Ext, 1) with the plaintiff 
that in case defendant No. 2 would de- 
cide to sell the suit land in future he 
must sell it to- the plaintiff for a consi- 
deration of Rs, 500. The plaintiff asserts 
that this agreement was made in the 
presence of his elder brother, defendant 


No. 1. Some time thereafter disputes 
Golapi—D. 3 l 
1 l 1 
Bstrughna Bijay | - Ajay 
D. 4 D. 5 D. 6 
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arose between - defendant No. 1 and the 
plaintiff and the former influenced the 
late Somanath and defendant No. 2 and 
fraudulently got a sale deed executed 
by defendant No. 2 in his favour on 10-2- 
1967 for a purported consideration of 
Rs, 400 while in fact no consideration 
was paid, Defendant No. 1 threatened to 
dispossess the plaintiff from the suit 
land and hence the suit. 


2. Defendants 1 and 2 and the guard- 
jan ad litem of minor defendant No. 6 
contested the suit while the other defen- 
dants were set ex parte. In his written 
statement defendant No. 1 has denied 
that he had purchased the suit land with 
the previous knowledge of the agree- 
ment (Ext. 1) purported to have been ex- 
ecuted by the late Somanath on behalf of 
defendant No, 2. He has also denied that 
there was any agreement to the effect 
that defendant No. 2 was bound to sell 
the property to the plaintiff for Rs. 500 
and he has pleaded that even if such an 
agreement’ was in existence, he was not 
legally bound by it since he purchased. 
the suit-land without any knowledge 
of any such agreement and for consi- 
deration. He has also claimed’ to be in 
possession of the suit-land on the 
strength of the sale deed executed in 
his favour by defendant No, 2. In his 
written statement defendant No. 2 has 
substantially supported the case of 
defendant No. 1. He has pleaded that the 
suit land was purchased by his father- 
guardian on his behalf on 15-4-1963 for 
consideration of Rs, 300 and he had 
taken over possession of the suit land 
since after the purchase. On 10-2-1967, 
after he had attained majority, he . sold 
the suit land to defendant No. 1 for con- 
sideration and delivered possession of 
the suit land to defendant No. 1. He has 
further pleaded that he had no know- 
ledge of any agreement executed by his 
father on his behalf during his minority 
and even if there was such agreement it 
was not legally binding upon him. The 
guardian ad litem has also denied. The 
allegations contained in the plaint. Both 
the Courts below have held that the 
agreement (Ext. 1) was not valid and 
hence not enforceable and that defen- 
dant No. 1 was a bona: fide purchaser for 
value without notice of the agreement, 
Ext. 1. The plaintiff's suit was accord- 
ingly dismissed by the learned: trial 
Court and the. said - decision n been 
confirmed in appeal, ` 
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3. The hearing of this appeal is còn= 
fined to the following two questions:— 

' GY Whether the agreement, Ext. 1, fs 
valid and enforceable in law; and 

(ii) Whether the finding recorded by 
both the lower Courts that defendant No. 
1 was a bona fide purchaser for value 


without notice of Ext. 1 is vitiated in 
law? 


- 4 As regards the first question, it 
would be useful to begin with a refer- 
ence to the following important deci- 
sions which deal with the powers of the 
guardian of a Hindu minor. In AIR 1956 
Andh Pra 33 (FB) (Vadakattu' Surya- 
prakasam v. Ake Gangaraju) the ques- 
tion which arose for consideration was 
whether a contract entered into by a 
guardian of a Hindu minor for sale or 
for purchase of immovable property was 
specifically enforceable against the 
minor. The opinion, of the Full Bench 
was delivered by the learned Chief Jus- 
tice. As pointed out in AIR 1969 Bom 140 
(Popat Namdeo Sodanver v, Jagu Pandu 
Govekar) the principles and points made 
out in the Full Bench decision of the 
Andhra Pradesh High Court may be 
stated as follows:— 

"(1) A minor has no legal competency 
to enter into a contract or authorise an- 
other to do so on his behalf. A guardian, 
therefore, steps in to -supplement the 
minor’s defective. capacity; 

(2) Capacity is the creation of law, 
whereas authority is derived from (ma- ` 
ture of) the act of parties; 

(8) The limit and extent of the guard~ 
ian’s capacity (authority) are conditioned 
by Hindu law. They can only function 
within the doctrine of legal necessity or 
benefit, The validity of the transaction 
is judged with reference to the scope of 
his power to enter into a contract on be~- 
half of the minor: 

(4) Even the personal liability arising 
out of the guardian’s contract is a liabi- 
lity of the minor’s estate only; 

(5) Since the guardian under the 
Hindu law has the legal competency to 
enter into a contract on behalf of the 
minor. for necessity or for the benefit 
of the estate, the contract is valid from 
the time of its inception, and since either 
party can enforce the contract, the test of 

mutuality is satisfied; 

(6) Theré cannot be any essential dis- 
tinction between’ a contract of’sale and 
contract of purchase. ‘The differerice “is ~ 
only ‘one’ of ‘degree, ‘There is no“ differ- 
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ence in principle betweer. the .case of 
purchase by a guardian and that of a 
ease of a sale by a guardian, because 
both depend for their validity on ‘the 
competency of the guardian acting within 
the scope of his power under Hindu 
law. 


(7) An agreement to convey or pur- 
chase is only a preliminary step in ccm- 
pleting a transaction of mle or purchase 
as the case may be. Without negotiations 
and without any agreement, oral or in 
writing, rarely is a sale deed executed 
and registered. To hold that guardian 
can execute a sale deed in respect of a 
specific property. but he cannot legally 
enter into an agreement to convey or 
purchase the same is inzongruous and 
illogical; 

(8) Contracts to sell or purchase pro- 
perty are transactions closely connected 
with dealings in immoveable property 
by a guardian giving rise to obligations 
annexed to that property. They  carnot 
be equated with contracts of loans im- 
posing personal obligations on the 
minor. 

(9) The courts following the decision 
in Mir Sarwarjan’s case, (1912) ILR 39 
Cal 232: (1912-9 All LJ 33) (PC) (Mir 
Sarwarjan v. Fakhruddin Mahomed 
Chowdhuri) had held that a contract of 
sale or purchase entered into by a 
guardian on behalf of a minor could not 
be enforced against the minor on- the 
ground of mutuality. That view is no 
longer sound in view of the later Privy 
Council, decision in 75 Ind App T15: 
(AIR 1948 PC 95) (Sri Kakulam Subrah- 
manyam v. Kurra Subba Rao) which, 
in clear and meee perce terms, rules 
otherwise.” 


The powers of a Hindu Maian to 
bind a minor in a contract. for purchase 
of immovable property recently came 
up for consideration before the Supreme 
Court in AIR 1981 SC 519 (Manik Chand 
v. Ramchandra), The -Supreme Court 
referred to the aforesaid Full Bench de- 
cision of the Andhra Pradesh High Court 
and observed (para 4): 


In Suryaprakasam. v. TEE 
AIR 1956 Andh Pra 33 at p. 40 (FB), the 
Andhra. Pradesh High - Court . expressed 
its view, that. it -had no hesitation to ‘hold 
that the considered 
Judicial. Committee in AIR 1948 PC 95: 
(TLR (1949) Mad 141) must be taken as 
~- overruling all -the | previous . decisions 
based: on 32. Cal. 232, (PC). (The- Tefer- 
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ence 32 Cal 232 (PC) appears to be an 
error for (1912) ILR 39 Cal 232: (8 All 
LJ 33) (PC)). It also held that there 
could not be any essential distinction 
between the contract of sale and con- 
tract of purchase. The High Court cited 
with appreval the view taken by 
Vishwanatha Sastri, J. of the Madras 
High Court in AIR 1951 Mad 431: (1950) 
2 Mad LJ 597, It is unnecessary to go 
into this question any further as after 
the passing of Hindu Minority Act, 1956, 
the guardian of a Hindu minor has 
power to do all acts which are necessary 
or reasonable and proper for the bene- 
fit of the minor or for realisation, pro- 
tection or benefit of the minor’s estate. 
This provision makeg it clear that the 
guardian is entitled to act so as to bind 
the minor if it is necessary or reasonable 
and proper for the benefit of the minor. 
The power thus conferred by the section 
is in no way more restricted than what 
was recognised under the Hindu Law. It 
is not disputed in this case that the con- 
tract entered into by the guardian is 
for the benefit of the minor, l 
xX XX 
XX xx l 
«sees The submission was that the con- 
tract by the guardian which binds the 
minor to make a payment, would be in 
the nature of a personal’ covenant and 
as such is excluded by S. 8. In support 
of his plea, the learned counsel relied 
on S, 55 (5) (b) of the Transfer of Pro- 
perty Act and submitted that so far as 
the payment of the purchase price is 
concerned, there is personal covenant. 
We are unable to accept this contention 
for it cannot be said that the guardian 
by ‘the contract was binding the minor 
by his personal covenant. As it is within 
the competence of the guardian, the 
contract is entered into effectively on 
behalf of the minor and the liability to 
pay the money is the liability of the 
minor under the Trarisfer of Property 
Act. We are unable to accept the plea 
that in a contract for purchase of pro- 
perty, the guardian would be binding 
the minor by his personal’ covenant, In 
the result we find that the contract 
entered into by the guardian on behalf 
of the minors is enforceable. A te 


5. Now I proceed to .examine the 
agreement, Ext. 1. This ‘document was 
executed on 15-4-1963-in favour of the 
plaintiff by the late Somanath on behalf 


xx 
XX 


- of his son, defendant No. 2, who was 
‘then minor, It is stated therein that- .as 
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in case of sale to somebody else great 
loss was likely to be caused to the plain- 
tiff, if at all in future defendant No. 2 
would decide to sell the property, he 
must sell it to the plaintiff for a con- 
sideration of Rs, 500 and that if the pr 
perty would be sold by defendant No. 2 
to somebody else without the permission 
of-the plaintiff, such sale would be in- 
valid and inoperative I find that this 
document (Ext. 1) is neither a contract 
of sale nor a contract of purchase, It is 
a peculiar document and seeks to create 
a kind of pre-emptive right in favour of 
the plaintiff There is no stipulation in 
the document that the plaintiff for his 
part was obliged to buy the property as 
and when defendant No. 2 would. choose 
to offer the property for sale to him. The 
consideration is for ever fixed at Rs. 500 
irrespective of the contemporaneous 
market value of the property. These 
stipulations undoubtedly place the minor 
(defendant No. 2) in a position of serious 
disadvantage and are against his interest. 
Further, the recitals. in Ext, T executed 
by the father-guardian purporting to 
create rights in favour of the plaintiff 
were not at all necessary or reasonable 
and proper the benefit of the minor (de- 
fendant No. 2) or for realisation, pro- 
tection’ or benefit of the minor’s estate. 
Learned counsel for the appellant does 
not seriously dispute that the document 
(Ext. 1) is far in excess of the powers of 
the natural guardian and in gross vio- 
lation of the provisions contained in 
S. 8 (1) of the Hindu Minority . and 
Guardianship Act, 1956 (hereinafter re- 
ferred to as the Act). 


6. On behalf of the appellant it is 
submitted that although Ext. 1 violates 
the provisions contained in sub-sec. (1) 
of S, 8 of the Act, it is not void, but 
voidable under sub-sec. (3) of S. 8 of the 
Act and that as defendant No..2 has not 
expressly exercised his option to avoid 
the agreement (Ext. 1), it must continue 
to be valid. In support of this contention 
reliance is placed on a decision of the 
Mysore High Court reported in AIR 1971 
Mys 194 (Linga Reddy v. Ramachan- 
drappa). In the aforesaid case the ques- 
tion for consideration was whether a 
contract to purchase entered into by a 
natural guardian in contravention of 
S. 8 (1) was void and unenforceable. 
That decision cannot have any applica- 
tion to the facts of this case, As already 
pointed: out, the agreement (Ext. 1) is 
not a contract to purchase entered into 
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by the natural guardian on behalf of the 
minor. It being unnecessary I do not ex- 
press any opinion on the observation in 
the Mysore case that a contract to pur- 
chase immovable property by a natural 
guardian of a Hindu minor in contraven- 
tion of sub-sec. (1) of S. 8 cannot be con- 
sidered as a void transaction, but that 
it is only a voidable transaction which 
can be avoided at the instance of the 
minor or any person claiming under 
him. For the purpose of this case it is 
necessary to refer to sub-sec. (3) of S., 8 
of the Act which provides: 

“Any disposal of immoveable preoprty 
by a natural guardian, in contravention 
of sub-section (1) or sub-section (2), is 
voidable at the instance of the minor or 
any person claiming under him.” 

A careful reading of the aforesaid pro- 
vision would leave no room for doubt 
that only when a natural guardian dis- 


poses of immoveable property in contra- 


vention of sub-sec. (1) or sub-sec, (2) 
that such disposal becomes voidable at 
the instance of the minor or any person 


- claiming under him, A transaction by a 


natural guardian in contravention of 
sub-sec. (1) or sub-sec. (2) which does 
not amount to a disposal of immovable 
property will not attract the application 
of sub-sec. (3). In the present case the 
natural guardian of minor defendant 
No, 2 has not disposed of any immovable 
property through Ext. 1. Hence I am of 
the opinion that Ext, 1 is not voidable 
but entirely void being in contravention 
of the statutory provisions contained in 
sub-sec. (1) of S. 8 of the Act. Accord- 
ingly, I hold that the agreement (Ext. 1) 
is neither legally valid nor enforceable. 


7. As regards the second question, 
the concurrent finding of the Courts be- 
low is that defendant No. I is a pur- 
chaser for value without notice of the 
agreement (Ext. 1). The Courts below 
have considered the oral and document- 
ary evidence adduced by both sides and 
have arrived at the conclusion that de- 
fendant No, 1 was not aware of the ex- 
istence of Ext. 1 at the time when he 
purchased the suit land from defendant 
No. 2 on 10-2-1967. I see no reason to 
interfere with this . concurrent finding 
of fact. Hence I hold that the finding 
that defendant No. 1 is a bona fide pur- 
chaser for value without notice of Ext. 1 
is not vitiated in law.. 


8. In the result, this appeal fails and 
it is dismissed. In the circumstances of 
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this case, parties will bear their own. 
- costs throughout, 


Appeal dismissed. 
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R. N. MISRA, C, J. AND 
R. €. PATNACK, J. 
State of Orissa, Appellant v. Purna- 
nanda Samal and others Respondenis, 


First Appeal No. 62 of 1976, D/- 1-12- 
T98L ' 


Civil P. C. (5 of 1908} O. 1, R. 10 (2) 
— Application in appeal for substitction 
of L. Rs. by plaintiff State — Suit de- 
creed and in appeal some of the reson- 
dents found to be dead — One of them 
dead when suit was filed — No explana- 
tion given for long dely of about one 
year in filing application for substitution 
of L. Rs. —-Held on facts that decree 
could not be set aside znd case remitted 
back nor L, Rs. would be added as vere 
‘ties under O. 1, R. 10 (2). 


Where in the appeal by the plaintiff 
State against the decre2 passed . against 
it some respondents were’found -tc be 
dead though death in each case exzept~ 
ing one had occurred long before and 
one of the respondents was dead even 
when the suit was filed, on an applica- 
tion for substitution of the legal repre- 
sentatives of the deceased responjents 
and for condonation of the delay in 
making of the application, it was held 
that the decree would not be set aside 
and case remitted back to give oppor- 
tunity to the L. Rs. of ‘the . defendant 
who was dead at the time of filing cf the 
suit nor the legal representatives af the 
deceased respondents would be added as 
parties under O. 1, R. 10 (2) when there 
was no explanation for delay of about `a 
year in making of the application and 
appeal would be deemed to have abated 
against the deceased respondents. 

í (Para 4) 


‘On ean or the EEP SENA of one 
side to the litigation, even if it happens 
to be the State to comply with. the man= 
datory requirements of the procedural 
law, rights had accruec to others and to 
disturb ‘such rights without any cogent 
or valid reason would be' indiscreet and 
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`- would also not be sound exercise of judi- 
cial discretion. ` (Para 5) 


_ To add the legal ` representatives of 
respondent who was dead when suit was 
filed for the first time in appeal against 
judgment of trial Court would certainly 
be prejudicial to the legal representa- 
tives, They would have no occasion for 
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filing a written statement and they 
would be precluded from leading 
evidence in support of- their pos- 
sible ` stand in. the litigation. To 


plant them into the lis at the appel- 
late stage would, . therefore, be prejudi- 
cial to their interest, Impleading a dead 
man was an act of gross negligence and 
the conduct of the plaintiff could not be 
lost sight of in dealing with the ques- 
tion. It could not be contended that the ` 
suit could be.remanded by vacating the 
decree and the legal representatives of 
the respondent could. be given adequate 
opportunity of participating in the con- 
test for it would be conceding a pre- 
- mium in favour of negligence, If the mat- 
ter was ‘remitted to the trial Judge for 
dealing with the question of substitu- 
tion and abatement an indifferent and 
negligent litigant would be allowed to 
control the proceeding and in return 
for. his negligent conduct, he would 
have the advantage of -getting the de- 
cree against’ him set aside on technical 
ground and to the utter prejudice of the 
successful party who aftera bona fide 
contest had succeeded in obtaining a 
decree on merits in his favour, (Para 3) 


Cases Referred: Chronological Paras 


AIR 1972- Him Pra 65 . 4 
(1969) Second Appeal No. 479 of 1965, 
Dj- 26-3-1969 (Orissa), Dhobai: v Ani- ; 
“rudha Das Gountia . 
AIR 1966, Patna 323, 
AIR 1956 Patna 373, 
AIR 1952. Patna 267.- 


RESE ENS 


Addi. Govt, Advocate, for Appellant. 


JUDGMENT:— This is a plaintiffs 
appeal against the judgment and decree 
of the Jearned Subordinate Judge of 
Cuttack, The suit was instituted on 11-4- 
1970, the judgment was delivered on 
18-12-1975 and the decree is dated 8-1- 
1976. The first appeal was presented in 
this Court on 19-3-1976.. 8 respondents 
were found to be dead in this court 
though death in ‘each case except- 
ing one had occurred long before, The 
particulars are given below:— 
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Number Date 


Sertal of Dateof Date of 

Number ofthe Dato of knowledge applica- 

respon. - of the tion for 

dant, appellant, substitu- 
tion. 

— a a eam 
1 8 8 4 5 

1, R. 48 928.8.1970 Feb, 1977 1.-9.1978 
2. R,30 45.1972 «do~ -do- 

8. B. 104 15-1-1973 do- ʻi 

4, R.2131 45-1974 do- -do- 
5. R. 101 4-7-1974 =00~ -do- 
6, R. 83 25.1.1976 . -do- 
7, - R.15  28.11-1970 .do- -do- 





1 = ease «a 


Apart from these deaths, respondent No. 
29 was dead on 1-6-1969, yet in the suit 
filed on 11-4-1970, he. was impleaded as 
a defendant. 


2. From the record of the first ap- 
peal, it appears that notices were taken 
out to these respondents along with 
others and in view of the report of the 
process server that these respondents 
were not found at the addresses given, 
fresh notices were directed to these 
respondents by order dated 14-1- 
1977. A memorandum was filed on 
behalf of the appellant on 27-1-1977 to 
the following effect:— 

“On 14-1-77, two weeks’ time was 
granted for fresh service on the respon- 
dents, As the correct address of the re- 
spondent could not be collected two 
weeks’ further time may be granted in 
the above noted case.” 

On 2-3-1977, on the basis of the said 
memorandum, the following order was 
made:— 


“As requested further ten days time 
allowed to comply order No. 5 dated 
14-1-77, failing which place before the 
Bench for dismissal as against concerned 
respondents... » 

On 8-4-1977, two weeks’ further time 
was obtained from the Court for filing 
of requisites for service to these respon- 
dents. On 18-8-1977, the matter was 
again listed, as notwithstanding the 
order dated 8-4-1977, steps were not 
taken. A week’s time was allowed that 
day for complying with the earlier direc- 
tion. No action was taken by the appel- 
lant to comply with these orders, There- 
fore, the matter was relisted on 21- 9- 
1977, when a further extension by one 
week was granted. Requisites were not 
filed against these respondents and no- 
tice to them was not taken. On 1-2-1978, 
the application for substitution as 
against these deceased respondents - was 
made along with an application for set- 
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ting aside abatement and'for condoning 
the delay in making of the application. 

3. In regard to respondent No. 29 
who died prior ‘to the institution of the 
suit, learned Additional Government 
Advocate says that the legal representa- 
tives should be brought on record in ex- 
ercise of powers under O. 1, R. 10 of 
C.P.C. Sub-rule (2) of that Rule pro- 
vides:— 


“The Court may at any stage of the 
proceedings, either upon or without the 
application of either party, and on : such 
terms as may appear to the Court to be 
just, order that the name of any party 
improperly joined, whether as plaintiff 
or defendant, be struck out, and that the 
name of any person who ought to have 
been joined, whether as plaintiff or de- 
fendant, or whose presence before the 
Court may be necessary in order to en- 
able the Court effectually and complete- 
ly to adjudicate upon and settle all the 
questions involved in the suit, be added.” 
This provision does vest wide powers 
in the Court but the same has to be ex- 
ercised in a prudent and judicious man- 
ner, It is the obligation of every litigant 
to make appropriate enquiries and ob- 
tain requisite information about the 
state of the defendants on the date the 
suit is filed. If a reasonable enquiry had 
been made prior to the institution of the 


suit, the information which has now 
been in possession of the appellant 
could. have been obtained and a dead 


person could not have been added as a 
defendant. To add the legal representa- 
tives of respondent No, 29 for the first 
time at this stage would certainly be pre- 
judicial -to the legal representatives. 
They would have no occasion for filing 
a written statement and they would be 
precluded from leading evidence in sup- 
port of their possible stand-in the litiga- 
tion. To plant them into the lis at this 
stage would, therefore, be prejudicial to 
their interest. Impleading a dead “man 
was an act of gross negligence and the 
conduct of the plaintiff cannot be lost 
sight of in dealing with the question. 
Again, to accept the submission of learn- 
ed Additional Government Advocate: that 
the suit could be remanded by vacating 
the decree and the legal representatives 
of respondent No. 29 could be given ade- 
quate opportunity of participating in the 
contest would be conceding a premium 
in favour of negligence. - Ordinarilv 
award of costs relieye the affected party 
from the strain and stress of- litigation, 
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but a stage comes in- every litigation 
where mere award of costs- would not be 
a panacea to go the whole. way. In 
our opinion, this seems to be 
a case where if for the utter negligemce 
of the plaintiff-appellant, we vacate . che 
decree of the trial court, it would 
amount to a wholly unwarranted treat 
ment to the matter. : 


4. Five deaths occurred during the 
pendency of the suit. Learned Additional 
Government Advocate says that deaths 
during the suit were not known and 
steps for substitution coud not be taken 
before the suit was disposed of He 
relies on several authorifies in support 
of his proposition, that the proper ccurt 
to deal with a case of abatement and 
substitution would be the Court where 
death occurred. (See AIR 1952 Petna 
267 (Ram Saran Ahir v. Prithvi Nath 
Singh), AIR 1956 Patna 373 (Mrs, Gladys 
Coutts v. Dharkhan Singh), AIR 1966 
Patna 323 (Gurucharan Singh v. Gorekh- 
nath Singh}, unreported decision of a 
learned single Judge in Second Appeal 
No, 479 of 1965 disposed of on 26-3-1969 
(Dhobai v. Anirudha Das Gountia), AIR 
1972 Him Pra.65 (Ram Sain v. Bhagi- 
rath).) On the basis of these authorities 
he contends that the juigment and de- 
cree of the trial Court be set aside and 
the matter be remitted to the learned 
trial Judge for dealing with the question 
of substitution and/or abatement. We 
are aware of a line of judicial thinking 
which has adopted the aforesaid: basis, 
but we are not impressec with the argu- 
ment, as if this be accepted, an indiffer- 

t and negligent litigan: would be al- 
lowed to control the prcceéding and in 


return for his negligent conduct, he 
would have the advantage of zet- 
ting the decree against him set 


aside on technical ground and to the 
utter prejudice of the. successful party 
who after a bona. fide contest had suc- 
ceeded in obtaining a decree on . merits 
in his favour. It is the obligation o? a 
litigant while presenting an appeal to 
take stock of the responcents on the day 
of such. presentation. If in this case the 
several deaths which ozcurred during 
the pendency of the suit were not within 
the knowledge of the plaintiff-appellant, 
these could have been noticed if proper 
enquiry had been made at the time of 
presentation of the first appeal. In that 
event, the appellant could have taken 
steps even before the tral Court before. 
presenting the appeal to.obtain orders of 
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substitution or, as would be material in 
the case of respondent No, 83, an appli- 
eation for leave to proceed against the 
legal representatives could have accom- 
panied the memorandum of first appeal. 
That also was not done. It is a well- 
settled proposition of law that procedu- 
ral law should: be allowed to work in aid 
of justice and the same should be libe- 
rally interpreted to advance ‘its cause 
and not to stifle it. But the relevant 
question to ask at this point is, justice to 
what? It is the obligation of the Court 
to look at the litigation in a dispassion- 
ate way keeping both the parties in view. 
Where after a bona fide contest has been 
raised the suit is ultimately disposed 
the right that was accrued in favour of 
the defendant should not be allowed to 
be lightly interfered with and he should 
not be made to suffer by adopting the 
procedure followed in the Patna cases 
and thereby prejudice him. Everyone 
except those to whom to get involved in 
litigation is a pleasure would like to be 
free from litigation. When a defendant) 
has raised a bona fide contest and suc“ 
ceeded, if the litigation is revived by ob- 
literating the success with a view toj. 
overcoming a lacuna which was brought 
into the record by callous indifference, 
and negligence of the plaintiff, the de-| 
fendant would be dealt with in an unjust; 
manner. We are, therefore, of the view 
that unless there be any special circum- 
stances or justification, in every case as 
a rule the principle > indicated in the 
Patna cases should not be followed and 
before a decree is vacated merely on 
the principle that it is the court where 
abatement took place that has to consi- 
der the substitution application if made, 
decrees should not be vacated and the 
relief to which the appellant on merit 
may not be entitled to, should not be 
conceded. We do not intend to close the 
doors finally by pronouncing -that the 
Patna principles should not be adopted 
in any case. We would, however, like to ` 
sound a word of caution so that this 
practice should not be freely resorted 
to. In the facts of the present case, for 
the reasons we have indicated, we see 
no justification to set aside the decree 
merely for the reason that the plaintiff 
had failed to take steps for substitution 
in respect of the defendants who were 
dead when the suit was pending. It is 
true that a decree against a dead man 
is a nullity and, therefore’ the decree 
so far.as the deceased defendants. are 
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concerned would not be operative. That, 
however, does not justify a reversal of 
the decree. : 


5. Apart from these considerations, 
there is another important feature which 
should not be lost sight of. In para 5 of 
the petition for condonation of ‘delay, it 
has been stated on affidavit on behalf of 
the appellant that on 15-2-1977, a mermo- 
randum to the following effect was filed 
in this Court :— 

“In the abovenoted case steps for 
fresh service on respondents Nos, 15, 21, 
29, 30, 48,83, 101 and 104 . could not 
be taken as they are reported to ‘be 
dead. Steps are being taken for substi- 
tution of legal representatives in place 
of deceased respondents.” 


We have already taken note of the fact 
that the petition for substitution was 
filed on 1-2-1978 — thus after a total 
delay of 114 months. The only justifica- 
tion indicated in the petition would. ap- 
pear from paragraphs 5, 6 and 7 which 
are extracted for convenience :— 

“5, That the concerned officer (Land 
Acquisition Officer, Civil, Cuttack) caus- 
ed enquiry to be made but since the en- 
quiry involved a number of respondents, 
it took some considerable time before 
information regarding them was avail- 
able. Information was received in Feb- 
ruary, 1977, during the enquiry that re- 
spondents Nos. 15, 21, 29, 30, 48, 88, 101 
and 104 were dead. But their exact dates 
of death and. names and addresses of 
their legal representatives required fur- 
ther enquiry. Accordingly a memo was 
filed on 15-2-1977 to the following ef- 
fect :— 


‘In the abovenoted case steps for 
fresh service on respondents Nos. 15, 
21, 29, . 30, 48, 83, 101 and 104 could 


not be taken as they are reported to be 
dead. Steps are being taken for substi- 
tution of legal representatives in place 
of deceased respondents,’ 

6. That after the aforesaid memo, en- 
quiry proceeded in order to ascertain 
the exact dates of deaths and names and 
addresses of the legal representatives of 
the deceased respondents. The concerned 
officer had no personal knowledge of the 
dates of death’ and names and addresses 
. of the legal representatives of the afore- 
said deceased respondents. He , had to 


make enquiries through official channels. 


There were a number of respondents in 
respect of whom enquiry had to be 
“made,. In these circumstances, extension 
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of time was being taken from the Court 
for taking steps for substitution, 


7. That having eollected all the infor- 
mation through the aforesaid enquiry 
and after consultation with the counsel 
the appellant became ready for filing of 
a petition for substitution in place of the 
said deceased respondents on 30-1-1978 
and accordingly the petition for substi- 
tution was filed on 31-1-1978 (sic.) (the 
correct date being 1-2-1978 as admitted 
in the memo of the Additional Standing 
Counsel which is kept on record).” 

The time allowed by law for taking 
steps for substitution . was long over. 
Therefore, the obligation to apply for 
substitution had to be discharged imme- 
diately after the fact of death was 
known. The appellant, therefore, had to 
explain the entire period of eleven and 
half months from the date of knowledge 
to the date of making of the application. 
The explanation for this period of about 
a year is as indicated in the three para- 
graphs referred to above, Having given 
our anxious consideration to the matter, 
we are of the view that the appellant is 
not entitled to any indulgence. While 
dealing with a situation like this, it must 
be borne in mind that .on account of the 
negligence of one side to the litigation 
to comply with the mandatory require- 
ments of the procedural law, rights have 
accrued to others and to disturb such 
rights without any cogent or valid rea- 
son would be indiscreet and would also 
not be sound exercise of judicial discre- 
tion. If such a long period of delay had 
to be explained away, it was necessary 
for the appellant to put on record 
through affidavits as to how, by whom 
and in what manner, the enquiry for as- 
certaining the names of. the legal repre- 
sentatives was being conducted. It was 
not open to the appellant also to wait, 
till the entire information was received 
as it is a duty to apply for substitution 
as and when information in regard to 
any particular respondent was obtained. 
We are aware of the fact that the State 
has certain difficulties as also advantages 
in pursuing litigation. That, however, 
cannot be a ground to excuse a gross 
delay of about a year, The State has to 
exhibit ideal conduct in order that the 
citizen may adopt it and, therefore, in 
all the litigations carried by the State, 


the conduct should not only be fair and ẹ 


prompt, but it should exhibit co-opera- 
tion and full attention. For what we 
have said above, the prayer for substi- 


« 
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tution as also for leave to add the legal 
representatives of one of the respondents 
is rejected. f 
6. The appeal in these circumstances 
must be taken to have ebated as against 
the eight respondents. The effect of such 
abatement on the entire appeal will have 
to be taken into consideration when the 
appeal is set down for hearing. We di- 
rect that attention of the Bench hearing 
the matter be drawn to today’s order at 
that point of time. 
Order accordingly. 


AIR 1982 ORISSA 203 
B. N. MISRA, J. 

Chhotabhai and another, Petitioners v. 
Iswaribhai, Opposite Party. 

Civil Revn, No. 614 of 1978, D/- 16-4- 
1982.* f 

Civil P. C. (5 of 1908), O. 17, R. 2 Ex- 
planation, O. 9, R. 13 — Applicability — 
Evidence on the side of plaintiffs record- 
ed — No evidence recorded on the side 
of defendant — Defendant not present 
on the day of adjourned hearing — Held, 
0. 9, R. 13 and not Explanation to O. 17, 
R. 2 was applicable. (Para 3) 

S.-C. Mohapatra, for Petitioners. 

ORDER:— This revision is directed 
against the order dated 10-11-78 passed 
by the learned Subordinate Judge, Sam- 
balpur, in Misc, Case Na, 93 of 74 allow- 
ing the application under O. IX, R. 13, 
C, P. C. filed by the d2fendant-opposite 
party. : 


2. The facts may be briefly stated. 


Petitioners as plaintiffs have filed Money 
Suit No. 6 of 63 in the court of the learn- 
ed Subordinate Judge Sambalpur, for 
recovery of Rs. 92750/- from the defen- 
dant-opposite party with pendente lite 
and future interest at 9 per cent per an- 
num. The defendant had appeared in 
the trial court and filed his written state- 
ment on 14-12-63. The suit. was posted 
for the first time for hearing to 10-4-64. 
After several adjournments and examina- 
tion and cross-examination of six wit- 
nesses for the plaintiffs the suit was post~ 
ed to 24-9-74 for hearing. On that’ date 
the plaintiffs were present with three 
witnesses, but the defendant did not 
take any steps:and neither he nor - his 
Advocate was present when the case 


*From order of K. C. Mohapatra, Sub. J. 
Sambalpur, D/- 10-11-1978 
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was called. The court set the defendant 
ex parte and posted the case to 25-9- 
1974 for further hearing. On 25-9-1974 
the evidence of PWs 1 to 6 recorded by 
the Commissioner as well as the exhi- 
bits marked by him were directed to be 
treated as evidence, plaintiff No. 1 was. 
examined as PW 7, some more docu- 
ments on the say of plaintiffs were 
marked as exhibits, the evidence on the 
side of the plaintiffs was closed, the 
learned Advocate for the plaintiffs was 
heard and the suit was posted to 30-9- 
1974 for judgment. After three adjourn- 
ments the judgment was finally deliver- 
ed on 9-10-1974. The plaintiffs’ suit was 
decreed with costs and pendente lite and 
future interest were awarded at the rate 
of 6 per cent per annum, The decree 
was sealed and signed on 17-10-1974. On 
5-11-1974 the defendant-cpposite party 
filed a petition under O, IX, R. 13, 
C. P. C. to set aside the judgment and 
decree passed against him in the suit. 
The defendant pleaded that he was ill 
and bedridden from 18-9-1974 till the 
first week of October and as such could 
not attend the hearing of the suit on 
24-9-1974 and 25-9-1974. The plaintiff- 
petitioners filed a counter denying the 
plea of illness of the defendant. Accord- 
ing to the plaintiffs, tre defendant was 
quite hale and hearty in September and 
the story of his illness was false. The 
defendant examined himself and his 
doctor in support of his case while the 
plaintiffs did not examine any witness. 
The defendant also filed a medical certi- 
ficate in support of his plea of illness. 
After hearing both sides the learned 
Subordinate Judge by his order dated 
10-11-1978 held that ilmess had prevent- 
ed the defendant from appearing in 
court on 24-9-1974 and 25-9-1974, Ac- 
cordingly the defendant’s petition was 
allowed and the ex parte decree passed 
against him was set aside subject to pay- 
ment of Rs. 300/- as costs by the defen- 
dant to the plaintiffs, 


3. Learned counsel appearing for the 
plaintiffs has assailed the aforesaid order 
of the learned Subordinate Judge mainly 
on the #round that in the facts of this 
case the provisions contained in O. IX, 
R. 13, C. P. C. were not attracted and 
that the judgment and decree in the 
suit must be held to have been passed | 
under the Explanation of O, XVII, R. 2, 
C. P. C. Before examining this question 
it would be proper to recall that at the 
stage of hearing of the Money Suit, evi- 
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dence on the plaintiffs’ side had been 
‘recorded and closed before the ex parte 
judgment was pronounced, but no evi- 
dence, oral or documentary, on the side 
of the defendant had been recorded by 
the court. Order XVII, Rule 2, C. P. C. 
provides as follows :— 

“Where, 
hearing of the suit is adjourned, the 
parties or any of them fail to appear, 
the Court may proceed to. dispose of the 
suit in one of the modes directed in that 
behalf by O, IX or make such other 
order as it thinks fit. 

Explanation.— Where the evidence or 
a substantial portion of the evidence of 
any party has already been recorded 
and such party fails to appear on any 
day to which the hearing of the suit is 
adjourned, the Court may, in its discre- 
tion proceed with the case as if such 
party were present,’ 

A plain reading of the explanation 

akes it clear that the Court is em- 
powered to proceed with a case even in 
the absence of a party provided that the 
evidence or a substantial portion of the 
evidence of that party has already been 
recorded, In the present case the evi- 
dence on the side of the plaintiffs had 
recorded. No evidence had been 
3 on the side of the defendant 
and on 24-9-1974 and 25-9-1974 the de= 
fendant was absent, not the plaintiffs. 
Therefore, the explanation cannot have 
any application to the facts of' this case. 
On going through the order-sheets dated 
24-9-1974 and 25-9-1974 I find that the 
court proceeded with the suit according 
to the provisions contained in O. IX, 
C. P. C. and, hence I must hold that 
O. IX, R. 13, C. P. C. is applicable to 
the facts of this case. 


4. Further, on going through the im- 
pugned order I find that the learned 
Subordinate . Judge has considered . the 
respective cases of the parties. and has 
come to hold that the defendant had 
been prevented by sufficient cause from 
appearing in 
25-9-1974. -This finding of fact does not 
call for any. interference, 







5. In the result, ‘this revision is dis- 


missed and ‘the order of the learned. 


is confirmed, There 
to. costs. 


Subordinate Judge 
shall be no order as 





Madhu Sethi v. Bishnu Sethi 


on any day to which the. 


court on 24-9-1974 and. 


Revision dismissed. 
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R. C. PATNAIK, J. 
Madhu Sethi and another, Petitioners 


v. Bishnu Sethi and others, Opposite 
Parties, 


Civil Revn. No. 562 of.1979, D/- 19-4- 
1982.* 

Civil P. C. (5 of 1908), Ss, 151, 152, 11 
— Correction of decree — Application 
for — Rejection of first application 
Order becoming final — Subsequent ap- 
plication would not be maintainable. 


The plaintiff had originally filed a suit 
for declaration of title. Subsequently by 
way of amendment of plaint, he sought 
the relief for recovery of possession and 
was granted leave to amend the plaint. 
For months together no steps were taken 
by the plaintiff to carry out the amend- 
ment. The decree was passed granting 
reliefs as per the prayer in the original 
plaint, which did not contain the relief 
of recovery. of possession. The plaintiff 


— 


filed an application under S. 152, for 
correction of the judgment and the 
decree by inserting the relief of “re- 


covery of.possession after evicting the 
defendant”. The application was reject- 
ed by trial court, This order was not 
questioned before the superior Court 
and was allowed to become final. The 
plaintiff then filed a fresh application 
under Ss. 151, 152 for correction of 
judgment and decree, 

Held, ‘the first application having al- 
ready been rejected the subsequent ap= < 
plication was not maintainable and the 
trial court rightly held that it was not 
a case of correcting arithmetical or 
clerical error. Case law discussed. 

` (Para 7) 
Cases Referred : Chronological Paras 
AIR 1974 SC 130: 1974 Lab IC 149 6 
AIR 1973 Orissa 235° ' 4 
(1972) 2 Cut WR 1428 : ILR (1972), Cut 

987 en 
AIR 1964 SC 993 7 

S. C. Mohapatra, M., R. Mohanty and 
P. K. Ray, for Petitioners; H. B. Swain 
and S. S. Swain, for Opposite Parties. ` 

ORDER:— This is a plaintiffs revision 
directed against rejection of his applica- 
tion filed under S. 152 read with S. 151 
of the Civil P. C. for correction of the 
judgment and decree. . N 


*From order of. C. P. Panda, Sub. J, 
Sonepur, D/- 19-9-1979. > 


--“BZ/FZ/C21/82/VNË]MVJ—-H 


~ 


N 


-dated 9-3-1976, 


a; 


1982 l 

2. The original: petitionėr instituted 
Title Suit No. 70/89 of 1971-73 in the 
Court of the Subordinate Judge, Sone- 
pur for declaration of title and that he 


T was entitled to possess the suit property. 


During the pendency of the suit, a pro- 
ceeding under Sec. 145 of the Criminal 
P. C. terminated in favour of the orizi- 
nal opposite party declaring the posses- 
sion of the opposite party on the day of 
the preliminary decree. So, the original 
petitioner was obliged tc seek recovery 
of possession by way of amendment of 
the plaint, His prayer for amendment 
was allowed by order dated 2-7- 
1974 and the original petitioner was 
directed to pay additional court fee on 
the relief of recovery of possession. end 
he paid the additional court-fee. On 
27-2-1975 the suit was decreed. ; 

3. It was discovered later on taat 
though leave had been granted to amend 
the plaint, the petitioner did not carry 


‘ out the amendment and the decree taat 


was passed granted the reliefs as per the 
prayer in the original plaint, which did 
not contain the relief of recovery of pos-« 
session (rightly so as the amendmant 
had not been carried out), An applira- 
tion was. filed on 18-6-1975 under Sec- 
tion 152, Civil P. C. for correction of the 
judgment and the decr2e by inserting 
the relief of “recovery of possession 
after evicting the defendant”. It was 
submitted that the amerdment was not 
carried out due to clerical mistake. The 
learned Subordinate Judge rejected the 
application negativing the  petitioner’s 
contention by order dated 9-3-1976. This 
order was not questioned before the 
superior court and was allowed to pe- 
come final. A fresh application was filed 
on 10-5-1976 under S. 151, Civil P._C, 
for correction of the judgment and the 
decree which was registered as M. J. C. 
No. 20 of 1976. The said application was 
dismissed for default on 21-3-1977. As 
application for restoratior. registered as 
M. J. C. No. 8 of 1977 was rejected on 
23-11-1977. On 19-7-I97E, the petitioner 
again filed an application under S. 152, 
Civil P. C. for correcticn of the judg- 
ment and the decree. By order dated 
19-9-1979, the learned Subordinate Judge 
rejected the application holding that in 
view of the rejection of an eaylier ap- 
plication for identical relief by order 
the present application 
for the selfsame ` relief . was riot main- 
tainable especially. when the. order dated 
9-3-1976 had been allowed to.stand,-. . 
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4,. The learned counsel for the peti- 
tioners in this revision relied upon 
a decision of this Court in Dandapani 
Goudo v. Khetrabasi Goudo reported in 
(1972) 2 Cut WR 1428 and = submitted 
that the failure to amend was due to in- 
advertence and in the interest of justice, 
the trial court should have allowed the 
prayer and corrected the judgment and 
decree. In Dandapani’s case though leave 
to amend had been granted, the amend- 
ment was not carried out within the 
prescribed time; but the appellate court 
before which the suit was pending was 
moved for extension of time to carry out 
the amendment. As the suit was pend- 
ing before the appellate court,- this 
Court in the facts and circumstances of 
the case accpted the prayer and granted 
the plaintiff extension of time for carry- 
ing out the amendment. The vital dif- 
ference between facts ‘of that case and 
the case on hand is that the suit was 
pending in Dandapani’s case, before the 
appellate court and the appellate court 
thought it proper to grant time for 
“carrying out the amendment. In the 
present case, the suit had been disposed 
of and the provisions contained in O. 6, 
R. 18 of the C. P. C. on the expiry of 
the period took its toll and the plaintiff 
“shall not be permitted to amend”. The 
counsel for the petitioner further relied 
upon Papu Khan v. Fatima Babi (AIR 
1973 Orissa 235). In this case, the final 
decree was not in conformity with ‘the 
preliminary decree. So, the plaintiffs 
application under S. 151, C. P. C.. for 
amendment of the final ` decree was 
directed to be treated as an application 
for review of the final decree and dis- 
posed of on merits, The ruling is not 
an apt one. There was no embargo like 
the one contained ao: 6, R. 18 of the 
Civil P. C. . 


5. Mr. Sudhansu Sekhar Swain, learn- 
ed counsel for the opposite parties, sub- 
mitted that the correction sought for was 
not a formal one. The amendment had 
far-reaching consequences so far as the 
defendant -was concerned. If the amend- 
ment had been carried out, his client 
would have got an opportunity for filing 
additional written statement in which 
event, depending on the pleas taken in - 
defence, certain additional/fresh issues 
might arise for adjudication. The.correc- ` 
tion of the judgment and the decree 
would deprive his client of valuable 
right by skipping. over the. intermediate 


_ process as. aforesaid, He further :submit= 
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ted that the application dated 19-7-1978 
giving rise to the impugned order was 
the third in point of time and the dis- 
missal of the first application on merits 
foreclosed the reopening of the question. 


6. The aforesaid submissions of Mr. 
Swain are formidable. He relied upon a 
decision of the Supreme Court in Dilbagh 
Rai Jerry v. Union of India (AIR 1974 
SC 130). That case arose out of an ap- 
plication filed by Jerry under the Pay- 
ment of Wages Act. He claimed certain 
amount as his wages. He further claim- 
ed certain amount as travelling allow- 
ance, During the pendency of the appli- 
cation, he sought amendment of: the ap- 
plication by replacing “travelling allow- 
ance” by “running allowance”. The 
prayer was granted but the same was 
not carried out and the prescribed auth- 
ority did not allow running allowance. 
It was argued before the Supreme Court 
that the provisions contained in O. 6, 
R. 18, Civil P. C. did not apply to pro- 
ceedings under the Payment of Wages 
Act. So the failure to carry out the 
. amendment could not deprive Jerry as 
-leave to amend had been granted. In 
that context the Supreme Court observ- 
ed (para 22):— 


“The contention ‘is untenable. While if 
fis true that Rr. 17 and 18 of O. 6 of the 
Code do not, in terms, apply to amend- 
ment of an application under S. 15 (2), 
the Authority is competent to devise, 
consistently with the provisions of the 
Act, and the Rules made thereunder, its 
own procedure based on general princi- 
ples of justice, equity. and good con- 
science. One of such principles is that 
delay defeats equity. The Authority 
found that the applicant was guilty of 
gross negligence. He took no steps what- 
ever to carry out the amendment for 
several months after the order permit- 
ting the amendment, and thereafter, 
when the case was at the final stage, he 
suddenly woke up, as it were, from 
slumber and sought to amend his appli- 
cation. In the circumstances, the Auth- 
ority rightly refused to put.a premium 
on this delay and laxity on the. part of 
the appellant......... ” 


7. The rule laid down in Arjun Singh 
v. Mohindra Kumar (AIR 1964 SC 993) 
precludes resuscitation of the selfsame 
issue (see paragraph 13). An application 
jhaving already been rejected. by order 
dated 9-3-1976, the selfsame application 
dated 19-7-1978 was not maintainable, 


V, Appa Rao v, Revenue Officer, Chatrapur 


ALR. 


ignoring the application filed on 10-5- 
1976, which was dismissed for default; 
and the trial court in his order dated 
9-3-1976 rightly held that it was not a 
case of correcting arithmetical or cleri- 
cal error. Right or wrong, the order was 
allowed to stand and became final and 
binding. Hence, the application dated 
19-7-1978 was not maintainable. 

On 2-7-1974 leave to amend had been 
granted. For months no step was taken 
and the suit was disposed of in Febru- 
ary, 1975. The party, it appears, has 
been grossly negligent and acceding to 
his request now would be putting a pre- 
mium on his laxity, 


In the result, the revision has no 
merit and is accordingly’ dismissed. In 
the circumstances, there would be no 
order as to costs, 

Revision dismissed, 
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R. N. MISRA, C. J. AND 
B. K. BEHERA, J. 


V. Appa Rao and etc., Petitioners v. 
Revenue Officer, Chatrapur ` and others, 
Opposite Parties. 

O. J. Cs. Nos. 108 to 110 of 1981, D/- 
23-3-1982. 

Orissa Land Reforms Act (16 of 1960), 
S. 47 — Compensation for ceiling sur- 
plus land — Value of trees standing on 
the surplus land determined — Order not 
challenged — It becomes final and cannot 
be reviewed subsequently, on circular 


being issued by Board of Revenue indi- > 


cating guidelines for determining value 
of trees, (Para 5) 


Y. S. N. Murty, for N. V. Ramdas, for 


Petitioners; Addi, Govt. Advocate, for 
Opposite Parties. 
R. N. MISRA, C, J.:— Three land- 


holders are petitioners in these applica- 
tions, each one being by une such land- 
holder. Ceiling areas were carved out in 
the proceedings under the provisions of 
the Orissa Land Reforms Act. Steps 
were taken by the Revenue Officer to fix 
up compensation for the ceiling surplus 
land as provided under Sec. 47 of the 
Act. In these cases we are concerned 
with the valuation of standing trees on 
lands. Séction 47 (2) (b) has a statutory 
formula for determining market value 
of trees standing on the surplus lands 
and an Explanation attached to the sec- 


DZ/EZ/B560/82/AMG 


A 


y 


1982 


tion indicates that in determining the 
market value, the Revenu> Officer shall 
as far as practicable be guided by the 
provisions contained in sub-sec.. (1) of 
“See, 23 of the Land Acquisition Act of 
1894, Keeping the aforesaid provisions of 
the statute in view, the Eevenue Officer 
by his order dated 28-11-1978 determin- 
ed the quantum of compensation admis- 
sible under S. 47 (2) (0) of the Act. 
About a year after the firahsation under 
Annexure-1 emanated a circular in the 
form of a letter from the office of the 
Land Reforms 
Board of Revenue dated £3-11-1979 (An- 
nexure-6) purporting to imdicate a guice- 
line for fixation of the compensatien. 
Para 3 of the Circular indicated :— 


“The cases pending for want of rates 
of fruit bearing trees mmy please be 
finalised accordingly.” 

On the basis of this circular letter, the 
Revenue Officer called the petitioners 

f again by notice dated 19-1-1980 end 
scaled down the compensetion which had 
once been finally determined. Petitionars 
challenged the order of sealing down in 
appeals before the Sub-Divisional Officer 
and having lost have filed these writ ap- 
plications, 


2. Counsel for the pevzitioner in each 
of these applications challenges the vali- 
dity of the circular by saying that once 
statutory guidelines have been indicated, 
there can be no straight jacket formula 
evolved as in Annexure-§° and in each 
ease the matter had to be left to be 

determined in accordance with law. 
T Alternatively, he contended that in view 
of what had been stated in para 3 of ihe 
letter, it must have beer. found by the 
Revenue Officer that cases which had 
been finalised were not intended to be 
reopened by way of review and since 
petitioners’ cases had been determined a 
year before the circular was issued, ~he 
Revenue Officer had‘no foundation for 
Pe td the matters whch had become 
mal, 


3. No counter affidavit has been filed, 
In the facts of the case -we are. inclined 
to think that no counter affidavit was 
really necessary. 


4. Though there is much to be said in 
respect of the first- conten-ion, in view of 
the fact that the applications can be čis- 

, posed of by accepting the second conten- 
tion canvassed on behalf of the peti- 
tioners, we do not propose to examine 
the tenability. of the first contention, _. 
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5. When provision has been, made con-| 
ferring power of ‘appeal and revision 
against particular orders, it must be as- 
sumed that every order which finally 
adjudicates a matter assumes finality un- 
less there be appeal or révision by the 
aggrieved party. -When the Revenue Offi- 
cer made his orders on 28-11-1978 such 
finality must be attached to his order 
unless the same were challenged in ap- 
peal or in revision or otherwise disput- 
ed in accordance with law. When the 
order became final and particularly in 
the absence of a power of review con- 
ferred on the Revenue Officer to reopen 
such a final order, the subsequent order 
of scaling down seems to be wholly mis- 
conceived - and without ‘jurisdiction. No 
support from the language of Annex- 
ure-6, particularly para 3 thereof, is 
available for the action of the Revenue 
Officer, We accordingly quash the order 
of the Revenue Officer dated 1-2-1980 
(Annexure-4 in each of the applications) 
as also the appellate order affirming his 
action and direct that the order dated 
28-11-1978 fixing the quantum of com= 
pensation for standing trees under S. 47 
(2) (b) of the Act be given effect to. 

6. Each of the writ applications in 
the circumstances is allowed. Both par- 
ties will bear their own costs of the pro- 
ceeding, The records be returned to the 
Revenue Officer for giving effect to the 
direction, Š 
. BEHERA, J.:— I agree. 


‘Petitions allowed. 





AIR 1982 ORISSA 207 
R. C. PATNAIK, J. 
Abhimanyu Jee, Appellant v. Dr. 
Gayaprasad and others, Respondents. ` 
Second Appeal : No, 95 of 1978, Dj- 
21-6-1982.* 
Orissa House Rent Control Act (4 of 
1968), Ss. 14, 7 — Relationship of land- 
lord and tenant — Determination by 
Rent Controller — Operates as res judi- 
cata and cannot subsequently be chal- 
lenged and adjudicated in Civil Court in 
view of specific bar under'S, 14. (Civil 
P. C. (1908), Ss. 9, 11), 


The finding of the Rent Controller in 
the House Rent Control proceeding that 
there is no relationship -of landlord and 
ep OF laniord ang 


*From decison of M, V. Gangaraju, Addl.. 
Dist. J., Cuttack, D/- 17-11-1977, 
GZ/GZ/c996/82/AMG . 
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tenant between the parties operates as 
res judicata and the said finding is not 
available to be re-adjudicated in the 
civil court. The decision of the Tribunal 
under the Act is not liable to be ques- 
tioned in civil courts, Section 14 express- 
ly ousts the jurisdiction of the civil 
courts. Also, the principle that res judi- 
cata is not attracted in case of incidental 
issues ig not applicable in this case. A 
question of relationship of landlord and 
tenant in a proceeding under the Act is 
not incidental to any substantial issue. 
That question has to be confronted at a 
threshold as preliminary state of facts, 
upon determination of which the further 
questions would hinge. The finding on 
the said question, though jurisdictional, 
is final. (Paras 8, 10, 11) 
Cases Referred : Chronological Paras 


AIR 1982 SC 20 10 
AIR 1971 Orissa 140: (1970) 1 Cut WR 
7 


i 


224 
(1971) 37 Cut LT 456: 1971 Ren , CJ 
540 9. 
AIR 1964 SC 807 6 
AIR 1963 Pat 79 (FB) 4, 5 


AIR 1951 SC 115: 1951 AN LI 5 5, 6 
AIR 1940 PC 105 7 
(1888) 21 QBD 313: 36 WR 776, The 
Queen v. Commrs, for Special Pur- 
poses of Income-tax ; 4, 6 
(1874) LR 5 PC 417: 43 LJPC 39: 30 
LT 237 (PC), Colonial Bank of Austra- 
lasia v. Willan 6 


U. N, Sahoo and S. Mohanty, for Ap- 
pellant; A. K. Rao, M. K. C. Rao, D, S. 
Nanda, F. A. Khan and Miss G. Laksh- 
amma, for Respondents. 


JUDGMENT :— The plaintiff's suit for 
permanent injunction having been dis- 
missed and the decree passed by the 
trial court in his favour having been 
reversed by the lower appellate court, 
this second appeal has been filed. 


2. The appellant (hereinafter describ- 
ed as the plaintiff) asserted that the dis- 


puted house located in Nimchouri, Cut-` 


tack belonged to one Durga Prasad Bha- 
gat, the father of respondents 1 and 2 
(hereinafter described as defendants 1 
and 2). Durga Prasad had let out one 
room from the western side to the 
plaintiff on a monthly rental of Rs. 8/-. 
After the death of Durga Prasad, defen- 
dants 1 and 2 acknowledged the. plaintiff 
as tenant and received rent from him. 
Bhikari Charan Behera, defendant No. 3, 
took on rent from Durga Prasad the 
room on the eastern side and at his own 
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cost constructed. a. shed, Defendants 1 
and 2 instituted H. R. €. Case No. 78 of 
1969 against Bhikari Charan Behera for 
his eviction. The proceeding wag in re- 
spect of the entire house (the rooms 
both on the eastern and western sides). 
Defendants I. and 2 obtained an order 
for eviction of defendant No. 3 in the 
said proceeding and filed Execution Case 
No, 175 of 1971 for possession, The 
plaintiff asserted that he was a tenant in 
respect of the western side room and 
without a proceeding for eviction under 
the Orissa House Rent Control Act, 1967 
and an order for his eviction passed un- 
der the provisions of the said Act, he 


-A 


was not liable to be evicted, and defen- — 


dants 1 and 2 should be restrained by 
permanent injunction from executing the 
order of eviction obtained by them in 
H, R. C. Case No. 78 of 1969. 


3. Defendants 1 and 2 opposed the suit 
mainly on the ground of res judicata. 


Their case was that the plaintiff is the ^ 


Godson of defendant No. 3, Bhikari. 
Charan Behera, 
though the plaintiff had taken the diš- 
puted western side room on rent, he 
quit the same and after some time de- 
fendant No. 3 took the entire house, ie. 
both the eastern side and the western 
side rooms on rent from Durga Prasad 
and was paying rent to him, There was 
no relationship of landlord and tenant 
between the plaintiff and late Durga Pra- 
sad or defendants 1 and 2. When defen- 
dant No, 3 committed default in payment 
of rent, proceeding under the Orissa 


House Rent Control Act was initiated 
and an order for eviction was passed 
against him, H. R. C. Appeal No, 105 of 


1970 filed by defendant .No. 3 was dis- 
missed. They further averred that in 
respect of the disputed room, the plaintiff 
had filed H. R. C. Case No. 152 of 1969 
for fixation, of fair rent alleging that he 
was a tenant in respect of the said room. 
The said case was dismissed on a find- 
ing that there was no relationship of 
landlord and tenant between the plain- 
tiff and defendants 1 and 2. Against 
the said judgment, the plaintiff filed H. 
R. C. Appeal No. 106 of 1970 which 
was sought to be withdrawn and was 
dismissed as not pressed. The present 
suit, they alleged, was filed with a view 
to delay the execution proceeding. The 
trial Judge held that the suit was not 
barred by res judicata and the plaintiff 
was the tenant under defendants Trand 2 
in respect of the.: disputed house. So 


In the year 1957-58- 


“ing. on the- question of res 
reversed and: it was held that the dezi-’ 


` Sah, AIR 1963 Pat 79. 
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holding, the trial Judge granted a decree 
in favour’ of the plaintiff. restraining ĉe- 
fendants 1 and ‘2 from. praceeding ` 
the execution case, “In appeal, the fird- 


sion in the H, R: C. proczeding to the 
effect that the plaintiff was not a 
tenant under defendants `I, and 2 operat- 
ed as. res 
issue was not available to'be re-adjuii- 
cated in the suit. The further finding, 
though not expressly - stated, which can 
be inferred from his discussions in para- 


graphs 9 and 10 of the judgment, is that , 


the ‘plaintiff was hot a: ter-ant. 


4, It has been PERTE ued. br 


Mr. Sanjit. Mohanty, the learned coun- 
sel for the appellant, that the finding of 
the House Rent Controller in H.R.C, case 


No. 152 of 1969 that the plaintiff was aot- 
a tenant would not operate as res: judi-. 
` cata. 


His trump-card is the’ decision.- of 
a ‘Full Bench of the Patna High Ceurt 
in Kishun Sah v. Harinandan. 
Their Lordships 
observed as follows (at p. 80) :~. . 
-“It is well settled that, unless the-teg- 
islature expressly confers upon a tribu- 


“nal of limited jurisdiction the exclusive 


power to decide facts upjn which it can 


‘assume jurisdiction to do a certain act or 
‘ to pass a certain type of order, it. has no 


jurisdiction ‘ to decide those prelimirary 
or- jurisdictional facts finally. While - it 
has necessarily to come to its own con- 
clusions on. those facts in order to exer- 
cise its -jurisdiction relating to -matters 
within its exclusive jurisdiction, its -deci- 


-Sion on these facts is-liable to be chal- '’ 
- Jenged in the Civil Court. A tribunal. of: ` 


i limited jurisdiction cannot have unlimit- 


porta 


ed power to determine he limit and -to- 
in other werds, 
if cannot usurp jurisdiction on a wrong 


assume jurisdiction or, 


decision relating to jurisdictional ` facts.” 

To reach the aforesaid ratio, their 
Lordships referred to the observations of 
Lord Esher, M. R. wh.ch’ have become 
locus classicus, in the Queen v, Commrs, 
for Special Purposes - of Income-tax, 
(1888) 21 QBD 313, and held that a deci- 
sion of the tribunal on the question of 
existence of the relatiorship of landlord 
and tenant belonged. to. fhe first tyne de- 
scribed by Lord Esher and. the dec.sion 
of the Collector as ta. existence of the 
relationship of landlord. aud tenant be- 


tween. the parties: is nat final. and the: 
1982Ori/14 IRA GH 8G, SE es. 


- Abhimanyu: Jee Y. Gayaprasad: 
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‘judicata was. 
‘thers, AIR 1951°SC 115, 


judicata and the self-same. 


.Prasad . 


u mine 


E a appeal being. given, 
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correciness is liable to -be examined by . 


‘the . Civil Court, 


5. - However, after “going through 


tee authorities cited above, and the 


decision ‘of the’ Supreme Court’ in Rai 
Brij Raj Krishna v. S. K. Shaw and Bro- | 
which their ` 
Lordships of the Patna High Court’ dis- 
tinguished, I am, with respect, ‘of the 


„view that the ratio in Kishin Sah's case — 


(AIR 1963 Pat 79) (FB) has no applica- 
tion to a case arising under the Orissa 
House Rent- Control Act. rip 


6. In the Queen v, Commrs. for Spe- 
cial Purposes of Income-tax, Lord Esher, 
M. R. said : — 


“When - an inferior ‘court or tribunal 
or body, which has to exercise ‘the 
power of deciding facts is first. estab- 


- lished. by Act of Parliament, the legisla- 


ture has to ‘consider. what powers it will 


- give to that tribunal or. body. It may in 


effect say that, if a certain state of facts 
éxists: and.is shown to such tribunal or 
body before it proceeds: to do certain 
things, it shall have. jurisdiction to do 
such things but not otherwise. There it 
is not “for them conclusively. to. decide 
whether that state of facts exists, and, 
if they exercise the jurisdiction without 
its existence, what-they do may be ques- 
tioned, and it will be held that. they 
have . acted without. jurisdiction, But 
there is another state of things which 
may exist.. The legislature may entrust 
the tribunal. or body with a jurisdiction 
which ‘includes the jurisdiction to deter- 
whether the preliminary state of 
facts exists as well as the jurisdiction, 
on finding that it does exist, to proceed 

further or do. something more. When the 
legislature are establishing such a tribu- 


nal or body with limited jurisdiction, 
they also have to consider, whatever ` 
jurisdiction they give them, whether 


there shall be any appeal from their- 
decision, for otherwise there will be 
none, In the second of the two cases 
I have mentioned it is an erroneous ap- 
plication of the formula to say that the 
tribunal cannot give themselves jurisdic- 
tion by wrongly deciding certain facts te 
exist, because the legislature gave them 
jurisdiction to. determine all the facts, 
including . the. existence of the prelimi- 
nary facts on, which the furttier exercise 
of their jurisdiction depends; and-.if they 
were given *- jurisdiction so to decide, 
there is 


2 Tha 
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no appeal from such exercise of their 
jurisdiction.” 

In Rai Brij Raj Krishna case (AIR 


1951 SC 115), a suit had been filed for 
declaration that the order of the Con- 
troller was illegal and without jurisdic- 
tion, The suit was dismissed by the trial 


court and the lower appellate court. 
But the High Court decreed the 
suit holding that the order of 
the Controller was without jurisdic- 


tion, Fazal Ali, J. after referring to the 
provisions in the Bihar Act, which pro- 
vided that the decision of the Controller 
was final and not liable to be questioned 
in any court of law observed (at p. 117): 

“The Act thus sets up a complete 
machinery for the investigation of those 
matters upon which the jurisdiction of 
_the Controller to order eviction of a 
tenant depends, and it expressly makes 
his order final and subject only to the 
decision of the Commissioner.” 

and after referring to the observations 
of Lord Esher, M, R. and the observation 
of Sir James Colville in Colonial 
Bank of Australasia v. Willan, (1874) LR 
5 PC 417, to the effect:— 

“Accordingly, the authorities 
establish that an adjudication by a Judge 
having jurisdiction over the subject- 
matter is, if no defects appears on the 
face of it, to be taken as conclusive of 
the facts stated therein:” 

“There can be no doubt that the pre- 
sent case falls within the second cate- 
fory mentioned. by Lord Esher, because 
here the Act has entrusted: the Control- 
ler with a jurisdiction, which includes 
the jurisdiction to determine whether 
there is non-payment of rent or not, as 
well as the jurisdiction, on finding that 
there is non-payment of rent, to order 
eviction of a tenant, Therefore, even if 
the Controller may be assumed to have 
wrongly decided the question of non- 
payment of rent, which by no means is. 
clear, his order cannot be questioned in 
a civil court.” . 

In Addanki Tiruvenkata Thata Desika 
Charyulu v. State of Andhra Pradesh, 
AIR 1964 SC 807, the question whether 
an Inam village was an Inam estate, was 
exclusively within the jurisdiction af the 
Settlement Officer and the Tribunal in 
appeal; or the civil courts had jurisdic- 
tion to determine over again the ques- 
tion in controversy. ; 

7. Under the Madras Estates (Ryot- 
wari) Act, there is no provision in terms 
debarring 


wn eeececcoee 
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the civil courts from enter- 


A. LR. 


taining suits for declaration that the 
estate was not an Inam estate, Section 9 


- (4) (c) of the Madras Act provided that 


the decision of the tribunal was final 
and not liable to be questioned in any 
court of law and S. 9 (6) declared that 
the decision of the tribunal and subject 
to such decision, every decision of the 
Settlement Officer shall be binding on 
all persons claiming any interest in any 
land in the village etc. Ayyangar, J. for 
the Five-Judge Bench, observed (at p 
816 of AIR 1964 SC) :— 

“The very provision setting up an 
hierarchy of judicial tribunals for the 
determination of the question on which 
the applicability of the Act depends, is 
sufficient in most cases for inferring that 
the jurisdiction of the Civil Courts to 
try the same matter is barred, In addi- 
tion we have the provision in S. 9 (4) 
(c) read with S. 9 (6) to which we have 
adverted. In these 
have no hesitation in holding that to 
the extent of the question stated in Sec- 
tion 9 (1), the jurisdiction of the Settle- 
ment Officer and of the Tribunal are ex- 
clusive and that the Civil Courts are 
barred from trying or re-trying the 
same question. We, should, however, 
hasten to add that this exclusion of jur- 
isdiction would be subject to two limi- 
tations, First is the reservation made 
by Lord Thankerton in Secretary of 
State v. Mask and Co., 67 Ind App 222 
at p. 236: (AIR 1940 PC 105 at p. 110) 
where after holding that the provisions 
of the Sea Customs Act setting up a spe- 
cial machinery for. the adjudication of 
the correct duty leviable under the Act 
barred recourse to the Civil Courts to 
question the correctness of the decisions 
of the Authorities, acting under that en- 
actment added : 

“It is also well settled that even if jur- 
isdiction is so excluded, the civil courts 
have jurisdiction to,examine into cases 
where the provisions of the Act have not 
been complied with, or the statutory 
tribunal has not acted in conformity 
with the fundamental principles of judi- 
cial procedure.” 

In Choudhury Krishna Chandra v. 
Srimati Hemamani Biswal, (1970) 1 Cut 
WR 224: (AIR 1971 Orissa 140), the 
question was if Sec. 39 of the Orissa 
Estates Abolition Act, 1951 ousted the 
jurisdiction of the civil court in regard 
to matters specified in the said section. 
It was held that the jurisdiction of the 
Orissa Estates Abolition Collector was of 


circumstances, we- 


+ 
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the second 
Esher, M. R. 


8. Section 7 of the Orissa House Rent 
Control Act makes provision for eviction 
of a tenant. Section 7 (1) reads as here- 
under :— 


“A landlord. who seeks to evict his 

tenant shall apply to the Controller for 
a direction. in that behalf.” 
Denial of title of the landlord has been 
made a ground for eviccion under S. 7 
(2) (iv). It is, therefore, clear that the 
legislature has entrusted the tribunal 
with jurisdiction to‘detérmine whether 
parties stand in the relationship of land- 
lord and tenant and upon determination 
of this preliminary state of facts, to pro- 
ceed further, Section 14 reads as here- 
under: 

“All orders passed by the Controller 
shall, subject to the decision, if any, 
. made in an appeal, be final and shall not 
be called in question in any Court of 
law.” 

The observations of Lord Esher, M. R. 
and the observations oi their Lordships 
of the Supreme Court make it clear that 
the decision of the Controller or of the 
appellate authority fals in the second 
category enumerated by Lord Esher, M. 
R. and the decision of tae tribunal under 
the Orissa House Rent Control Act is 
mot liable to be questioned in civil courts, 
Section 14 expressly ousts the jurisdic- 
tion of the civil courts, 


9. In Smt, Dei v. B:dyadhar Pradhan 
(1971) 37 Cut LT 456, a Division Bench 
of this Court observed:— 

“Law is well settled that an authority 
or a Court of limited jurisdiction has 
the power to determine its initial juris- 
diction. If it comes to the conclu- 
sion that there is such relationship, it 
can proceed to decide 
for eviction exist. If, cn the other hand, 
it determines that there is no relation- 
ship of landlord and tenant then it will 
stay its hand from examining the 
grounds of eviction. The decision of a 
Court of limited jurisdiction as to the 
existence of that relationship can how- 
ever, be challenged in a civil court un- 
less the civil court’s jurisdiction is either 
expressly or impliedly barred by the 
special statute itself.” “Emphasis added). 

This decision relied upon by the coun- 
sel for the appellant does not lend any 
assistance, because S. 14 of the Orissa 
House-Rent Control Act expressly fore 


type, referred to by Lord 











Abhimanyu Jee v. Gayaprasad 


whether grounds - 


Ori. 211 


bids exercise of jurisdiction by the civil 
courts. 


10. Reliance has also been placed by 
Mr. Mohanty on Smt. Gangabai v. Smt. 
Chhabubai, AIR 1982 SC 20, The Su- 
preme Court held therein that a -finding 
as to title to immovable property rend- 
ered by a Court of Small Causes does 
not operate as res judicata in a subse- 
quent regular suit for the determination 
or enforcement of any right or interest 
in immovable property. The reason -for 
the said view being (para 9) :— 


“A question of title in a Small Cause 

suit can’ be regarded as incidental only. 
to the substantial issue in the suit and 
cannot operate as res judicata in a sub- 
sequent suit in which the question of 
title is directly raised.” 
This decision, in my humble opinion, is, . 
distinguishable. A question of relation- 
ship of landlord and tenant in a pro- 
ceeding under the Orissa House Rent 
Control Act is not incidental to any sub- 
stantial issue. That question has to be 
confronted at a threshold as preliminary 
state of facts, upon determination of 
which the further questions would 
hinge. The finding on the said question, 
though jurisdictional, is final, Having 
regard to the purpose of the statute, the 
general scheme and especially S. 14 of 
the Act, it is clear that the legislature 
has given the Controller the jurisdiction 
to determine all the facts, including the 
existence of preliminary facts on which 
the further exercise of that jurisdiction 
depends and there is no appeal from 
that decision to the civil court. 


11, I am, therefore, of the opinion 
that the finding in the House Rent Con- 
trol proceeding that there was no rela- 
tionship of landlord and tenant between 
the plaintiff and defendants 1 and 2 
operated as res: judicata and the said 
finding was not available to be re- 
adjudicated in the civil court. The suit 
was, therefore, not maintainable and has 
been rightly dismissed. 


- 12, In the result, the appeal has no 
merit and is dismissed with costs. 
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-DE B. N. MISRA, J. 
l ‘Orissa Supply Agency. and others, Ap 
pellants v, „Mirza Jaliludin and others, 
. Respondents, , 

. Mise. - -Appeal No, 95 ‘of 1979, Di- 14-5- 
-1982.* : 

(A) ‘Civil P. C.: (5 of 1908), 0. 9, R: 13 
— Ex parte decree. —. Setting aside.. of 
— Petition therefore maintainable even 
- without co-defendants being .impleaded. 
AIR 1953. Hyd 191, Foi, . (Para 4) 

“(B) Civil .P. C. (5 of, 1908), ©. 9, R..13; 
Q. 17, R.: 2 — Petition for setting aside 
ex parte decree under O. 9, R. 13 — 
‘“Maintainable even im respect. of final 
decree passed ex parte under O., 17, R. 2 

(Para 5) 

“© Civil P., C, (5 of 1908), 0. 17, R. 2; 
©. 9, Rr. 6, 8 — Non-appearance of par- 
‘fies to the suit — Expression “or make 


such other order as it thinks einen 


‘pretation’ — Court ‘not - empowered ' 
‘dispose of suit on meérits — It can™ ha 
miss the’ suit or pass ex paite decree wn- 
der O. 9, R. 8 or 6 ‘respectively. AIR 1980- 
‘Cal 148 Not followed in view of AIR 
1970 All 257 (FB) and AIR 1977 Madh 
Pra 222 (FB). - (Para 6) 
Cases Referred -: “Cheesiee at: 
AIR 1980 Cal 148 gb H 
AIR "1977 Madh Pra . 222 “(PBS 
AIR 1972 Orissa 177: (1971) 2 Cut WR 

672 . : 
_ ATR 1972 Patna 310 | 

AIR | 190 All 257 ¢ 1969 AN LJ 329 8 


AIR. 1962 Mys 2 - 
~ ATR 1959 Cal 389 : : 63 Cal’ WN. 300 ` 
AIR 1953 Hyd 191 
. AIR 1952 Nag 177 . 
AIR 1944 Nag ‘18¥ 
R; Ch, “Mohanty, for Appellants; Ss. G 
Mohapatra - and A., K. ia for Respon- 
dent No. 1. 


- JUDGMENT :— This Speci under 
O. XLII; R.-1- (d) of Civil P. C. is di- 
‘rected against the order dated ` 24-1-1979 
made by the learned Second -Additional 
Subordinate Judge of Cuttack refusing 
to’ vacate the ex parte decree dated 


13-2-1973 made in Money Pu No, - 151. 


of ‘1971, 


-2, Orissa. Supply “Ageney~ was`a ` ` peg- 
` which 


istered partnership firm `of 
®From order of B. K. Patnaik, 2nd Addl. 


. Sub. J., Cuttack, D/- 24-1-1979. | 
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-submitted his 
20th of April, 1976, the- pleader commis- . 


Faras 


. 1975. Case is fixed to Re sae 


“ot dv tra 


partners. The money suit’ was filed- by 
Mirza Jaliludin, one of the partners, for 
a declaration that the firm stood dis- 
solved with ` effect’ from 124-1968" upon. 
plaintiffs ‘retirement and plaintiff was 


entitled to his share in the firmi with in- 


terest at six per cent per annum there- 
upon. The suit was decreed’ on contest 
on 21-6-1974, It was declared that the 
plaintiff and defendants. 2, 3 and 4 had 


-each one-fourth share in the firm and it 


had been dissolved with effect from 1-4- 
1968. when plaintiff -retired from the 
partnership firm, ` Defendants were ‘di- 
rected to render. accounts till. dissolution 
and the claim of the plaintiff was allow- 
ed to be determined by a pleader' com- 
missioner on -the basis of-examination of 
the accounts, At the instance. of the 


‘plaintiff, a pleader commissioner: was ap- 


pointed on 20th of Sept, 1974 and he 
report on 4-8-1975. On 


sioner was examined and cross-examined 


and his -report was. marked as Ext. 1, - 


The commissioner’s report was accepted 
as a part of the evidence for the final 
decree proceeding, Leave was granted to 
have two money: receipts examined by a 
handwriting expert at defendants’ cost, 
On 8-9-1976, 


proceeding suffered. several ad- 
journments at the instance: of the ‘parties 
as also on account of pre-occupation of 
the Court, On 27-1-1978, the Court made 
the following order :— : 

“Both: patties file haziras, Heard. No 
time. today being engaged-in hearing 
part-heard arguments in T; A. 40 of 


duce evidence, if. any.” 


-On that day, 'the plaintiff's” gigs: was 


present while the contesting defendants 
were not represented by advocates, The 
Court directed :— 

OS The only way open to the de- 


' fendants is to prove that payments of 


Rs. 28,646.16 as mentioned above have 
been made to the plaintiff, The defen- 
gants took several times to’ adduce the 
evidence to prove ‘the payment of Ru- 
pées 28,646.16. But till ‘now. they are sot 
able to produce any witnėss to that ef 
fect, Hence, the hearing ‘on | Cominis- 
sioner’s report stands- ‘eloséd when 
defendants. failed..‘to - addii¢e any, évi- 
dence. Therefére)’" the’ report: ‘of | 


AER. 
plaintiff’ and defendants” 2 2,- vaj and” 4 were ona 


. the handwriting expert’s- 
_ Feport was received in Court. ‘The final 
~ decree 


to ad- - 


“the 


‘the - f 
‘Pleader Cominissioner being accepted is . E 
"to be worked: ount: Hence, “thet. Piani i5, eo. 
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` fo recover Rs. 38,613:02- därom the. defen-. 
‘dants. . “Therefore, the ‘decree is, made 
final”, ; 


aseysvanossssusonsrnogteoo 


On 1433-1978. defendants applied ander 
O. IX, R. 13 of Civil P.2. for reopening 
the matter. The second defendant’s name 


was shown in the application though. he. 


was 
1978. 
made on behalf of the defendants 


‘admittedly . dead cn 9th of March, 


for 


impleading the legal representatives. --of. 


the second defendant, 3n 4-9-1978, the 
learned trial Judge maje the following 
order :— ; 

igea The ‘petition: dated 9- 5-1978 of 
the petitioners: in Misc Case. to delete 
the name of deceased petitioner No. 2 
from the category of the~ petitioner and 


to implead his legal representatives as- . 


described ‘in the schedul= of the petition 
as pro forma opposite -cartiés from 2 to 
_ 7 is put up. Perused the counter: filed by 
. the opposite party. Heard counsel from 
both the sides, At the outset the learned 
_ counsel 


substitution of petitioner No. 2 who died 
on 9-3-1978 and the present miscellane~ 
ous case. was filed on 14-3-1978, since 
the miscellaneous case was not pending 
on the date of death of petitioner No. 2. 
The learned counsel for the petitioners 


resorts to the provision of ©. 22 of the 


C. P.-C. I find.on a bare reading -of the 
Provisions of O. 22, C. P. ©. that the 
. provisions. refer to pencing suits. There- 
fore, the petitioners cennot resort to 
Q., 22, .C.-P. C. for substitution, Alterna- 


tively, the learned coursel for the peti». 


tioners urged that he may. be allowed to 
amend the miscellaneous petition. by way 
of an amendment incorporating. the facts 
given in schedule of the petition dated 


9-5-1978. In the premises, since the peti-. 


tion bears a composite sharacter of sub- 
stitution ‘and amendmend it shall not be 
-entertained for cons aeration unless 
` a regular petition for emendment is fil- 
ed if so advised -which shall be -disposed 
of on merits after nearing objection 
from the opposite. party.........” 

On : 18-9-1978, 
adding the legal .represəntatives .of the 
original defendant No. 2 as. pro .forma 
opposite parties 2 to 7. was filed. On 8-1- 
1979, . the earned. trial Judge allowed 
the application: and directed the legal 
representatives, 
to be adged ‘as. pro “forma: opposite parties, 
On: 242} 979, 
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On. 10-5-1978, an application was - 


for the opposite party Mirza ` 
Zaliludin urged that there cannot be any 


a formal _application for’ tatives of the second defendant 


of the-.defendant No. .2. 
bythe Impusmed. order,-.. 


plication under O. IX, R. 13, of the: Code 
on. the ground that it was barred - by 

ion i the 
legal representatives of the original -de- 
fendant No, 2 were added after expiry 


of the- period of* limitation, This order is > - 


assailed, 


3.' In view: ‘6f the submissions advane- 
ed during hearing of the appeal at the 
“Bar, three guestions ` arise for considera- 
‘tion : i 


(i) Whether the defendants ‘eeu rely f 
upon the provisions of O. I, R. 10, Civi 
P. C., in the facts of the case? 


(ii) Whether the application under 
O: IX, R, 13 of Civil P, C; was maintain- 
able and 


(iii) In case such an application lay, 
whether there was sufficient cause for 
vacating the.ex parte order making the . 
preliminary decree final? . 

4. The order making the paclNin ae 
decree final was made on 13-2-1978 and 
the secon]: defendant had died on 9-3- 
1978... The application under O. IX, 
Rule 13, C. P, C. was filed on 14th of 
March, 1978, but it. purported to be also- 
on behalf of the second defendant who ` 
was since dead. When this fact was. real- 
ised, ‘on 10-5-1978 prayer to delete the 
“name of the second defendant. and to 
bring’ his legal. Yepresentatives on, record 
Was made. On 4-9-1978, the learned trial 
Judge refused to delete the name of the 
second defendant and bring the legal 
representatives on record’ on the ground 
that composite prayers have been. made 
in the application, The application dated 
10th of May, 1978, made on behalf of 
the defendants actually asked for one 
relief, namely to delete the name of the 
second defendant from the category af 
pétitioners and to bring the ‘legal repre- 
sentatives of the said deleted defendant 
on record as opposite parties, The. trial 
Court went.wrong.in rejecting the ap- 
plication by saying that two prayers had. 
been made in one common -application. 
Yet, pursuant to the Court’s observation, 
an application. to add the legal represen- 
as pro 
forma opposite parties was made on 
-18-9-1978 ang that application was allow- 


. ed on 8-1-1979. The following order was 


made that day:— 


“Both parties file haziras, The amend" . 
ment -yetition:- of the dated 18-9-98 is put 
up. Perused the counter, The petitioner 
py. the amendment wants to, adil the..@.P, - 
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Nos, 2 to 7 who are the L.Rs. of deceas- 
ed petitioner No, 2. The learned counsel 
for the O.P. submits that (so far as) the 
point of limitation regarding addition of 
parties is concerned, (the same) be re- 
served for decision in the misc, case and 
amendment be allowed, Carry out the 
amendment. Add O.P. Nos, 2 to 7 in the 
cause title in the misc. petition......... ” 
Order XXII necessarily relates to pend- 
ing proceedings, Admittedly, on 9th of 
March, 1978, when the second defendant 
’ died, no proceeding was pending where 
the need-to substitute the legal represen- 
tatives would have arisen. On 14th of 
March, 1978, ie. five days after the 
death, in the application under O, IX, 
R, 13 of the Code, the second defendant’s 
name had featured. This required dele- 
tion of the name of the deceased defen- 
dant No. 2 and bringing on record all 
his legal representatives. That was ex- 
actly what was prayed for on 10-5-1978. 
The reason to reject that application as 
found in the order dated 4-9-1978 is not 
acceptable. As already pointed out, a 


single prayer was made to delete one 
of the added parties and to bring the 
legal representatives on record as pro 
forma opposite parties. Prayer for sub- 
stitution as such was not maintainable, 
but the application could be treated as 
one under O., 1, R. 10 of the Code, the 


principles of which well covered the 
situation, Sub-rule (1) provides:— 


“Where a suit has been instituted 
the name of wrong person as plaintiff or 
where it is doubtful whether it has been 

‘instituted in the name of the right plain- 
tiff, the Court may at any stage of the 
suit, if satisfied that the suit has been 
instituted through a bona fide mistake, 
and that it is necessary for the determi- 
nation of the real matter in dispute so 
to do, order any other person to be sub- 
stituted or added as plaintiff upon such 
terms as the Court thinks just.” 

The fact of death of the second defen- 
dant was overlooked and the application 
purported to be by the defendants. 
When the mistake was known, but the 
legal representatives of the second de- 
fendant were not available to join as 
petitioners, they were asked to be im- 
pleaded as opposite parties. i 

An application under O. IX, R. 13 of 
the Code was maintainable even with- 
out the co-defendants being impleaded. 
(See Sultan Husain Khan v. Satnarain 
Lal, AIR 1953 Hyd 191). That being the 
position, even with the deletion of the 
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accord (second: defendant and the legal 
representatives being absent from the 
cause title of the miscellaneous applica- 
tion, there could be no difficulty in en- 
tertaining the matter, In such a 
situation when the application under 
O. I, R. 10 of the Code had been made, 
the same should -not have been rejected. 
“It was more with a view to making the 
record complet2 than making the appli- 
cation maintainable that the move seems 
to have been taken. s 


5. Law is fairly well settled that 
O. IX, R, 13 of the Code applies to final 
decree proceedings. _ (See Dolagobinda 
Sahu v. Nityananda Sahu, (1971) 2 Cut 
WR 672: (AIR 1972 Orissa 177) and Mst. 
Nagina Devi v Brijnandan Pd. Sinha, 
(AIR 1972 Patna 310). It has been con- 
tended that the application of O. IX, 
R. 13 of the Code stood excluded in view 
of the provisiors of Order XVII, On the 
facts in.this case, R. 3.0f O. XVII had 
no application. The question for con- 


sideration is if R. 2 applied, R. 2 pro- 


vides:— 


"Where, on ny day to which the 
hearing of the suit is adjourned the 
parties or any of them fail to appear, 
the Court may proceed to dispose of the 
suit in one of the modes directed in that 
behalf by Order IX or make such other 
order as it thirks fit. 

Explanation. Where the evidence or 
a substantial portion of the evidence of 
any party has already been recorded 
and such party fails to appear on any 
day to which the hearing of the suit . is 
adjourned, the Court may, in its discre- 
tion proceed with the case. as if such 
party were present.” 

As already taken note of, on 13-2-1978, 
the plaintiff was present and neither 
the defendants nor their advocate, how- 
ever, appeared before the Court. In the 
final decree prcceeding evidence as such 
had not been taken. On an earlier occa- 
sion, the Commissioner’s report had, 
however, been accepted by overruling 
the objection and the said report was 
directed to be taken as a piece of evi- 
dence to be. considered in due course. By 
13-2-1978, the evidence or a substantial 
portion of the evidence had not already 
been recorded. At any rate, if the Com- 
missioner’s report formed evidence on the 
plaintiffs side, the default on that day 
was not on his side but was of the de- 
fendants, Therefore, the situation con- 
templated by the Explanation added to 
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the Code by amendment in 
not satisfied. k i 

Even if O. XVII, R. 2 of the Code ap- 
plied that did not exclude the applica- 
tion of O. IX, R. 13 of =he Code. Vivian 
Bose, J., as the learned Judge then was, 
pointed out in the case cf-Raghubir Pra- 
sad v. Pyarelal Amarchand Kalar, AIR 
1944 Nag 181, even to a final decree 
passed ex parte under C. XVII, R. 2 of 
the Code, the provisions of O. IX, R. 13 
of the Code were applicable.. That view 
has been approved by a Division Bench 
of the same Court in tke case of Hire- 
khan Motikhan v. Mt, Narbada Bai, AIR 
1952 Nag 177 and a decision of the My~ 
sore High Court in the case of Subbanna 
Naik Krishna Naik v. Prahlad Ramanna 
Naik, AIR 1962 Mys 21. 

6. It is pertinent at this stage to refer 
to a single Judge decision of the Calcutta 
- High Court in the case of Lalit Chandra 

Das v. Sushil Chandra Guha, AIR 1980 
Cal 148 (at p. 150), where it has been 
observed:— 

“On the 25th July, 1975, which was 
- the date fixed for hearing, on the prayer 
of the defendant-petitioner, only the 
plaintiff-opposite parties were present, 
So, the case is not cov2red by the pro- 
visions of the amended R. 3 (a) of O. 17, 
The case is covered by the provisions of 
clause (b) thereof. That clause empowers 
the Court to proceed a2cording to the 
provisions of R. 2. 


The Explanation to Rule 2 has no ap- 
plication because on the 25th July, 1975, 
the plaintiff-opposite perties were pre- 
sent, Consequently, acccrding to the pro- 
visions of Rule 2, the Court was enjoin- 
ed to dispose of the stit in one of the 
modes prescribed by O. IX of the Code 
or to “make such order as it thinks fit.” 
The effect of those words read with the 
aforesaid Bench decision of this Court 
is that if there were materials on the 
record, the Court could pass a decree, 
In fact, this was done by the learned 
Munsif because, as already pointed out, 
on the 11th Dec., 1974, three P.Ws. were 
examined, Since there were materials on 
the record, the Court rightly proceeded 
to decide it on the merits.” 

Before the learned single Judge, two 
Full Bench: decisions one of the Alla- 
habad High Court in the case of Munna 
Lal v. Jai Prakash, ATR 1970 . All 257 
(FB) and the other of -he Madhya Pra- 


-1976, was 


desh High Court in the case of Rama Rao - 


v. Shantibai, ATR 1977 Madh Pra 222 
(FB) had been cited, where the words 
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in R. 2 "or make such other order as it 
thinks fit” were'construed not to em- 
power the Court to dispose of the suit 
on the merits but only to grant a fur-, 
ther adjournment and if the Court didi 
not propose to adjourn the suit, it was; 
held that it could proceed under O. IX, 
of Civil P. C. and dismiss the suit under 
O. IX, R. 8, if the plaintiff did not ap-! 
pear and pass an ex parte decree under! 
O. IX, R. 6, if the defendant did not ap-, 
pear, The learned single Judge preferred’ | 
to follow a Bench decision of his own > 
Court in the case of Tulsi Ram v., Sita- 
ram Sri Gopal, (1959) 63 Cal WN 360: 
(AIR 1959 Cal 389), as being bound by 
it in preference to the two Full Bench 
decisions, As would appear from the Ob- 
fects and Reasons for the incorporation 
of the Explanation in R. 2 of O, XVII, 
was incorporated to 
avoid the varied interpretations by dif- 
ferent High Courts of the phrase “make 
such other order as it thinks ft”. With 
the Explanation in the statute book, it 
must follow that unless the situation 
contemplated in the Explanation was 
available, the position would be as had 
been interpreted by the two Full Bench 
decisions, O. IX, R. 13 of Civil P. C., 
therefore, would be applicable and the 
application made thereunder was, there- 
fore, maintainable. . : 

7. The only other question left for 
is whether the defendant 
had been able to establish existence of 
sufficient cause for non-appearance . on 
13-2-1978. This aspect of the case has 
received insufficient treatment in the 
Court below. The evidence adduced by 
the parties has not been discussed in the 
impugned order. The matter has not at 
all been properly considered, I am of the 
view that the matter should go back for 
a fresh decision by the trial Court. In 
case parties want further evidence to be 
laid about the existence of sufficient 
cause it should be in the discretion of. 
the trial Court to permit such evidence 
to be laid by both sides in accordance 
with law, 





8.. The net result, therefore, is that 
the Misc, Appeal is allowed and the im- 
pugned order is vacated. The matter is 
remitted to the trial Court for fresh dis- 
posal of Misc. Case No, 19 of 1978 in 
accordance with law keeping the obser- 
vations made above in view. Costs shall 
abide the event. 28th June, 1982 is fixed 
for appearance of the parties before the 
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", lower Court: for. the“ purpose: of. receiving ` 
: directions ofthat Court as‘ to - farther 
prcenne” in the misc, case, i 


Ae a A S ete _ Appeal. allowed, 
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Municip aŬ- ‘Council, J eypore 


- Das, ‘Respondent. 


Second Appeal No. 317 of- 1977, 
. 16-3- 1982, - 


Orissa Municipal Act (es of 1950), Ser- 
tion 377 (2) — Jeypore Municipal: Coun- 
` cil Octroi Bye-laws (1974), Bye-laws 22 
` and`23. (1) — Bar of suits u/s, -377 (2). —= 


` D- 


Goods brought: within limits of Munici-- 


pality re-exported within 15 days entiti- 
img party to refund of octroi duty under 
bye-laws. 22 and 23 (1) — Claim for re~ 
fund: refuted by Municipality — Suit for 
adjudication ‘of ‘claim — Is not barred by 
Ss. 377 (2): (Civil P. C. (1998, S.. 9). 


' The provisions contained in Bye-laws' 


‘22 and ‘23..(1) are. that when goods, 
brought within’ the limits of the Munici- 
pality are re-exported within 15. days, 
an application for. refund can be. made 
` to the Executive Officer. There is no pro- 


vision in the Bye-laws providing adjudi-" 
cation of -controversy. arising when. a. 
. Claim is made by. a party and refutation 
is made by the Municipality, nor is there, 
any proyision for appeal from the deci- 


sion, of the Executive. Officer: of the Mu- 
nicipal Council. The „Act, the., rules or- 
the Bye-laws. provide no machinery for. 
adjudication of the claim for --refund. 


No -special machinery for enquiring. into- 


and adjudicating upon a claim or chal- 


Tenge :havitig been ‘provided, the mer 9 
A i 


tion of, Civil Court is not ousted. 
1969 SC 78, Rel. on; AIR 1976 SC 1446, 
‘Refd.; AIR 1977 SC 955 and AIR 1979 SC 


1250, Disting.“ ‘ “(Paras 6. 9) 
Cases Referred : "Chronological - Paras | 
AIR 1976 SC 1446 -7 9 


AIR 1979 ‘sc 1250 : 1979 Tax LR 871 10 
AIR 1977 SC ‘955 10 
AIR i976 SC 1446 
AIR 1969 SC 78: 

AIR “1963 SC: 90&.. 
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‘From. decision. sa 


_°; Koraput-Jeypore; ‘Di; 27-9-1977.. 
“DZ/FZ/B616/B2/ER/RSK ee o> 











‘Jaypore’ Municipality’v,-Ghansyani Dag °` : 


“Muntet- 
‘pality, Appellant v, Ghansyain Das cog 


` consigned to. Jeypore 


-was dJeypore,- that. is. 


peal, 


: bat arc framed, by. the. Municipality * 
of Dp - Hota, ~. Disk, - P y i 


MALS 


S. Cë ‘Mohapatra ` and M. R - Wibhiänty, 


Bee: Appellant; Bs S5. N. Murty, for Rev 


spondent. 


‘JUDGMENT: The - eeu: below have: 
‘ing granted concurrently a -decree for 
Rs, 868.94, the Municipal Council, Jey- 
Pore. Municipality, the defendant, _ has 
Med this second appeal. ` 


2. The plaintiff carrying on business. 
under the name and style of “Ghansyam 
Das, _Tirthadas” filed a suit for recovery 
of. Rs. 4,496.48 from the Municipality by. 
way. of refund of octroi. paid. The. plain 
tiff urged that he was the sole distributor 
in the district of Koraput for batterias, 
torch lights, bulbs etc. manufactured by 
the Union Carbide India Gtd. under’: the: 
trade name of ‘Eveready’. . Goods’ wera 
and distribution 
to various parts 


for sale, use ‘and consumption are char« 


geable with octroi. Such ‘goods which - 2 


were later on re-exported by way of, dis». 
tribution to various | parts 
trict- of .Koraput outside Jeypore “wera - 
Not liable to octroi and octroi which was.. 
collected in’. respect of such goods - by. 
the Municipality .. at. the ~ time of 
entry inte the limits of < the. 
Municipality - . -was available to- ba: 
refunded. upon re-export. The plaintiff.. 
alleged that in 1974, .the Executive om- 


„cer refused to refund the amount, claims `: 
‘ed in suit though in the past such refund ` 


had been, allowed: 
gave ‘rise ta. the suit. f 

3 The stand of the Municipality was : 
that. it was nat liable to refund tha. 
amount as. the, destination. of the goods: 
within the limits: 
of: deféndant-Municipality. ‘A. further, 
stand was taken that the suit, was not 
maintainable having 
visions of the Act and the Bye-laws. 

4,- The courts below have granted tha 
decree for Rs, 868. 94 holding the rest . te 
have been barred... 

- 5. At- the time of hearing ef the ap- 
the :quantum was not disputed; 
The ‘only question raised -by the .defen- 
dant-appellant was that. the. suit seeking 
refund was not maintainable,. in view 
of.S. 377. of the Orissa. Municipal Act 
and. the` provisions. contained. in the 


. This. controversy’ 









6S. 34T. (2) of ihe. 


|; Aet. reads as. follows. «: : 


of the. district - used tọ. 
be made as per demand, Goods intended’. 


of the dis- -` 


regard to the pror- 
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i (9): No suit’ ‘shall ‘be. Drought, in. any 
Court to! recover any sum of. 
collected’ under the ° authority of this 
Act or to recover damages.on account 


of any: assessment or. collection ‘of: money ` 


made under the .said awhority : fees 


Provided ` that the provisions of. this’ 
and. „efect, 


Act have’ been im substance ` 
coniplied with.” 


The relevant , Brovisions 3 the Byé-laws 


ar@:— 


“99. In case goods are brought wishin 


limits and: part of the same is takeri out- 


side. the Municipality, the, owner of such- 
goods shall pay the entire ‘octroi on goods . 
within the, 
` of the- 


actually brought, and if 
period of... 15, days any portion. 
goods brought in is taken out, a refund 
will be allowed to that extent: on claim.” 


"gg" (1). 
fund of octroi paid in’ respect of articles 
or- goods: brought by him. may apply in 
Form ‘E’ to'the Executiva Officer wi-hin 
15 days of payment of octroi. The Muni- 


cipdl Council shall where it is liable to_ 
refund thé octroi paid, make the- refund 


of ' such 


within 15, ‘days from the date 3] 
at tha 


a claim, ‘failing: which -:nterest 
rate of 6% shall be payeble.” — 
The provisions contained in the 












afore- 


brought within. the limits of!'the Murici- 
pality are re-exported within 15 days, an 
refund 


sion in' the Bye-laws ‘providing `- 
eation of ‘controversy ` 
claim “is made’ by the party and: refuta- 


here any provision for appeal fromthe 
fiecision of the Executive: Officer of the 
Municipal Council’-Learréd counsel. for 
the appellant ‘Municipality, therefore, 
stands on S. 377 (2) which has been ex- 
tracted’ above. The. said ' provision ousts 
the jurisdiction. of the civil’ court in re- 
gard to suits: for recovecy.of any - sum 
collected on account of ‘any assessment 
ar collection made ‘under the authority of 


the Act: The proviso adds that such .as-. 
heen" 


sessment “or `collection must have ‘ 

made by' ‘complying witk the provisions 
af. the Act ii ‘substance and effect, 

. The’ rts’ "below Lave fourid that 
goods. wort Rs, 868:94 were re-exported 
within , ‘ib days. ‘and’ the’ dlaintiff was en- 

' titled to refund’ as per the provisions 
contained, in Bye-laws 2S ‘and 23. In my 
opinion! S.. 3777 (2) has £o “application to 






the “facts of the present -ceses Fhe- Supz'- 


Jeyzore “Municipality. v. Ghansyam. Das 


money. 


‘Any: person caiming any re- 


said Bye-laws are clear ihat- when goods 


can be made to. 


` adjudi- 
arising wher. a: 


tion is made by: the-Munticipality, nor is 


(AIR 1976 SC. 1446) followed 
decision in Burmah -Shell’s’ 


its: earlier 
case ` {AIR 


1963- SC 906) and held that-a party was. > 
- not liable to octroi in respect of goods - 
which ‘it brought into the local area and 


which were re-exported, - 

8. Regarding:the -jurisdiction of the 
civil court, the parties referred to a. good 
many decisions and I only refer to a few 


of’ them. Hidayatullah, C. J. formulated: 


sevën propositions in Dhulabhai v. Stata 
of Madhya Pradesh (AIR 1969 SC 78): 


“i. Where the statute gives a finality 
to the orders of the special tribunals the 
civil courts’ jurisdiction.must be held to 
be- excluded if there ‘is adequate remedy 
to do'what the civil court would. normal- 


- ly do in a suit..Such provision, however, 
does' not exclude those cases where the 


provisions of the particular Act have ‘not 
been “complied with. or the statutory tri- 
bunal has not acted in conformity with 
the.. fundamental principles of judicial 
procedure, 


' 2, Where- there is an express bar ‘of the’ 


Jurisdiction of the court, an examination 


of the scheme of the particular Act te` 


find the adequacy or the sufficiency of 


the remedies ‘provided may bè relevant 
but is not decisive to sustain the juris- 
diction of the civil ‘court, Where © there 


is no ‘express exclusion the’ examination 
of the remédies and the’ schéme of: the 
particular Act to find out’ the’ intend- 
ment ‘becomes necessary and the result 
of ‘the inquiry may be decisive. In- the 
lattér case it is ‘necessary to see if the 
statute “créates a special right or a liabi- 


lity and ‘provides for the determination 
of the right or liability’ and further lays 


down that “all questions about: the said 


right and liability shall be determined by - 


the tribunals so constituted ‘and whether 
remedies normally associated with’: ac- 
tions in civil - courts are 
the said statute or not, 


3. Challenge to the provisions ‘of the 


particular. Act as ultra vires. cannot, be 
brought before Tribunals constituted 
under ‘that. Act, Even the’ High , Court 


cannot go into that question on a revi- 
sion or reference from the ` decision óf 
the Tribunals. 

4, When a provision is already. ‘declare 
ed unconstitutional or the  constitution- 
ality of | any „provision is to be challeng- 


ed,- a suit is open. “A writ of - certiorari - 
‘may: include a:direction for.. 
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~ reme Court’ in, the case, of.: M/s. Hiralal . 
Thakorlal Dalal v. Broach ` ‘Municipality . 


prescribed by . 


refund "if 
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the claim is clearly within the time pre- 

. scribed by the Limitation Act but it is 
not a compulsory remedy to replace a 
suit, 

5. Where the particular Act contains no 

` machinery for refund of ‘ax collected in 
excess of corstitutional limits or illegal- 
ly collected, a suit lies. 

6. Questions of the correctness of the 
assessment apart from its constitutiona- 
lity are for the decision of the authori- 
ties and a civil suit does not lie if the 
orders of the authorities are declared to 
be final or there is an express prohibi- 
tion in the particular Act. In either case, 
the scheme of the particular Act must 
be examined because it is a relevant 

‘ enquiry. . ; 

7, An exclusion of jurisdiction of the 
Civil Court is not readily to be inferred 
unless the conditions above set down 
apply.” 

9. On the finding that the party was 
mot liable to pay octroi when the. goods 
which were re-exported, retention of the 
money by the Municipality amounts to 
collection in excess of constitutional 
limits or an illegal collection, the founda- 
tion justifying collection having been 
knocked off. The Act, the rules or the 
Bye-laws provide no machinery for ad- 
judication of the claim for refund. So, 
the case comes within the fifth proposi- 
tion formulated in Dhulabhai’s case 
(AIR 1969 SC 78). No special machinery 
for enquiring into an adjudicating upon 

--1a claim or challenge having been provid- 
ed, the jurisdiction of civil court is not 
ousted, In this connection reference may 
be made to M/s. Hiralal Thakorlal’s case 
(AIR 1976 SC 1446). ` 

10. Mr, Mohapatra for the Municipa- 
lity referred to Bata Shoe Co. Ltd. v. 
Jabalpur Corporation (AIR 1977 SC 
.955). In that case, the Act and the - rules 
contained previsions. enabling the ag- 
. grieved party effectively to challenge 
an illegal assessment or levy, It was held 
that S. 84 (3) of the C. P. & Berar Muni- 
cipalities Act excluded the ordinary re» 
medy by way of a suit. 

In Munshi Ram v. Municipal Commit- 
tee (AIR 1979 SC 1250), S. 84 provided 
the remedy by way of an appeal, to a 
party aggrieved by an assessment or 
levy. In that context it was held that the 
remedy must be sought in the specified 
forum, in the specified way and all other 
forums and modes were excluded, 

11. There being no provision for ad= 
fudication or remedy by way of an ap~ 


Prasanna Mali v. Raghumani Misra 


A.I. R. 


peal, the rule~laid down in ‘those ‘cases 
has no application. The bar ceages_ to 
apply once the foundation is knocked off 
and collection ceases to be one under the 
authority of ‘the Act. 

12, The courts below have rightly 
held that the suit was maintainable. I 
fee no merit in the second, appeal which 
is accordingly dismissed. No costs. 

Appeal dismissed, 
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Prasanna Mali and others, 
lants v. Raghumani Misra, 

Second: Appeal No. 189 of 
5-4-1982.* 

Orissa Consolidation of Holdings and 
Prevention of Fragmentation of Land 
Act (21 of 1972), S. 4 (4) — A claiming 
suit transaction to be usufructuary mort- 
gage — ‘B’ denying such assertion and 
claiming that transaction was 
right sale — Rival claims involving 
rights and interest in suit land — Such 
claims should be put forward before 
Consolidation Authorities -for proper de- 
termination — Held, suit and appeal aris- 
ing therefrom must be held to have 
abated in view of provisions contained 
in S. 4 (4). (19807 49 Cut LT 297, Disting. 

(Para 6) 
Cases Referred: Chronological Paras 
(1980) 49 Cut LT 297: ILR (1980) 1 Cut 


Appel- 
Respondent. 
1977, D/- 


79 6 
AIR 1973 SC 2451: 1975 AN LJ 175 6 
AIR 1968 SC-714: 1968 All LJ 46 6 

P. K. Misra, for Appellants; S. C, 


Mohapatra, for Respondent, 


JUDGMENT:— The defendants have 


` filed. this appeal against the affirming de- 


cision of the learned Subordinate Judge, 
Sonepur. Plaintiffs case is that the suif 
lands were recorded in his name and in 
the names of his brothers in the Fourth 
Settlement of village Arigaon in Sone- 
pur. In the partition between the plain- 
tiff and his brothers the suit lands had 
fallen to the share of the plaintiff, In the 
year 1943, the plaintiffs father took a 
loan of Rs. 30 from the original defen~ 
dant, the late Baikuntha alias Beda Mali 
(the present defendants are the legal 
representatives of the late Baikuntha), 
and executed a deed of mortgage in res« 
pect of the suit lands. The father of the 


*From order of B. N. Goud, Sub-J., So- 
nepur, Dj- 9-2-1977. 
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plaintiff and the late Baikuntha had 
agreed that the mortgage debt would be 
repaid out of the usufrict of the suit 
lands. The late Baikuntha had beer in 
possession of the suit lends since 1943 
and though the entire mortgage debt had 
been paid off several y2ars ago, he was 
not vacating possession of the suit lands 
in spite of demands by the plaintiff. The 
mortgage stands discharged after expira- 
tion of fifteen years from the date oZ the 
mortgage, yet the late Baikuntha was 
not giving up possession, The plaintiff 
was therefore compellec to file the pre- 
sent suit for redemption and returr of 
the mortgage bond, for a declaration 
that the suit Iands wers released from 
the mortgage debt and for recovery of 
Possession through Court. 


2. The written statement filed by the 
late Baikuntha has beem adopted by the 
present defendants. According to the 
written statement, the father of the 
plaintiff had not executed a mortgage 
bond for Rs. 30 in respact of the suit 
lands, but he had executed a deed of 
sale on 12-1-1943 in respect of the suit 
lands in favour -of the late Baiktntha 
for a consideration of Fs, 30. The father 
of the plaintiff had pu: the late Bai- 
kuntha in possession of the suit lancs on 
the strength of the deed of sale and 
since then the latter went into  pcsses- 
sion of the suit lands on his own right, 
title and interest. In the Bhogra Con- 
version proceeding of village Arigaon 
occupancy rights were conferred or the 
late Baikuntha by the Collector after 
due enquiry. The -defer-dants have deni« 
ed that the relationship betweer. the 
father of the plaintiff end the late Bai- 
kuntha was that of mortgagor and mort- 
gagee, It is also denied that there was 
any agreement between the  plairtiff’s 
father and the late Baikuntha that the 

- mortgage debt was to be repaid out of 
the usufruct of the suit lands. The other 
allegations contained in the plaint have 
also been’ denied and the defendants 
have prayed for dismissal of the suit. 

3. The learned Munsif who tried the 


suit found that the _ plairtiff’s 
father had not = scld the suit 
lands to the late Beikuntha, that the 


latter was in possession of the suit land 
‘as a usufructuary mortgagee even after 
the statutory discharge of the mortgage, 
that occupancy rights ir respect of the 
suit lands had not been conferred on the 
late Baikuntha by the. Collector and that 
the defendants have not acquired title 
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‘Court. The appeal filed by the 
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over the suit lands by adverse posses- 
sion, The plaintiffs suit was accordingly 
decreed for redemption and the defen- 
dants were directed to deliver possession 
of the suit lands to the plaintiff and to 
return the mortgage deed within. three 
months and in case of default, the plain~ 
tiff was to recover possession: through 
defen~ 
dants having been dismissed, they - have 
filed the present second appeal. 


4. On the basis of submission made 
by the learned counsel for | appellants, 
the substantial question of law which 
was formulated by this Court on 16-11- 
1977 is whether the plaintiff whose claim 
is based on statutory discharge of the 
usufructuary mortgage could have filed 
a suit for redemption instead of filing a 
suit for recovery of possession, This 
question does not arise as on going 
through the plaint I find that in addition 


to redemption the plaintiff has prayed 
for recovery of possession through 
Court. 


5. The main question for considera- 
tion is whether the suit and the appeals 
arising out of the suit have abated in 
view of the provisions contained in Sec- - 
tion 4 (4) of the Orissa Consolidation of 
Holdings and Prevention of Fragmenta~ 
tion of Land Act, 1972 (hereinafter re- 
ferred to as the Act). I find from the 
records that while this appeal was pend- 
ing in this Court, on 18-6-1979 the plain- 
tiff-respondent filed a petition’ praying 
for a declaration that this appeal has . 
abated. In the petition it is.stated that 
the present suit filed by the plaintiff 
fs for declaration of his full right and 
interest over plot No, 683 of village Ari- 
gaon and that by Notification No. 69036-R 
dated 21-10-1978 under S. 3 of the Act 
village Arigaon has come under consoli- 
dation operation. However, at the hear- 
ing of this appeal learned counsel for 
the plaintiff-respondent did not press 
this petition, In any event since it is ad~ 
mitted on both sides that village Arigaon 
where the suit lands -vare situated has 
been brought under consolidation opera- 
tions by virtue of the aforesaid notifica- 
tion of the State Government, a decision 
is necessary on the question as to whe- 
ther the present suit and the appeals 
have abated by virtue of the provisions ~ 
contained in S. 4 (4) of the Act. 

6. Learned counsel for the appellants 
relies upon AIR 1968 SC 714 ( Ram 
Adhar Singh v. Ramroop Singh) and AIR 
1973 SC 2451 (Gorakh Nath Dube v. Hari 
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Narain: Singh): in supper of his ; conten- 
ton. that ‘the -present suit, must . abate 
after the Government . Notification un- 
der. S. 3 (1) of. the Act, In the former 
ease the question which arose for consi- 


: deration: was whether a suit for posses- , 


sion of agricultural land under S. 209 


of the U.. P. Zamindari Abolition and.. 
Land Reforms. Act, 19590. filed by the. 


plaintiff who claimed to, be a bhumidar 


. would abate under S, 5 of the U.P. Con- > 
when 


: solidation of. Holdings Act, 1953, 
S the aforesaid S. 5 after „amendment -did 
` not, directly refer to “suits for Posses- 
sion of land”, The Supreme Court held 
fat, P.. 716); — ` 
ʻe... Suits for possession’, as 
has not been expressly referred to, in 
the new S. 5, but, in our opinion, the 
expression ‘every suit and proceeding in 
: Respect ‘of declaration of rights or in- 
terest in. any land...... .are comprehen- 
sive: enough to take in suits for posses- 
sion of land, because, -before’ a claim. for 
possession is accepted, the Court will 
have necessarily to adjudicate upon ‘the 
_ Fight or interest of.the plaintiff, in res- 


pect of the disputed property, taking . in- 


., t account. the claim of the opposite 


such, 


party. Therefore, in cur opinion, i 
- suit, instituted “by the respondent; 


covered by the amended S, 5 of ar Act. s 


` (Emphasis, added).” 
In the- latter case the Supreme’ 
held (at p. 2453):— 


“Ha We think that a distiriction can 


be made between cases where’ a docu- 
ment, is wholly or partidlly 
that it can_be disregarded by any court 
or authority. and one where it’ has to be 
actually set aside before it can’ cease to 
have legal effect. An alienation made. in 
excess of power to transfer would he, to 
the extent of the excess of power, im- 
valid. An adjudication on the effect of 
` such a purported alienation would be 
necessarily implied in the decision of a 
dispute involving conflicting claims’ to 
rights or interests in land’ which’ aré: the 
` subject matter of consolidation proceéd- 
Ings. The’ existence and quantum of 
rights claimed or denied will have to be 
` declared by the consolidation authorities. 
which would be deemed to he invested 
with jurisdiction, by the necessary im- 


plication of their statutory powers to ad-: 
interests. © 
m land, ..to- declare “such documents- effec- 


judicate: upon: such rights - and ` 


“tive: ‘ot “ineffective; But; where there isa: 
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_ the consolidation ` 


Court -£ 


invalid so` 


AEE, 


document the legal effect of. t which can i 


only be taken away ` by setting. it aside 
_ or its cancellation, it could be urged that 
authorities ` 
power to cancel the deed, and, therefore, 
it must be held to be binding on them so 
long as it is not. cancelled - by ` a’ ‘court 
having the power to cancel ‘it. In the 
case before us, the plaintifi’s 
that the sale of his half share by his 
uncle was invalid, inoperative, and void. 
such a claim could be adjudicated upon 
by ‘consolidation courts......... 


In the present suit the plaintiff's | case 


. is that the deed in question was a deed 


of usufructuary mortgage and that it 
has been statutorily discharged by vir- 
tue of the provisions contained in S. 17 
of the Orissa Money-Lenders’ Act. On 
the other hand, according. tothe defen- 
dants, that deed was not a deed of mort~ 
gage. but a deed of sale executed by the 


father of the plaintiff in favour of the: 


late Baikuntha, It is submitted by learn- 
ed counsel for the appellants that in 
these circumstances intervention of the 
Civil Court is not necessary and that the 
consolidation authorities 
to adjudicate upon the rival 
the parties, Learned counsel for the re- 
spondént has urged that the 
claim for recovery of ‘possession is based 
upon statutory discharge of the mort- 
gage'and once it is held that there. has 


.been a statutory discharge of the mort~ : 
gage, there is no further question of des 
` claration of any right or interest in the 


suit lands and as such the bar of S, 4 (4) 


` of the Act should not apply to the pre- 


sent case. In support of this contention 
reliance is placed on a decision of this 
Court.. reported in (1990) . 49 Cut LT 297 
(Abas Ali Khan v. Sahabuddin Khan). 
On going through the decision T find that 
-the facts of that case are clearly’ distin~ 
guishable’ from the facts of this case. In 
that case there was no dispute that the 
main transaction between the parties 
was a mortgage and it was held that the 
-mortgage ‘having ` been -discharged on 
payment or offer of payment ne ques- 
tion of declaration of ‘any right or in- 
terest in land was involvéd- in: the suit 
and therefore S. 4 (4) of the Act was not 
‘applicable. In the present: case, ...as al- 
ready noted, while the. plaintiff _.. claims 
the’ suit-transaction to bea ee, 
mortgage: the defendants deny, this. . 

sertion’ and claim - that- the transaction. 


an outright sale. Therefore the ‘aforesaid f . 
‘decision .cannot..bave,.any application to} ~ 


have ‘no ` 


claim is. 


are competent- 
-elaims — of - 


plaintiff's : 


p : 


ji. 
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and the defendants. adversely : claim title 
to the suit’ lands, the rival, claims involv- 
ing rights and interest in ‘the ‘suit lands 
should be put. forward. kefore the con- 
‘solidation authorities for a proper deter- 
mination of the same, The suit is ‘clearly 
covered by the provisions of S. 4 (4)° of 


the Act, The suit and the appeals aris- 
ing therefrom must therefore be held to E 
- Gate on ground that he was, léss than 25 years 


have abated. 
7. This appeal is accordingly allowed. 
The judgments and decre2s. of both the 


Courts below are hereby set aside. In the - 


ciy¢unistances of this case,- parties will 
bear their own costs throughout, 
i Appeal allowed, 
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Mayadhar Nayak, Petitiorer v. Sub-Divi- ' 


sional Officer, Jajpur and others, Respon- 
dents. 


Election Petn. No, 2 of 1930, D}- 13-1- 1982. ` 
(A) Representation ‘of the People Act (43 of © 
1951), Ss. 32, 36 (2) and 103 — Constitution ` 
of. India, Art. 173 (bh) — Election petition 


challenging: election. on ground .that returned 
candidate was below 25 years and thus dis- 
qualified — Burden of proving that respone 
dent .was below age is on petitioner — Jt is 
only after prima facie eviderce is led by peti- 


tiorier that burden shifts on the shoulder cf. 
(Evidence | 


respondent. . Case law disc.ssed. 
Act (1872), Ss.: 101-104). (Para. 4) 

(B) Representation of the People. Act (43 of 
1951), Ss. 32, 36, (2) and 10€ — Election, peti- 


tion — Disqualification of returned candidate’ 
on ground that. he was less than 25 “years 


alleged — Freof of Age — College Register 
— . Admissibility. 


‘The Board of Secondary Education, pee 


is. a, statutory body and it conducts the 


H. S. C. Examinations of he students and 


regularly maintains the detcils of the candi- 
dates and marks obtained by them. 
tions under the Board of $ Secondary _ Educa- 
tion Act and the. Regulations made there- 
under. . Therefore, the registers maintained 
by the statutory Bonta are admissible in evi- 
dence, - 


©) ecient: of the People Act (43 of 


1951); Ss. 32; 36-and- 100 — Constitution of. 
bidia, Art: 173 (b)-—-Nomiuation paper for- 


‘election — Objection: as.:to:age-by other can- 


didates’ — Decimos of anne Officer fs 


mot fiak. 


; Mayädbar Nayak v: ‘Sib: Divisional ‘Officer, Jajoi 
‘the. facts ‘of. ‘nis ‘case, Sitte the . plaintiff 


It func-. 


(Para 8) f 


SAIR: 1971 Punj & Hai: 65 


rs 22 © 


. The position of:law is well-settled that even - - 
‘if a decision is ‘rendered’ on a ‘matter’ by. the 
~Returning Officer, that decision is~ not final 
‘and it ig open to examination by. the Elec- 


tion Tribunal when an Election Petition is 
filed. : - (Para -8-A) 

(D) Representation of the People ' Act 
(43 of 1951), Ss. 32, 36.(2) and 100 — Con- 
stitution of India, Art. 173 Œ} — Election 
petition — Disqualification ‘of returned candi- 


alleged — Proof of age`— Entries in School 

admission registers — Admissibility: ` 
Much reliance cannot be placed on entries 

in the school admission registers which are 


‘not proved to have been made on the basis. 


of the statement made by a person, i.e. the 
father of the boy, who knew the trne date 
of his birth. It is well setiled that it would 
depend entirely on the totality of evidence 
offered by the rival parties as to what value 
can be properly attached to them and no, hard 
and fast rule can be laid down as to whe- 
ther the one kind of evidence. should prevail 
or the other. This must depend on the facts 
and circumstances of each case. Each case 
must depend upon its own facis and circum- 
stances and must: be decided on the net 


balance of the ‘various counts of proof offer- . . 


ed therein. (1958) 14 Ele LR 386 (Bom), Rel 
on, . (Para 13) 

In the” instant, case the election petition 
depended solely on the. entries in the school 
and college records to prove the date of 
birth of respondent to be 25-4-1957, . How- 
ever, there is no oral evidence to support his 
case. On the other hand there is over- 


. Whelming evidence — both oral and docu- 


mentary — on behalf of respondent to prove 
his date of birth to be 30-1-1951. ` In view 
of the overwhelming evidence — both oral 


.: and documentary — adduced’ on behalf of > 


respondent it can be held that it has ‘been 
clearly established that the date of birth of 
respondent is 30-1-1951 and the claim of the 
petitioner that the date of birth of’ respon- 
dent is 25-4-1957 cannot be accepted. As such 
respondent was. more than twenty-five years 
of age at the time of filing the nomination. 


Consequently the respondents election -is- 
valid. l (Para 15) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2566 : 1976 Cri LJ 1987 8 
AIR 1975 Punj & Har 198 >- . 8 
AIR 1973. Gauh. 90. - 490 
AIR 1973 Mad 421 - -40 
AIR 1972 Punj & Har 1995 - > EA 
AIR 1971 SC 1348 - . 10 . 
AIR 1971 3 & K 62 - iy ae “a ea 
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AIR 1970 SC 326 : 1970 Cri LJ 496 8-A 
AIR 1970 Mys 305 : 1970 Cri LJ 1584 
i 8-A 
AIR 1968 Pat 481 8-A 
(1967) 31 Ele LR 401 (Mad) 6, 8-A, 
9, 11, 14 
AIR 1966 SC 1931 8 
AIR 1965 SC 282 6, 9, 11, 14 
AIR 1964 Punj 231 9 
AIR 1964 Raj 126 10 
. AIR 1963 SC 1088 : 1963 (2) Cri LJ 173 8 
AIR 1960 SC 1049 9 
(1958) 14 Ele LR 386 (Bom) 6,9, 11, 13, 14 
AIR 1954 SC 520 9 
AIR 1927 Oudh 310 8-A 
AIR 1927 Pat 271 9 


Dr. S. C. Dash, S. K. Achary and B. K. 
Patnaik, for Petitioner; Standing Counsel, 
(Mr. I. Ray), B. Misra, R. Mohanty, K. Pat- 
naik and Bidyadhar Mishra, for Respondents. 


ORDER :— This petition has been filed by 
Shri Mayadhar Nayak, the unsuccessful 
candidate who contested the election to the 
Orissa Legislative Assembly from 23-Sukinda 
Assembly constituency in Cuttack District. 
The election was held on 31-5-1980. The 
petitioner stood as a candidate of S. U.C. I. 
party and secured 15,718 votes while the 
third respondent Sarat Rout, who stood on 
Congress (I) ticket, was declared elected 
securing 22,640 votes. The other candidates, 
namely, Prafulla Chandra Gharei (respondent 
No. 2), Sarat Chandra Patra (respondent 
.. No. 4), Sarangdhar Muduli (respondent 
No. 5), Haladhar Dhir (respondent No. 6) 
and Hrushikesh Rout (respondent No. 7) se- 
cured 8385, 3603, 630, 434 and 1957 votes 
respectively. The total number of valid votes 
polled was 53,367. 

2. According to the petitioner, the norhi- 
mations to fill up the seat from 23-Sukinda 
Assembly constituency were invited by the 
Returning Officer, Jajpur, on the basis of 
notification (Ext. 4) issued by the Govern- 
ment of Orissa calling upon the electors to 
elect a member. The nomination papers 
were to be filed between 25-4-1980 and’ 2-5- 
1980 and the date for scrutiny by the Re- 
turning Officer was on 3-5-1980. The last 
date for withdrawal of nomination papers 
was 5-5-1980. Eight candidates ,i.e., the 
petitioner and respondents Nos. 2 to 8, filed 
nomination papers. On the date of scrutiny, 
i.e., 3-5-1980, respondent No. 8 Sanatan Deo 
(who died during the pendency of this elec- 
tion petition) filed objection before the Re- 
turning Officer against the candidature of 
Sarat Rout (respondent No. 3) on the ground 
that he did not satisfy the constitutional re- 
quirements of Art. 173 (b) of the Constitu- 
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tion as he was less than twenty-five years of 
age and the Returning Officer was under 
obligation under S. 36 (2) of the Representa- 
tion of the People Act, 1951 (hereinafter’ re- 
fered to as the ‘Act’) to reject his nomina- ” 
tion. This was because, as is evident from 
the particulars of Matriculates provided by 
the Board of Secondary Education, Orissa, 
Sarat Kumar Rout son of Purna Chandra 
Rout was born on 25-4-1957 and on the date 
of scrutiny he was less than twenty-five years 
of age. Sarat Kumar Rout passed the Annual 
H. S. C. Examination in 1971 and he had 
filled up the form for appearing in the said 
examination in his own hand. He had the 
H. S. C. Examination certificate in his posses- 
sion and with the full knowledge of his date 
of birth, misled the Returning Officer by 
offering his candidature and giving a false 
information. He has also appeared at Inter- 
mediate and Degree Examinations of Utkal 
University as a student of Angul College and 
must have filled up his date of birth in those. 
forms. He has even got a wrong age record- > 
ed in the electoral roll. According to the 
petitioner, Sanatan Deo was called upon by 
the Returning Officer by his letter No. 457 
dated 3-5-1980 to adduce evidence on 5-5-1980 
at 11.00 a. m. in support of his conten- 
tion that Sarat Kumar Rout was below 
twenty-five years of age. He did not call 
upon respondent No. 3 to adduce evidence 
in his support. Sri Deo’s contention was, 
however, rejected by the Returning Officey 
and the nomination of Sarat Rout, whose 
name as per documents is Sarat Kumar Rout, 
was accepted as valid. Sanatan Deo with- 
drew his nomination on 5-5-1980 and did not. 
contest the election. According to the peti- ` 
tioner Sarat Rout was not a valid candidate 
in the eyes of law and the Constitution and 
the votes polled in his favour should be pre- 
sumed to'be those cast in favour of a non- 
existent candidate, Hence those votes should 
be treated as not polled at all. The petitioner 
received the highest number of votes fronr 
among the valid candidates; but for the votes 
obtained by the returned candidate by corrupt 
practices by way of misrepresentation of his. 
age in the nomination, he would have been 
declared elected to represent the constituency. 
The election has been materially affected by 
the candidature of Sarat Rout (respondent 
No. 3), who in the eyes of law and the Con- 
stitution is not a candidate. With these aver- 
ments it has been prayed that the candidature 
and subsequent election of Sarat Rout as, 
M. L. A. from 23-Sukinda Assembly con- 
stituency be set aside and the petitioner be 
declared as the validly elected candidate from 
the said constituency. 
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3. In this case only Sarat Rout (respcu- 
dent No. 3) filed written statement. The Fe- 
turning Officer (respondent No. 1), thouzh 
did not file any written statement, appeared 
“through his lawyer. ‘The other respondents, 
namely, respondents Nos. 2, 4, 5, 6 and 7 
were set ex parte. Sanatan Deo (respondent 
No. 8) died during , the pendency `of this 
Election Petition and his name has been 
deleted. 


In his written statement respondent No. 3 
has stated that the election petition is rot 
maintainable due to non-compliance of Szc- 
tions 81, 82 and 117 of the Act and is aso 
liable to be dismissed under Section 86 (1) of 
the Act. Also Rule 4 (iit of the Rules 
framed by this Court under the Act has not 
been complied with and as such the petition 
fs not maintainable. The =2lection petition 
has not been properly presented and the cost 
has not been deposited in accordance with 
the rules of this Court. According to respon- 

; dent No, 3 it is not true to say that he did 
not satisfy the constitutional requirement of 
Art. 173 (b) and it is false tc say that he was 
less than. twenty-five years of age on the date 
of filing the nomination papers. It is equelly 
false to say that on the date of scrutiny he 
was in possession of the H. S. C. Examina- 
tion certificate and with the full knowledge 
of his date of birth, mislei the Return-ng 
Officer by offering his candidature. It is 
nothing but white lie to say hat he has got a 
wrong age recorded in the eectoral roll. On 
the date of scrutiny, i.e., 3-5-1980, late Saa- 
tan Deo filed an applicatior before the Re- 
turning Officer alleging inter alia that he was 

- the only official party nominee of the Con- 
gress (I) party and as this respondent was 
under age, his official symbol had to be as- 
signed to him (Sanatan Deo'. Mr. Deo was 
called upon to substantiate kis claim on £-5- 
1980. Tt is stated that conceding for the sake 
of argument and admitting that in the H.S C. 
Examination certificate of r2spondent No. 3 
and in some other documents his date of 
birth has been recorded as 25-4-1957, the 
same is wholly erroneous snd incorrect as 
the correct date of birth of this respondent 
fs 30-1-1951. (It may be mentioned here that 
this sentence was added by way of amend- 
mient which was ‘allowed by Order No. 35 
dated 2-11-1981). This respondent filed his 
reply challenging the petitior of Sanatan Deo 
and successfully established his case that he 
was above twenty-five years of age on the 

date of filing his nomination’ and as sich 
the requirement of Art. 173 (b) of the Con- 
stitution was fulfilled. According io this 
respondent his candidature was valid and was 
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in no way hit by any provisions of law and, 
he having been successfully won the election 
is the genuine candidate to represent ‘and has 
been rightly declared to be. elected as a valid 
candidate securing the largest number of valid 
votes. He submitted that the election peti- 
tion is devoid of any merit and as such is 
liable to be dismissed with costs. 

4. On the pleadings of the parties the 
following issues were framed. ; 

_ ISSUES. 

1. Is the petition maintainable as Taid? 

2. Is the petition barred by limitation ? 

3. Does the application comply with the 
provisions of Ss. 81, 82, 100 and 117 of the 
Act and Rule 4 (iii) of Chapter VIII of the 
Rules framed by the Hon’ble High Court? 

4. Did respondent No. 3 satisfy the re- 
quirements as laid down under Art. 173 (b) 
of the Constitution at the time of filing nomi- 
nation to contest from 23-Sukinda Assembly 
Constituency ? : 


5. Did respondent No. 3 complete twenty- 
five years of age at the time of filing nomina- 
tion as required under the Act and Rules? 

6. To what relief, if any, the petitioner is 
entitled ? 

Issue Nos. 1, 2 and 3 (regarding the main- 
tainability of the election petition) were taken 
up first and were heard on 31-3-1981. Orders 
were delivered on 17-4-1981. The issues were 
answered against respondent No. 3 and the 
election petition was held to be maintain- 
able. The other issues are to be decided in 


‘this judgment, 


§. Issues Nos. 4 and 5:— The question 
that arises for consideration is whether res- 
pondent No, 3 had completed twenty-five 
years of age on the relevant date, i.e, on 
the date of filing the nomination papers. 
Article 173 of the Constitution provides that 
a person shall not be qualified to be chosen 
to fill the seat in the Legislature of a State 
unless he is, in the case of a seat in the 
Legislative Assembly, not less than twenty- 
five years of age. Section 32 of the Re- 
presentation of the People Act, 1951 -provides 
that any person may be nominated as a 
candidate for election to fill a seat if he is 
qualified to be chosen to fill that seat under 
the provisions of the Constitution and this 
Act. Section 36 (2) of the Act empowers the 
Returning Officer to reject any nomination 
on the ground that on the date fixed for the 
scrutiny of the nominations, the candidate is 
not qualified to fill the seat under Art. 173 
of the Constitution. So, from the provisions 
of Art. 173 of the Constitution and Ss. 32 
and 36 (2) of the Act, it is clear that a nomi- 


| 924. Ont. 


DL aon of a candidate -is liable to be.rejected, ‘ 
"dE on -the dite of noinination he had not com- 


pleted the age of twenty-five years. Sec- 


tion 100 (1) of the Act. provides that when - 


the High. Court is of the opinion that on the 
- dailę of his election a réturned candidate was 


z far as it concerns a returned candidate .- has: 


been. materially affected by- the improper ac- 


i ceptance- of a nomination, the Court shall 
declare the ‘election of the returned” candidat 
_ to be’ void. 


6.. Fhe nomination filed es respondent . 


No. 3 was objected to by late Sanatan Deo, 
but the objection was overruled and the: Re: 
- turning Officer held that respondent No. 3 
. . Was not below twenty-five years of age on 
. the relevant date and accepted thè, nomina- 


:. ‘tion. papers. filed .by respondent No. 3. This 


would be evident from’ the nomination 
„papers (Œxts. G, G/1,. G/2 and G/3} and the 


orders. passed . thereon (Exts. G/4, G/5, Gj6 , 


and: G/?). As has been held by the Supreme 
Court in the case of Brij Mohan Singh v. 
Priya Brat Narain Sinha, (AIR 1965 SC. 282), 
by the Madras High Court in the case of K. 
` Paramalai v. (1) L M. Alangaram, (2) R. 
Krishnamurth, (1967-31 Ble LR 401) and by 
the Bombay High Court in the case of -Kri- 
-shna Rao Mahartn Patil v. Onkar Narayan 
Wagh, (1958-14 Ele LR 386) the burden of 
proving that the age of respondent No: 3 was 
-|below twenty-five years on the date of filing: 
the nomination is on the petitioner. It” is: 


only: after prima facie evidence is led by the. 
- {petitioner that the burden shifts-on-to the” 
‘It is, there- : 


shoulder of respondent No. 3. 
fore, to be considered whether the petitioner 
. {lias discharged his burden and has established 


that: the. age of respondent No. 3 was below : 


twenty-five years on the relevant date. 


ig 7. Acéofding to the petitioner, respondent. 
No. 3 was born on 25-4-1957. This the peti- 


tioner seeks to establish on the basis of ‘the ` 
Tabulation Register (Ext. 8) of the H. S. C.. 


Examination of the year. 1971. and the entey. 
(Ext. 8/1) made therein with respect to one 
Sarat Kumar Rout, the entry- in the admis- 
sion register of Revenshaw Collegiate School, 
. the application form submitted for -admission - 


-into the 2nd Year Degree Class. of Angul - 
College, ‘the application form for. appearing - 


in ‘the Final B. A. Examination of: 1975, the 
: entry . in the ddmission register. :of Ast -Year 


. Dégree Course of the year 1972-73 of Reven- ` 


. shaw Evening College and. the extract (Ext: .2) 
of the general register of cases, cognizable -by. 


+ the- poles wherein. reapondeat: -hàs beon. shown: - 
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- Probation of Offenders . Act,. 
_ has--examined. himself as P. W. 1 and:.has E 
also: examined seven other. witneses, who- are 


- years. of. age.. 


to have been released under. Section 3. 
- The petitioner 


official witheses; in order.to prove the gogi 


- - ments ‘produced on his behalf. 
" hot qualified or was disqualified to.be chosen `: 
to: fill the’seat under the Constitution or the 
Act, or: when the result of the election in so- 


On the. other hand; respondent No. 3 has 


asserted that the was above twenty-five ` years . , 


CALR- 


32:0£ ‘the ~. 


of : age on the date of: filing nomination, his ` 


daie of: birth ‘being 30-1-1951. -On the side 


-of respondent No. 3 the documents on which 
_feliance has been placed for proving the age 
are the electoral roll (Ext. A) published in 


1975 and the. entry (Ext. Afi) therein with 
respect to. respondent No. 3. where his : age 
has been mentioned as twenty-three years, 
the electoral roll (Ext. B) published in 1980 


and the entry (Ext. B/1) therein’ where his 
_ age has been mentioned as twenty-eight yéars, 
the horoscope (Ext, C), copy of. the birth 
‘certificate (Ext. 


D), prescriptions’: ‘(Exts. E 
and E/1) -dated. 10-10-1965: and ` 15-5- {1965 


„granted by the. Doctor (R.-W..5), the. affidavit _ 
Ext, L/2) filed by his mother before the Re- 
turning Officer and his own affidavit (Ext. L) 


filed before. the Returning Officer. Respon- 
dent No. 3 examined nine witnesses including. 
his father (R, W. 7), maternal uncle (R. W. 6), 


7 the priest (R. W.-2) who ` performed his 
Bkoisia Puja- (twenty-first day ceremony),. the 


son of the horoscope maker (R: W., 3) and’ 


the Doctor (R. W. 5) who granted the- pre- - 


scriptions (Exts. E and E/1) to prove his. age. 
He himself could not be examinéd as he. was 
ill. 


ww 


-It may: be mentioned here that respon- ` 


dent Nö: 3 had filed the attested copy of biith. - 


certificate, extract of “the „electoral rolls `of 
1975 ‘and 1980, the affidavit of his mother and 
his own ‘affidavit. before the Returning, Officer. 


8. “Now from the evidence on- record it is- 
to be ‘considered’ how far. the petitioner „has“ 


been ‘able to, prove his case. P. W, 1 is the 
petitioner himself. He has narrated as_ to 


how - objections, were raised by late Sanatan .. 
Deo regarding the age of respondent No. 3.. 
and how ultimately the ‘Returning Officer ac-: 
cepted the nomination papers of respondent . 


No. 3 holding that he was above twenty-five 
He has produced a copy of 
the ‘Magistrate’s- General Register. in C: S. 
No. 24: dated 31-7-1973: which has been mark- 


_ed as Ext. 2. From this it transpires that.one 


Sarat Ch. Rout- was conyicted. ‘under S. _ 323, 
I. P. C. along ‘with one Ghanasyam ‘Bal, 
Baidhar Naik and ee ee . Whi 





| Sarat Gh. ‘Rout: atid Dolagobinda: ee iwere 


-released : under- Section:3..of. the.. Probation, Qf: 


re 





t 


1982 


Offenders Act. From this the petitionzr 
wants to make out that Sarat Ch. Rout as 
mentioned in Ext.-2 is none 2lse but respoa- 
dent No. 3 who has been released under S.3 
“of the Probation of Offenders Act as he was 
below twenty-one years of age on 30-3-1978. 
But this submission has no force. Apart 
from the fact that the perscn released was 
Sarat Ch. Rout and not Sarat Rout or Sarat 
Kumar Rout, the provisions of the Prota- 
tion of Offenders Act do not say that a pər- 
son released under any provision of this Act 
must be below twenty-one years of age. Sec- 
tion 3 of the said Act says that any person 
will be released; he need not be a person 3e- 
low twenty-one years. i 

Dr. Dash, learned counsel appearing Zor 
the petitioner, relied on decisions reported in 
AIR 1963 SC 1088 (Ramji Missar v. State 
of Bihar) and AIR 1976 SC 2566 (Musa- 
khan v. State of Maharashtra) and argued 
that Probation of Offenders Act is a social 

legislation which is meant te reform juvenile 

offenders so as to prevent them from be- 
coming hardened criminals py providing an 
educative and reformative treatment to them 
by the Government. . As respondent No. 3 
was released under, the provisions of this 
Act, he must be below twenty-one years in 
the year 1978. These decisions do not say 
that the Probation of Offenders Act only ap- 
plies, to persons below tweaty-one years of 
age. 

P. W. 1 has no personal knowledge atout 
the age of respondent No. 3. In cross-ex- 
amination he has stated : 

“I have no personal knowledge about the 
date of birth of Sarat Rout (R-3).” 

He has also stated that he kas not raised any 
objection to the electoral roll published in 
1975 wherein the age of respondent No. 3 
has been mentioned as twenty-three years and 
to the electoral roll publishzd in 1980 wkere- 
in the age has been men-ioned as twehty- 
eight years. P. W. 2 is the Assistant Secre- 
tary of the Board of Secondary Educa‘ion, 
Orissa. He was asked to produce the ap- 
plication form submitted by respondent No. 3 
for appearing in the H. £. C. Examinetion 
of 1971. He has stated that the form is not 
available in the office as the. same has seen 
destroyed after being preserved for one year. 
He was unable to say whether Annexure 1 
(particulars of candidate) to the Election 
Petition (marked X for -dentification) was 
issued from his office or not. -P. W. 3 is an 
-L. D. „Assistant of Ravenshaw Collegiate 
School. He appeared on behalf of the Fead- 
master of that school who was. asked to pro- 
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duce the application form of Sarat Rout for 
appearing in- the H. S. Č. Examination’ of 
1971. This witness said that the application 
form is not available. On the other hand he 
produced the result sheets (marked Z/7 for 
identification). Objection was raised on be- 
half of respondent No. 3 that this document 
should not be allowed to be produced. How- 
ever, permission was accorded to produce 
this document. The examination of this wit- 
ness was deferred and, he was asked to pro- 
duce the admission register of the school for 
the year 1969-70. He produced the admis- 
sion register for the year 1969-70 which was 
marked as Z/10 for identification. Serial 
No. 18 of the said register relates to one 
Sarat Kumar Rout whose date of birth has 
been mentioned as 25-4-1957 and he was ad- 
mitted to Class X in the year 1969. This 
witness admitted in cross-examination that 
he joined in his post in the school in 1979. 


` He could not say who made the entries in | 


the register. 


Dr. Dash argued that Ravenshaw Collegiate 
School is a Government school and the re- 
gister has been maintained by Government 
servants in discharge of official duties in the 
regular course of official business. He relied 
on a decision reported in AIR 1966 SC 1931, 
(Maharaja Pratap Singh Bahadur v. Thakur 
Manmohan Dey) and argued that the Court 
may presume the existence of any fact which 
it thinks likely to have happened, regard 
being had to the common course of natural 
events, human conduct and public ‘and pri- 
vate business, in their relation to the facts of 
the particular case. He also relied on a deci- 


. Sion reported in AIR 1971 J & K 62 (Radha 


Krishan Tickoo v. Bhusan Lal Tickoo) and 
submitted that an entry in any record of 
even a private school as to the age of any 
student may be admissible if the school is 
run under the Education Code framed by and 
under the authority of any Government of 
any State. He also relied on a decision re- 
ported.in AIR 1975 Punj & Har 198 (Anant 
Ram-v. State of Punjab) and submitted that 
the entries in the Government school regis- 
ters are admissible in evidence. 


On the other hand Mr. Mohanty, learned 
counsel appearing for respondent No. 3, sub- 
mitted that these documents cannot be taken 
into consideration as it has not been proved 
that Sarat Kumar Rout as mentioned in the 
documents relates to respondent No. 3. No 
evidence has been led that respondent No. 3 
was admitted to Ravenshaw- Collegiate School 
in 1969. i _ ` 
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P. W, 4 is the Principal ef Angul College. 
. He was asked to produce the applicatiiwn tonm 
of Sarat Rout @espondent Mo. 3) for admis- 
sion to PreUniverity Class. But he pro- 
duced an application form of one ‘Sarat Rout 
son of Purmadhandra Rout for admission 
into 2nd Year B- A. Class. This document 
has been marked as Z/8 for identification. 
Production of -this-document was. objected to 
~ an behalf tthe respondent No. 3 on ‘tthe ground 
that this document was not -called for and 
the same should not be admitted im evidence. 
However, the document was allowed ‘to be 
produced. This witness jomed in Angul Ooh- 
lege on 24-8-1981 and the thas no personal 
knowledge about the document or its con- 
tents, He has stated that the does not know 
the signature of the person ïn the document. 

Dr. Dash argued that the document mark- 
ed Z/8 for identification ïs a statutory form 
and it ‘should ‘be looked into. ‘But fhis argu- 
ment cannot be accepted as the document 
has not been formally proved, 

P. W. 5 tke District Election Officer, Cut- 
tack. He is a formal wittmess and has proved 
the wotification (Ext. 4) issued by the Gower- 
` nor calling upon alll dhe Assembly constituen- 
cies in the State to dert members, the motifi- 
cation (Ext. 5) issued by the Retanmne Ofi- 
cer of 23-Sukinda Assembly cunstifuency ïm- 
vitme nomimation and fixing the date of 
nomination and scrutiny, office oupy of the 
letter (Ext. Q of the Returnimg Offiwer að- 
dressed to the Seorttary, Orissa Lepislative 


Assembly, fenwarding six acknowledgement” 


Teceipts of ceriificate of ection, attested 
copy of the ‘acknowleigement receipt 
{Ext 6/1) granted by Sarat Rout wegarding me- 
ceipt of election certificate and tthe retam of 
election (Ext. 7) showing mumber of walid 
votes and number of wotes seumred by dif 
ferent candidates. P. W. 6 ts the Registrar 
of Utkal University. MMe was asked to pro- 
Goce the application fonos of respondet 
No. 3 far appearing iin tthe Pre-Limivernity 
| Examination 1972 and First Year Degree Ex- 
amination 1973, But he stated that the said 
forms ate mot available and “they hawe -been 
destroyed. He produced tthe application fonm 
of one Sarat Kumar Rout for admission into 
B. A. Examination of 1975 as a collegiate 
candidate from‘ Angul College. ‘He stated 
that one Sarat Kumar. Rout has signed ‘the 
form, ‘but be does not know ‘the ‘handwriting 
of the applicant. “The form is marked as 
Z/9 for identification, ‘Production ` of the 
document ‘was objected to on ‘behalf of res- 
pondent No. 3 on fhe ground ‘that ‘this docu- 
ment should not be looked into as it has not 
been proved in accordance with law. This 
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witness thas frankly stated that he is mot ac- 
quainted with the handwriting and signature 
‘appearing in the decument. i 

Dr. Dash argued that the document mark- 
ed Z/9 for identification is a statutory form 
and it should ‘be ‘taken into consideration 
without ‘being formally proved. In my view 
‘this argument ïs not correct and it cannot be 
accepted. a j 


P. W. 7 is the Lecturer in English 
and also. the Administrative Bursar of 
Ravenshaw College, Cuttack, who ap- 
peared .on behalf of the Principal of 
the said College. This witness produced the 
admission register of First Year Degree Arts 
Chass of Ravenshaw Evening College for the 
year 1972-73. The relevant entry was mark- 
ed as Z/l1 for identification. But this docu- 
ment is of mo use to the petitioner as there 
is mo mention of the date of birth against 
the mame of Sarat Kumar Rout. This wit- 
Mess Was cross-examined by learned counsel- 
for the petitioner, but nothing substantial has + 
been brought ont from him. P. W. 8 is the 
Assistant Secretary of Board of Secondary 
Education, Orissa, He was earlier examined 
as P. W. 2 and. was directed to produce the 
Tabulation Register of H. -S..C. Examination 
of 1971. The register has been marked as 
Ext. 8 and the entry with respect of Roll 
No. 13613 (Sarat Kumar Rout) has been 
marked as Ext. 8/1. The date of birth of 
Sarat Kumar Ront has been mentioned as 
25-4-1957. In cross-examination P. W, 8 has 
stated ‘that ‘he ‘has no personal knowledge 
about Ext. 8 and the entries made therein. 
He has stated that the result sheets (marked 
Z/7 for identification) ‘have not ‘been signed 
‘by anybody. He has also stated that ‘there 
fis no idication in Ext. 8 that the date of 
birth of fhe candidate has been extracted from 
iis application form. On secing the Regula- 
ons of the Board of Secondary Education, 
‘Orissa, he did not find any provision for 
maintenance of registers like Ext. 8.- Learned 
counsel for respondent No. 3 objected to ‘the 
production ' of this document and submitted 
that it should mot be looked into as it bas 
not been formally proved. This argument does, 
not hold good. Board of Secondary Educa- 
Gon, Orissa, is a statutory body and it -con- 
ducts fhe M. S.C. Examinations of the stu- 
dents and regularly maintains the details of 
fhè candidates and marks obtained by them. 
ft functions under the Board of Secondary 
Education Act and the Regulations made 
thereunder. So the objection on behalf of res-' ` 
pordént No. 3 cannot be accepted.: -` 

BA. ` On behalf of respondent No. 3, the 
District Election Officer (R, W. 1) proved the 
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electoral rolt published in 1975 (Ext. A) ordi 
the entry (Ext. A/I) in serial! No. 9 (Sarat 
Kumar Rout at page. 274), aad: the electaral 
roll. published in 1980, (Ext,. E), and. the: entay 
(Ext. B/1), in serial. No. 522 (Sarat Rout at 
page 124). In Ext. A/Ł the age of Sarat 
Kumar Rout has. beem skown as twenty- 
three years. and: in Ext. B/t it has. been: showm 
as: twenty-eight years. R. W. 2 is the famiy 
priest of respondent. No. 3. He has. stated 
that about. thirty-two: years. back (this. wit- 
ness was examined on 23-21-1981), Purna- 
chandra. Rout (father of respondent Ne.. 3) 
was, married. One year ard three mon-hs 
after the. marriage: this witnezs, performed. “ha 
twenty-first day ceremony cf Sanat Kuman 
Rout who. is the first child. af Purnachandra 
Rout. Nothing, substantial. Las, been brought 
out in cross-examinatiom of this witness. 
However, Dr. Dash argued: that. this witness 
has. not. slated. that. the date of birth of res- 
pondent No. 3 is, 30-1-1951. He also, argued 
that though. R. W. 2 is, a priest, he could. 29t 
correctly say what is. Saptagadi. R. W.. 5 is 
an astrologer. According. to- him his, father 
Nidhi. Naik. was. also. am astrologer: who, pre» 
pared the horoscope of Sarat Rout. He 
proved. the horoscope (Ext, C} to be im the 
handwriting of his father. In cross-examimar 
tion nothing, substantial has been. brought out 
from this witness. A suggestion was. made ta 
_ this witness that Ext. C has, beem prepared by 
ene Madhabananda Tripathy, but he stoutfly 
denied the same. R. W. 4 is. a Clerk in the 
office of the Health Officer. of. Vital. Statistics, 
Cutiack Municipality. He. proved the birth 
certificate (Ext. D) issued by the Registrar of 
Births and Death-cum-Health. Officer, Cut- 

f tack Municipality. He hes further stated 
that the certificate is an. extract of. the. regis- 
ter of births. and deaths. maintained in Cut- 
tack Municipality. In cross-examination sug- 
gestion was made to this. w:tness that Ext. D 
is a false certificate and tke name of Sarat 
Kumar Rout has not been mentioned in the 
register. But he denied the same. R. W. 4 
is a Doctor. He was the Assistant Surgeon 
of Gobardhanpur Dispensary (the village of 
respondent No. 3) for the period from. £958 
to 1966. He was the family physician of 
Purnachandra Rout (fathe: of respondent 
No.. 3). This witness. has. stated that. he has 
treated Sarat Kumar Rout for his ailments. 
several times.. He has proved. two. prescrip- 
tions (Exts. E and E/i) — one dated 1C-10- 
1965 and the other dated 15-5-1965, prepared 
in his hand and signature for Sarat Kemar 
Rout. In these. prescriptions. the age of res- 


ate] 


+ 


pondent. No:. 3 has been: recorded as; fourteen . 


years. In cross-examinatier he’ khas stated 
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that! the age of respondent No. 3 has been 
rrentioned im Exts. E. and Hj//l om kis mother’s 
statement. 

Dr. Dash submitted: that Exts. E and E/1 
should not be accepted im evidence as they 
ave Beem produced! late. Besides, R. W- 5 
kas not produéed any document or register 
to show that bhe fas actually treated this 
patient. Me relied om a decisiam reported in 
AIR 1927 Owl 310 Crez, Fo A. v. Migs. 
W. E. D’Cruz) and submitted that the pre- 
scription register maintained by a Govern- 
ment im a Govermment dispen- 
sary is oniy admissible. Bert tis decisiom is 
af no avail to khim as it kas beem held there- 
im that the entries i a prescriptiom register 
nidintaimed by a Government compounder im a 
Government dispensary ave. admissible under 
Sectiom 35, although the particular conmpoun- 
der or compounders who made these. entries 
have not beem caledi as witnesses to prove 
their Kamdwyiting. Im this case the Doctor 
hus made it clear that he treated Sarat Roet 
for his, ailments iia his private capacity and 
he has: proved the prescriptions (Exis. E and 
E/1).. He is a respectable witness and nothing 
kas: beem brought out in his cross-cxantination 
te discnedit his versiam. , 

R. W. 6 is the maternal uncle. of respondent 
No. 3. According to. him Purnachandra 
Rout married’ his sister in the year 1949 and 
respondent No. 3 was born in the year 195 
at. Cuttack. His. sister was, kept in a house 
at Jagannathballavy in. Cuttack Town where 
she gave birth to respondent No. 3, on 30-1- 
1951. The birth of the child was intimated 
to. the Musicipal Office on 5-2-1951. As- 
cording. to him at the time of twenty-first 
day ceremony of the child he himself, his 
father and brothers, Anant .Charan Hota 
R. W. 2) and’ Nidhi Naik astrologer (the 
father of R. W. 3) were present. Many ques- 
tions were put to this witness, in cross-ex- 
amination, But nothing has been brought 
out from him to disbelieve his statement. 
R. W. 7 is the father of respondent No. 3. 
According to hin Sarat Kumar Rout is his 
finst child who was borm om 30-1-1951. He 
is also known. as Sarat Rout. ‘This: witness 
eorraborated. R, W. 6 in material particulars 
and stated: that he and R. W. 6 went to-the 
Municipal Officer to report the: birth of the 
chid. He also corroborated R. W. 3 that 
the horoscope (Ext. C). was prepared! by Nidhi 
Naik, the family astrologer. He was cross- 
examined at-length. fw cross-examinationm he 
has stated that he has: not intimated about 
the date of birth off Sarat Kumar Rout at 
the time of his: admissiom im schools: and cok 
lge He has also slated that he- does not 
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remember the date of birth of Sarat Kumar 
Rout as per the H. S. C. Examination certifi- 
cate. 


Dr. Dash argued that R, Ws. 6 and 7 are 
interested. witnesses and their evidence should 
not be accepted. But this argument cannot 
be accepted as nothing substantial has been 
brought out from these witnesses to discredit 
their testimony. They are also the most com- 
petent witnesses to depose about the date of 
birth of respondent No. 3. 


R. W. 8 is the Office Superintendent of 
Cuttack Municipality. He has been serving 
in the Municipality since 1966. According 
to him the register of births and deaths was 
being maintained in Cuttack Municipality 
under the provisions of Bihar and Orissa 
Municipal Act, 1922 and the register has been 
maintained since 1922. Under the Registra- 
tion of Births and Deaths Act, 1969, the 
Health Officer has been declared as the Re- 
gisirar of Births and Deaths and he is the 
custodian of the register of births and deaths. 
The Health Officer is granting certificates re- 
garding births and deaths since 1969. In 
cross-examination he has stated that under 
Section 344 of the Bihar and Orissa Munici- 
pal Act, 1922, the register of births and deaths 
is being maintained by Cuttack Municipality. 
He could not say when the Cuttack Munici- 
pality by resolution decided to maintain such 
registers. He could not show any document 
that prior to 1969 the Health Officer was the 
Registrar of Births and Deaths, but from the 
practice followed he came to know that the 
Health Officer was acting as the Registrar of 
Births and Deaths, Prior to 1969 the regis- 
ter of births and deaths was being kept in 
custody of the Health Officer and after 1969 
also it is being kept in his custody. He stated 
that he has no personal knowledge whether 
Ext. D is the exact copy from the register of 
births and deaths, but usually such certifi- 
cates are granted on the basis of the entries 
made in the register. 


Dr. Dash argued that Ext. D should not be 
taken into consideration as the original re- 
gister has not been produced. It may be 
mentioned here that though Ext. D was ob- 
tained on 3-5-1980 and the attested copy was 
produced before the Returning Officer, the 
petitioner did not take any steps for calling 
for the original register. However, an av- 
plication was filed during the course of argu- 
ments that the original register should be 
called for as the petitioner has reasons to 
believe that there might be interpolations. 
As the petitioner was not diligent in calling 
for the document and only made the applica- 
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tion at a belated stage, the prayer was re- 
jected by order dated 14-12-1981]. 


So the existence of the register of births 


and deaths has not been disputed by the peti- _ 


tioner. 
been shown that the register of births and 
deaths has been maintained according to 
Municipal Act and Rules and the resolution 
of the Cuttack Municipality to maintain the 
register has not been produced and in ab- 
sence of all these Ext. D should not be taken 
into consideration. He relied on a decision 
reported in AIR 1970 SC 326 (Ram Prasad 
Sharma v, Stale of Bihar) and argued that 
no proof has been led in this case as to who 
made the entry in the birth register and whe- 
ther the entry was made in discharge of offi- 
cial duty. He also relied on a decision re 
ported in AIR 1972 Punj & Har 199 (Sham- 
lal v. Munilal) and submitted that the re- 
gister of births and deaths must be shown to 
have been maintained in accordance with the 
Municipal Act and Rules. As already men- 
tioned, R. W. 7 has stated that the register of 
births and deaths has been maintained under 
Section: 344 of the Bibar and Orissa Munici- 
pal Act, 1922 and such register” has been 
maintained by Cuttack Municipality since 
1922. 

Mr. Mohanty learned counsel appearing 
for respondent No. 3, submitted that as per 
S. 344 of the Bihar and Orissa Municipal 
Act, 1922, the register of births and deaths 
within the limits of Municipality has been 
maintained in accordance with the provisions 
of the Bengal Births and Deaths Registration 
Act, 1873 and after coming into force of the 
Registration of Births and Deaths Act, 1969, 
maintenance of this regisier by the Health 
Officer has been continued. This is also clear 
from the evidence of R. W. 7. Section 11 of 
the Bengal Births and Deaths Registration 
Act, 1873 provides that in any place to which 
ihe District Municipal Improvement Act shall 
have been extended, the Municipal Commis- 
sioner may, if at a meeting specially convened. 
for considering such questions they shall so 
determine, arrange for keeping a register of 
all births or of all deaths or of all births and 
deaths, occurring within the municipality. In 
this case R. W. 8 has stated that the register 
of births and deaths has been maintained 
under Section 344 of the Bihar and Orissa 
Municipal Act as required under the provi- 
sions of the Bengal Births and Deaths Re- 
gistration Act, 1873, which was also ap- 
plicable to Orissa. According to Mr. 
Mohanty, an entry in any public or other offi- 
cial book, register or record, stating a fact 
in issue or relevant fact, and made by a pub- 


Dr. Dash argued that nothing has ` 


-+ 
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lic servant in. the discharge of his official duty, 
or by any other person. in performance of a 
duty specially enjoined by the law of the 
country in which such book, register or re- 
cord is kept, is itself a relevant fact. He 
also contended that the Court may prestme 
the existence of any fact which it thinks 
likely to have happened, regard being hac to 
the common course of natural events, hunan 
conduct and public or private business, i 
their relation to the facts of the particular 
case. Under Illustration (e) of S. 114 of the 
Evidence Act, the Court may presume that 
judicial and official acts have been regularlv 
performed. He further argaed that from the 
evidence of R. Ws. 6 and 7 it is clear that 
they have reported the births of respondent 
No. 3 in Cuttack Municipalty. Mr. Mohanty 
relied on a decision reported in AIR 1968 
Pat 481 (Biswanath Gosain v. Dulhin Lal- 
muni) wherein it has been held (pata 1E :— 

“The entries in Birth apd Death registers 
ate public documents anc are admissible 
under Section 35 of the Evidence Act and it 
is not necessary to prove who made the 
entries and what was the source of his in- 


‘formation. The register being a public docu- - 


‘ment, presumption of correctness attaches to 
it and heavy onus lies on th> party who wants 
dispute the presumption.” 

He also relied on the dedsion reported in 
(1967) 31-Ele LR 401 (Med). wherein it has 
been held: 

“An extract from the birth register B a 

public document and a certified copy of such 
an extract is admissible in evidence.” 
Mr. Mohanty also cited arother decisior. re- 
ported in AIR 1970 Mys 305 (Smt. Vanajak- 
shamma v. P. Gopala Kristna) wherein it has 
been held that the register >f births is a pub- 
lic document and certified copy of its extract 
is admissible to prove -the contents of such 
documeni. After hearing the argument -of 
both sides I see no reason as to why Ext. D 
should not be taken into consideration. 

R. W. 9 is the Returninz Officer. He has 
proved the nomination paper's of respordent 
No. 3 marked Exts. G, G/1. G/2 and G/3 and 
the orders passed thereon marked Exts. G/4, 
G/5, G/6 and G/7. He has stated that late 
Sanatan Deo filed his objection (Ext. H) 
before him. He issued notice to Sanatan Deo 
to produce evidence in sugport of his objec- 
tion, but Sri Deo did not produce any evi- 
dence. However, respondeat. No. 3 produced 
the attested copy of the birth certificate, elec- 
toral rolls of 1975 and 1989, and. the affidavit 
of his mother and his own affidavit stating 
that his date of birth is 30-1-1951. After 
considering all. these he came to the conclu- 
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sion that respondent-No. 3 was above twenty- 
five years of age on the date of filing nomi- 
nation and so he accepted the nomination 
papers of respondent No. 3. The position of 
law is well settled that even if a decision is 
rendered on this matter by the Returning 
Officer, that decision is not final and it is 
open to examination by the Election Tri- 
bunal when an Election Petition is filed. This 
position is not disputed. 

8-B. From a consideration of the above 
évidence it emerges that while the petitioner 
in order to prove that the date of birth of 
respondent No. 3 is 25-4-1957 wants to place 
reliance on the Tabulation Register (Ext. 8) 
of the Board of Secondary Education, the 
entry in ‘the admission register of Ravenshaw 
Collegiate School of the year 1969-70, the 
application form for admission to 2nd Year 
Degree Course of Angul College and the ap- 
plication form to appear in the Annual B. A. 
Examination of 1975, respondent No. 3 wants 
to prove his date of birth to be 30-1-1951 by 
relying on the electoral rolls of 1975 and 1980 
(Exts. A and B) and the entries (Exts. A/1 
and B/1) made therein with respect to respon- 
dent No. 3, the horoscope (Ext. C), birth 
certificate (Ext. D), prescriptions (Exts. E and 
E/1) and the affidavit of his mother, Ext. L/2. 
Besides, respondent No. 3 also relies on the 
oral evidence of his maternal uncle (R. W. 6), 
father (R. W. 7) and the family priest 
(R. W. 2). The petitioner has not produced 
any oral evidence in support of his case that 
the date of birth of respondent No. 3 is 25-4- 
1957. j : 

9. Mr. Mohanty, learned counsel appear- 
‘ing for respondent No. 3, relied on decisions 
reported in AIR 1965 SC 282, (1967) 31 ELR 
401 (Mad), (1958) 14 ELR 386 (Bom), AIR 
1971 Punj and Har 65: 42 Ele LR 439, 
(Bhagwan: Das Singla v. Harchand Singh) 
and AIR 1964. Punj 231 (Bansi Ram Naru 
Ram v. Jit Ram Gehru Ram) and submitted 
that the entries in school registers should not 
be relied on as a conclusive proof of the age 
of a person. In the decision reported in AIR 
1965 SC 282 it has been held: 

“In actual life it often happens that per- 
sons give false age of the boy at the time of 
his admission to a school so that later in 
life he .would have an advantage when seek- 
ing public service for which a minimum age 
for eligibility is often prescribed. The Court 
of fact cannot ignore this fact while assessing 
the value of the entry and it would be im- 
proper for the Court to base any conclusion 
on the basis of the entry, when it is alleged 
that the entry was made upon false informa- 
tion’ supplied with the above motive.” 
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In the decision réported in (1967) 31 Ele LR 
401 (Mad) it has been held: 


" “The date cf birth as given in the School 


Certificate is not conclusive as‘ proving the 
age of a person. When there is conflict be- 
tween the age as given in the School registers 
and the birth extract, if the birth extract is 
proved to relate to the person concerned, it 
is safe to rely on the age as given in the 
birth extract.” 

In the decision reported in (1958)° 14 Ele LR 
386 (Bom) it has been held: 

_ “Much reliance cannot be placed on entries 


in school admission registers which are not. 


proved to have been made on the basis of 
statements made by a person, e.g.,. the father 
of the boy, who knew the true date of his 
birth.” 


In AIR 1971 Punj & Har 65 it has been held 
that the entry in the school register is rel- 
evant piece of evidence, but slight evidence 
to the contrary may -displace it. In the deci- 
sion reported in AIR 1964 Punj 231 it has 
been held (at >. 235) : 

Soe, cate the evidentiary value of entries 
in records ‘of educational institutions have 
seldom been considered to be great. As 
against the evidence as to age in birth re- 
gisters the entry in school records have gene- 
rally been considered to be inferior quality. 
The entry in birth register is usually much 
more contemporaneous than the entry in 
school registers and, therefore, more reliable. 
sects .. .. The entry in a birth ‘register 
would, normally speaking, inspire greater con- 
fidence than añ entry in the record of educa- 
tional instituticns, and the ‘former is by and 
large supposed to ‘be a more reliable piece, of 
evidence than the latter.” : 

Mr, Mohanty- ‘submitted that the extract of 
the birth register is the conclusive proof of 
the age of respondent No. 3. To add to this, 
the prescriptions (Exts. E and E/l) granted 
by the Doctor (R, W. 5) go to show that in 
the year 1965 respondent No. 3 was fourteen 
years old. This fits in with the case- of -res- 
pondent No. 3 that his date ‘of birth is 30-1- 
1951. R. W. 5 is a respectable witness and 
his evidence has not been ‘shaken in Cross- 
examination. Nothing has been brought for- 
ward by the petitioner that ‘the age as men- 
tioned in the school and college registers, 
Tabulation Register and the application forms 
Was recorded on the basis of the statement 
made by the father of respondent No. 3. On 
the other hand, the father has categorically 
denied’ to ‘have’ given the date of birth of 
respondent No. 3 as 25-4-1957 to. ‘the school 
and college authorities. ` 
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Mr. ‘Mohanty then submitted that the 
entry in the electoral roll is the conclusive 
proof that the age of the person whose name 
is entered in it is twenty-one years at least. 
This will be evident from S. 36 (7) of the 
Act, In support of his contention Mr. 
Mohanty cited decisions reported in AIR 
1960 SC 1049 (Brajendralal Gupta v. Jwala- 
prasad), AIR 1954 SC 520 (Durga Shankar 
Mehta y. Raghuraj Singh) and AIR 1971 Punj 
and Har 65 : 42 Ele LR 439. In decision 
reported in ATR 1960 SC 1049 it has been 


“held (at pp. 12 and 15): 


“Under S. 36 (7) a certified copy of the 
entry in the electoral roll shall be conclusive 
evidence’ of the fact that the person referred 
to in that entry is an elector for that con- 
stituency. ... 6. 0, Section 19 read ‘with 
S. 36 (7) shows that ‘when: a presumption is 
raised under Section 36 (7) it may mean 
prima facie that the person concerned is not 
less than twenty-one years of age. .. . = 
In the decision reported in AIR 1954 SC 520 
it has been. held (para: 8): 

TEE « ... the electoral roll is conclusive 
as to the qualification of the elector except 


where a Franatnen ion is _ expressly alleged — 


or proved ..; ... ... 

In the decision reported in AIR 1971 Punj 
and Har 65 : 42 Ele LR 439 it has been 
held : 

“The entry in electoral toll is ` conclusive 
to prove that age of a person whose name is 
entered is 21 years at least and where nomi- 
nation paper was rejected ignoring S: 36 (7) 
of the Representation of the People Act, 
1951, such rejection was held improper.” 

It has been further held: (para 18.o0f AIR ‘1971 
Punj and Har 65): 


` “It would thus appear that the true legal 
position’ is that the entry of a person in the 
electoral roll on the qualifying date is a con- 
clusive proof of the' fact that he ‘is ‘more 
than 21 "years of age. But a candidate: has 


‘to possess the constitutional’ qualification that 
In order that the . 


he is 25 ‘years of age. 
nomination papèr of such-a candidate is re- 
jected for want of the’ constitutional qualifi- 
cation, there must be prima facie evidence 
that he: does not possess the ‘qualification as 
to age; and even if a‘ decision is rendered on 
this matter by the. Returning Officer, that de- 
cision is not final and it is open to examina- 
tion by the Election Clois. when an elec- 


- tion. pétition is filed.” - 


Mr, Mohanty submitted ` that. the” ‘entry 
(Ext, A/1)"in the electoral ‘roll of (1975 ‘(Exhi- 
bit A) conclusively‘, shows- that“ Tespondent 
No. 3 was twenty-three years’ of age in the 
year 1975. . In the year 1980 he was twenty- 


a 
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eight years old, as would be evident from 
the entry (Ext. B/1) in the electoral roll of 
1980 (Ext. B). The comtention of Mr. 
Mohanty is that the age given in the electoral 
rolls fits in with the cas2 of respondent 
No. 3 that he was born on 30-1-1951. 


Mr. Mohanty further submitted that the 
horoscope (Ext. C), which kas. not been chal- 
lenged, is a strong piece of evidence in favour 
of respondent No. 3. In support of his con- 
tention he relied on a decision reportec in 
AIR 1927 Pat 271 (Ganganand Singh v. 
Rameshwar Singh Bahadur) wherein it’ has 
been held: ry i 


“Where the statement in the horoscope as 
to the date of birth is the satement of a per- 
son who is dead and who iad special mans 
of knowledge as io the cate of birth, the 
horoscope is admissible and is valuable evi- 
dence as ‘to the date of birth.” i 


From the above discusson Mr. Mobanty 
submitted that there is cverwhelming evi- 
dence, both oral and docimentary, in sup- 
port of the case of responcent No. 3 thet he 
was born on 30-1-1951. He-was not -b2low 
twenty-five years of age on the date of filing 
nomination and was a ualified cand:date 
and his nomination has been rightly accept- 
ed by the Returning Office. 

10. Dr. Dash, learned counsel for the 
petitioner, submitted that free and fair elec- 
tions are the very foundation. of democratic 
institutions and just as it s said that justice 
must not only be done, must also seen to be 
done similarly elections should not only be 
fairly and properly held bit should also seen 
to be so conducted as to inspire conficence 
in the minds ‘of the electors that every hing 
has been aboveboard and has been done to 
ensure free elections. In support of his conten- 
tion he relied on a decision reported in AIR 
1971 SC 1348 (Pampakavi Ravappa Be-egali 
v. B. D. Jatti). He further submitted that 
respondent No. 3 avoided to examine him- 
self and on a false pretex: he did not come 
to the witness box and, therefore, adverse 
. inference should be drawr against him. In 
support of his contention he placed relance 
on decisions reported in AIR 1973 Gar 90 
(Mst. Jurmati Bewa v. Anwar Rasul) and 
AIR 1973 Mad 421 (rucayam: Ammal v. 
Salayath Mary). According to him it vould 
have been proper for respondent No. 3 to 
. enter the witness box and «ake the Court into 
confidence about the true state of affairs. It 
is, therefore, legitimate ta raise a presimp- 
tion that respondent No. 3 deliberately 
avoided to examine himsef. Dr. Dash sub- 
mitted that had respondent No. 3 been ek- 
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amined, the application. forms (marked 2/8: 
and Z/9 for identification) could have been 
confronted’ to him so. as to elicit the true 
state of affairs that his date of birth is 25-4- 
1957 as recorded in these documents. He 


placed reliance on a decision reported in AIR ` 


1964 Raj 126 (Shiv Ram v. Shiv Charan 


- Singh) and submitted that this decision has 


full application to the facts and ..circum- 
stances of the present case. In the above 
decision it has been held (para 43 of AIR 
1964 Raj}: È : 

“14. a. we. No rule of thumb can be laid 
down that entries of age in school registers 
Each 
case must depend upon its own facts and cir- 
cumstances and must be decided on the net 
balance of the various counts of proof 
offered therein.” 


It has been also held (para 24 of 1964 Raj): 

“There is nothing in Section 36 (7) of the 
Representation of the People Act of 1951 or 
Section 30 of the Act of 1950 or in any other 
provisions “of the said Acts to hold that the 
age of the candidate as mentioned in the 
previous electoral roll should be accepted to 
be conclusive at an election dispute where 
his election is challenged on the ground that 
the said candidate was not qualified to stand 
at the election of Legislative Assembly be- 
cause he lacked one of the essential condi- 
tions provided under Article 173 of the Con- 
stitution viz., that he was less than 25 years 
of age at the material time, 3 


XX - XK XX 

Under S. 36 (7) of the R. P. Act of 1951 
a certified copy of an entry in an electoral 
roll shall be conclusive evidence of the fact 
that the individual referred to in that entry 
is registered as “an elector” for the con- 
stituency. This, in other words means at the 
highest that his status as an elector for that 
constituency cannot be challenged before the 
Returning Officer. The conclusiveness of the 
presumption created by Section 36 (7) does 
not and cannot extend any farther so as to 
bar an inquiry. 


` It would depend: entirely on the kind of l 


the totality of evidence offered at the enquiry 


‘by the rival parties as to what value can be 


properly attached to the entries made as to 
age in the electoral rolls as compared with 
the other proofs offered at the trial, and no 
hard and fast‘rule can be laid down as to 
whether the one kind of evidence should pre- 
vail or the other. That must depend on the 
facts and circumstances of each case. If 
cannot be said that the entries regarding age 
in electoral rolls should always be assigned 2 
greater value than like entries in educational 
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records any more than the latter should pre- 
vail over the former. . 
XX XX XX 


The failure to raise an objection either at 
the stage of the making of the entry as to 
age in tbe relevant electoral roll or at the 
time of the scrutiny of the nomination paper 
cannot in any manner adversely affect the 
conclusion, for there can be no estoppel 
against the statute and therefore even if such 
an objection may not have been raised ear- 
lier, it can legitimately be raised before the 
Election Tribunal under the scheme of the 
election law.” 

It has been further held: 


“Where Section 35 properly comes into 
play, an entry made by a public servant in 
any public or official book in the discharge 
of his official duty (Entry as to age of stu- 
dent in school register of Govt. school) be- 
comes relevant by itself, and no other proof 
of such entry is required as a matter of law 
by Evidence Act: but this does not exclude 
the possibility that such an entry may be- 
come admissible otherwise if it is properly 
proved to have been made by a person 
ordinarily competent to make it.” 

Regarding the burden of proof, it has been 
held in the same decision: 

“Although the initial burden of proving the 
allegations that the candidate was not quali- 
fied to be chosen as a member of the State 
Assembly for want of qualifying age would 
rest upon the election petitioner, the burden 
is not as heavy as in the case of an election 
petition in which the election of a candidate 
is sought to be set aside on the ground of a 
corrupt practice as defined in S. 123 of the 
Act of 1951, as a charge like that is in the 
nature of the imputation of a criminal 
offence. 


After good prima facie evidence has been 
led by the election petitioner as regards the 
former’s age, the burden is bound to shift 
on to the shoulders of the candidate himself 
which he must meet and he cannot merely 
sit on the fence and do nothing. Where 
both parties have had a fair and full op- 
portunity of leading evidence and have avail- 
ed themselves of the same, the question of 
burden of proof is merely of an academic 
nature and cannot possibly enter into the 
final verdict where it is possible to arrive at 
a definite conclusion one way or the other 
on the totality of the evidence led by both 
the parties.” ~ 

1i. In reply, Mr. Mohanfy submitted 
that in the above decision the question was 
whether the date of birth appearing in the 
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electoral roll would be taken .as conclusive 
proof of the age of the elected candidate or 
the date of birth in the school register which 
was admittedly supplied by the father would 
be taken as true. He submitted that in the 
above case the entry in the electoral roll was 
changed to suit the purposes of the elected 
candidate and the date of birth appearing in 
the school register was supplied by his father. 
He referred to the observation made by the 
Honourable Judges in the aforesaid case 
which is as follows: i 


“An entry in birth and/or death register as 
to age would be excellent evidence and may 
have to be preferred to entries in records of 
educational institutions.” 


Mr. Mohanty pointed out that in this case. 
apart from the electoral roll, respondent 
No. 3 has - produced overwhelming docu- 
mentary evidence, i.e. the horoscope, entry 
in the birth register and prescriptions of the 
Doctor etc., in support of his age. Besides, 
there is oral evidence in support of his case 
which has not been shaken. So this case 
stands on a different footing and the deci- 
sions reported in AIR 1965 SC 282, (1967) 31 
Ele LR 401 (Mad), (1958) 14 Ele LR 386 
(Bom) and AIR 1971 Punj and Har 65: 42 
Ele LR 439 will apply in full force to the 
present case. He further submitted that no 
adverse inference can be drawn for non- 
examination of respondent No. 3 as he is 
not a competent witness to depose about his 
date of birth. 


42. Considering the argument advanced 
by the parties and the evidence on record the 
position that emerges in that :— 7 


In order to prove the date of birth of res- 
pondent No. 3 to be 25-4-1957 the petitioner 
relies on the Tabulation Register (Ext. 8) of 
the Board of Secondary Education and the 
entry (Ext. 8/1) made therein with respect to 
Sarat Kumar Rout, the entry in the admis- 
sion register of Ravenshaw Collegiate School 
of 1969-70 (marked Z/10 for identification), 
the application form to appear in the Annual 
B. A. Examination of 1975 (marked Z/9 for 
identification), the application form for ad- 
mission into 2nd Year Degree Class of Angul 
College (marked Z/8 for identification) and 
the particular of candidates appearing in the 
H. S. C. Examination. (marked X for identifi- 
cation which is the extract of Ext. 8/1). In 
the above documents the date of birth of, 
Sarat Kumar Rout has been mentioned as 
25-4-1957. Of course the documents mark- 
ed X, Z/8, Z/9 and Z/i0 could. not be proved 
according to law. There is also no evidence 
that fhe-entries in the above documents: in- 
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cluding Ext. 8 are with respect to respondent 
No. 3. No oral: evidence has been led to 
connect respondent No. 3 with the aforesaid 
entries. Dr. Dash argued that adverse in- 
ference should be drawn against respondent 
No. 3 as he avoided the vitness box. Had 
he been examined these documents could 
have been confronted to hm and he would 
have been forced to admi-: that the entries 
relate to him. Assuming chat the aforesaid 
entries are with respect to -espondent No. 3, 
the position is that in the admission register 
of Ravenshaw Collegiate School the date of 
birth of respondent No. 3 has been mention- 
ed as 25-4-1957 and this daze has been neces- 
sarily carried forward to the Tabulation Re- 
gister (Ext. 8) and subsequently to the ap- 
plication forms (marked Z8 and Z/9). Ne 
oral evidence has been adduced by the peti- 
tioner that the date of birth of respondent 
No. 3 is 25-4-1957 and tae date has been 
given by a competent person like the father 
of respondent No, 3 to tke school authori- 
ties. 


On the other hand, on behalf of respon- 
dent No. 3, in order to prove his age to be 
more than twenty-five years, reliance has 
bcen placed on the electoral roll (Ext. A) of 
1975 and the entry (Ext. A/i) made therein 
with respect to respondent No. 3 where his 
age has been mentionec as twenty-three 
years, the electoral roll (E=t. B) of 1980 and 
the entry (Ext. B/1) therein where the age 
has been mentioned as twenty-eight years, the 
horoscope (Ext. C) and the extract of. birth 
register (Ext. D) where the, date of birth has 
been mentioned as 30-1-P951 and the pre- 
scriptions (Exts. E and E/1) granted by the 
Doctor (R. W. 5) in the year 1965 where the 
age of respondent No. 3 has been mention- 
ed as fourteen years. Th=2 oral evidence of 
the maternal uncle (R, W. 6), father (R. W. 7) 
and the family priest (R. W. 2) is also there 
in support of the case of respondent No. 3 
which has been discussed zarlier. 


13. As held in (1958) 14 Ele LR 386 
(Bom), much reliance cannot be placed on 
entries in the school admission registers which 
are not proved to have Seen made on the 
basis of the statement ma® by a person, e. g. 
the father of the boy, who knew the true 
date of his birth. It is well settled that it 
would depend entirely on the totality of evi- 
dence offered by the rival parties as‘to what 
value can be properly attached to them and 
no hard and fast rule can be laid down as 
to whether the one kind of evidence should 
prevail or the other. Ths must depend on 
the facts and circumstances of each case. 
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Each case must depend .upon: its own facts 
and circumstances and must be decided on 
the net balance of the various counts of 
proof offered therein. In this case the peti-, 
tioner depends solely on the entries in the: 
school and college records (even assuming 
that the documents marked Z/8, Z/9 and 
Z/10 are to be taken into consideration) to! 
prove the date of birth of respondent No. 3j 
to be 25-4-1957. However, there is no oral 
evidence to support his case. On the other, 
hand there is overwhelming evidence — both‘ 
oral and documentary — on behalf of res-| 
pondent No, 3 to prove his date of birth to 
be 30-1-1951. 


14. On behalf of respondent No. 3, much 
teliance has been placed. on the decision re- 
ported in AIR 1965 SC 282. In that case 
the respondent (who had filed the election 
petition) was the defeated candidate and in 
order to prove the age of the appellant to be 
less than twenty-five years he placed reliance 
on the entry in the admission register of the 
school (Ext. 2), application made by the ap- 
pellant for the post of Sub-Inspector of 
Police (Ext. 8) and the certificate issued by 
the Bihar School Examination Board (Exhi- 
bit 18). In these documents the date of birth 
of the appellant was mentioned as 15-10- 
1937. On the other hand, the appellant 
placed reliance on the Hath Chitha book 
kept at the time of birth wherein his date of 
birth was mentioned as 15-10-1935. While 
deciding the case the Hon’ble Supreme Court 
relied on the Hath 'Chitha book regarding 
proof of the age of the appellant and did not 
place reliance on the documents produced on 
behalf of the petitioner-respondent. The 
Court observed (at p. 287) :— 


.. .. once this wrong entry was made 
in the admission register it was necessarily 
carried forward to the Matriculation Certifi- 
cate and was also adhered to in the applica- 
tion for the post of a Sub-Inspector of Police. 
XX XX XX 

However much one may condemn such an 
act of making a false statement of age with 
a view to secure an advantage in getting pub- 


- lic service, a judge of facts cannot ignore the 


position that in actual life this happens not 
infrequently. We find it impossible to say 
that the Election Tribunal was wrong in ac- 
cepting the appellant’s explanation. Taking 
all the circumstances into consideration’ we 
are of opinion that the explanation may very 
well be true and. so it will not be proper for 
the Court to base any conclusion about the 
appellant’s age on the entries in these three 
documents, viz., Ex. 2, Ex. 8 and Ex. 18.” 
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Reliance has also been placed on (1967) 31 
Ele LR 401 (Mad), (1958) 14 Ele LR 386 
(Bom) and AIR 1971 Punj and Har 65- which 
have been referred to earlier. .These deci- 
sions apply in full force to the facts and cir- 
cumstances of this case. 

15. In view of the overwhelming evidence 
— both oral and documentary — adduced on 
‘behalf of respondent No. 3, I am of the opin- 
lion that it has been clearly established that 
ithe date of birth of respondent No. 3 is 
30-1-1951 and the claim of the petitioner' that 
the date of birth of respondent No. 3 is 

25-4-1957 cannot be accepted. As such res- 
pondent No. 3 was more than “twenty-five 
years of age at the time of filing the nomina- 
tion. So these-issues are answered against 
the petitioner. and in favour of Tespondent 
No. 3. 

16. Issue No. 6:— In view of the afore- 
said finding that the date of birth of respon- 
dent No. 3 is 30-1-1951, the petitioner is not 
entitled to any relief. His prayer that le 
should be declared elected is not tenable, 

17. In the result, therefore, the election 
petition fails and is hereby dismissed with 
costs which are assessed at Rs. 250/-. 

Petition dismissed. 
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P. K. MOHANTI, Ag. C. J, 
Damodar Das, Petitioner v. Gadadhar 
Mallik and others, Opposite Parties. 
Civil Revn. No. 286 of 1979, D/- 3-8- 
1082.* n > 
Civil P. C. {5 of 1908), S. 11, S. 47 and 
O. 21, R. 90 — Res judicata — Execution 
proceedings — Execution sale confirmed 
and possession given — Subsequent ob- 


jection that property was not liable to` 


sale — Held barred by res judicata — 
S. 47 is inapplicable where sale is void- 
able and not void, 


In a suit for money against A; B and 
C based on a hand note executed by A 
as the manager of a joint family, an ex 
parte decree was passed. In its execu- 
tion certain property was. put to sale 
which was subsequently confirmed and 
possession handed over. B’s application 
under O. 9,.R. 13 to set aside the ex parte 
decree on the ground of fraudulent - sup- 
pression of summons was dismissed. He 
then came up with the present. applica- 
tion under S. 47 challenging. the validity 


*From order of S. P. Acharya, 
Kendrapara, D/- 29-3-1979. 
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of the sale and for recovery of posses= 
sion, He alleged that there was fraudu- 
lent suppression of the summons, notices 
and other processes and that the pro- 
perty sold was his personal property and 
hence not liable to sale, 

Held that the applicant could have 
raised. the objections on the issue of a. 
show cause notice under O. 21, R. 22 or 
when the Court directed ‘attachment un- 
der ©. 21, R. 54 or at the time of the pro- 
Clamation of the sale or the sale itself 
or its confirmation; but he failed to do 
so. ' Herce it must be deemed that the 
Court decided that the property was 
liable to sale and it should proceed. The 
objection was, therefore, barred by res 
judicata. (Para 5) 

Section 47, C.P.C. can be invoked only 
in cases where the sale is void and not 
merely voidabie. Non-proclamation of 
sale does not affect the Courts jurisdic- 
tion so as to render the sale null and 
void. If a person feels aggrieved by an 
execution sale on the ground of material 
irregularity causing substantial injury 
to him, then he has to file an applica- 
tion under Order 21) Rule 90, C.P.C. and 


not an’ application under Section 47, 

C.P.C. ATR 1977 Orissa 51, Rel. on. 
(Para 6) 

Cases Referred: Chronological Paras 


AIR 1977 Orissa 51 
`M. Patra and B. K. Dagara, for Peti- 
tioner; P. K. Dhal, S, C. Sahoo and R. 
Ch. Mohanty, for Opposite Parties. . 
ORDER:— This Civil Revision is di- 
rected against an order of the Executing 
Court allowing the judgméent-debtor’s 
objection. under Section 47 of the Code 
of Civil Procedure. ` 
2. The facts piving rise to this Civil 
Revision may be briefly stated as fol- 
lows: 


The petitioner as plaintif brought 
Money Suit No. 231 of 1970 for recovery 
of money on the foot of a hand-note ex- 
ecuted by O.P. No. 2 Pitambar Mallick 
as karta ‘and mariager of a joint family 
consisting of himself and his two bro- 
thers Gadadhar and Dusasan (O.P. Nos. 
1 and 3 respectively}. Pitambar.' Gada- 
dhar and Dusasan were impleaded in 
the suit as defendants 1, 2 and 3 respec- 
tively, On 28-10-70, defendant No: 1 en- 
tered appearance in the suit and prayed 
for time to file his written statement. 
After taking several adjournments, he 
did not file any written statement and. 
was set ex parte, Defendants 2 and 3 did 
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not enter appearancé despite service of 
notice. The suit was decreed ex parte 
on 23-7-71, Defendant Nc. 1 filed an ap~ 
plication under Order 9, Rule 13, C.P.C. 
which was dismissed on 22-7-72, An ap- 
peal carried against the order of dismis- 
sal was dismissed on 25-7-73, A Civil 
Revision. was carried against the appel- 
Jate order and it was dismissed on 27-11- 
1973, The petitioner-decree-holder had 
levied execution of the decree in Execu- 
tion Case No. 65/72. Notices under O. 21, 
Rule 22, C.P.C, were secved, attachment 
made, sale proclamation followed and 
sale held on '15-9-73 was confirmed on 
29-10-73. On 23-12-73, a writ of delivery 
of possession was issued under Order 21, 
Rule 95, C.P.C. and on 31-12-73 posses- 
sion was delivered. 


3. On 10th January, 1974, defendant 
No. 2 (O.P. No, 1 here) filed an applica- 
tion under Order 9, Ru-e 13, C.P.C. for 
setting aside the ex parte decree on the 
ground of fraudulent suppression of suit 
summons, The application was allowed 
on 4-3-76 and the decree was set aside. 
The petitioner carried a Civil Revision 
which was allowed on 27-1-77 and the 
order of the learned. Munsif allowing the 
application under Order 9, R. 13, C.P.C. 
was set aside, Then defendant No. 3 filed 
Title Suit No. 72/77 to set aside the de- 
cree and the same was iismissed, There- 
after on. 11-5-77, defendant No. 2 (O.P. 
No, 1 here) came up with an application 
under Section 47, C.P.C. challenging the 
sale as null and void and praying for 
confirmation of his poss2ssion or in the 
alternative recovery of possession, His 
allegations were that thəre was fraudu- 
lent suppression of simmons, notices 
and other processes in che original suit 
and the execution case and that he was 
totally ignorant about fhe suit and. the 
execution proceeding till 12-4-77 when 
the petitioner threatened to. dispossess 
him from his lands. It was alleged that 
the properties sold in execution of the 
decree were his self-accuired properties 
and defendant No, 1 who executed the 
suit hand-note had no interest therein. 
The petitioner filed counter-contending 


that the objection umder Section 47, 
C.P.C, was barred by res judicata. The 
executing Court having allowed the 
application tinder Section 47, C.P.C. 


the 
petitioner has come up in revision. . 


4, It is urged on behalf of'the peti- 
tioner that the objectian under Sec, 47, 
C.P.C. was barred by rəs judicata. - 
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5. Explanation’ VII to Section 11, 
C.P.C., as. inserted by C.P.C. Amend- 
ment Act, 1976, specifically enacts that 
the rule of res judicata applies to execu- 
tion proceedings, Even before this 
amendment the principle of res judicata 
was applicable to execution proceedings. 
In a proceeding for execution of a 
money decree by attachment and sale of 
the judgment-debtor’s immovable pro- 
perties, a notice under Order 21, R, 22. 
C.P.C. is issued to the judgment-debtor 
requiring him to show cause why the 
decree should not be executed against 
him. On receiving the notice the judg- 
ment~-debtor has to raise all his objec- 
tions to the executability of the decree 
If at this stage, he fails to raise any ob- 
jection which he might and ought -to 
have raised the Court in passing the 
orders for execution of the decree is 
deemed to have decided the objection 
against him. Next stage is one when the 
Court directs attachment of the judg- 
ment-debtor’s properties under Order 21, 
Rule 54, C.P.C. Any objection on the 
ground of non-saleability of the proper- 
ties must be raised at that stage. If no 
such objection is raised, the Court must 
be deemed to have decided it against the 
judgment-debtor by passing an order 
for sale of the properties. The next 
stages are proclamation of sale, sale and 
confirmation of sale. O.P. No, 1 did not 
file objection at any stage of the execu- 
tion proceedings. About three. and half 
years after the Court delivered posses- 
sion of the properties to the decree- 
holder, he filed the objection under Sec- 
tion 47, C.P.C.. In the circumstances stat- 
ed above, it must be held that the Couri 
had decided that the execution case 
should proceed against the judgment- 
debtor and that the properties were 
liable to attachment. and sale, After deli- 
very of possession of the properties a 
judgment-debtor cannot be heard to say 
that the properties attached and brought 
to sale were not liable to attachment and 
sale, As indicated earlier, | O.P. No. 1 
failed in his attempts to get the éx parte 
decree set aside. He was fully aware of 
the execution proceedings started against 
him. Fraudulent suppression“) of ‘sale- 
proclamation would be a ground for as- 
Sailing the sale under Order 21, Rule 90, 
C.P.C. It.was alleged that the properties 
sold in execution of the decree were tt 
self-acquired properties of O.P, No. T 
and they are not liable to attachment 


and sale for realisation of the. decretal 
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dues. This is a ground which should 
have been taken before the sale was 
held. No such objections were taken till 
after the Court delivered possession of 
the properties to the decree-holder-auc- 
lion purchaser. The objection under 
Section 47, C.P.C. made after delivery of 
possession is clearly barred by res judi- 
cata. 

6. Section 47, C.P.C. can be invoked 
only in cases where the sale is void and 
not merely voidable. Non-proclamation 
of sale is a material irregularity in the 
conduct of sale and does not affect the 
Court’s jurisdiction in the matter so as 
to render the sale null and void. If a 
person feels aggrieved by an execution 
sale on the ground of material irregula- 
rity causing substantial injury to him, 
then he has to file an application under 
Order 21, Rule 90, C.P.C. and not an ap- 
plication under Section 47, C.P.C, This 
view is fortified by a decision of this 
Court in the case of Bhagaban Devata v. 


Mahadev Devata, AIR 1977 Orissa 51. 
The executing Court acted in illegal 
exercise of its jurisdiction by allowing 


the objections of the present: nature in a 
proceeding under Section 47, C.P.C. 


7. The result, therefore, is that the 
Civil Revision is allowed with costs and 
the impugned order is set aside. 

Revision allowed. 
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R. N. MISRA, C. J. AND B. K. 
BEHERA, J. 
Benjamin Mohanty, Petitioner v. State 
of Orissa and another, Opposite Parties. 
Original Jurn. Case No. 189 of 1982, 
D/- 24-6-1982. i 
(A) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), S. 2 (g) (i) — Va- 


cant land with no construction —— Bene- 
fit under S. 2 (g) (i) is not available. 
(Para 7) 


(B) Urban Land (Ceiling and Regula- 
tion) Act (33 of 1976), S. 2 (a) (i) — Va- 
cant land — Computation — Portion of 
it declared unfit for construction by local 
authority and portion which is to be kept 
vacant under rules of local authorities 
are to be excluded. 

The portion of vacant land possessed 
by the owner on which no construction 
was permitted by the local authority i.e. 
Improvement Trust and Municipal Cor- 
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poration, and the portion which is to be 
kept vacant as per Building Rules of 
such authorities cannot be taken into 
consideration while calculating the sur- 
plus vacant land of the owner and same 
are available to be exempted under Sec- 


tion 2 (q) (i). (Para 9) 
Cases Referred: Chronological Paras 
AIR 1982 Madh Pra 49 7 
AIR 1981 Cal 126 8 


Jayant Das; Y, Das; T. Hafiz and M S. 
Haque, for Petitioner; Addl. Standing 
Counsel, for Opposite Parties, i 

R. N. MISRA, C. J.:— This application 
under Article 226 of the Constitution 
seeks to challenge the order of the Com- 
petent Authority in a proceeding under 
the Urban Land (Ceiling and Regulation) 
Act, 1976 (Act No. 33 of 1976)  (herein- 
after referred to as the ‘Act’) and the 
appellate decision rendered by the Mem- 
ber, Board of Revenue against the order 
of the Competent Authority. 

2. The short facts relevant 
matter are these:— 


The petitioner owns a vacant land 
within the Cuttack municipal area, Cut- 
tack has been notified as an urban agglo- 
meration within category ‘D’ as would 
appear from the Schedule appended to 


for the 


the Act. Under Section 4 (1) (d) of the 
Act, the ceiling limit is 2000 square 
metres, 

The petitioner filed a voluntary state- 


ment under Section 6 of the Act before 
the Competent Authority and Case No. 8 
of 1978 was registered by the Compe- 
tent Authority on the basis of such state- 
ment, Though the petitioner had filed a 
statement, at the time of hearing he took 
the stand that he was not possessed of 
a vacant site beyond the statutory limit 
and as such he was not governed by the 


Statute, Two pointed contentions were 
raised by him:— 
(1) His entire area of 917 decimals 


came to 3668 square metres, The entire 
area once upon a time was a tank. Bulk 
of it had been filled up and had been 
rendered suitable for construction, but 
a part of it being nearly 100 decimals 
still continued to be a ditch where 
water was standing and such land was 
not fit for building. The land was not fit 
for construction of a building under the 
Building Regulations prescribed under 
the Orissa Municipal Act. As the land 
was located within the Cuttack town. no 
construction was also possible without 
appropriate permission of the Greater 
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Cuttack Improvement Trust set up under 
the provisions of the Orissa Town Plan- 
ning and Improvement Trust Act 10 of 
1957. ; . 

(2) In the permission granted by the 
Trust, 1709.84 square metres were di- 
rected to be kept vacan.. If that was to 
be excluded from calculation of the ceil- 
ing as required by law, the petit-oner 
did not possess vacant land beyond 2000 
square metres. 

3. The Competent Authority took the 
view that the entire land was fit for 
building and, at any rate, even if water 
accumulated in a part cf the land which 
was in the nature of a ditch, since it was 
not fit for pisciculture, Ihe same was not 
available for exemption There was no 
definite finding in regard to the other 
aspect and the draft stetement was made 
final by holding that the land in excess 
of 2000 square metres was surplus. 

4. The petitioner appealed against 
the order of the Comzetent Authority 
and raised two contentions:— 


(1) In view of the condition indicated 
by the Trust in the permission granted 
to the petitioner that no construction 
should be raised on 1109.84 square me- 
tres, the same should have been exempt- 
ed trom calculation while computing the 
ceiling. 

(2) That part of the land where water 
stood was not fit; for building purpose 
and, therefore, should have been ex- 
cluded. There was no necessity to estab- 
lish that the land was #t for pisciculture. 

The appellate authoricy in the impugn- 
ed decision stated:— 

“Appellant has reliec on AIR 1981 
Calcutta 126 wherein it has been 
held that lands where water seeps from 
underground and whick are unfit for 
house construction cannot be. treated as 
vacant land. Obviously, tanks su_table 
for pisciculture alone ere not to be ex- 
cluded as vacant land. The Competent 
Authority has, therefor2, erred in hold- 
ing that this is a ditch not suitable for 
pisciculture and as such should no: be 
excluded.” 

With reference to the other aspect re- 
lating to the permission granted by the 
Trust, the appellate auchority relied up- 
on the definition of “lend appurtenant” 
in Section 2 (g) and the maximum limit 
indicated in clause (i). Though as = fact 
it was found that the sermission ckarly 
indicated that there should be no con- 
struction on. 1709.84 square metres, - in 
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view of the upper limit of 500 square 
metres -provided under the Act the peti- 
tioner was entitled to exemption to that 
extent. The appellate authority, there- 
fore, allowed the petitioner’s appeal in 
part and directed that from the surplus 
area found by the Competent Authority 
500 square metres should be deducted. 
He accordingly determined the surplus 
area of 1168 square metre. 


5. This determination is assailed and 
it has been contended before us that 
clause (i) of the definition of “vacant 


jand” in Section 2 (q) of the Act authori- 
ses exemption of the entire land on 
which construction has not been permit- 
ted. Once that area is excluded, the 
petitioner must be found not to be in 
possession of surplus land, 


6. A counter affidavit has been filed 
by the Administrative Officer, Urban 
Ceiling, Cuttack. In paragraph 5 thereof 
it has been stated that the petitioner's 
total land is 906 decimals in extent 
which worked out at 3668 square metres. 
As no building was standing on the pro- 
perty and was yet to be constructed, the 
benefit under Section 2 (g) was not avail- 
able. 

7. Claim advanced by the petitioner 
has been on two counts:— 

(1) Exclusion of 1709.84 square metres 
in terms of Section 2 (g) (i) of .the Act 
and . 

(2) Exclusion of 100 decimals which is 
equivalent to a little more than 400 
square -metres (see paragraph 2 of the 
counter-affidavit) on the ground that it 
was not permissible under the Building 
Regulations to raise construction on that 
land as provided under Section 2 (1) (i) 
of the Act. 

Counsel for the petitioner has advanc- 
ed alternative contentions. According to 
him the appellate authority should have 
held that the Building Regulations, both 
under the Orissa Municipal Act as also 
under the Improvement Trust Act, were 
applicable. Under the Municipal Build- 
ing Regulations as provided in R. 530 (b) 
(iv), no construction is permitted where 
the soil is saturated with water in con- 
sequence of which there is likely to be 
dampness of floor and walls of the build- 
ing. Under Rule 534-B, where the build- 
ing on a site exceeding 1400 square 
yards was to be raised, the maximum 
permissible plinth area was to be one- 
fourth of the site or 400 sauare yards 
(whichever. was more), | 
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The Trust ‘had similar powers ` under 
the Act and its: Building Regulations. In 
exercise of that power, the ‘Trust had 
-directed that no: construction would be 
permitted on 1'709:84 square metres. The 
contention, therefore is that in regard 
to both the items: upom which the peti- 
tioner had relied} Section’ 2 (I) applied 
Tt? was not a case where Sectiom 2? (g) of 
the Act should have beem invoked Ad- 
mittedly. thera: was nm construction on 
the land yer and the petitioner had only 
obtained permission far construction 
"Land appurtenant” in Sectiom 2 (g). of 
the Act to our mind: seems: to be æ nra- 
vision for determining, surplus land! with 
reference to standing buildings. while 
vacant, land?’ im Section 2: (q) is intend- 
ed to cover cases where there is mo con 
struction and, therefore, exclusion has 
been, provided. in clause (2) of that sub- 
‘section, In. view of the fact that the pe- 
tioner does not have. any standing cone 

truction, he ig, not’ entitled to the benefit 
under Section Z (g) (G) which has been 
‘allowed, to him by the -appellate auth- 
ority, Some support is available from the 
abservations of the Division, Bench af 
the Madhya Pradesh High Court in 
Surendra Kumar v. Lilawati, ATR 1982 
Madh Pra: 49, for this: view. We are of 
the opinion that Tang set ‘apart im ‘the 
permissiom to be vacant site camnog be 
takem to be covered by Section 2 (ge) af 
the Act. The appellate authority went 
wrong in invoking: that provision „and 
allowing: the: þenefit of deduction of 500 
square: ‘metres, im the: matter of. calcular 
tion of the: ceiling limit, Oxdimarily,. that 


part of the order: being: im favour. of. the- 


petitioner would: not. have: beem open to 
challenge im the absence of a writ appli- 
cation from the side of the Competent 
Authority, but as the petitioner himself 
is aggrieved by that method. of. calcula- 
tion, we. have allowed the contention to 
be advanced.. 


8& As we have eide pointed ouh, 
it iş the contentiom of the petitioner that 
he is entitled: tw deduction of both’ 1700184 
square metres: as; alsm roughly 400) square 
metres om the ground that the first item 
is available in view of: the condition im 
the building permission: amd ‘the secund 
item is. available om account. of unsuite- 


tility ef the: same for. building murpose | 
We shall presently comsider the» tenat 
lity of this submissiom. -i 3: p 


There is- a clear finding by the apoek 
Jate authority that the 160 decimals. 'of 
land equivalent to * about 400: - square 
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metres out of the plot continues tò be 
water-logged though the same may nof. 
be suitable for pisciculture, We agree 
with the appellate authority that the 
test of *pisctculture’ applied: by the Com- 
petent Authority was wholly unwarrant- 


ed, Rule 530 (b) (iv) of the Orissa 
Municipal Rules provides: that no 
land shall be used as. site for 


erectiom.. or re-erection -of ma- 
sonry building if the soil or sub-soil is 
saturated with water in. consequence of 
which. there is: likely to be dampness of 
floar and, walls ef the building’. The 
Bench decision of ..the Calcutta High 


‘Court in Srila Moitra: v. State, AIR 1981 


Cal 126 dees support this view. It has 
been. held. by the Division Bench that a 
tank is not a vacant land. and such. land 
would. he exempted under Section. 2. (q) 
G} of the Act. Endorsing the view ex- 
pressed. by the Division Bench of the 
Calcutta High Court, we hold that land 
on which construction of building would 
not be permitted to be raised under the 
Building Regulations would be exclud- 
‘ed from the operation of the Act. Ac- 
cordingly, the 400 square metres corres- 
ponding 'to 100' decimals of the vacant 
site is not te be taken into consideration 


-ať all for purposes of the Act It- must 


be borne in mind thay the scheme of the 
Act is to take into account vacant site 
fit for building: That is why, suitable ex- 
emption has. been provided’ in regard to 
agricultural land as also land which is 
nop suitable for building purpose. In our. 
view; therefore, the petitioner: is: entitled 
to exemption: of the 100: decimals of Iand 
which correspond to near about 400 
Square. metres. 


9. We may now refer to Rule 534-R 
of the Municipal Rules, Admittedly, the 
petitioner’s land is Iocated in a residen- 
tial area and Rule 534-B of the Mun- 
pal Rules-is applicable Clause (e) there- 
of provides that in æ residential area on 
a site exceeding 1,400. square yards the 
shall 
be one-fourth of the site area or 400 
square yards. whicheve? is more’ Under 
the Improvement Trust Act, the Trust 
has also a set of regulations and while 
granting permission to the ` petitioner. 
the restriction of not building on 1709.84 
Square metres has- been imposed: In the], 
background of these ’ restrictive - provi- 


sions: im the Building Regulations; it fol-j. a 


lows: that on the entire area of 1709.84 
square metres {t'was not permissible un- 
der the: Building- Regulations to‘ con- 


m, 
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struct any building. Therefore, this also 
came under clause 'G) of Section % a) 
of the Act and in calculating the ceiling 
the same was available to be exerted. 
H ‘both these items are excepted, the 
balance that is-left out ts certainly with- 
in the permissible area and no statement 
under the Act was required to be ‘iiled. 
The law ‘being new and ‘the situation 
being uncertam, the ‘pefitioner seems to 
have filed a statement with a view ‘to 
avoiding the liabilities erising out o7 de- 
fault and wanted a determination br ‘the 
Competent Authority as to his claim of 
‘exclusion, If as a fact ‘the petitioner was 
not Hable on admitted 2acts, ‘his filing of 
a statement voluntarily would not <nake 
ithe Act applicable. We are ‘imclined to 
agree with Mr. Das for ‘the ‘petitioner 
hat ‘both the items ‘have to be exc-uded 
and fhe determination f the statutory 
“authorities ‘has to ‘be qcashed. 

10. We allow ‘the writ application, 
‘quash the orders of the Competent Au- 
fhority and the appellace authority and 

















_ hold that the petitioner is not possessed 


of urban land in excess of the ceiling 
mit. ' 
Parties are directed zo ‘bear ‘their own 
‘costs, 

BESERA, J.:— I agree with my Lord 
‘fhe Chief Justice. 


Petition .allowed. 


AIR 1982 ORISSA 239 
J. K. MOHANTY, J. 

State and others, Petitioners v, Dendasi 
Sahoo, Opposite Party. 

‘Civil Revn. No. 699 of 1981, D/- 29-4- 
7¥982.* 

Arbitration Act (10 of +940), Ss, TI 
(a), 11 and 12 — Civil P. C. (1908), Sec- 
tion 114 and O. 47, RB. 1 — Order ap- 
pointing arbitrator undzr S. 12 Re- 
view petition — Court when jusitfed m 
exercising ‘power of review, 

When dispute «arose between contractor 
‘and Executive Engineer, Minor Tcriga- 
tion Division, the Chief Engineer ap- 
pointed the Superintending Engmeer N 
as arbitrator. On contractor’s application 
under ‘Ss, 5, 11 and 12 of the Act, ‘Court 
revoked the authority of N and directed 
‘both parties to submit list of names to, 
‘be appointed ‘as arbitretors.. The rames 
‘of P, B and some others were mention- 


*From decision of &. R. Bath. Sub. J. 
Berhampur, D/- 29-&1981. 
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ed im the Wists submitted ‘by ‘parties. 
Court appointed P as arbitrator. ‘When 
contractor filed petition ‘for ‘review ‘of 
order appointing P s arbitrator on 
ground ‘that P was connected with work 
in dispute, :Court revoked P’s authority 
and än ‘his place appointed B as arbi- 
trator. It was admitted by Irrigation de- 
partment that P was ¡appointed as Super- 
intending Engineer for same time while 
work was in progress. 

‘Held that as the Court was satisfied 
that P being camnected with work might 
prejudine the interests of tthe contractor, 
it was justified in wevoking authority «ft 
P and in appointing B, whose name ‘has 
also been submitted iby department, as 
arbitrator, im exercise @f its power œf 
review, jin wiew of S. 41 œf ‘the Act, 

(Para 4) 

Addl. Standing Counsel, for Petitioner, 
J. Das, Y, Das and 'T. Hafiz, for Opposite 
Party. 

ORDER :— “The opposite party-con- 
tractor was entrusted with ‘the work 
‘construction of distribution system of 
Ramguda M. J. P. in ‘Kakuddkhandi 
Block’ as per agreement No, 4 F-2 of 
1973-74, executed between ‘him and the 
Executive Engineer (petitioner No. ‘3), 
Minor Irrigation ‘Division, -Berhampur, 
Ganjam District, on behalf of ‘fhe Goy- 
ernment of Orissa. As dispute arose “be- 
tween ‘the ‘parfies, the Chief Engineer 
(petitioner Wo. 2) appointed Shri A. N. 
‘Nanda, ‘Superintending ‘Engineer, as 
Arbitrator. The opposite party filed 
M. J. ©. No, 219/80 ‘in the court of Sub- 
ordinate Judge, Berhampur, wu/ss. 5, T1 
and 12 of ‘the Arbitration Act Tor vevok- 
ing ‘the authority of ‘Shri ‘Nanda and 40 
appoint another Arbitrator. “The Sub- 
.ortindte Judge ‘by ‘his order dated 17-3- 
1981 crevcked ‘the authority of Shri 
Wanda and directed ‘both parties to fur- 
Tish ist of names ‘to be appointed as 
Arbitrators. Both parties submitted their 
fists of names and ‘the Suborinate Judges 
by his order dated 16-4-1981 appointed 
Shri Dhaneswar Patra, Superintending 
Engineer, as Arbitrator in ‘place of Shri 
Wanda, Thereafter the opposite party 
filed M. J. €C. Wo. 115/81 “for review cf 
the order dated 6-4-1981 appointing 
Shri Dhaneswar Patra as Arbitrator dl- 
leging that Shri Patra was ‘concerned 
with the work previously ‘and was i- 
disposed towards him. The Subordinate 
Judge meviewed ‘his earlier order and 
by his order dated 29-8-1981 mevokedl 
the -sutharity..of Shri Patra and in iis 
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place appointed Shri Banabasi Patnaik, 
Superintending Engineer, as Arbitrator. 
Against the aforesaid order, the State 
Government (petitioner No. 1) and the 
two officers — the Chief Engineer (peti- 
tioner No. 2) and the Executive Engi- 
neer (petitioner No. 3) — have come up 
in révision, : 
‘2, The grounds on which the order 
dated 29-8-1981 is challenged are as fol- 
lows :— f 

That the -Subordinate Judge acted il- 
legally- in reviewing the order dated 
16-4-1981 appointing Shri Patra as Arbi- 
trator; that Shri Patra was selected as 
Arbitrator from among the names sub- 
mitted by the parties and if there was 


any allegation against him, the opposite- 


party could have pointed out the ‘same 
to the learned Subordinate Judge at the 
stage when his name was. submitted; 
that the plea of the opposite party that 
Shri Patra was concerned with the work 
and was ill disposed towards him is no- 
thing but an afterthought; and that it 
was not a fit case for review. 

On the other hand, learned counsel 
for the opposite party submitted that on 
16-4-1981 a panel of names was submit- 
ted by the petitioners. and the opposite 
party also submitted a panel of names. 
The opposite party. had no occasion to 
know as to the names mentioned in the 
list submitted by the petitioners. Hav- 
ing come to know that Dhaneswar Patra 
has been appointed ag Arbitrator, on the 
next day, ie. 17-4-1981, ‘the opposite 
party filed the review petition on the 
grounds that Dhaneswar Patra was con- 
cerned with the work previously and it 
would be prejudicial to the interests of 
the opposite party if. Dhaneswar Patra 
was appointed as Arbitrator. It is also 
submitted that in paragraph 3 (grounds) 
of the revision petition, the petitioners 
have admitted that Dhaneswar Patra 
was appointed as the Superintending 
Engineer of the circle while the work 
was in progress, 

3. Section 41 of the 
is as follows :— ; l 

“41, Subject to the provisions of this 

Act and of rules made thereunder — 
. (a) the provisions of the Code of Civil 
Procedure, 1908, shall apply to all pro- 
ceedings before the Court and to all ap- 
peals, under this Act, and 


Arbitration Act 


(b) the Court shall have, for the pur- 


pose of, and in relation to, arbitration 
proceedings, the same power of making 
orders in respect.of any of the matters 
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set out in.the Second Schedule às it 


has for the purpose of, and in relation : 


to, any proceedings before the Court: 
Provided that nothing in cl, (b) ‘shall 
be taken to prejudice any power which 
may be vested in an arbitrator or um- 
pire for making orders with respect to 
any such matters,” ; 
So, the omnibus nature of Clause (a) of 
S. 41 of the Arbitration Act makes all 
the provisions of the Code of Civil Pro- 
cedure including those of review com- 
prised in S, 114 and O. 47 applicable to 
the arbitration proceedings, subject, of 
course, to the overriding proviso that 
the provisions of the Code are not 
conflict with the provisions of the Act 
and the rules. made thereunder. A plain 
reading of clause (a) of S. 41 would in- 
dicate that the Legislature meant to ap- 
ply all the provisions of the Code to 
the arbitration proceedings subject only 
to one proviso, namely, that the provi- 
sion of the Code sought to be availed of 


in. 


by a party to an arbitration proceeding ` 


was not in conflict with any provision 


of the Act or the rules made thereunder. : 
It is to be considered whether the 


4, 
Court was justified in exercising its 
power of review. In this case the ground 
taken by the opposite party is that as 
Dhaneswar Patra was connected with the 
work, he, could not have been appointed 
as Arbitrator. The petitioners have ad- 
mitted that Dhaneswar Patra was ap- 
pointed as the Superintending Engineer 
of the circle while the work was in pro- 
gress, So; he had something to do with 
the work though it is stated that he had 


no direct knowledge about the work. 
The names of . Dhaneswar Patra along 
with Banabasi Patnaik, who has now’ 


been appointed as Arbitrator, and some 
others was submitted by the petitioners 
for appointment of Arbitrator from 
amongst them. When it came to light 
that Dhaneswar Patra was concerned 
with the work, on the application of the 
opposite party, -the Subordinate Judge 
appointed Shri Banabasi Patnaik: as the 
Arbitrator in place of Shri Patra. As the 
Court was satisfied that Shri Patra was 
for some time the Superintending Engi- 
neer when the work was in progress and 
his appointment: as-Arbitrator might pre- 
“judice the interests of the opposite party, 
Shri Banabasi Patnaik; whose name was 
aiso- submitted by the petitioners, was 
appointed as the Arbitrator. 


~5.-- After hearing - the - argument of 
both sides and considering the facts and 
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circumstances of the case I see no rea- 
son to interfere with the order of the 
learned Subordinate Judge. The revision 
is, therefore, dismissed, In the circim- 
stances, there would be no order as to 


costs, AAF 
Revision dismissed, 


AIR 1982 ORISSA 241 
R. N. MISRA, C J. AND 
B. K. BEHERA, J. 
Bhagirathi Kar and ‘another, Peti- 
tioners v, Jagannath Rcul and others, 
Opposite Parties. 
0O. J. Cs. Nos. 1758, 1759 and 1760 of 
1978, D/- 22-10-1981. 
Orissa Consolidation ef Holdings and 
Prevention of Fragmentation of [and 
. Act (21 of 1972), S. 36 Revision — 
Dispute between ‘A’ and ‘B’ regarding 
acquisition of title over property — Title 
‘ not found to be in ‘A’ — ‘A’ not chim- 
ing title by adverse possession — Ds&rec- 
tion by Consolidation Commissioner for 
investigation into question of possession 
would be irrelevant, (Para 3) 

S. K.- Dey, Y., Mohanty and E., B. 
Mohapatra, for Petitionars; Addi, Stand- 
ing Counsel, Sanatan Jena and S. P, 
Mohanty, for Opposite Parties, 

R. N. MISRA, C. J.:— Challenge in 
these three writ applicetions under Arti- 
cle 226' of the Constitution is to the 
order passed by ‘the Consolidation om- 
missioner in 3 separate revisions under 
the Orissa Consolidatior. of Holdings and 
Prevention of Fragmertation of Land 
Act (21 of 1972). As common -questions 

_arise and one set of arguments had been 
advanced by common zounsel appearing 
for the parties, we propose to dispose of 
all these three writ applications by a 
common judgment. 


2. Opposite Party No. 1, Jagannath 
Roul, was the original owner of - each 
item of property forming the subject- 
matter of the dispute -n the writ appli- 
cations, The petitioner in each of the 
writ applications acquized title to the 
property under a registered sale deed 
and maintained that following acjuisi- 
. tion of title; possession was also obtain- 
ed. In 1970 there was final publication 
of the Record-of-Rights wherein eazh of 
the petitioners was shown to be the 
owner in possession of the property ac- 
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quired ‘by ‘him under the registered deed 
of sal& -Opposite Party No. 1 did not 
challenge the record so published. There 
was a proceeding u/s, 145, Cr. P.C. be- 
tween the parties which had terminated 
in favour of opposite party No, 1, ‘but 
that was set aside by this Court in Cri- 
minal Revision No, 87 of 1970, While 
matters stood thus, consolidation pro- 
ceedings were initiated pursuant to a 
notification u/s. 3 of Orissa Act 21 of 
1972. Before the Consolidation Authori- 
ties opposite party. No. 1 maintained that 
the sales were Benami and, therefore, 
did not convey any title to the vendees, 
This stand was rejected by the Consoli- 
dation Officer and such rejection was up- 
held in appeal, Opposite Party No, 1, . 
had, therefore, moved the Consolidation 
Commissioner in revision, By a separate 
order in each of the revisions but on 
the same line, the Commissioner did not 
direct recording of the property in tha 
name of opposite party No, 1; so far as 
the claim of Benami was concerned, he 
directed parties to agitate the same in 
the common law court; yet he remanded 
the matter to the Consolidation Officer 
for giving a finding regarding possession 
and also required that such possession 
should be noted in the Land Register. 
These three writ applications assail the 
aforesaid direction of the Consolidation 
Commissioner in the three cases, 


3. According to Mr, Dey for the pefi- 
tioner in each of the’ cases, once title is 
found to be not in the opposite party and | 
the opposite party does not come for- 
ward to claim title on the basis of ad- 
verse possession, the fact of possession . 
is immaterial for the consolidation pro- 
ceeding and the direction to enquire into 
possession and. to make an entry in the 
Land Register with reference to such 
possession was irrelevant. Mr. Jena for 
the opposite-parties is not in a position 
to show to us from the record that there 
was any claim of acquisition of title by 
adverse possession, In the premises, the 
direction for investigation into the ques- 
tion of possession is wholly irrelevant 
and would be really a futile exercise. 
We see no justification for the direction 
by the Consolidation Commissioner. 


4. We would accordingly quash the 
order of the Commissioner by which he- 
has required the Consolidation Officer to 
enquire into the question of possession 
and to note the same accordingly in the 
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Land Register, That direction having 
been set aside, on the basis of the other 
conclusions it must follow that the ap- 
pellate order of the Consolidation Auth- 
ority has to be sustained and if there is 
any real grievance, the same must be 
ventilated in the Civil Court by a regu- 
lar suit as indicated in the order of the 
Commissioner, 

5. Each of these writ applications is 
allowed and the direction for fresh in- 
vestigation on the question of possession 
and the further direction that an entry 


be made in the Land Register are set- 


aside. 
Parties are directed to bear their own 
costs, 
BEHERA, J.:— I agree. 
Applications allowed. 





AIR 1982 ORISSA 242 
R. N. MISRA, C, J. 
_ Gopal Debjibhai Patel, Petitioner v. 
Rishal Singh and another, Opposite Par- 
ties. 
Civil Revn, No. 428 of 1979, D/- 24-2- 
1981.“ , 
(A) Specific Relief Act (47 of 1963), 
Ss. 10 and 13 — Civil P.: C. (1908), O. 6, 
R. 17 — Suit for specific performance — 
Specific performance of contract becom- 
ing impossible due to pendente lite con- 
duct of defendants — Plaintiff entitled 
to seek damages by amending plaint — 
Relief of damages could not be held time 
barred as cause of action arose on pen- 
dente lite conduct of defendant, (Limita- 
tion Act (1963), S. 23); AIR 1952 Cal 78, 
Rel, on.; AIR 1979 Cal 203, Dist. (Para 3) 


(B) Civil P, C. (5 of 1908), O. 6, R. 17 
and O, 9, R. 13 — Order setting aside ex 
parte order — Effect of order on order 
allowing application for amendment 
passed while defendants were ex parte, 


In the instant case the amendment of 
the plaint had once been allowed when 
the defendants were ex parte. When as 
a result of the application under O, 9, 
R. 13, Civil P. C., the ex parte decree 
was vacated, the suit would indeed not 
relegated to the position when defendants 
were first set ex parte, but the stage of 
actual trial. Orders passed prior to trial 
would not automatically be wiped out. 


*Against Order of Sub, J., Jeypore. D/- 
23-7-1979. 


CY/CY/B398/81/JDD/MVJ—H 


Gopal Debjibhal v. Rishal Singh 


of the suit taking years, 


A.LE, 


In the present case, the time-lag was 
short, but there may be cases where the 
defendant could be set éx parte at an 
initial stage and after a chequered career 


called for trial. When in such a suit on 
defendant’s application the ex parte 
decree is! vacated, the effect of vacation 
of the ex parte decree cannot affect all 
proceedings taken in the suit after tha 
defendant: was initially set ex parte, 
Those orders under which the rights of 
parties have been allowed to work out 
and which in the absence of challenge 
nave become final cannot be set aside or 
treated to have been recalled as a re- 
sult of the ex parte decree being vacat- 
ed. Therefore the order allowing amend- 
ment of plaint would stand as it was and 
would not be affected by the order set- 
ting aside ex parte decree. 
Cases Referred ; Chronological Paras 
AIR 1979 Cal 203 3 
AIR 1952. Cal 78 3 


Y. S. N. Murty, for Petitioner: B. R. 
Rao and „B, D. N, Swamy, for Opposite 
Parties, ~ 


ORDER :— It is a plaintiff's applica- 
tion challenging the order of the learn- 
ed Subordinate Judge of Jeypore refus- 
ing to allow an application under O. 6, 
R. 17 of the Code of Civil Procedure 
for amendment of the plaint, 


2. Title suit No, 4 of 1973 was insti- 
tuted for specific performance of an 
agreement dated 23-11-1971 by which 
cefendants had undertaken to deliver a 
specified: quantity of timber. Petitioner 
abtained an interim order of injunction 
against removal of the timber: and when 
the interim order was rescinded, Mis~ 
cellaneous Appeal No, 150 of 1973 was 
earried to this Court where injunction 
vas again granted. During the pendency 
af the appeal, original defendant No. 1 
died on 16-8-1973 and substitution was 
made on 22-11-1973. According to the 
plaintiff, notwithstanding injunction 
from this Court, defendants felled the 
standing trees, cut them into pieces, re- 
moved the logs and disposed of the same 
vith a view to making the suit infructu- 
ous, The suit was posted for hearing to 
14th Mar, 1978, when defendants were 
sat ex parte. On 15th Mar. 1978, plain- 
tiff applied for amendment of the plaint, 
The amendment was allowed and the 
suit was decreed ex parte on 20th Mar, 
1978. On the basis of an application un- 


it might be 


(Para 4) . 
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der O, 9, R. 13 of the Civil P. C., the 
ex parte decree was vacated on 2-4-1979. 
The court ordered thai a copy of the 
petition for amendment of the plaint 
should be served on the defendants ‘and 
after hearing both part.es rejected the 
application for amendment on 23-7-1979. 
In the application for amendment, the 
plaintiff had specifically pleaded that the 
necessity for the amerdment arose on 
account of events that happened after 
the suit was filed and unless the alter- 
nate relief for compensation on the basis 
of the value of the timber was allcwed, 
the suit would be rencered infructuous, 

3. Mr. Murty in support of the appli- 
cation contends that the learned Sub- 
ordinate Judge has gcne wrong ir ac- 
cepting the plea of limitation. Plaintiff’s 
case was that the relief for compensation 
became necessary to be asked for on ac- 
count of events which happened during 
the pendency of the suit, For admitting 
consideration of the alternate relief, the 
date of institution of -he suit was not 
material because the cause of action for 
the alternate relief wes recent anc no 
premium could have been attached to 
the pendente lite conduct of the cefen- 
dants, Relying on the decision of 
Mukherji, J., as the learned Judge then 
‘was, in the case of Rejendra Nath Saha 
v. Saraswati Press Ltd., AIR 1952 Cal 
78, Mr. Murty argues that the original 
suit for specific performance could be 
converted by amendment into a claim 
for damages for breach of contract and 
such an amendment did not amount to 
altering the cause of action or the na- 
ture of the suit. In the self-same deci- 
sion it was pointed out by the learned 
Judge that the cause of action in a suit 
for specific performanze or damage was 
the breach of contrac; and, therefore, 
when in lieu of specific performance 
damages are asked for, the cause of atc- 
tion continues to be breach of contract 
and one relief which is impossible of 
performance on account of the defen- 
dant’s conduct is substituted by the alter- 
nate relief asked for, The ratio of the 
decision reported in AIR 1952 Cal 78, is 
based upon an analysis of the law ap- 
plicable to the facts of a case like the 
present one, 


Mr. Swamy for the other side relied 
upon a later Bench cecision of the Cal- 
cutta High Court in the case of Gopi 
Nath Sen v. Bahadurmal Dulkchand, 
AIR 1979 Cal 203, where the Court held 
that the question of granting relef by, 
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way of damages in leu of or in substi- 
tution of specific performance is a mat- 
ter resting entirely with the Court and 
parties have nothing te do with it. The 
plaintiff, therefore, could not be allow- 
ed to abandon the case for specific per- 
formance and vet claim damages in lieu 
thereof. That was a case where the 
plaintiff was not ready to perform his 
part under the contract. The latter case 
of the Calcutta High Court would not 
apply to the facts of a case of the pre- 
sent type, There is, therefore, no ques- 
tion of limitation in the present case. 


4, There is another feature which . 
must also be taken notice of The 
amendment of the plaint had once been 
allowed when the defendants were ex 
parte. When as a result of the applica- 
tion under O, 9, R. 13, Civil P. C.. the 
ex parte decree was vacated, the suit 
was indeed not relegated to the position 
when defendants were first set ex parte, 
but the stage of actual trial. Orders 
passed prior to trial would not auto- | 
matically be wiped out, In the present 
case, the time-lag was short, but there 
may be cases where the defendant could 
be set ex parte at an initial stage and 


‘after a chequered career of the suit tak- 


ing years, it might be called for trial, 
When in such a suit on defendant's ap- 
plication the ex parte decree is vacated, 
the effect of vacation of the ex parte 
decree cannot affect all proceedings 
taken in the suit after the defendant 
was initially set ex parte. Those orders! 
under which -the rights of parties have; 
been allowed to work out and which in; 
the absence of challenge have become 
final cannot be set aside or treated to 
have been recalled as a result of the 
ex parte decree being vacated. 

5. In my opinion, the learned Sub- 
ordinate Judge went wrong in refusing 
the prayer for amendment in the facts 
of the case. The Civil Revision is ac- 
cordingly allowed and the impugned 
order is set aside. The amendment shall 
be carried as required by law, Defen= 
dants shall be now given an opportunity 
of filing additional written statement, if 
any, within a time to be fixed by the 
trial court. I call upon the parties to ap- 
pear before the trial court on March 16, ` 
1981 to which date the suit shall stand 
posted, 

There would be no order for costs, 


Revision allowed. 
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AIR 1982. ORISSA 244 
R. N. MISRA, Actg. C. J. 
AND N. K. DAS, J. 


R. Satyanarayan Murty, Petitioner v, 
V, Raghu Ramarao and others, Opposite 
Parties. © 

Original Jurisdiction Case No, 387 of 
1979, D/- 6-1-1981, ` 


(A) Orissa Land Reforms Act (16 of 
1960), S. 15 (7) — Appointment of 
receiver — Jurisdiction vests both in 


revenue officer and appellate authority 


as well. 

Every appellate court, “les there be 
any restrictions in the relevant statute, 
has the same power as the original 
forum. If the Revenue Officer had the 
jurisdiction to appoint a receiver, the 
appellate authority in respect of a mat- 
ter covered by S. 15 would equally 
have jurisdiction to appoint a receiver. 

(Para 3) 


(B) Orissa Land Reforms Act (16 of 
- 1960), S. 15 (7) — Revenue Officer dis- 
charging receiver on findings reached by 
him in application under S. 36A — Ap- 
peal against discharge of receiver — Ap- 


pellate authority ordering continuance of. 


receiver — Order of appellate authority 
could not be resisted on ground that ap- 
pellate authority had no power to ap- 
point receiver since order of continu- 
ance was not in appeal on orders passed 
in application under S. 36A, (Para 4) 


S. C. Roy and P. V. Ramdas, for Peti- 
tioner; Y, S. N. Murty and Addl. Stand- 
ing Counsel, for Opposite Parties, 


MISRA, Actg. C. J.:— Challenge in this 
application for a writ of ‘certiorari is to 
the order passed by the Additional Dist- 
rict Magistrate (opposite party No. 3) in 
exercise of appellate jurisdiction under 
the Orissa Land Reforms Act (herein- 
after referred to as the ‘Act’). Opposite 
party No. 1 claiming to be a tenant in 
respect of 1.60 acres of land as ‘detailed 
in paragraph 2 of the writ petition mov- 
ed the Revenue Officer by filing two 
separate applications under S. 36-A of 
the Act, The first application which was 
registered as ©. L. R. Case No, 785 of 
1976 related to 1.00 acre of land while 
the other registered as O.L.R. Case No. 
1964 of 1976 was in respect of Ac.0.60 
decimals of land. Pending adjudication 
of these two cases, the tenant-opposite 
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A.LR:. 
the Act before the Revenue Officer ` in 


O. L. R. Case No. 2380 of 1976 for the 
self-same land on the allegation 


cultivating possession, The tenant ap-'. 


plied in the lastly instituted case under -` 


S. 15 (5) for ad interim injunction and 


for the appointment of a receiver as ~ 


provided under S, 15 (7) of the Act. On. 
4-12-1976, the Revenue Officer appointed 
the local Revenue Inspector as receiver . 
of the standing crop. The petitioner took 
the stand that opposite party No, 1 was 
not his tenant and had no connection 
with the land. The Revenue Officer re- 
jected both the applications under Sec- 
tion 36-A of the Act. Opposite Party. 
No. T preferred appeals before the Ad- 
ditional District Magistrate challenging 
the rejection of the claim. The Revenue 
Officer thereafter rejected the applica- 
tion under S. 15 of the Act on the basis 
of his finding in the cases under S, 36-A 
of the Act’ and asked’ the receiver to 
hand over the property to the petitioner. 
By order dated 5-9-1978, the Additional 
District Magistrate directed :— 

“On careful consideration of the facts 
as well as the law governing the matter 
I hold that pending final adjudication of 
the dispute in this court, the R, I. Bada 
Ramachandrapur should continue as the 
receiver for the lands. He is directed to 
lease out the lands in napus auction for 
cultivation.” 

The petitioner challenged that direction 
in revision before the Revenue Divi- 
sional Commissioner without any suc- 
cess. Therefore, this writ application has 
been filed challenging the appellate 
order as sustained in revision. 3 

2. The main contentions in support of 

the application are :— 


(i) S. 15 (7) of the Act confers juris- 
diction on the Revenue Officer only in 
the matter of appointment of receiver. 
The appellate court, therefore, had no 
jurisdiction to appoint or direct continu- 
ance of the appointment of receiver; 

(ii) In view of the finding in the two 
applications under S. 36-A of the Act 
that there was no relationship of land- 
lord and tenant between the parties, as 
long as the finding had not been vacat- 
ed, it was not proper for the appellate 
authority to continue the appointment 
of receiver; 

(iii) From the order of initial appoint- 
ment of rec@iver, it is clear that the ap- 
pointment was for the standing crop. 





thate i. 
the landlord was interfering with.. his | 


-/an automatic 





T982 
; The, receivership had, therefore, come to 
terminafion after the 
` standing crop had been removed, There 


. :was, therefore, no scope for continuing 
the ‘receiver by the Additional District 


,. Magistrate. 


It is next contended that in a procéed- 


‘ing under S. 36-A of the Act, there is no f 


scope for appointing -a receiver and, 
-therefore, the order of continuance of 
. receiver was an act without jurisdiction. 


3. None of the contentions seems to 
be valid, Every appellate Court, unless 
there be any restrictions in the relevant 
statute, has the same pcwer as the ori- 
ginal forum, If the Revenue Officer had 
the jurisdiction to appoint a receiver, 
the appellate authority in respect of a 
matter covered by S. I of the Act had 
equally a jurisdiction to appoint a 
receiver, l 

4. It is not disputed that in the pro- 
ceedings under S. 36-A of the Act, the 
Revenue Officer had negatived the exist- 
ence of relationship of kandlord and ten- 
ant, but that matter has not become 
final as appeals are pending challenging 
the orders of the Revenne Officer. „When 
the Revenue Officer distharged the re- 
ceiver, an independent appeal had, been 
carried in O.L.R, Appeal No, 190 of 1978 
in which the impugned order of continu- 
ance of receiver was passed. The Addi- 
tional District Magistrate was, therefore, 
not exercising the powe- of appointment/ 
continuance of receiver in. the appeals 
against the orders passed under S. 36-A 
of the Act, but had passed the order in 
the appeal against the direction discharg- 
ing the receiver, The s€cond contention 
has, therefore, no force at all. 

5. In view of the clear order of the 
Revenue Officer in the matter of appoint- 
ment of receiver, the appointment ap- 
pears to have been initially for the 
standing crop of 1976 end by the time 
the appeal came before ‘the appellate 
authority, there was actually no receiver- 
ship in existence. The Revenue Officer’s 
order dated 31-7-1978 rans thus:— 

“On scrutiny it is seen that the re- 
ceiver was appointed oniy for the stand- 
ing crops on 4-12-76 br the Revenue 
Officer, Chhatrapur, So the handing over 
possession is not necessary, Inform the 
party accordingly. Inform R.I.. Bada 
Ramachandrapur.” 3 oat 
The impugned order directed continu- 
ance of the receiver, Since there was no 
receiver by then, strictly speaking a 
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direction for continuance was not appro- 
priate. We, however, do not think on 


that technical ground we should exer- 
cise our inherent jurisdiction and inter- 
fere in the matter. On the other hand, 


we are of the view that the appeal which 
has been pending for more than two 
years before the Additional District 
Magistrate should be disposed of. along 
with the appeals arising out of the appli- 
cations under S. 36-A of the Act, While 
declining to interfere in the matter, we 
call upon the Additional District Magis- 
trate to dispose of all the three appeals 
by the end of Feb., 1981 without fail. 


6.: There would be no order for costs, 
DAS, J.:— I agree, 
' Order accordingly, 


' AIR 1982 ORISSA 245 
B. K. BEHERA, J. 


State of Orissa and others, Appellants 
v. Orissa Oil Industries Ltd, and others, 
Respondents, 


_ Misc, Appeal No. 263 of 1982, D/- 31-5- 
1982.* 


(A) Evidence Act (1 of 1872), S. 114 — 
Statement in judgment of Court as to 
what happened before it — Should not 
ordinarily be allowed to be challenged. 


- Where a statement appears in the 
judgment of a court that a particular 
thing happened or did not happen before 
it, it ought not ordinarily be permitted 
to be challenged by a party unless, of 
course, both the parties to the litigation 
agree that the statement is wrong, or 
the court itself admits that the statement 
is erroneous. (Para 6) 


(B) Civil P. C. (5 of 1908), O. 27, R. 9 
(Orissa) and R. 8 — Suit against Govt. 
and its Officers — Procedure under R. 8 
not followed — Govt. pleader cannot 
put in appearance on behalf of Govt. 
Officers, 


As. per R. 9 introduced by Orissa High 
Court, where the Government under- 
takes the defence of a suit against a pub- 
lic officer, the Government Pleader, up- 
on being furnished with authority to ap- 
pear and answer the plaint, shall apply 
to the Court, and upon such application, 
the Court shall cause a note of his auth- 


*From order of R. K. Misra, Sub. J., 
Sambalpur, D/- 14-5-1982, 
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ority to be entered in the register of 
civil suits as required by R. 8. (Para 6) 


Where in a suit against the Govt. and . 


its Officers the procedure as prescribed 
by R. 8 was not followed the Govt. 
pleader appearing before the Court could 
not be said to have authority to appear 
on behalf of the Officers of the 
who were also proceeded against, in the 
suit. AIR 1954 Cal 455, Foll, (Para 6) 


(C) Civil P. C. (5 of 1908), O. 27, R, 8 
wm Suit against Govt. — Inference of ad- 
equate opportunity to Govt. counsel of 
representing Govt., if warranted. ; 


Where the party filing the suit against 
the Govt, two days before commence- 
ment of summer vacation, moved the ap- 
plication for interim injunction with only 
one day to go before summer vacation 
and the matter was hurried through and 
an order of ad interim injunction cover- 
ing nearly 20 pages in’ the order-sheet 
was passed. The Govt, pleader could not 
be said to have been given due and ad~ 
equate notice regarding the institution 
of the suit and the moving of application 
for ad interim injunction and in the cir- 
cumstances, in the absence of proper au~ 
thority and instructions, the Government 
pleader could not be said to have effec- 
tively. represented the case of the Govt. 
before the court. - (Para 8) 

(D) Civil P. C. (5 of 1908), S. 80 (2) — 
Permission under — Is a condition pre- 
cedent even for suit for injunction. 


Where the permission to file suit on 
application under S, 80 (2) was refused 
by the Court in a suit for injunction 
against the Govt, the Court could not 
grant interim injunction on the day the 
suit was admitted as the suit itself was 
not maintainable in the absence of no- 
tice under S. 80, (Para 10) 


(E) Civil P. C. (5 of 1908), O. 39, R. 3 —~ 
Grant of interim injunction without no- 
tice to opposite party — Recording of 
reasons is essential, (Para 11) 


(F) Civil P. C. (5 of 1908), O, 39, Rr. 3 
and 4, S. 100 — Order of interim injunc- 
tion without notice to opposite party 
(Govt.) — Closure of Court for summer 
vacation immediately after grant of in- 
junction — Appeal against order is com- 
petent despite right of aggrieved party 
under R, 4 to have order of injunction 
rescinded, (Para 11) 

(G) Civil P. C. (5 of 1908), O. 39, Rr, 1 
and 2 — Grant of temporary injunctions 
=~ Conditions to be satisfied, 


State v, Orissa Oil Industries Ltd, 


Govt. 


.pany ‘to restrain the 


A.L R. 
The following propositions are to be 
established in order to invoke the juris- 
diction of the Court to get an interlocu- 
tory order of injunction under Order 39, 
Rules 1 and 2, Civil Procedure Code. 


(i) Plaintiff has a prima facie case, (ii) 
If interim injunction is refused he will 
suffer an irreparable injury. Gii) The ba- 
lance of convenience is in his favour, 


Where the agreement under which a 
Company was granted contract by the 
Govt. to collect sal seeds from certain 
areas contained a -clause which was in- 
dependent, to the effect that when Fo- 
rest Development Authority is consti- 
tuted for any of the area out of the re- 
gion for which contract was given, such 
area “shall automatically be deemed to 
have been taken out from the existing 
areas covered by this agreement” and, ìn 
fact, such authority was constituted for 
certain area that area would be deemed 
to have to be taken out of the areas co- 
vered by the agreement and as such, 
there could not be said to be any prima 
facie case in favour of the Company in 
a suit for injunction filed by the Com- 
Corporation and 
Govt, from taking possession of the area 
for which the Corporation was consti- 
tuted. This would be so in spite of an- 
other clause in the agreement for giving 
area of equal potentiality to the Com-« 
pany. Further, when it was also appear= 
ed from the letter written by the Com- 
pany to the Govt. that in the previous 
year before filing suit that there had 
been excess collection which could not 
be processed inside the State and for 
this, permission of the 
ment had been sought for processing 
10,000 tons of sal seeds kernels outside 
the State, it could not be said that any 
irreparable injury, would be caused to 
the Company if interim injunction was 
not granted nor could it be said that 
balance of convenience was in favour of 
the Company when the Corporation had 
already undertaken the operations of 
the area for which the Corporation was 


constituted, (Para 17) 
Cases Referred: Chronological Paras 
AIR 1981 Cal 351 IT 


(1977) 2 Cut WR 874 7 
AIR 1976 Kant 66- ir 
AIR 1975 SC 1967 K 
AIR 1975 Bom 197 


(1975) 41 Cut LT 6973 (1975) 1 Cut wa 


366 


State Govern-. 
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11975) 1 All ER 504: (1€75) 2 WLR £162 
1975 AC 396, American Cyanamid Co. 


. v, Ethicon Ltd. 12 
(1974) 40 Cut LT 336 12 
AIR 1971 Andh Pra 380 19 
AIR 1970 Orissa 239 i 10 


AIR 1969 Patna 25 8 
AIR 1966 SC 1068 Po, l 
AIR 1965 Bom 109: 1965 (2) Cri LJ 75 7 
(1965) 2 WLR 751: (1965) 1 All ER 334: 

1965 Ch 694, H, Clark (Doncaster) Ltd. 

v. Wilkinson 6 
AIR 1964 SC 377: 33 Com Cas 783 6 
(1964) 30 Cut LT (Notes) 82: ILR (1964) 


Cut 598 T 
(1962) 28 Cut LT (Notes) 114: ILR (2962) 

Cut 673 6 
AIR 1957 Ker 119 13 
AIR 1954 Cal 455 6 
AIR 1954 Mad 1008 13 
AIR 1948 PC 168 13 
AIR 1946 Patna 177 12 


(1865) 12 LT 628: 13 WR 856: (1865) 6 
New Rep 288, Wakefield v. Duke of 
Buccleuch 12 


G. Das, Advocate General, B. B. Mo- 
hanty and G. B. Patnaik, for Appellants; 
R. Mohanty, B. Mohanty and A, Fatta- 
nayak, for Respondents, 


ORDER:— The quest.on for considera- 
tion before me is as to. whether this 
Court should stay the operation of the 
impugned order of ad interim injunc- 
tion passed by the learned Suborčinate 
Judge, Sambalpur, in Miscellaneous Case 
No. 45 of 1982 arising sut of Title Suit 
No, 37 of 1982 instituted by the respon- 
dents against the appellants in his court 
injuncting the appellants from giving 
effect to the resolutions dated 23-4-1980, 
15-5-1980 and 30-5-1980 of the State 
Government m the Department of Fo- 
rest, Fisheries and Animal Husbandry 
and the letter dated 7-5-1982 of the ap- 
pellant No. 4 addressed to the respon- 
dent No, 2 debarring the respondeni No. 
2 from collecting sal seeds from out of 
the areas of the Simil:pahar Fores! De- 
velopment Corporation Limited and fur- 
ther informing that the collection and 
disposal of sal seeds by it from 1-10- 
1981 would be confined to the jur-sdic- 
tion of the present Earanjia Division 
only, and from interfering in any man- 
ner with the exclusive right of the re- 
spondent -No. 2 to collect and appropri- 
ate sal seeds from the areas describ2=d in 
the schedule to the application’ and sup- 
ply the same to the respondent No. T for 
utilisation in its industry and from im- 
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peding in any manner the ingress or 
egress of the men and trucks/vehicles of 
the respondent No. 2 into and out of the 
scheduled areas or transport thereof 
from/out of scheduled areas and from 
refusing to. issue necessary permits for 
the said purpose. In the schedule of the 
order had been included the entire fo- 
rests of Karanjia and Baripada Forest 
al- 
loted/attempted to be allotted to Simili- 
pahar Forest Development Corporation 
Limited. 

2. The respondent No, 2 had been 
granted lease by the State Government 
in respect of twelve forest divisions in- 
cluding the Baripada and Karanjia Di- 
visions for the purpose of collection of 
sal seeds from which oil is extracted and 
used for manufacture of some commodi- 
ties. The leases in question had been re- 
newed from time to time in favour of 
that company, On 8-1-1979, the State 
Government passed a policy resolution 
in regard to exploitation of minor forest 
produce including the sal seeds, Subse- 
quent to this policy decision of the State 
Government, the application of the re- 
spondent No. 2 for renewal was consi- 
dered and it was granted lease for a pe- 
riod of ten years on the conditions laid 
down in the policy decision as well as 
on the terms and conditions of the lease 
executed between the parties. This lease 
was to continue until the year 1989. 


On 22-4-1980, the respondent No. 2 
was informed in a letter from the Divi- 
sional Forest Officer, Baripada, to the 
effect that the Similipahar Forest De- 
velopment Authority had come into ex- 
istence since February, 1980 and there- - 
fore, the respondent No. 2 was to abide 
by clause 17 (v) of the Agreement and 
no collection should be made in the Si- 
milipahar Reserved Forest (Annexure 17 
to the plaint). Thereafter, as per An- 
nexure 18 to the plaint, the Managing 
Director of the Similipahar Forest De- > 
velopment Corporation Limited, which is 
a Government of Orissa Undertaking, 
invited sealed tenders from interested 
parties for purchase of sal seeds for the 
year 1980 from the Project area. The 
respondent No. 2 unsuccessfully chal- 
lenged the legality of the aforesaid letter 
dated 22-4-1980 from the Divisional Fo- 
rest Officer, Baripada, in the Calcutta 
High Court, before a learned single 
Judge and the writ application was dis- 
missed on 19-5-1980, Against the order 
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of the learned single Judge, the respon- 
dent No, 2 moved a Division Bench of 
the Calcutta High Court in P.H.A.T. No. 
1445 of 1980 and the appeal was dismiss- 
ed as per Annexure A to the memoran- 
dum of appeal presented in this Court, 
The respondent No. 2 then moved a pe- 
tition in the Supreme Court for grant 
of Special Leave to Appeal in S.L.P. No. 


5515 of 1980 against the judgment of the’ 


Calcutta High Court, but it was with- 
drawn. The respondent No. I then filed 
a writ application in this Court (0.J.C, 
No. 954 of 1980). 

In the meantime, the respondent No. 
1 made a representation to the State 
Government for reconsideration of the 
decision with respect to the lease of sal 
seeds in the Similipahar Forest Develop- 
ment area and on consideration of the 
representation, it was decided that the 
areas would be given to the respondent 
No, 2 for collection of sal seeds for a pe- 
riod of one year only, ie., 1981. Pursu- 
ant to this order, the respondent No, 2 
was permitted to collect sal seeds for 
the year 1981. 

3. The respondents have now insti- 
tuted Title Suit No. 37 of 1982 in the 
court of the learned Subordinate Judge, 
Sambalpur and have prayed for ad inte- 
rim order of injunction against the ap- 
pellants injuncting them from giving 
effect to the Government resolutions and 
the letter of the Divisional Forest Officer 
dated 7-5-1982 referred to above. The 
suit was instituted on 12-5-1982, The 
application for ad interim injunction 
was filed on 14-5-1982. On the same day, 
the impugned order was passed which 
the State Government could know on 
17-5-1982 having received notice there- 
.of from the court of the learned Sub- 
ordinate Judge. 15-5-1982 was the last 
working day for the subordinate civil 
courts in this State and the summer 
vacation commenced on and from the 
6th May, 1982. The last working day. 
ie., the 15th May, 1982, was ordinarily 
to be observed as a clearance day by the 
court. Because of this difficulty and as 
the order of injunction had been passed 
only one day prior to the day when the 
civil courts were to be closed, the copy 
of the impugned order could not be ‘ob- 
tained by the appellants, After obtaining 
an order of ad interim injunction in 
their favour, the petitioners in O.J.C. 
No, 954 of 1980 have now put in a memo- 
randum in this Court on 17-5-1982 stat- 
ing thus: 
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“The petitioners amongst others have 
already filed T. S. No, 37/1982 and Mise. 
Case No, 45/1982 in the Court of the 
learned Subordinate Judge, Sambalpur 
in respect of the subject matter of this 
Writ Petition as well as subsequent 
orders/actions of the opposite parties. 
The petitioners, therefore, do not pro- 
pose to continue with this Writ Petition 
any longer, and accordingly seek leave 
of this Hon’ble Court to withdraw the 
same. 


4. After hearing the learned counsel 
for both the sides, I had, on the 2Ist 
May, 1982, passed an interim order of 
stay and called for the record for hear- 
ing on the question of stay of the im- 
pugned order till the disposal of tha 
appeal. i 

The learned Advocate-General, ap- 
pearing on behalf of the appellants, has 
taken a number of legal and factual 
grounds and has contended that the im- 
pugned order could not legally be pass- 
ed against the appellants. According to 
Mr. R. Mohanty, the learned counsel for 
the respondents, however, the impugned 
order had legally and duly been passed 
by the learned Subordinate Judge after 
hearing the respondents and the learned 
Government pleader for the appellants 
who had conceded for the grant of ad 
interim injunction and in view of the 
facts and circumstances of the case and 
the urgency of the matter, the learned 
Subordinate Judge was legally correct in 
passing the impugned order which could 
not be called in question. 

5. The learned Subordinate Judge, 
while passing order No, 3 dated 14-5~ 
1982, had recorded thus: 

“3. The learned Advocate appearing on 
behalf of the plaintiff are present and 
the Government pleader on behalf of 
the State-defendants is also present, 
Heard the matter on the question of ad 
interim injunction, 

4, The learned Government pleader 
submitted that he has got no objection 
if the ad interim injunction is granted, 
but he should be given a chance to file 
an objection till the next date. Put up 
later on for further orders.” 

The learned Subordinate Judge then 
proceeded to pass and record the im- 
pugned order and just before the opera- 
tive part was recorded, the learned Sub- 
ordinate Judge stated thus: 

“9. As stated above a copy of the pe- 
tition was served on the Government 
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pleader Sri S. Debata: of Beatties Dis- 
trict and as required under S. 80 (2), 
C.P.C. at the time of hearing of the, peti- 
tion the Government pleader Mr, Debata 
was present and he . was also asked 
whether he has any resson to object in 
the ex parte ad interim injunction. . The 
learned Government pleader submitted 
that ad interim injunction may be issu- 
ed, but the right of the Government to 
file objection may be preserved. So. the 
State Governnient. may file an objection 
and contest the misc. case before in- 
junction is made absolute. ` 


10. After perusing the plaint, the rel- 
evant documents in favour of the peti- 
tioners and going throvgh the petion 
it is necessary that ar ad interim in- 
junction be issued agairst the defendants 
in the manner as: prayed by them. =...” 


The learned Subordinate Judge. then 
directed issue of notices to the appel- 
lants to show cause by 9-7-1982 as to 
why the ad interim injunction passed 
against them should not’ be made abso- 
lute. 


6. A serious dispute has arisen as a 
whether in fact, the learned Government 
pleader could appear and had appeared 
on behalf of all. the aopellants and had 
conceded for passing cf.an ad -interim 
order of injunction. Tre learned Gov- 
ernment pleader has sworn an affidavit 


in this Court enclosing a copy of his 
letter addressed to the District Judge, 
Sambalpur, making allegations . against 


the conduct of the learned Subordinate 
Judge and according t2- him, he hes -not 


made any such submissions and. his ver- 


bal prayer for an adjcurnment had been 
rejected, In either. casa, the 
very grave. If the leaned Governmenf 
pleader had not made such a concession. 
the learned Subordinate Judge: had nc 
justification to record tnat he. had so con- 
ceded. If, on the other hand, a conces- 
sion had, in fact, been made, it must be 
taken that the learned Government plea- 
der has now made fabe statements. ir 
the affidavit filed. in tais Court. This 
matter need not be gone into at this 
stage as the Subordinate Judge is 


noz 
before this Court ani no commen 
should be made agairst him withou- 


asking him to give his comments on the 
affidavit put in by the learned Govern- 
ment pleader in this Court. As has beer 
laid down by the Supreme Court :n the 
case of Bank of Bihar v. Mahabir Lal 
(1963) 33 Com Cas 783: (AIR 1964 SC 
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,on such. application,. 
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377), where a statement. appears in the 
judgment of a court that a particular 
thing happened or did‘ not happen be- 
fore it, it ought not ordinarily be per- 
mitted to be challenged by a party un- 
less, of course, both the parties to the 
litigation agree that. the statement is 
wrong, or the court itself admits that 
the statement is erroneous. Similar is 
the principle laid down in the case:: of 
Rama Santra v. Rani Soudamini ` Man- 
jari Devi, (1962) 28. Cut LT (Notes) 114. 
The learned- Advocate-General has in- 
vited my attention to the observations 
made by Lord Denning M. R, in the 
case of H., Clark (Doncaster) Ltd. v. Wil- 
kinson, (1965) 2 WLR 751, and has con- 
tended that a concession made by a soli- 
citor having no ostensible or. apparent 
authority is not binding on .the party. In 


-the instant case, it would not be neces- 


sary, in my view, to go into this question 
as on a perusal of the part of the order 
extracted above, it would be seen that 
although the concession said to have 


“been made by the learned Government 


pleader had been referred to, it had not, 
in. terms, been relied on while passing 
the order in favour of the respondents. 
That. apart, as rightly submitted by the 
learned ” ‘Advocate- General, the learned 
could appear for 
the appellant No. 1’ (State of Orissa), 
but had no authority to appear for other 
public officers and,the Similipahar Fo- 
rest Development Corporation | Limited. 
As per the Orissa High. Court. amend- 
ment, by addition of a new rule as Rule 
9 to Order 27 of the Code of Civil Pro- 
cedure: 

“In every case in, which the Govern- 
ment pleader appears for the’ Govern- 
ment as a party on its own accounts or 
for. the .Government „as undertaking, the 
provision of Rule 8 (1), the defence of 
a suit against an officer of a Govern- 
ment, he shall in lieu of Vakalatnama, 
file.a memorandum of unstamped paper 
signed. by him and stating on whose be- 
half he appears.” 

No memorandum | of ` appearance has 
been put in by the learned Government 
pleader in this suit, As provided in 
O. 27, R. 8 of the Civil P. C., where. the 
Government undertakes the defence of 


„a suit against a public officer, the Gov- 


ernment pleader,; upon being furnished 
with authority to appear and answer, the 
plaint, shall apply to the Court, and up- 
the. .Court shall 
cause a note of his authority to be enter- 
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ed in the register of civil suits, There is 
no material that the learned Govern: 
ment pleader had authority from the 
State Government to appear on behalf 
of the public officers. As has been laid 
down by the Calcutta High Court in the 
case of Lutfar Rahaman Laskar Haji 
Kabadali Naskar v. State of West Ben- 
gal, AIR 1954 Cal 455, unless the. proce- 
dure laid down in O. 27, R. 8 has been 
followed, the court is to proceed on the 
footing that there has been no appear- 
ance by the Government pleader on be- 
half of the public officers and the inti- 
mation filed by the Government pleader 
for appearance on their behalf cannot 
be accepted, Thus, if the learned Gov- 
ernment pleader had authority to ap- 
pear on behalf of the State Govern- 
ment, he had no authority to appear on 
behalf of the other appellants and 
therefore, even assuming that a conces- 
sion had been made by him, in view of 
the provisions of O, 27, R. 8, his appear- 
ance on behalf of the public officers was 
to be ignored by the court and he had 
no authority to appear for the Simili- 
pahar Forest Development Corporation 
Limited (appellant No. 6). 


7. The learned Advocate-General 
has strenuously urged relying on the 
provisions of Ss. 16, 19 and 20 of the 
Civil P. C. that the Subordinate Judge, 
Sambalpur, had no territorial jurisdic- 
tion to entertain the suit and the suit 
` could only be instituted in an appropri- 
ate court having jurisdiction over the 
areas. where the sal seeds were to be 
collected. Mr. R. Mohanty, however, 
has, in this connection. relied on the 
principles laid down in the cases of S. P. 
Gantayat v. Principal, Regional Engi- 
neering College, Warangal (A. P.), (1977) 
2 Cut WR 874, Sohanlal Sukla v., Dila- 
sukrai, (1964) 30 Cut LT (Notes) 82, 
Khanchand Pokardas v. Harumal D. 
Varma, AIR 1965 Bom 109 and State of 
Maharashtra v. Sarvodaya Industries, 
AIR 1975 Bom 197, and has submitted 
that as the letter dated 7-5-1982 convey- 
ing the decision of the State Govern- 
ment, referred to above, had been com- 
municated to the respondent No, 2 in 
its address at Sambalpur and had been 
received at Sambalpur, the suit could 
be instituted ‘in the court of the Sub- 
ordinate Judge at Sambalpur. It would, 
not in my view, be necessary to go into 
this important question which is one of 
facts and law at this stage. í 
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8. Before examining the other con- 
tentions raised on behalf of the appel- 


lants, it would be better to keep in mind 
some salient features with regard to 
the institution of the suit and the mov- 
ing of an application for ad interim in- 
junction, The suit was instituted on 12-5- 
1982 and an order was passed by the 
learned Subordinate Judge on that ‘day 
to register the suit and put up on 14-5- 
1982 with office note. On 14-5-1982, the 
following order was passed which -was 
recorded by the learned Subordinate 
Judge in his own hand:— . 


“Seen office . note in the suit, The 
plaintiff has filed all the necessary re- 
quisites, necessary in the suit to be filed. 
Process fees, etc. have been duly filed. 
Admit the suit and issue summons for 
settlement of the issues to the defen- 
dants, fixing to 9-7-82 for service re- 
turn.” 


It has been stated in paragraph 67 of the 
plaint that notices dated 12-5-1982 un- 
der Section 80 of the Code of Civil Pro- 
cedure had been despatched through re- 
gistered post to the Chief Secretary to 
the Government of Orissa, Bhubane- 
swar and the Secretary, Forest, Fishe~ 
ries and Animal Husbandry Départment, 
Government of Orissa, Bhubaneswar. 
Thus the suit had been instituted before 
the expiry of two months after the noti- 
ces were sent, An application for leave 
to sue and to move the urgent applica- 
tion for injunction was made ready on 
12-5-1982. but was filed in the court on 
14~5-1982, An application under ©. 39, 
Rr, 1 and 2 for ad interim injunction 
supported by an affidavit dated 14-5- 
1982 was sworn on that day at 8-05 am. 
as could be seen from the endorsement 
thereon by the Commissioner of Affida- 
vits, and was filed on the same day. An 
application under O., 39, R. 3 of the Civil 
P. C. for passing of an ex parte order 
of injunction was also made ready and 
filed on 14-5-1982, On 13-5-1982, notice 
was given in writing to the learned Gov- 
ernment pleader by the learned Advo- 
cate for the respondents that they would 
move the plaint and petition under O. 39 
on the next day, ie, on the 14th May. 
1982. Although it has been mentioned 
therein that the copies of the plaint, pe- 
tition under O. 39, R. 3 and petition un- 
der S. 80 had been served, the learned 
Government pleader had endorsed thus: 

“Received copies of the plaint and in- 


junction petition.” 7 


1982 


This endorsement, strangely enough, 
had been signed on 13-5-1982 althcugh 
an earlier pointed out by me, the appli- 
cation for injunction wes dated 14-5- 
1982, There is no encorsement of the 
learned Government pleader on any of 
the applications to the effect that he had 
received copy of the same, apart irom 
the endorsement dated 13-5-1982 in a 
separate paper referred to above, There 
is nothing to show that he had received 
the copy of the applicetion made under 
O. 39, R. 3 of the Civil P. C. Apart from 
the statement recorded by the leerned 
Subordinate Judge in nis order dated 
14-5-1982 that copy oë the application 
made under S. 80 reac with S. 15. of 
the Civil P. C. had duty been served on 
the Government: pleader, there :s no 
other record to show tais and there has 
been no endorsement af the Goverrment 
Pleader with regard to the receipt cf the 
copy of this application, without, of 
course, taking into consideration the affi- 
davit of Sanwarmal Gupta on behalf of 
the respondents in this appeal. In the 
affidavit, it has been stated by him that 
the learned Government pleader, Sam- 
balpur, received copies of the applica- 
tions under S, 80 (2), D, 39, Rr. 1 and 2 
and O. 39, R. 3 of the Tivil P.C. at about 
8-00 am. on the 14th May, 1982, The affi- 
davits with regard to the applications 
under O. 39 had been sworn at 8-05 a.m. 
and copies of the app_ications could be 
served on the learned Government plea- 
der some time thereafter and copies 
could not be served az about 8-0) am. 


Some corrections had been made -n the. 


affidavit with regard to the date cf ser- 
vice and as to whether notice was given 
to the learned Government pleader that 
the matter would be moved on the same 
day or the next day, In the absenmre of 
any record of the court as to whan the 
applications were served, there is no 
Treason to discard the statement made by 
the learned Government pleader in his 
affidavit filed in this Court to this effect: 


“That on 14-5-82 at about 10 am, 
while the deponent was in his office a 
copy of the plaint and a copy of the ar- 
plication for injunction under Order 39 
filed by M/s. Orissa Gil’ Industries and 
others were served or. him with the oral 
intimation that the matter of injanction 
will be taken up by the court at I1 
EMs” 


According to the learned Government 
pleader by about 11-00 a,m. whnen he 
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reached the court, he found that the in- 
junction matter had already been taken 
up and he further gathered that by the 
time the application for injunction was 
served on him, the injunction matter had 
already been started in the court. This 
part of his statement in the affidavit is 
disputed and as earlier indicated by me, 
need not be gone into at this stage by 
this Court. As would appear from the 
statement made by the learned Govern- 
ment pleader, he received a copy of the 
plaint and a copy of the application for 
injunction at about 10-00 am, on 14-5- 
1982. It may not be out of place to men- 
tion here that the plaint runs 54 pages 
and the annexures’to the plaint run 111 
pages, It would not, therefore, be possi- 
ble on the part of a party or a pleader 
to effectively get instructions and oppose 
an application for injunction by study- 
ing the case on the same day, As has 
been laid down in the case of State of 
Bihar v. Smt. Daulat Kumari, AIR 1969 
Patna 25, service of notice on the Gov- 
ernment pleader is valid service of no- 
tice on the State Government, but in 
the instant case, although no written ap- 
plication had been made by the learned 
Government pleader for an adjourn- 
ment, he could not possibly, placed in 
the circumstances in which he was, get 
instructions from the State Government 
and proceed with the matter and make 
submissions before the court, As a mat- 
ter of fact, there is no material to indi- 
cate that he had any instructions or 
authority from the State Government to 
make submissions in the court on 14-5- 
1982.. Prima facie, there appears to be 
some force in the contention raised by 
the learned Advocate-General that hav- 
ing instituted the plaint on 12-5-1982 
and without taking any effective steps 
for moving an application for injunction 
immediately thereafter, the respondents 
chose to file and move the application 
for ad interim injunction with only one 
day to go before the Summer Vacation 
and the matter was hurried through and 
an order of ad interim injunction cover- 
ing nearly 20 pages in the order-sheet 
was passed, although the courts were 
then having morning sittings from 
6.30 am. to 12.30 pm. But without ob- 
taining the comments of the learned 
Subordinate Judge, it would not be ap- 
propriate, in my view, to express a final 
Opinion in this regard. Suffice it to say 
that on the face of it, the appellants had 
not been given due and adeguafa notice 
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regarding the institution of the suit and 
the moving of an application for ad in- 
terim injunction and in the circum- 
stances narrated above and: without Ipro- 
per authority and instructions, . the 
learned Government Pleader could not 
have effectively represented the case of 
the appellants before the court. It would, 
thus, prima facie appear to me that 
without reasonable opportunity being; af- 
forded to the appellants to show cause, 
the impugned order had been passed. 


9. The suit was instituted without the 
expiry of two months from the date of 
the notice under S. 80 of the Civil P.C. 
An application under S. 80 (2) of | the 
Code of Civil Procedure for leave to’sue 
was made ready on 12-5-1982, but inot 
filed until 14-5-1982, The learned Sub- 
ordinate Judge, after perusal of ‘the 
office note, admitted the plaint on 14-5- 
.1982 and I have extracted above that 
part of his order. The office had pointed 
out in its note on the reverse of page 1 
of the plaint: 

“A petition praying for permitting the 
plaintiff to file the suit u/s, 80 (2), C.P.C.” 
The sentence is not. complete. Any way, 
it may be taken that the office noted 
that such an application had been filed. 
If due notice had been taken by the 
learned Subordinate Judge of this fact, 
he could not have admitted the plaint 
without allowing the application made 
under S. 80 (2) of the Code of Civil Pro- 
cedure on 14-5-1982. As would prima 
facie appear from the order No, 3 dated 
14-5-1982, he took note of this applica- 
tion on that. day and fiad, recorded 
thus :— 


“An application under S. 80 read with 
S. 151 of the Code of Civil Procedure 
has been filed by the plaintiff-petitioner, 
copy of which has been duly served on 
the Government Pleader of Sambalpur 

. district, Mr. S. Debta, It has been pray- 
ed that the petition should be allowed 
permitting the plaintiff to file the suit 
and move the court for necessary and 
appropriate directions by way of ad in- 
terim orders injunction/status quo. The 
petitioner states that the plaintiff has fil- 
ed a suit in this court with a prayer to 
issue ad interim injunction against the 
defendants restraining them to prohibit 
the plaintiff to collect sal seeds from 
Karanjia and Baripada forest divisionis 
as per the previous agreement.” i 


10. On a perusal of the orders passed 
kin - the order-sheet, it would be clear 
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that the application made under S. 80 (2) 
of the Civil P, C. had not been allowed 
by the ‘court. It would, therefore, follow 
that the suit could not be maintained in 
law and the urgent order for injunction 
could not, without the leave of the court, 
be asked for, As has been laid down in 
the cases of Sawai Singhai Nirmal 
Chand v. Union of India, AIR 1966 SC 
1068 and Certificate Officer, Berhampur 
v. Kasturi Chand Malu, AIR 1970 Orissa 
239, notice under S. 80 of the Civil P. C, 
is a condition prececent for maintain- 
ability of a suit even. for injunction. It 
has been laid down in the case of .Man- 
mohan Das v. Madhunagar Powerloom 
Weavers’ Co-operative Society, (1975) 41 
Cut -LT 697 that absence of notice under 
S. 80 touches the root of the matter and 
affects the jurisdiction of the court un- 
Jess there is waiver. The point taken by 
the learned Advocate-General, in this 
regard, therefore, is well-grounded and 
unassailable, If the suit had not proper- 
ly been ‘instituted and therefore, could 
not lie and as in the instant case, leave 
to sue had not been allowed for moving 
the urgent application, no order of ad 
interim injunction could legally be pass- 
ed by the court. 


11. I have indicated earlier that there 
is. nothing on record to show that the 
learned Government Pleader had receiy- 
ed a copy of the application made under 
O. 39, R. 3 of the Civil P. C. This pro- 
vision reads as follows: 


“The Court shall in all cases, 
where it appears that the 
granting the injunction would be defeat- 
ed by the delay, before granting an in- 
junction, direct notice of the application 
for the same to be. given to the opposite 
party: 


` Provided that, where it is proposed to 
grant an injunction without giving 
notice of the application to the opposite 
party, the Court shall record the reasons 
for its opinion ‘that the object of grant- 
irg the injunction would be defeated by 
delay, and require the applicanft— 


except 


(a) to deliver to the.opposite party, or 
to send to him by registered post, im~ 
mediately after the order granting the 
injunction has been made, a copy of the 
application’ for injunction together 
with — i 

ü) a copy of the affidavit filed in sup- 


port of the application; - 
(i) a copy of the plaint; and 


object of . 
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(iii) copies of documents on which the | 
applicant relies, and 


(b) to file, on the day on which such 
injunction is granted or on the day m- 
mediately following that day, an affi- 
davit stating that the. zopies aforesaid 
have been so delivered or sent.” 


It may be stated at the cost of repetition 
that the Government Pleader could have 
appeared on behalf of the State Govern- 
ment, but not on behalf of other public 
officers and the Corporation, There had 
thus been no due notice of the applica- 
tion to these appellants No order was 
passed by the learned Subordinate J ulge 
on the application made under O. 39, 
R. 3 of the C. P. C. If iz is proposed to 
grant injunction without giving notice of 
the application to the opposite party, the 
court shall record“ the reasons for its 
opinion that the object of granting the 
injunction would be defeated by delay. 
No such reasons have been recorded by 
the learned Subordinate Judge in the 
body of the order. In a recent decisior of 
the Calcutta High Cour- in the case of 
Amiya Prasad v, Bejoy Erishna Chakra- 
borty, AIR 1981 Cal 351 it has been laid 
down that to record the reasons for its 
opinion that the object of granting the 
injunction would be defeated by delay is 
a mandatory provision ard if the reasons 
are not recorded, the order is to be tazen 
as illegal, I would respectfully adopt the 
views of the learned Judge of the Cal- 
cutta High Court. This ground has also 
been well-taken by the learned Acvo- 
cate-General. 


That apart as provided in S. 80 (2) 
of the C. P. C. the leave of the court for 
the institution of a suit to obtain an 
urgent or immediate relef without zer- 
ving any notice as required by sub-sec- 
tion (1) is necessary and further, the 
court shall not grant relief in the suit 
whether interim or ocherwise, except 
after giving to the Government or puplic 
officer, as the case may >e, a reasoneble 
opportunity of showing cause in respect 
of the relief prayed for in the suit. From 
the facts and circumszances narreted 
earlier, I am prima facie satisfied thet a 
reasonable opportunity o? showing cause 
had not been given to the Government 
or the public officers in :he instant case. 
This would again affect the legality of 
the impugned order. Nc doubt, as pro- 
vided in order 39, Rule 4 of the C. P. C. 
and as laid down in the case of Guru- 
padayya Nagayya v, Mahadu Arjun 
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Nidoni, AIR 1976 Kant 66, the 
aggrieved party could approach the court 
granting injunction to rescind the order. 
but in this case, because of the closure 
of the court owing to Summer Vacation. 
the appellants could not have moved 
that court and they did exercise their 
right of appeal in view of the urgency. 


` 12. It has been a settled principle of 
law that a party seeking injunction must 
satisfy the court that he has a prima 
facie case and that but for an order of 
injunction, irreparable injury would be 
caused to him and that the balance of 
convenience is in his favour, In this con- 
nection, Mr. Mohanty, the learned 
counsel for the respondents, has invited 
my attention to the principles laid down 
in American Cyanamid Co. v. Ethicon 
Ltd, (1975) 1-All ER 504 wherein the 
following observations have been made: 

“The grant of an interlocutory injunc- 
tion is a remedy that is both temporary 
and discretionary, 


xx XX 

The use of such expression as ‘a pro- 
bability’, ‘a prima facie case’, or ‘a strong 
prima facie case’ ‘in the context of the 
exercise of a discretionary power tc 
grant an interlocutory injunction leads 
to confusion as to the object sought to 
be achieved by this form of temporary 
relief. The court no doubt must be 
satisfied that the claim is not frivolous 
or vexatious; in other words, that there 
is a serious question to be tried. 

It is no part of the. courts function at 
this stage. of the litigation to try to re- 
solve conflicts of evidence on . affidavit 
as to facts on which the claims of either 
party may ultimately depend nor to de- 
cide difficult questions of law which call 
for detailed argument and mature consi~ 
derations, These are matters to be dealt 
with at the trial, One of the reasons for 
the introduction of the practice of . re~ 
quiring an undertaking as to damages on 
the grant of an interlocutory injunction 
was that ‘it aided the court in doing that 
which was its great object, viz, abstain- 
ing from expressing any opinion upon 
the merits of the case until the hearing’ 
Wakefield v. Duke of Buccleuch, (1865) 12 
LT 628. So unless the material available 
to the court at the hearing of the appli- 
cation for-an interlocutory injunction 
fails to disclose that the plaintiff has any’ 
real prospect of succeeding in his claim 
for a permanent injunction at the trial, 
the court should go on to consider whe- 
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ther the balance of convenience lies in 
favour of granting or refusing the inter- 
locutory relief that is sought, 

As to that, the governing principle is 
that the court should first consider whe- 
ther if the plaintiff were to succeed at 
the trial in establishing his right to a 
permanent injunction’ he would be 
adequately compensated by an award of 
damages for the loss he would have 
sustained as a result of the defendant’s 
continuing to do what was sought to be 
enjoined between the time of the appli- 
cation and the time of the trial. If da- 
mages in the measure recoverable at 
common law would be adequate remedy 
and the defendant would be in a finan- 
cial position to pay them, no interlocu- 
tory injunction should normally be 
granted, however strong . the plaintiff's 
claim appeared to be at that stage, If, on 
the other hand, damages would not pro- 
vide an adequate remedy for the plain- 
tiff in the event of his succeeding at the 
trial, the court should then consider whe- 
ther, on the contrary hypothesis that the 
defendant were to succeed at the trial 
in establishing his right. to do that which 
was sought to be enjoined, he would be 
adequately compensated under the plain- 
tiffs undertaking to damages for the loss 
he would have sustained by being pre- 
vented from doing so between the time 
of the application and thé time of the 
trial, If damages in the measure re- 
coverable under such an undertaking 
would be an adequate remedy and the 
plaintiff would be in a financial position 
to pay them, there would be no reason 
this ground to refuse an interlocutory 
injunction. 

It is where there is doubt as to the 
adequacy of the respective remedies in 
damages available to either party or to 
both, that the question of balance of 
convenience arises. It would be unwise 
to attempt even to list all the various 
matters which may need to be taken into 
consideration in deciding where the 


: balance lies, let alone to suggest the re- 


lative weight to be attached to them, 
These will vary from case to case. 
Where other factors appear to be 
evenly balanced it is a counsel of pru- 
dence to take such measures as are cal- 
culated to preserve the status quo, If 
the defendant is enjoined temporarily 
from doing something that he has not 
done before, the only effect of the inter- 
locutory injunction in the event of his 
succeeding at the trial is to postpone the 
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Jate at which he is able to embark on 
a course of action which he has not pre- 
viously found it necessary to undertake: 
whereas to interrupt him in the conduct 
of an established enterprise would 
cause much greater inconvenience to 
him since he would have to start again 
to establish it in the event of his succeed~ 
ing at the trial.” 

Mr, Mohanty has also invited my atten- 
tion to the principles laid down in the 
cases of Brajendra Nath Ghosh v. Smt, 
Kashi Bai, AIR 1946 Patna 177, In the 
case of Orissa State Commercial Trans- 
port Corporation Ltd. v., Satyanarayan. 
Singh, (1974) 40 Cut LT 336, G., K, Misra, 
C. J., observed: 


“The following propositions are to be 
established in order to invoke the juris- 
diction of the Court to get an interlocu- 
tory order of injunction under Order 39, 
Rules 1 and 2, Civil Procedure Code, 
(i) Plaintiff has a prima facie case, (ii) If 
interim injunction is refused he will suf- 
fer an irreparable injury. (iii) The ba- 
lance of convenience is in his favour...... 

10. In establishing a prima facie case, 
plaintiff need not establish his title. It 
would be sufficient -for him to show that 
he has a fair question to raise as to the 
existence of his right and that till the 
question is ripe for trial a case is made . 
out for preservation of the property in 
status quo. 

XX XX XX KX 

11. ‘Irreparable injury’ means such in- 
jury which cannot be adequately reme- 
died by damages. The remedy by dama- 
ges would be inadequate if the com- 
pensation ultimately payable to the 
plaintiff in case of success in the suit 
would not place him in the position in 
which he was before injunction was re+ 
fused, 

XX XX xx xX 

12, ‘Balance of convenience’ means tha 
comparative mischief or inconvenience 
to the parties. The inconvenience to the 
plaintiff if temporary injunction is refus- 
ed would be balanced and compared 
with that to the defendant if it is grant- 
ed, If the scale of inconvenience leans 
to the side of the plaintiff, then alone 
interlocutory injunction should ba 
granted.” 

Jt has been submitted by 
learned Advocate-General that 
in the light of the principles 
down with regard to the 
necessities before granting 
tion, the materials in the 
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case were far short of the mark w-th 
regard to any of the three essentials. 

13. As to the prima fazie case, it bas 
been submitted by the learned Advo- 
ecate-General that it would depend on an 
interpretation of sub-clauses (v) and ivi) 
of clause 17 of the Deed of Agreement, 
The said two sub-clauses may be ex- 
tracted 3 


“y) It is hereby agreed that when the 
Similipahar Development Authcrity 
(Corporation) comes intc existence, the 
portions of Karanjia and Baripada Fo- 
rest Divisions coming within the juris- 
diction of the aforesaid Authority (Zor- 
poration) shall automatically be deemed 
to have been taken out from the existing 
areas covered by this azreement, bu: the 
remaining portions of these two Forest 
Divisions covered by this agreement 
shall continue to remain under the 
licence granted to the company, 


(vi) It is further agreed that in the 
event of the areas indizated at (v) above 
being taken out of the lease as aforesaid, 
another area having ejuivalent potentia- 
lity as far as possibl2 will be made 
available to the Company for collection 
of sal seeds,” 


Mr, Mohanty for the respondents has 
referred to the principles laid down in 
the cases of Beli Ram and’ Brothers v, 
Chaudri Mohammed Afzal, AIR 1948 PC 
168, Nagarathnammal v, D, Veereraghe- 
van, AIR 1954 Mad 1008 and Krishnan 
Kumaran v. Mathew J. Mattom, AIR 
1957 Ker 119 with regard to the inter- 
pretation of the terms of documents and 
has submitted that sub-clause (v) is de- 
pendent on sub-clause (vi) and the two 
sub-clauses must simultaneously be given 
effect to. In other words, his contention 
is that unless another area havinz equi- 
valent potentiality as far as possible is 
made available to tha Company “or col-+ 
lection of sal seeds, the areas coming un~- 
der the jurisdiction of the Similipahar 
Forest Development Authority (Corpora- 
tion) as mentioned in sub-clause {v} can- 
not be taken out. But as submitted by 
the learned Advocat2-General, it would 
appear from the wordings of beth the 
sub-clauses that sub-clause (v) is 
pendent of and not subject to sub- 
clause (vi) and the words “shall automa- 
tically be deemed to have been taken. out 
from the existing areas: covered by this 
agreement” would show that when the 
Similipahar Forest Development Auth- 
ority (Corporation) comes into existence, 
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the areas coming under that Authority 
would automatically be taken out from 


the areas covered by ` the agreement. 
While the expression “shall automati- 
cally be deemed to have been 


taken out” has been used in sub- 
clause (v), sub-clause (vi) postulates a 
future act by the use of the expression: 
“another area having equivalent poten- 
tiality as far as possible will be made 
available to the Company for collection 


of sal seeds” (the underlining is mine). 
It may be open to the Company, in the 
event of sub-clause (v) coming into op- 
eration, to claim specific performance of 
the contract if another area having equi- 
valent potentiality as far as possible will 
not be made available to it, as submit- 
ted before me on behalf of the appel- 
lants, but it would not be reasonable to 
construe on a perusal of these two sub- 
clauses that unless the terms of sub- 
clause (vi) are satisfied and given effect 
to, the terms of sub-clause (v) cannot 
operate, It is admitted on all hands tha: 
the Similipahar Forest Development Au- 
thority (Corporation) has come into exis- 
tence since 1980 and with its coming into 
existence, Baripada & Karanjia Forest 
Divisions coming within its jurisdiction 
have been taken out from the existing 
areas covered by the agreement, If this 
be the construction and it prima facie 
appears to be reasonable and proper to 
so construe, it-may be said that the re- 
spondents have no prima facie case with 
regard to the areas under the jurisdic- 
tion of the Similipahar Forest Develop- 
ment Authority (Corporation) for which 
the suit has been instituted and the in- 
junction had been claimed for and grant- 
ed, Unfortunately as it might seem, the 
learned Subordinate Judge did not take 
care to examine this aspect before pass~ 
ing the impugned order. This is, of course 
a tentative view and the construction 
sub-clauses which would 
be very material to decide the dispute 
between the parties is a matter which 
may more appropriately be gone into in 
details and determined at the stage of 
trial, 


Relying on the principles laid down in 
the case of Indian Aluminium Company 
v. Kerala State Electricity Board, AIR 
1975 SC 1967, Mr. Mohanty for the re- 
spondents has urged that contractual 
rights and obligations are sacrosanct and 
are not to be lightly interfered with In 
the instant case, however, for the rea- 
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sons recorded above, the contention rais- 
ed on behalf of the appellants seems to 
be fair and well-based although I would 
express no final opinion on it at this 
stage. 

14. I would next come to the ques- 
tions of irreparable injury and balance 
of convenience, It has been stated in the 
application for ad interim injunction 
that the respondent No. 2 has made sub- 
stantial investments and in pursuance 
of the assurance for exclusive supply of 
the sal seeds, the respondent No. 1 has 
also made substantial investments to the 
tune of more than rupees two crores in 
building two extremely sophisticated and 
well-equipped solvent extraction plants 
and has entered into several long term 
agreements/contracts with buyers in 
India and overseas buyers for supply of 
substantial quantities of sal seed oil and 
oil cake and the balance of covenience is 
in favour of the respondents would suf- 
fer from irreparable injury and sustain 
heavy damages in case they are not 
allowed to collect sal seeds from the 
areas in question and it has been submit~ 
ted before me that if other areas, such 
as, Puri and Athagarh Divisions, with 
much less or virtually no potentiality, 
are given to them in lieu of the areas in 
question, they would .suffer heavily. In 
support of their case, the respondents 
have put in the affidavits of Shri San- 
‘warmal Gupta, said to be the Secretary 
and Principal Officer of the respondent 
No. 1 and of Jadunath Das who is said 
to be the Resident Representative of the 
respondent No. 1. Both these persons 
have also, in their affidavits, made some 
statements as to what happened in the 
court of the learned Subordinate Judge 
on the day the order of injunction was 
passed, But, as submitted by the learned 
Advocate-General, it would be noticed 
from the chart at page 18 of the plaint 
that the respondents had under them 
areas with the estimated potentiality of 
69,600 metric tons and after the two 
areas within the jurisdiction of the De- 
velopment Corporation have been ex- 
cluded, the respondents are still left with 
areas with estimated potentiality of 
64,000 metric tons, The Chief Conserva- 
tor of Forests has filed an affidavit in 
this court and I would quote an extract 
from the affidavit:— 

"6. That the maximum annual require- 
ment of sal seeds of the two factories of 
M/s. Orissa Oil Industries Ltd. one at 
Sasan (Dist. Sambalpur) and the other 
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at Rairangpur (Dist. Mayurbhanj) would 
be 42,000 MT per annum if the factories 
utilise the maximum capacity which is 
70 MT per day. This calculation is based 
on the particulars submitted by the said 
M/s, Orissa Oil Industries Ltd, as well 
as the statistics and deta prepared . by 
the Government in the Industries De- 
partment while formulating the. lease 
policy for collection of sal seeds for the 
year 1976-77. 


‘7, That out of the 12 Divisions leased 
out in favour of M/s. Utkal Contractors 
and Joinery (P.) Ltd. excluding the area 
comprised in Similipahar, the estimated 
potentiality of collection of sal seeds per 


- annum is‘nearly 64,000 MT. This estima- 


tion is based on a sample survey by the 
departmental authorities in 1975. This 
fact is admitted in para 28 of the plaint 
namely that the total potential including 
Similipahar area is, 69,600. 


8. That the average annual 
of sal seeds from the pcrtion 


collection 
of Bari- 


pada and Karanjia Divisions which 
comes within the jurisdiction of the 
S.F.D.C. and which forms the subject 


matter of dispute in the suit and the in- 
junction as well as in the appeal is 
5,167 M.T, taking into consideration the 
figures of collection during the 5 years 
ending 1979. © ` 


9. That the actual collection of sal 
seeds from Athagarh and Puri divisions 
which were offered to M/s, Utkal Con- 
tractors and Joinery (P.) Ltd. in accord- 
ance with clause 17 (vi) of the agrees 
ment was 2,190 M.T. during the year 
1981. 


10. That the aforesaid data and figures 
would conclusively establish that the 
submission of the plaintifis-respondents 
that the two factories will be starved if 
the area covered within the jurisdiction 
S.F.D.C. is not given to it is 
wholly baseless, The data further reveal 
that the offered area namely Athagarh 
and Puri Divisions would come within 
the concept of area of equivalent poten- 
tiality ag far as possible within the am- 
bit of clause 17 (vi) of the Agreement.” 


15. The Managing Director of the 
Similipahar Forest Development Corpo- 
ration has also put in an affidavit in sup- 
port of the case of the appellants in this 
Court. According to him, steps have been 


taken by the Corporation for the con- 
struction of all-weather roads so that 
the maximum collection of sal seeds 
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would be made and the Corporation has 
so far spent about Rs, 49 lakhs for the 
development of the infra-structure. 
has further stated thus: 

“5, That in case where private pacties 
are granted licence to collect ` sal seds 


they do not have any cbligation to 2on-. 


struct roads and develcp infra-structure 
in the area as is being done by Simili- 
pahar Forest Development Corporation. 
Normally, such licensee organise collec- 
tion of sal seeds through agents in the 
area, But the S.F.D.C. kas separate crga- 
nisation of its own for collection of sal 
seeds directly from Adivasis on payment 
of fair wages, The State Government 
have fixed the minimum wages for col- 
lection of sal seeds at tre rate of 90 saise 
per Kg. The deponent .mderstands that 
the plaintiff No. 1 has offered 60 paise 
per Kg, while S.F.D.C, pays at the rate 
of 90 paise per Kg. 

6. That there are five other sovent 
extraction units in the State which also 
require sal seeds as their raw materials, 
Pending establishment of Solvent Ex- 
traction Plants by the S.F.D.C. the sal 
seeds collected may be utilised to meet 
the short-fall requirement of other ex- 


isting solvent extracting units in the 
.State as far as possible,” i 

16. The Deputy Secretary to the 
Government of Orissa in the Depart- 
ment of Forest, Fisheres and Animal 


Husbandry has also sworn an affdavit 
and has stated that the respondent Wo. 1, 
in letter No. S.15/524/"9-80 dated 26-7- 
1979 addressed to the Secretary to `the 
Government of Orissa, Forest Depart- 
ment, had stated that its collection of 
48.00 metric tons of sal seeds had ex- 
ceeded its capacity of 42,000 metric tons 
and it had requested the State Gcvern- 
ment for orders for transporting 10,000 
tons of sal seeds kernels for processing 
outside the State, Altheugh in the chart 
at page 18 of the plaint, the ‘collaction 
had been shown to be much less than 
the actual potentiality of the areas, if 


would appear from this letter, a copy of | 


which has been enclossd ‘to the affidavit 
filed in this Court, tha- in the year 1979, 
there has been excess collection which 
could not be processe¢ inside the State 
and for this, permission of the State 
Government had been sought for pro- 
cessing 10,000 tons of sal seeds kernels 
outside the State, 

17. All this would show thet the 
averments made by the respondents that 
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but for an imminent order of injunction, 
irreparable injury would be caused to 
the respondents could not prima facie 
be accepted and as a Government of 
Orissa Undertaking has already under- 
taken the operations in the areas which 
were previously with the respondent No. 
2 as per the Agreement, but had been 
carved: out of the areas by virtue of sub- 
clause (v) of clause 17 of the Agreement 
on coming into existence of the Corpora- 
tion, it could not be said that the ba- 
lance of convenience in the instant case 
was in favour of the respondents, 

18. True, the facts pleaded in these 
affidavits by both the sides in this Court 
were not placed before the learned Sub- 
ordinate Judge and there was hardly 
any time for it, but the learned Sub- 
ordinate Judge did not properly take in- 
to consideration, important aspects, such 
as, the foundation for the apprehension 


. of irreparable injury'as pleaded by the 


respondents and the balance of 
nience in favour of either of the two 
sides and after merely recording the 
case of the respondents mentioned in the 
plaint, the learned Subordinate Judge 
passed the impugned order which, prima 
facie, would appear not to be a reason- 
able and reasoned one, Besides, manda- 
tory provisions of law causing prejudice 
to the appellants had been infringed and 
I have already referred to these aspects, 

19. At the stage of hearing this mat- 
ter, Mr, Mohanty for the respondents 
has moved an application under O. 40, 
R. 1 read with S. 151 of the Civil P, C. 
for the appointment of a receiver and 
has, in the alternative, submitted that 
the respondent No. 2 Company may be 
appointed to be the receiver for collec- 
tion, treatment, custody and safe storage 
of the sal seeds in question. In this con- 
nection, Mr, Mohanty has placed reli- 
ance on the principles laid down in Ravi 
Lakshmaiah v, Nagamothu Lakshmi, 
AIR 1971 Andh Pra 380 and his conten~ 
tion is that the words “make such other 
order” occurring in O, 39, R. 1 of the 
Civil P, C., include a power to appoint a 
receiver and such an appointment can 
be made in an application for injunction 
even suo motu if the circumstances and 
facts justify it, This application has been 
resisted by the learned Advocate-Gene- 
ral and it has been submitted that the 
respondent No. 2, in view of the facts 
and circumstances of the case, is not to 
be appointed receiver and as the Gov- 


conve- 
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ernment of Orissa Undertaking has al- 
ready taken up the operations this year. 
no receiver should be appointed. In view 
of what has been stated by me in the 
body of this order, it would not be just, 
reasonable and equitable. to appoint a 
receiver and the application is rejected. 


20. For the reasons aforesaid, I am 
of the view that it would be legal and 
equitable, reasonable and proper to stay 
the operation of the impugned order as 
prayed for, I would, therefore, make 
absolute my order staying operation of 
the order of injunction passed by the 
learned Subordinate Judge on 14-5-1982 
and do hereby order that there shall be 
stay of the order of injunction appealed 
against till the disposal of this appeal. 


21. Before I close, I would like to 
make it clear that I have dealt with 
some of the matters in details as lengthy 
arguments have been advanced at the 
Bar raising ą number of legal and factual 
contentions and I have made the obser- 


vations only for the purpose 
of disposing of the application 
for stay of the impugned order, My 


observations should not, in any marner 
affect the merits of the suit or influence 
the mind of the court in seisin of the 
suit, 
Order accordingly, 
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N. K. DAS AND R. R. PATNAIK, JJ, 

Shri Nathulal Aggarwalla, Petitioner 
v. Deputy Collector of Central Excise 
and others, Respondents, . 

Criminal Jurisdiction Case No, 17 of 
1978, D/- 3-5-1982. 

Gold Contre! Act .(5 of 1968), S, 79 — 


Order of Excise Authority for seizura | 


and confiscation of gold in possession of 
petitioner — § months’ notice not given 
w- Seizure is illegal and property seized 
must be returned to the petitioner. 


The object of S. 79 being to apprise 
the person concerned of the grounds on 
which it is proposed’ to confiscate and/or 
to impose penalty and to give him a rea- 
sonable opportunity of making a rerre- 
sentation in writing with such reasonable 
time as may be specified in the notice 
and to give him further an opportunity 
of being heard in the matter, if he sa 
desires, the giving of notice is vital and 
a condition ‘precedent, The object of 


GZ/1Z/D21/82/KNA/SNV 


NathulaI v. Dy, Collector of Central Excise 


A.L R. 
Judicial- function and administrative func- 
tion are the same, namely, to do justice 
and decide the questions fairly and just- 
ly. The power exercised under the Chap- 
ter is quasi-judicial and at any rate one 
requiring a judicial approach, Further, 
“giving” of notice is not complete unless 
and until the notice reaches the 
concerned or is actually tendered to him, 
Mere despatch of the notice to the ad- 
dress of the petitioner is not enough. 
AIR 1972 SC 689; AIR 1972 Guj 126 and 
ATR 1966 SC 330, Rel. on. (Paras 6, 8, 10) 


Cases Referred: Chronological Paras 
AIR 1972 SC 689 6, 8, 8A 
AIR 1972 Guj 126 - 7, 8A 


AIR 1966 SC 330 i 8 
R. Mohanty and R. Sharma, for Peti- 


tioner; Standing Counsel (Central), for 
Opposite Parties, 

PATNAIK, J.:— The petitioner, an 
agriculturist and a pawn-broker, seeks 


a writ or an order in the nature of Certi- 
orari for quashing of the original order 
dated 10-8-1973 (Annéxure 4) of confis« 
cation and penalty, passed by the Deputy 
Collector of Central Excise (opposite 
party No. 1) and the appellate and revi- 
sional orders (Annexures 11 and 12 res- 
pectively) and for a writ or an order in 
the nature of Mandamus directing the 
opposite parties to return the gold seized, 

2. The petitioner has urged that he 
is the karta of a large Mitakshara family 
and is carrying on business as a pawn~ 
broker and is also an agriculturist, In 
course of the business, he and members 
of his family owned and possessed gold. 


On 28-10-1969 the staff of the Central 
Excise Department searched the busi- 
ness and residential premises of the 


family and seized, as per the allegation, 
primary gold, gold coins and gold orna- 
ments. According to the petitioner, the 
seizure was illegal and unwarranted in 
law. 

3. Mr. R. Mohanty learned counsel 
for the petitioner has asserted that ad- 
judication proceeding under Chapter 
XIV of the Gold (Control) Act, 1968 
(hereinafter referred to as the ‘Act’) 


“was not initiated by giving a notice in 


writing within six months from the date 
of seizure of the gold, -The extension of 
time on various occasions for showing 
cause was made ex parte without hear-« 
ing the petitioner. He has further assert- 
ed that in the facts and circumstances of 
the case the gold seized on 28-10-1969 
was not liable to be seized or confiscated, 
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4. The first two poirts, albeit tecini- 
cal, go to the root of jarisdiction of the 
authorities in the matter of adjudication 
under Chapter XIV and if the authori- 
ties lacked jurisdiction by initiation of 
proceeding within the time prescribed by 
law, merits of the matzer are irrelevant 
because the authorities lacked jurisdic- 
tion to adjudicate. We have, therefore, 
directed ourselves to a consideratior of 
the question of jurisdiczion, 


5. Chapter XIV of the Act prcvides 
for adjudication, appeal and revision; 
defines the powers of the adjudicating 


authorities and prescribed the procedure, 
fixes the time limit. S. 79 is an impor- 
tant provision, which we quote: 

“79 Giving of an ovportunity fa the 
owner of gold, etc.— No order of adju- 
dication of confiscatior. or penalty shall 
be made unless the owner of the gold. 
conveyance, or animal or other  persor. 
concerned is given a notice in wrking— 

(i) informing him of the grouncs on 
which it is proposed to confiscate such 
gold, conveyance or animal or to impose 
a penalty; and 

(ii) giving him a reasonable opportu- 
nity of making a representation in writ- 
ing within such reasonable time as may 
be specified in the notice agains: 
confiscation or imposition of penalty 
mentioned therein and, if he so césires, 
of being heard in the matter; 

Provided that the notice and tke rē- 
presentation: referred to in this section 
may, at the request of the owrer or 
other person connected, be oral: 

Provided further that where no such 
notice ig given within a period >f six 
months from the date of the seizcre of 
the gold, conveyance or animal or such 
further period as the Collector ef Cen- 
tral Excise or of Customs may allow, 
such gold, conveyance or animal shall 
be returned after the expiry of that pz- 
riod to the person.from whose pozsession 
it was seized. 


Explanation. Where any frès adju-- 


dication is ordered tnder this Act, the 
period of six months specified in the 
second proviso shall be computed from 
the date on which such order fcr fresh 
adjudication is made” 


The section begins with a peremptary 
mandate by saying thay no order of the 
nature specified in the section must be 
made unless a notice in writing is given 
to the person-concemed as stated in the 
section and giving Him a reasonable op< 
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portunity of making a representation 
and of being heard if he so desires, The 
notice may be oral at the request of the 
person to whom the notice is required to 
be given. The second proviso, as it seems, 
is crucial and important, A clear injunc- 
tion is decreed by the legislature that 
where -no such notice as contemplated: by 
the section is given within a period of 
six months from the date of seizure or 
such further period as the authority 
mentioned may allow, the article seized 
must be returned after the expiry of the 
period, It is, therefore, crystal clear that 
the legislature intends that the article 
seized must be returned to the person 
from whose possession it was seized un- 
less a notice is given within the period 
of six months, The legislature has given 
reasonable time to the authority to initi- 
ate the proceeding and to give a notice 
and extend the period in certain circum- 
stances and following certain procedure, 

6. The position in law is no longer 
in doubt after the authoritative pro- 
nouncement of the Supreme Court in 
Asst. Collector of Customs and Supdt, 
Preventive Service Customs, Calcutta v. 
Charan Das Malhotra, AIR 1972 SC 689. 
Their Lordships of the Supreme Court 
were called upon to interpret the pro- 
visions contained in S. 110 (2) and the 
proviso to the sub-section and S. 124 of 
the Customs Act, 1962. Similar provi- 
Sions as contained in Ss, 124 and 110 (2) 
proviso 2 have been made in S, 79 of the 
Act of 1968, 

7. Mr. R. Mohanty, learned counsel 
for the petitioner, submits that the law 
laid down by the Supreme Court in the 
aforesaid case is in all fours having re- 
gard to the similar provisions contained 
in Section 79 of the Act of 1968. He fur- 
ther relies on a Division Bench decision 
of the Gujarat High Court in Ambalal 
Morarji Soni v, Union of India (ATR 1972 





. Guj 126), 


. 8. There can no longer be any dis- 
pute with regard to the meaning of “giv- 
ing” used in S. 79 after the decision of 
the Supreme Court in Narasimhiah v. 
Singri Gowda (AIR 1966 SC 330). Das 
Gupta, J. observed (at pp. 332-333):— 
*'Giving of anything as ordinarily 
understood in the English’ language is 
not complete unless it has reached the 
hands of the person to whom it has to 
be given. In the eye of law however 
“giving” is complete in many matters 
where it ‘has been offered to a person 
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but not accepted by him, Tendering ‘of 
a notice is in law therefore giving of a 
notice even though the person to whom 


it is tendered refuses to accept it. Thus- 


as soon as the person with a legal duty 
to give the notice despatches the notice 
to the address of the person to whom it 
has to be given, the giving is not .com- 
plete. : E e 

The main object to giving the notice 
under Sec. 27 (3) is to make it possible 
for the Councillors to so arrange their 
other business so as to be able to attend 
the meeting. For an ordinary general 


meeting the notice provided is of clear 
Seven days, That is expected to give 
‘enough time for the purpose.. But 
a lesser period — of. three clear 
days — is considered sufficient for 
“special general meetings” general- 
- ly. The obvious reason'-for pro- 


viding a shorter period of such meet- 
ings is that these are considered more 
- important meetings and Councillors are 
expected to make it convenient to attend 
these meetings even at the cost of some 
inconvenience to themselves. Where the 
special general meeting is to dispose of 
some matter of great urgency it is con- 
sidered that a period of even less than 
three clear days’ notice ‘would be 
cient, — ` 
The Legislature did intend that ordi- 
narily the notice as mentioned should be 
given; it could not have been , intended 
that the fact that the notice ig of less 


than the period mentioned in the section © 


and thus the Councillors had less time 
than is ordinarily considered reasonable 
to arrange his other business to be free 
' to attend the meeting should have the 
. 8@rious result of making the proceedings 
of the meeting invalid,*! 


The object of S, 79 being fo -apprisa 
the person concerned of the grounds on 
which it is proposed to confiscate and/or 
to impose penalty and to give him a rea- 
sonable opportunity of making a repre- 

‘sentation in writing within such reasan- 
able time as may be specified in the 
notice and to give him further an ap- 
portunity of being heard in the matter, 
if he so desires, the giving’ of notice is 
vital and a condition precedent. The ob- 
ject of judicial function and administra- 


tive function are the same,:namely, ‘to | 


do justice and decide the questions fair- 
ly and justly, The power exercised un= 
der the Chapter is quasi-judicial and at 
any rate on@-faquiring a jodiclay ap- 
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. Period for showing cause til] 


suffi- ` 


- the first’ question the petitioner 
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proach (see Charan Das’s case, (AIR 1972] 
SC 689) (supra)). i 

he provision, therefore, requir- 
es that the notice must have been 
received because giving is not complete 
unless and until the notice reaches the 
person concerned or is: actually tendered 
to him. As the learned Judges of the 
Gujarat. High Court observed, with 
which we respectfully concur, mere des- 


“ patch of notice to the address is ‘not the 


Satisfaction of the provisions; but receipt 
by the person concerned or its tender to 


8-A. The petitioner has alleged in 
Paragraph 4 of the writ petition that 
though the articles were seized on 28-10- 
1969 and the six-month period as pre- 
scribed by Section 79 expired on 28-4- 
1970, no notice was received by the peti- 
tioner within the said period and the 
notice (Annexure 3) extending the said 
16-6-1970 
was received by him after: 29-4-1970. 
The petitioner urges that the notice, An- 
nexure 3, is invalid and the extension of 
time beyond six months having been 
given ex parte without hearing him, the 
extension. is also bad according to the 
decision of the. Supreme Court in Charan 


Das’s case (AIR 1972 SC 689), 


The stand of the opposite parties in 
the counter-affidavit ‘is that the notice 
could not be delivered to the petitioner 
in time and the averments made in para- 
graph 4 ‘relating to non-service of notice 
within the time prescribed are substan~ 
tially correct, 


9. We do not feel inclined to decide 
the second question as in our opinion on 
should 
succeed, namely, that no notice was 
given as required by Section 79 within 
the period of six months. The Supreme 
Court observed (at p. 694):— 

“The right to restoration of the seized 
goods is a civil right which accrues on 
the expiry of the initial six months and 
which is defeated on an extension be-« 
ing granted, even though such extension 
is . possible within a year from the date 
of the seizure. Consequently such a 
vested civil right in the respondent can- 


not be defeated by an ex parte order of ` 


extension of time by the Collector, An 
opportunity to be heard should be avail- 
able even in a case where extension is 
granted before expiry of the initial six 


months; after which period alone the re- 
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spondent can claim the right to return 
of the seized goods,” 


In the case before ths Gujarat High 
Court, the goods were seized on May 7, 
1969 and the relevant rotices were re- 
ceived on Nov. 8, 1969, Though the no- 
tices were posted on Nov, 5, 1969 (ie. 
posting was made within the period of 
six months) their Lordships held (at P 
130 of AIR Guj):~ 


tossa Merely despatching of the notice 
to ae address of the person ` does not 
complete the giving of the notice. In the 
instant case, therefore, the fact that the 
respondents despatched the notices by 
post on November 5, 1968, would not 
complete the giving of the notice, The 
giving of the notice should have ‘been 


completed on or before November 6, - 


1968 ie, notices should have reached 
the petitioner on or before November 6, 
1969 or should have Seen tendered to 
him before that date. That was not done 
in the instant case and, therefore, as 
from November 7, 1963, the civil right 
to get back the seized goods accrued to 
the petitioner,” 

It may be noted that the notices in the 


Gujarat case were uncer Section 79 of. 


the Gold (Control) Act, 1968 and Sec- 
tion 110 (2) of the Customs Act. 


10. In our opinion, no notice having 
reached the petitioner or having been 
tendered to him within the period of 
six months, he earned a civil right of re- 
turn of the articles seized, 


11. The petitioner had raised ‘these 
questions specifically and pointedly be- 
fore the appellate and revisional auth- 
orities, It is unfair of -hem to have side- 
tracked the issue and not recorded find- 
ings. . 


12. On the aforesaid analysis and 
findings, we allow the writ petition 
quash Annexures 9, If and 12 and direct 
the opposite parties to return the articles 
seized, Lef a mandamus issue; Hearing 
fee is assessed at Rs, 200 {Two hundred 
only}, 


sy “Hy E 


DAS, Je I agren, 


Petition allowed. 
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P. K. MOHANTY, J, , 

Md. Yakub Ali and another, Appellants 
v. Md. Shibli and another, Respondents, 

Second Appeal No. 51 of 1977, D/- 30-4- 
1982.* . 

Orissa Estates Abolition Act (1 of 
1952), Ss. 6, 7 — Suit for partition — De- 
fence that there was already a. previous 
partition as evidenced by . separate note 
of possession in the Record of Rights 
and separate settlement under Ss, 6 and 
7 of the Act — Held, that such note and 
settlement are not conclusive proof of 
partition, 

It is well settled that the settlement in 
favour ‘of one of the co-sharers enures to 
the benefit of the entire body of co- 
sharers, : (Para 7) 

The settlement made in favour of the 
plaintiff and defendant No, 1 enured to 


the benefit of the entire body of co- 
sharers, It does not establish a parti- 
tion. (Para 7) 


G. Rath, R. K. Rath and N. C. Pani- 
grahi, for Appellants; R. K, Misra, M. 
Mohanty, A. K. Mahapatra and J R. 


- Dash, for Respondents, 


! JUDGMENT:— The second appeal, by 
defendañts 1 and 3, is against a decree 
of affirmance and arises out of an action 
for partition. 

2. The plaintif’s case may be briefly 
stated as follows: 

The suit land measuring 2.41 acres 
originally belonged to Tadmul- Alli, He 
died leaving behind him his two sons 
namely Sahabad and Abdul Rasid who 
got equal shares in the suit property. 
The plaintiff represents the branch of 
Abdul Rasid while the defendants repre- 
sent the branch of Sahabad. Abdul 
Rasid, the father of the plaintiff, trans- 
ferred -his half share in the property in 
favour of his wife Hazira Bibi by a re- 
gistered Haba-bil-awaz (vide Ext, 1), On 
7-12-51, Hazira Bibi sold a portion of 
the property out of her 8 annas share in 
favour of the plaintiff (vide Ext. 3). She 
also made an oral gift in respect of the 
remaining property in favour of the 
plaintiff.. Thus, the plaintiff became the 
full owner of the entire 8 annas share 
of Abdul. Rasid, 


*From decision passed by M. V, Ganga- 
raju, Addl. Dist, J,, Balasore, D/= 
16-12-1976. 


GZ/Iz/D24/82/K NA/LGC-H, 
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After the death of Sahabad his three 
Sons inherited his half share in the pro- 
perty, The third son Mohammad relin- 
quished his share in favour of defen- 
dant No, 1 Yakub. On 21-10-54 defen- 
dant No, 1 made a gift of certain pro- 
perty out of his share in favour of his 
daughter, defendant No, 3 (vide Ext. G). 
The plaintiffs contention is that there 
Was no partition by metes and bounds 
but the parties were possessing sepa- 
Tate portions of the property for the 
sake of convenience and accordingly 
separate note of possession was made in 
the C. S. Khatian, The plaintiff demand- 
ed amicable partition but to no effect, 
Hence the suit, 


3.. The suit was resisted by defen- 
dants 1 and 3. Their contention was that 
the suit properties having been already 
partitioned by metes ang bounds be- 
tween Hazira Bibi and the sons of Saha~ 
bad, a suit for re-partition did not lie. 
It was also contended that the parties 
had intermediary interest in the suit 
property and after abolition of the estate 
the plaintiff applied for settlement un- 
der Sections 6 and 7 of the O.E.A. Act 
and the suit plots Nos, 2432, 2433, 2435, 
9441, 2442, 2445 and 2395 were settled in 
his favour, Similarly defendant No. T 
applied for settlement and suit plots 
Nos, 2434, 2486 to 2440 and 0.03 acre out 
of plot No. 2395 were settled in his fa- 
vour. It was contended that as the lands 
have been separately settled-in favour 
of the parties no suit for partition 
would lie, 


4, Defendant No. 2 who is the widow 
of the second son of Sahabad filed a se- 
parate written statement supporting the 
plaintiff's case, She contended that de- 
fendant No. 1 had only 2 annas 6 pies 
interest in the suit property and her 
husband Jafar Hossain had 5 annas 6 
pies interest. Jafar Hossain transferred 
his 5 annas interest in her favour by a 
registered Hiba-bil-awaz dated 5-6-39 
and after her husband’s death the rest 
6 pies interest devolved on her, She sold 
4 annas interest in the property in fa- 
vour of defendant No, 1 by a registered 
sale deed dated 5-10-45 and retained T 
anna 6 pies interest for self. She prayed 
for carving out her ù anna 6 pies in- 
terest. 

5. The trial Court, on a consideration 
of the evidence on record, disbelieved 
the defence plea of pre-partition and 
accordingly passed a preliminary decre® 
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, of vesting the plaintiff, his mother 


for partition with certain directions as 
to how partition is to be effected, On 
appeal, the learned Addl, District Judge 
agreed with the trial Court and dismiss- 
ed the appeal, 

i 6. The question raised in this appeal 
is whether separate note of possession in 
the C, S, record of rights, the separate 
dealings with the property by the par- 
ties and separate settlement under Sec- 
tions 6 and 7 of the O.E.A. Act would 
establish previous partition by metes 
and bounds. 

7. The note of separate possession in 
the settlement record-of-rights offers 
by itself but a very slight indication of 
an actual partition and cannot be regard- 
ed as sufficient evidence upon which a 
finding of previous partition can be bas- 
ed. Unless separate note of possession in 
favour of the co-sharers is made ac- 
cording to their shares no previous par- 
tition can be presumed and it may be 
held that such possession was for the 
sake of convenience. The total extent of 
the property is 2.41 acres out of which 
1.42 acres are shown to be in possession 
of the defendants’ branch and the re- 
maining 0.99 acre is shown to be in pos- 
session of the plaintiff's branch, Thus 
the separate possession is not in con= 
formity with the shares of the respec- 
tive parties. No explanation was offered 
by the defendants as to why there was 
unequal distribution of the property 
when the co-sharers were entitled to 
equal shares, There was neither any 
pleading nor any evidence as to when 
the alleged partition by metes and 
bounds took place. The defendants did 
not produce any evidence, either oral or 
documentary, to establish the plea of 
pre-partition, So far as the dealings of 
the parties are concerned all the trans- 
actions referred to above are within the 
respective branches. There was no trans- 
action either between the parties inter 
se or with any outsider. There is no re- 
cital in any of the document referred to 
above that there was a previous parti- 
tion, So far as the settlement under Sec- 
tions 6 and 7 of the O.E.A. Act is 


the settlement in favour of one of the 
co-sharers enures to the benefit of the 
entire body of co-sharers, On the date 
and 
defendant No, E were the co-sharers în- 
termediaries in respect of the suit land, 
The settlement in favour of the plaintiff 
was made in respec of 0.99 acre which 
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con~} 
cerned the legal: position is well settled| 
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he had purchased from his mother by 
the registered sale deed—Ext, 3. The 


mother of the plaintiff cid not apply for 
settlement in respect of the remaining 
lands but defendant No. 1 epplied for 
the entire 1.42 acres of land in respect 
of which rent schedule was issued in his 
favour, Although rent schedule was issu- 
ed to defendant No, 1 în respect of the 
entire 1,42 acre of land he cannot alone 
take the benefit of that settlement, As 
mentioned earlier, the settlement made 
in favour of the plaintif and defendant 
No, 1 enured to the benefit of the entire 
body of co-sharers, The courts below 
were, therefore, justified in disbelieving 
the plea of pre-partiticn, 

8. There is no merit in this appeal 
and it is accordingly dismissed with 
costs, 2 A 

: Appeal dismissed, 
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Executive Engineer, Rural Engineer- 
ing Division, Dhenkanz], Appellant v. 
Biswanath Agarwalla, Respondent, 
Misc, Appeal No, 17 of 1981, D/- 31~3< 
1982.* : . 
Arbitration Act (10 cf 1940), Ss. 29, 13 
-— Power to award interest — Inte 
can be awarded only on principal sum 
and not on total amount which includes 
interest, AIR 1981 Orissa 32, Foll. 
(Para 4) 
Clwonolegical Paras 
4 





ween 


Cases Referred: 
AIR 1981 Orissa 32 


_ Indrajit Ray, Standing Counsel, for 
Appellant? B. Agarwalla, M. Agarwalla 
and S. C, Ghosh, for Respondent, 


JUDGMENT:— This appeal. under 
S. 39 (1) (vi) of the Arbitration Act, 1940 
(hereinafter referred to as the Act) is 
directed against the ‘judgment dated 
10-10-1980 passed by the learned Sub« 


ordinate Judge, Bhubaneswar in Title: 


Suit No, 87 of 1980, 

2 The respondent ïs a contractor, 
The appellant had entrusted the work 
of “Renovation to Kishore Sagar MIP." 
to the respondent under Agreement No, 
73/F.2 of 1978-74, In course of execution 
of the work, disputes arose between the 
parties and as per Cl, 23 of the F2 


From order of S. K, Satpathy, Sub< 
Judge, Bhubaneswar. D/- 10-10-1980, 
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agreement, the concerncd Chief Engi- 
neer appointed an arbitrator to decide 
the disputes between the parties. The 
Arbitrator called for the statement of 
claims and counter-claims from both 
parties and finally passed an award for 
Rs, 98,501.00. This amount includes in- 
terest of Rs. 34,121.00. The Arbitrator’s 
further direction is that if the award 
was not paid up within three months 
from the date of its filing, interest at 
the rate of 12 per cent on the amount 
should be payable by the appellant till 
the date of the decree. After the award 
was received in the Court of the learned 
Subordinate Judge, Bhubaneswar, the 
appellant filed objection under Sections 
30 and 33 of the Act. By his judgment 
dated 10-10-1980, the learned Subordi- 
nate Judge upheld the award and grant- 
ed further interest at the rate of 12: per 
cent per annum from the date of the 
decree till payment of the awarded 
amount, 

3. On going through the award I find 
that the Arbitrator has not given any 
reasons for his decision. It is the settled 
position of law that the Arbitrator is the 
sole judge of the facts and law involved 
in the case before him and his decision 
when not supported by reasons is not 
open for review by the Court, 

4. The only point urged by the leam- 
ed Standing Counsel is that the Arbi- 
trator and the learned Subordinate 
Judge acted illegally in awarding inter- 
est on interest and in support of this 
contention reliance ïs placed on a deci- 
sion of this Court reported in AIR 1981 
Orissa 32, (Andhra Civil Construction 
Co., Hyderabad v. State of Orissa). On 
the question of interest, it was held {at 

“The direction of the. arbitrator ap- 
pearing in the second paragraph at p. 69 
of the paper book to pay further interest 
on the total amount of award granted 
in favour of the claimant, for the period 
from 2-3-1978 till payment of the said 
amount: to the claimant or till the date 
of the decree whichever is earlier evi- 
dently entails payment of interest on 
interest granted under item No, 22 of 
the contractor’s claim. This is challeng- 
ed by Mr, Patnaik as an illegality on 
fhe face of the record, I agree that the 
said award, so far as it relates to pay- 
ment of interest on the interest amount 
calculated under item No, 22, cannot be 
sustained, Hence the said direction to 
that extent Is se aside, But that direc- 
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tion shall hold good in respect of the 
total principal sum awarded in favour 
of the claimant under item Nos. 1 to 3, 
6 to 9, 11, 15, 16, 18 (as modified) to 20 
and 21 (a). So the above direction of the 
arbitrator for the payment of interest 
for the period beginning from 2-3-1978 
stands modified as stated above and the 
award be modified accordingly. 

In the facts of this case the claimant 
should get interest on the principal 
amount as permissible under S. 29 of 
the Arbitration Act, It is accordingly 
hereby ordered that apart from making 
the abovementioned payments to the 
claimant, the respondent shall also vay 


interest on the said principal sum at the’ 


rate of 6 per cent per annum from the 
date of the decree till the payment of 
the entire decretal dues to the claimant.” 

In the present case, ten items of claims 
have been noted in the award. The last 
item deals with interest and Rs. 34,121.00 
have been awarded under it. Therefore, 
the principal sum in respect of items I 
to 9 works out at Rs. 64,380.00. The Ar- 
bitrator’s direction on interest is as fol< 
lows: 

“The amount due to the claimant as 
per awards is to be paid within three 
months from the date of filing of the 
award failing which an interest of 12% 
(Twelve per cent) on award amount will 
be payable by the Respondent till tha 
date of decree.” 

It appears from the above direction that 
the expression “award amount” does not 
refer tothe principal sum of Rs. 64,380.00 
but to the total amount of Rs, 98,501.00 
inclusive of interest; As pointed out in 
the aforesaid decision of this High 
Court, award of interest on interest 
cannot be sustained. ‘The interest 
can be awarded only in respect of -the 
principal sum of Rs. 64,380.00. The order 
of the learned Subordinate Judge suffers 
from the same defect, According to the 
order, the respondent ig entitled to in- 
terest at the rate of 12% per annum 


from the date of the decree till payment: 


on the “awarded amount”, Section 29 of 
the Act authorises the Court to award 
interest from the date of the decree, but 
the said interest is to be paid only on 


the principal sum and not on the total - 


amount which. includes interest, . 

5. For the reasons stated above, tke 
award of the Arbitrator in so far as it 
directs 
of 12% on the “award amount”, is modt+ 
fied to interest at the rate 
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payment of interest af the rate ' 


of 12% per annum on the principal sum 
of Rs. 64,380.00 from the date of filing 
of the award till the date of the decree. 
The order of the learned Subordinate 
Judge isalso modified to extent that the 


respondent shall be entitled to 
interest at the rate of 12% 
per annum from the date of 
the decree till payment on the 


principal sum of Rs. 64,380.00. Subject 
to the modifications indicated above, the 
award and the judgment of the learned 
Subordinate Judge are upheld, The ap- 
peal is accordingly allowed in part. 
There should be no order as to costs, 

Appeal partly allowed. 
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"P. K. MOHANTI, J, C 

Ram Raja Ram, Appellant v. Dhruba 
Charan Jena, Respondent, 


Second Appeal No. 59 of 1978, D/- 9-4< ` 


1982.* . 

Evidence ‘Act (1 of 1872), S. 102 — 
Negotiable Instruments Act (1881), S., 118 
— Burden of proof — Suit on pro-note 
— Defendant admitting execution of 
pro-note — Allegations regarding exe- 
cution under threat and coercion not 
established by defendant — Held mere 
fact that plaintiff did not prove passing 
of consideration did not relieve defen- 
dant from burden of proving contrary of 
Presumption as to consideration arising 
u/s, 118, _ (Para 6) 

B. B. Mohanty, for Appellant; S., C, 
Sahu, for Respondent, 


-. JUDGMENT :— ‘This second appeal is 


by the plaintiff against a decree of rev- 
ersal arising out of a'suit for recovery 
of a sum of Rs. 3,119.35 on the basis of 
a promissory note dated 4-10-1966, 

2. The plaintiff's case is that he is the 
sole proprietor of the firm 
Ram Ramrajaram” and he carries on 
business in steel furniture, asbestos etc, 
The defendant was serving as a sales- 
man under him and was in charge of 
cash and stock. -The plaintiff while check- 
ing the accounts of the firm detected 
shortage of cash to the tune of Rs. 4,500/- 
and the defendant admitted to have mis- 
appropriated the same and voluntarily 
executed the suit promissory note in hig 


*From decision of M, V, Gangaraju, Ad~ 
ditional ‘Dist, Jọ, Cuttack, D/+ 26-9- 
_ 1977. 
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A.LR, 


“Bhagwan 


ml 


1982 


own hand on 4-10-1966 agreeing to re- 
pay the same on demani with interest 
at the rate of 12 p. c. p. a During the 
period from 5-6-1968 -0 5-4-1969 the 
defendant paid a sum cf Rs. 550/- by. 


instalments and the total 


endorsed 


amount of payment on the back of the’ 


promissory note on 5-4-1969. He alsa 
adjusted a sum of Rs. €30.65 out of his 
pay from 5-5-1969 to 29-10-1970, leawing 
a balance of Rs, 3,119.35, 

3. The defendant admitted executio 
of the promissory note but conter.ded 
that it was forcibly obtained from him 
under threat and coercion, He denied 
having acknowledged his liability . under 
the promissory note, His contention wasg 
that he was only in charge of acco.nts 
and under the instructions of the plain- 
tiff he was maintaining. account boks 
in duplicate — one for the purpose „of 
avoiding payment of sales-tax and in- 
come-tax and the other indicating true 
account of sale ‘and purzhase. Once the 
sales-tax authorities seized the duplicate 
accounts and the plain-iff suspected the 
defendant to have given information to 
the Sales-tax Department, On: 4-10-1966, 
the defendant was caled to the plain- 
tiffs house and he deried having given 
any information to the Sales-tax auth- 
orities, but he was forced to execute the 
suit promissory note under threat and 
coercion, It was also contended that 
even after execution o the promissory 
note the defendant was forced to serve 
under the plaintiff and the endorsement 
of payment on the back of the promis- 
sory note was forcibly obtained trom 
him under threat and coercion although 
no payment in fact’ was made. 

4, The trial court, on a consideration 
of the evidence, led Ey both the par- 
ties, came to hold. that the defendant 
had failed to establish that the suit pro- 
missory note was forcibly obtained from 
him under threat and coercion, It also 
disbelieved the defence plea that the 
endorsement of payments on the back 
of the promissory note was obtained 
under threat and coercion, Accordingly, 
a decree for Rs, 3,119.3 paise was pass- 
ed in favour of the plaintiff, , 

On appeal, the Jeerned Additional 
District? Judga reversed the decreas of 
the trial court on the findings that (1) 
the plaintiff had failed to prove that the 
defendant had actually misappropriated 
a sum of Rs, 4,500/- and (2) the promis- 
sory nota was executed by the defen- 
dant due to some undue influence 
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though it may hot be due to threat at 
the point of gun, as alleged. 

5. It is urged in this appeal that the 
lower appellate court erred in law in 
not drawing the statutory presumption 
under §, 118 of the Negotiable Instru- 
ments Act, As indicated earlier, the de- 
fendant admitted execution of the pro- 
missory note but contended that it was 
obtained from him under threat and co- 
ercion, Both the courts below concur- 
rently found that the defendant failed 
to establish the plea that the suit pro~ 
missory note was obtained from him un- 
der threat and coercion. The lower ap- 
pellate court stressed the fact that the 
plaintiff . did not examine the Gumasta 
who made entries in the account books 
~~ Exts, 3 to 5 — in order to show that 
the defendant had actually misappro- 
priated a. sum of Rs, 4,500/~. According- 
ly, it held that the plaintiff failed to 
prove his case against the defendant. 


6, Section 118 of the Negotiable Instru- 
ments Act is imperative and the Court 
is bound to draw the initial pre- 
sumption that the negotiable in- 
strument was made for con~ 
sideration when its execution is 
proved. It throws the burden of proof 
of want of consideration on the defen- 
dant. Similarly S. 102 of the Evidence 
Act throws the burden of proving want 
of consideration on the defendant, for 
if no evidence was produced by either 
side. and the execution of the document 
being admitted, the plaintiffs claim 
would be decreed. When the court be- 
low decided that the defendant had fail- 
ed to prove that the promissory note 
was obtained from him under threat 
and coercion, it was unnecessary to con- 
sider whether the plaintiff had proved 
passing of consideration or not. The exe- 
cution of the hand-note having been 
admitted, it was not necessary for the 
plaintiff to prove passing of considera- 
tion, The presumption under S, 118 of 
the Negotiable Instruments Act, conti- 
nued in all its rigour until the contrary 
was proved, The mere fact that the 
plaintiff did not adduce sufficient evi- 
dence to prove passing of consideration 
did not in any way relieve the defen- 
dant from the burden of establishing 
the contrary of the presumption arising} 
under S. 118 of the Negotiable Instru- 
ments Act. The plaintiff produced his 
account books maintained in the regu- 
lar course of business and also proved 
the relevant entry dated 4-10-1966 writ- 


rete 
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ten by the defendant himself admitting 
misappropriation of Rs. 4,500/- vide 
Ext, 2. The defendant examined as DW 1 
admitted to have written Ext, 2 in his 
own hand. He also admitted that the 
accounting made at the particular page 
of the account book containing Ext. 2 
is correct, The burden of proving want 
of consideration was on the defendant 
and he failed to discharge that onus. Thea 
plaintiff was, therefore, entitled to a 
decree, 

7. In the result, the appeal is allow- 
ed with costs, the decree of the lower 
appellate court being set aside and that 
of the trial court being restored, 

Appeal allowed. 
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R. N. MISRA, C. J. AND 
R. C. PATNAIK, J, 

Satyajit Roy Choudhury and others, 
Petitioners v, Utkal University and 
others, Opposite Parties, 

Original Jurisdiction Case No. 1471 of 
1981, D/- 22-12-1981. 


Constitution of India, Art. 226 — Writ 
against University — Petition chaileng- 
ing cancellation of examination results 
on ground of mass malpractice — Re- 
sorting of malpractice by almost all can- 
didates reported by Centre Superinten- 
dent and Supervisorg — Incriminating 
materials supplied to candidates by out- 
siders — Copy materials found in exam- 
ination hall on large scale and candi- 
dates found using them — Held, cancel- 
lation of results was not improper. AIR 
1970 SC 1269, Foll, (Para 5) 


Cases Referred : Chronolegical Paras 
ATR 1970 SC 1269 4 


Dr. S, ©, Dash and B. K. Patnaik, for 
Petitioners; M. S. Panda, S. C. Moha- 
patra and P, K. Ray, for Opposite Par- 
ties. 

PATNAIK, J.:— The petitioners, who 
took the annual. Intermediate Examina- 
tion in Arts and Commerce, 1981 from 
the Adikabi Saraladas College Certre. 
Tirtol, have filed this writ application 
impugning the notification dated 22-6- 
1981 (Annexure-2) issued by the Utkal 
University cancelling the results of the 
examinees who took the Intermediate 
Examination in Arts and Commerce from 
the said Centre, 
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Satyajit Roy Choudhury v, Utkal University 


A.LR. 


2, The petitioners contend that after 
taking the examination they were wait- 
ing for the results to be published, But 
to their’ dismay, they learnt that the 
results had been cancelled on ground 
that there was mass malpractice. They 
contend that there was intensive invi- 
gilation during the examination and 
proper supervision was made by the 
University by deputing teachers serv< 
ing in the University and other colleges. 
There was no report before the Univer- 
sity that the petitioners had indulged 
in any unfair means. The University 
was also not right in cancelling the re- 


sults of all the examinees taking the 
examination from the centre, on the 
ground of mass malpractice. They fur- 


ther contend that the principle of natu- 
ral justice has been violated as there 
was no enquiry into the allegations and 
that there was no material before the 
University for taking the drastic action, 


3. Opposite party No. 1 in the coun- 
ter-affidavit has averred that there were 
reports before the University from the 
Centre Superintendent and Supervisors 
to the effect that malpractice was re- 
sorted to in a vast scale. As the candi- 
dates as a whole did not follow the 
norms prescribed for the examination, 
the results of the exemination were can- 
celled. 


4. The law on this aspect is no lon- 
ger in doubt, In Bihar School Examina- 
tion Board v, Subhas Chandra (AIR 1970 
SC 1269), Hidayatullah, C. J, observed 
(at pp, 1272-73) : 

“Where the Bihar School Examination 
Board on being satisfied that a vas? 
majority of the examinees at a particu- 
lar centre have adopted unfair means, 
it is not necessary for the Board, before 
cancelling the examination as a whole at 
that centre, to give an opportunity to 
all the candidates to represent their 
eases. The Board had not charged any 
one with unfair means so that he could 
claim ta defend himself. The examina- 
tion was vitiated by adoption of unfair 
means on a mass scale. In these circum- 
stances it would be wrong to insist thaf 
the Board must hold a detailed inquiry 
into the matter and examine each 
individual case to satisfy itself which 
of the candidates had not adopted un- 
fair means, The examination as a whole 
had to go,- : 

To make such decisions depend upon 
a full-fiedged fudicial inquiry would 
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hold up the functioning of such avto- 
nomous bodies as Universities and Sckool 
Boards, The Universities and Sckool 
Boards are responsible for their stand- 
ards and the conduct of examinations. 
The essence of the examinations is that 
the worth of every person is appraised 
without any assistance from an outside 
source. If at a centre the whole body 
of students receive assistanace and man~ 
age to secure success in the neighbcur- 


hood of 100% when others at other cen-. 


tres are successful onl~ at an average 
of 50% it is obvious that the university 
or the Board must do something in the 
matter, It cannot hold a detailed quasi- 
judicial inquiry with & right to its 
alumni to plead and lead evidence etc. 
before the results are withheld or the 
examinations cancelled. If there is suffi- 
cient material on whici it can be de- 
monstrated that the university was right 
in its conclusion that the examinations 
ought to be cancelled then academic 
standards require that the university's 
appreciation of the prokem must be re- 
spected. It would not čo for the Court 
to say that you should have examined 
all the candidates or even their repre- 
sentatives with a view to ascertaining 
whether they had re:zeived assistence 
or not. To do this would encourage in- 
discipline if not also perjury.” 


5. At our request, the learned ccun~ 
sel for the university placed before us 
the various reports submitted from time 
to time and the percentage of result. 
The reports reveal that unfair means 
was practised on an extensive scale and 
the percentage of result lends assurance. 
The reports indicate that there was total 
laxity in the examinatim halls. Out- 
siders had free access te the halls and 
the examination that was being conduct- 
ed was a travesty, 


It is gathered from tie reports “hat 
(a) “there was general disturbance”, (bì 
“a large number of outsiders gathered 
near. the windows in tke last hour of 


the sitting and they threw papers and 
torn pages of books inte the halls and 
dictated answered in load voice. They 


were prevented from ccming near the 
halls in the first two hours, but subse- 
quently the situation became uncontrol- 
lable." fc) “outsiders were supplying in- 
criminating materials t the candidates 
and dictating answers’, (d) “there was 
chaotic mass malpractice”, (e) “the 
examination halls were full of copy, 
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materials and the candidates were using 
them. The halls were like ‘“Mella”,” 


(£) “Incriminating materials were found 
every where in the rooms and also with 
all the candidates, Outsiders were en- 
tering into the rooms without hesitation. 


Almost all the candidates were found 
resorting to malpractice. They did not 
care for the invigilators’, (g) “Lots of 


incriminating materials were found from 
under the long benches and desks of a 
large number of candidates. Outsiders 
(about a hundred in number) supplying 
hand written answers and torn pages 
of books to the candidates through win- 
dows. There was mass malpractice 
which could not be stopped even by per~ 
suasion. The candidates were talking 
with themselves in presence of the in- 
vigilators, General condition inside tha 
examination halls-like a Mella and fish 
market,” 


In the aforesaid premises, hardly can 
any course be contemplated other than 
the one adopted by the University off 
cancelling the results of the examination, 
Though, no doubt, it is true that selec- 
tion of the centres and conducting of the 
examination in the centres are the res- 
ponsibilities of the University, recoursel 
to large scale malpractice leaves no al- 
ternative to the University except tol 
cancel the results of the examination, 


6. The country can ill-afford to have 
a posterity of ‘ignoramuses. The malady 
has spread so wide and so deep that it 
deserves consideration from educa- 
tionists, guardians and the Government, 
Where the future of posterity is involv- 
ed, procrastination is unwise and to lie 
by is insensible, Let not the elders con- 
tribute to the deterioration of standard 
and destruction of norms by their 
callousness, 


7. The writ application has no merit 
and is dismissed. No costs, 


R. N. MISRA, C. J.:+— I agree, The 
concern my learned brother has express- 
ed should be shared by all today so that 
we may look for a better tomorrow, 


Application dismissed, 
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Dr. B. N. MISRA, J. 
Bauri and others, Appellants v. Nata- 
’ bar Swain and others, Respondents. 
Second Appeal No. 26 of 1977, 
22-12-1981." : 
Civil P. C, (5 of 1908), 0. 2, R. 2 — 


D/- 


' Suit for permanent injunction restrain- 
ing defendants from interfering with 
possession of plaintiff —- Defendants dis- 


possessing plaintiff after filing of the 
suit in violation of injunction order 
Held, court can take notice of changed 
circumstances in order to shorten litiga- 
tion and grant relief of recovery of pos- 
session even without pleadings, parti- 
cularly when defendants were not pre- 
judiced on account of lack of notice, AIR 
1974 SC 1178, Foll, AIR 1977 J&K 21, 


Disting, (Para 8) 
Cases Referred : Chronological Paras 
AIR, 1977 J&K 21 8 
AIR 1974 SC 1178 8 
AIR 1953 SC 235 8 
AIR 1915 Cal 103 8 


P. K. Misra and I, Mohapatra, for 
Appellants; P, C. Misra, for Respondents, 

JUDGMENT :— This appeal arises out 
of Title Suit No, 219 of 1970 filed by the 
plaintiff in the Court of the Second 
Munsif, Cuttack, The prayer of the 
plaintiff was that defendants 1, 2 and 3 
should be permanently injuncted from 
interfering with the possession of the 
plaintiff and pro forma defendants 4 
and 5 over the disputed plot No. 1408 
and the five mango trees standing there- 
on, ' : 

2, The plaintiffs case Is that the dis+ 
puted plot No. 1408 appertaining. to 
Khata No, 167° of village Kuliagaon 
stands recorded in the names of Shyam 
Swain, Dhaneswar Swain and the plain< 
_ tiff, Shyam Swain has gifted his 1/3rd 
share in the suit plot in favour of pro 
forma defendant No, 4 by a registered 
deed of gift in the. year 1964. Dhaneswar 
Swain died leaving behind him his wi- 
dow, pro forma defendant No. 5 as his 
‘only heir, It is claimed that the plain- 
tiff and pro forma defendants 4 and 5 
are the full owners in possession of the 
disputed plot No. 1408. There wera 
seven old mango trees standing on the 
‘disputed plot and this has been record- 


*From decision of K. M, Subudhi, Addl, 
Chief Judi. Magistrate-cum-Addl, Sub, 
J., Cuttack, D/- 30-11-1976. 
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ed in the C. S. Khatian. Two mango 
trees were subsequently cut and by the 
time of the suit five old mango trees 
stood on the western side of plot No. 
1408 on its southern portion, It is al- 
leged that defendants 1, 2 and 3 who are 
owners of the contiguous plot No. 1407 
to the immediate west of the disputed 
plot No. 1408 were laying a false claim 
to the five mango trees on plot No. 1408 
in connivance with some other people. 


‘According to the plaintiff; the cause of. 


action arose on 29-10-1970 when defen- 
dants 1, 2 and 3 threatened to cut the 
mango trees on plot No. 1408 and inter- 
fered with his possession, 

_ 3. In their written statements defen- 
dants Nos, 1 to 3 admit that plot No, 
1408 belongs to the plaintiff and defen- 
dants 4 and 5, According to these de~ 
fendants, seven mango trees stood on 
plot No; 1408 at the time of settlement 
operations in 1930, but all those trees 
were cut long long ago either by the 
plaintiff and defendants 4 and 5 or their 
predecessors. Thereafter there were no 
mango trees left on plot No. 1408. These 
defendants admit that plot No. 1407 
belonging to them is contiguous to plot 
No. 1408 and stands to its west, but they 
deny that they are laying any false 
claim, to the five mango trees standing 
on plot No, 1408, They have also denied 
that they have removed any mango 
trees from plot No. 1407 as alleged by 
the plaintiff, These defendants have said 
that they have’ never threatened the 
plaintiff and defendants 4 and 5 or inter- 
fered with their possession over plot No. 
1408. These defendants have further stat- 
ed that at the time of the suit five mango 
trees stood on plot No. 1407 and these 
trees belong exclusively to defendants 
1, 2 and 3 with a gap of about 5 to 10 
links between plots Nos, 1407 and 1408, 
These defendants have put in an alter- 
native plea of adverse possession in case 
it was found that any of the mango trees 
were situated on plot No, 1408, 


4. During trial a Civil Courg’ Com~ 
missioner was appointed and his report 


was accepted. However, in appeal . the ` 


Commissioner’s report was set aside and 
the appellate Court directed a fresh Civil 
Court Commissioner to be appointed, 
The second Commissioner came to the 
same finding as the previous one that the 
disputed land appertains to plot No. 1408 
belonging to the plaintiff and defendants 
4 and 5, On a consideration of the oral 
and documentary evidence. and the res 
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port of the Commissioner, the trial Court 
came to hold that the disputed mengo 
trees stood on plot No. 1408 and that 
defendants 1, 2 and 3 had no marner 
of right, title and interes; over the seme. 
The plaintiff’s suit was decreed and de- 
fendants 1, 2 and 3 wera directed to re- 
Store possession of the encroached por- 
tion of plot No, 1408 with the five mengo 
trees standing thereon tọ the plaintiff 
within a period of one month from the 
date of the judgment, The trial Court 
granted the relief of recovery of posses- 
sion to the plaintiff in the following cir- 
cumstances. The plaintiff filed his suit 
on 2-11-1970 along with a petition for 
temporary injunction. Defendants 1, 2 
and 3 appeared on 6-11-1970 and fled 
their objection. The injunction matter 
was heard on 7-11-1970 and interim in- 
junction was granted against defendants 
1, 2 and 3. No appeal was preferred 
against this order, On 7-12-1970 an ap- 
plication under O. ‘39, R. 2 (3), CP.C, 
was filed by the plaintiff alleging v-ola- 
tion of the order of injunction by defen- 
dants 1, 2 and 3 who had put a fence 
around the mango trees, thereby depriv- 
ing the plaintiff of his possession over 
the mango trees, The defendants filed 
their objection on 16-2-1971 to the effect 
that ‘they have not put any new fence 
at the spot, but that the fence had exist- 
ed since prior to the filing of the suit, 
During hearing of that :matter three wit- 
nesses were examined on behalf of the 
plaintiff and one on bekalf of the defen- 
dants, The trial Court by his order cated 
20-3-1972 found that there was no viola- 
tion of the injunction order by the de=- 
fendants, The plaintiff fled Mise, Appeal 
No, 30 of 1972 before the District Judge, 


Cuttack against the aforesaid order dated. 


20-3-1972, After hearing the parties, the 
learned Additional District Judge by his 
order dated 15-9-1972 allowed the ap- 
peal, found that the defendants were 
guilty of violation and directed attach- 
ment of property worth Rs. 500 of the 
defendants for a period of six months, 
In these circumstances, though fhere 


was no prayer for recevery of posses- . 


sion, the learned trial Court directed re- 
storation of possession, to the plaintiff 
who had been dispossessed by the defen- 
dants after the filing o2 the suit ard in 
violation of the injunction order of the 
Court, Defendants 1, 2 and 3 filed Title 
Appeal No, 143 of 1978 which was dis- 
missed by the learned Appellate Court 
by his judgment cated 30-11-1976, 


Bacri v, Natabar Swain 


. Commissioner’s 


Ori. 269 


Thereafter these defendants have filed 
the present appeal. In the meanwhile 
appellant No. 1 having died, appellant 
No, t/a and appellant. No. 1/b have been 
substituted in his place. The application 
under O. 41, R. 27, C.P.C. filed by re- 
spondent No. 1 was not pressed at the 
time of hearing of this appeal and hence - 
the same is rejected. 


5. This appeal has been admitted for 
hearing on the following three points of 
law: 

“(1) Whether a suit purely for perma- 
nent injunction will lie in view of the 
facts and circumstances of the case with- 
out a prayer for declaration of title, 

(2) Whether in view of the evidence on 
record, plaintiff has also to pray for re- 
covery of possession, . 

(3) Whether the Commissioner's report 
is acceptable as a satisfactory evidence 
in view of the statement of the Com- 
missioner and whether it is supported 
by other evidence on record?” 

6. The first point of law rightly has 
not been seriously pressed in this ap- 
peal, As regards this point, the learned 
trial Court is correct in his observation 


‘that in a suit for permanent injunction 


it is not essential for the plaintiff to 
prove his title, Moreover, on a reference 
to the pleadings of the parties it is seen 
that the appellants (defendants 1, 2 and 
3) have clearly admitted that the plain- 
tiff and defendants 4 and 5 are the 
owners of plot No, 1408. In view of this 
clear admission it was not necessary for 
the plaintiff to prove his title over plot 
No, 1408, 

7. As regards question No, 3, on go- 
ing through the judgments of the Courts 
below I find that both the Courts below 
have discussed the entire evidence ad- 
duced by the parties along with the 
report, The Commis- 
sioner’s report has'been discussed in 
detail by the learned trial Court and I 
see no reason to take a different view, 

8. As regards question No, 2, learned 
counsel for the appellants has submit- 
ted that in the absence of a prayer for 
recovery of possession, the Courts below 
acted illegally in granting the said re- 
Hef to the plajntiff, In support of this 
contention reliance is placed on AIR 
1977 J & K 21 (Mohd, Sultan Wani v, 
Qasim Ali), In the aforesaid decision the 
following observation of the Supreme 
Court in AIR 1953 SC 236 (Trojan & Co. 
v, Nagappa Chettiar) has been extracted: 
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“The decision of a case cannot be 
based on grounds outside the pleadings 
of the parties and it is the case pleaded 
that has to be found. Without an amend- 
ment of the plaint the Court was not 


entitled to grant the relief not asked 
for.” 
Relying on the aforesaid observation 


of the Supreme Court the Jammu and 
Kashmir High Court held (at p. 23):— 

Mite In the same way where: a plain- 
tiff in a suit for permanent injunction 
is dispossessed by the defendant during 
the pendency of the suit, the Court can 
no doubt take notice of this subsequent 
event but it has no power under O. 7, 
R. 7 to grant relief of possession to the 
plaintiff without notice to the defendant 
and without asking the plaintiff to 
amend the plaint......” 


The main point emphasised in the afore- 
said decision is that though the Court 
can take notice of subsequent events it 
should not grant the relief of possession 
to the plaintiff without notice to the 
defendant, True, it will be most unfair 
to grant a relief to the plaintiff without 
any notice’ of the matter to the defen- 
dant, The facts of the present case are 
however different. In this case, the ap- 
pellants cannot say that they had no no- 
tice of the matter. In fact they were 
found to have dispossessed the plaintiff 
after the filing of the suit in violation of 
the order of injunction passed against 
them by the Court. Therefore in this 
case the question of lack of notice to the 
defendants does not arise. They knew 
fully that they had unlawfully dispos- 
sessed the plaintiff after the filing of the 
suit and they were punished for that. 
Learned counsel for the respondents 
submitted that Courts can take notice of 
subsequent events and grant relief even 
without pleadings in exceptional circum- 
stances and according to him, the facts 
of this case justify the relief of re- 
- covery of possession to be granted to 
the plaintiff without a prayer for the 
same in the plaint, In support of his 
contention learned counsel relies on AIR 
1974 SC 1178 (Shikharchand Jain v. Di- 
gamber Jain Praband Karini Sabha) 
wherein it was held— . 

“aes Ordinarily, a suit is tried in all 
its stages on the cause of action as it 
existed on the date of its institution, But 
it is open to a Court including a court 
of appeal to take notice of events which 
have happened after the institution of 
the suit and afford relief to the parties in 
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the chenged circumstances where it is 
shown that the relief claimed originally 
has (1) by reason of subsequent change 
of circumstances become inappropriate; 
or (2) where it is necessary to take no- 
tice of the changed circumstances in 
order to shorten the litigation, or (3) to 
do complete justice between the parties, 
(See Rai Charan v, Biswanath, AIR 1915 
Cal 103).” 

On the basis of the aforesaid decision 
I have no hesitation to agree with the 
learned Courts below that it was neces- 
sary for the Court to take notice of the 
changed circumstances in order to short- 
en the litigation and the course they 
adopted best subserves the ends of jus- 
tice, particularly when the defendants 
are not prejudiced on account of lack of 
notice, 

9. For the reasons stated above, this 
second appeal is dismissed with costs 
throughout. The judgments and decrees 
of the Courts below are confirmed. 

Appeal dismissed, 
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l R. N. MISRA, C. J. 

Purusottam Das Agarwala, Petitioner 
Smt. Puspa Devi, Opposite Party, 

. Civil Revn, No. 60 of 1981, DJ- 26-2- 
1982.* 

Hindu Marriage Act (25 of 1955), S. 24 
— Application by wife for interim main- 
tenance for her and her child in pending 
divorce proceedings against her— Award 
of maintenance for child is not within 
purview of S. 24, (Para 2) 

C. V, Murty, for Petitioner; R, K, Pra- 
baraj, for Opposite Party. 


ORDER:— In a pending action under 
S, 13 of the Hindu Marriage Act by the 
husband against wife, an application 
under S, 24 of the Act was made asking 
for interim maintenancèė as also litiga- 
tion expenses. By the impugned order 
dated 13-1-1981, the learned Subordinate 
Judge has directed that maintenance for 
the wife should be at the rate of Rs. 150 
per month, maintenance for the child 
living with wife should be at the rate of 
Rs. 100. per month and consolidated sum 
of Rs. 500 could be paid as litigation ex- 
penses, Mr. Murty appearing for the peti- 
tioner contends that in an application 


*From crder of B. B. Das, Sub. Judge, 
First Court, Cuttack, D/- 13-1-1981. 
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under S, 24 of the Act, maintenance for 
a child is not contemplaced and he also 
relies on the feature the, the child here 
iş said to be not born out of the wed- 
Jock, He also contends that the expense 
of Rs, 500 as awarded is excessive. 

2. So far as the firsi contention is 
concerned, I would agrea. The award of 
maintenance for a child is not within the 
purview of S, 24 of the Act and accord- 
ingly I would delete the direction for 
payment of maintenance to the chilc. I 
do not propose to interfere with the 
quantum of litigation expenses as order- 


ed to be paid. f 
3. The suit has been pending for cuite 
some time, ‘The learnazd Subordinate 


Judge shall have a direction to dispose 
of the suit before closure of the Court 

for the long vacation. 
There shall be no direction for costs. 
Crder accordingly. 
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P. K, MOHANTI, J. 


Balaram Barik and others, Appellants 
v Banambara Maharana, Responden: 


Second Appeal No, 383 of 1977, D/- 
2-2-1982.* 

Specific Relief Act (47 of 1963), S. 22 
=- Refund of consideration — Grant of 
such relief — Court directing that pos- 
session of suit land to be retained till 
money refunded — Validity, 

Where a suit for specific performance 
of agreement of sale was decreed dizect- 
ing vendor to refund the amount receiv- 
ed by him from plainti& towards consi- 

- deration and that plaintiff should retain 
possession of even the sortion of land 
purchased by subsequent transferees till 
money was refunded, it was held that 
such direction is not justified in view of 
concurrent finding of courts below that 
subsequent transferees are bona fide 
purchasers for value without notice of 
prior agreement, (Para 7) 


B., H. Mohanty, for Appellants: M. 


Patra, B. K, Dagara and B, Misra, for 
Respondent. 7 
JUDGMENT: The second appeal is 


by the defendants against a reversing 
decree passed in a suit for specific per- 
formance of contract fer sale of lard. 


2nd 
D/- 4£1-9- 


*"From decision of B. K. Patnaik, 
Addl. Sub, Judge, Cuttack, 
1977. 
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2. The plaintiff's case was that defen- 
dant No. 1 Balaram Barik, who was the 
owner in possession of the suit land 
measuring 0.36 acre, contracted to sell 
the same to him for a sum of Rs, 2,000 
and on receipt of a sum of Rs, 1,500 as 
part consideration delivered possession 
in his favour. The contract was entered 
into on 21-1-75 and the deed of contract 
(Ext, 1) was executed on that date. He 
remained in possession of the suit land 
from the date of contract and offered the 
balance consideration of Rs, 500 to de- 
fendant Ne. 1 but he avoided to execute 
the sale deed, On 17-38-75, defendant No. 
1 sold 0.08 acre out of the suit land to 
defendant No. 5 under a registered sale 
deed (Ext. A) and on 9-4-75 he also sold 
0.08 acre out of the suit land under a 
registered sale deed (Ext. B) to` defen- 
dants 2, 3 and 4, The plaintiffs conten- 
tion was that the defendants 2 to § hav- 
ing prior knowledge of his contract ob- 
tained the sale deeds (Exts, A and B) 
without payment of consideration, 

3. Defendant No, 1 denied the con- 
tract and contended that he took a loan 
of Rs, 300 only from the plaintiff and 
gave his L.T.I. on a blank paper which 
has been converted into a deed of con- 
tract for the purpose of this case, He 
also denied having received Rs. 1,500 
from the plaintiff. He admitted to have 
sold a portion of the suit land to defen- 
dants 2 and 5 under the two sale deeds 
(Exts, A and B), 


4, Defendants 2 to 5 took the 
that they are bona fide purchasers 
value without notice, 

5. The learned Munsif dismissed the 
suit holding that there was no contract 
between the plaintiff and the defendant 
No. 1 and that the deed of contract (Ext. 
1) is not genuine. He also held that there 
was no delivery of possession of the 
suit land in favour of the plaintiff. He 
accepted the contention of defendants 2 
to 5 that they are bona fide purchasers 
for value without notice of any previous 
contract, 


stand 
for 


On appeal, the learned Additional 
Subordinate Judge believed the plain- 
tiffs case and held that the deed of 


agreement is genuine, He also held that 
defendant No, 1 received a sum of Ru- 
pees 1,500 as part consideration and that 
the plaintiff was in possession of the suit 
land from the date of the contract, He 
agreed with the finding of the trial Court 
that defendants 2 to 5 are bona fide pur- 
He 


3 279 Ori, i 


passed a decree directing the defenditat’: 
-- No, 1-to refund the sum of Rs. 1,590 tai 
that . 


the plaintiff. He further directed 
the’ plaintiff would not vacate possession 
of the suit land unless the sum of Ru- 
-pees 1,500 was refunded to him by de- 
` fendant No, 1, 


6. Although alf the five defendants 
have jointly filed this appeal, the learn- 
ed counsel appearing on‘ behalf of the 
appellants did not press the appeal so 
far as defendant No. 1 is concerned, He 
did not challenge the correctness of the 
decree directing defendant No. 1 to re- 
fund the sum of Rs. 1,500. He challenged 
the decree allowing the plaintiff. to re- 
tain possession of the suit land until re- 
turn of Rs, 1,500 by defendant No. 1, 


7 As already mentioned, both the 
courts below concurrently found that 
defendants 2 to 5 are bona fide purcha- 
sers for value without notice. These de- 
fendants have nothing to do in connec- 
tion with the refund of consideration by. 
defendant No, 1. There is no reason why 
they should be kept out of possession 
until refund of consideration by defen- 
dant No, 1. The appellate court was, 
therefore, not justified in allowing the 
plaintiff to retain possession of the lands 
purchased by defendants 2 to 5 under 
the sale deeds (Exts, A and B). 


8. In the result, the decree allowing 
the plaintiff to retain possession of the 
portion of land purchased by defendants 
2 to 5 is set aside, Subject to this modi- 
fication, the appeal stands dismissed’ but 
in the circumstances without any order 
as to costs, a 

Order accordingly, 


AIR 1982 ORISSA 272 
R; C. PATNAIK, J. 

Bairagi Ch, Das, Petitioner v, Kartik 
Chandra Das and others, Opposite Par- 
ties, 

Civil Revn, No, 222 of 1979, D/- 29-74 
1982.* 

Civil P. C. (5 of 1908), S. 115 and O. 14 
R. 2 (after amendment of 1976) — Trial 
of issue of land ag preliminary issue ~e 
Discretionary with Court — Refusal to 
exercise discretion — Revision against 
— Not competent, 





*From order passed by M, R. Mohanty, 


Munsif, Bhadrak, D/- 9-4-1979, 


HZ/1Z/D618/82/SNV:; 


Bairagi CH. Das wv. Kantil. Cliandra Das . 
peT The ‘amended O., 14, R, 2 makes it 





AIR 1973 All 499 





ALR. 


abundantly clear. that the court in its dis- 
cretion may try an* issue of law as a pre- 
liminary issue only if that issue relates 
to the jurisdiction of the court or a bar 
to the suit created by any law for the 


_time being in force, An issue of fact or 


a mixed issue of fact and law cannot be 
decided as a preliminary issue, Where 
an issue of jurisdiction is a question of 
fact or is a mixed question of law and 
fact, it cannot be decided as a prelimi- 
nary issue; but it should be decided on 
merits along with the other issues. The 
object being avoidance of piecemeal 
trial and protracted litigation, in. case of 
doubt ‘all the issues should be tried at 
one and the same time, Moreover, the 
trial of the suit on a preliminary issue 
being discretionary under the amended 
R. 2 of O, 14, refusal of the Court‘to de- 
cide the issue as a preliminary issue 
does not involve any question touching 
jurisdiction of the court and as such re- 
vision application against refusal is not 
competent, (Paras 8, 10) 
Cases Referred: Chronological Paras 
AIR 1930 Raj 192 

AIR 1979 Madh Pra 153 (FB) 
AIR 1979 Pat 34 

AIR 1976 Andh Pra 70 


o an tn cw 


AIR 1969 Orissa 295 
AIR 1964 SC 487 A 5, 9 

Prasanta Mohanty and S. Mohanty, 
for Petitioner; R. N. Acharya, R. K, 
Mohapatra, A. N, Misra and, S, C, Basa, 
for Oprosite Parties, 

ORDER:—~ This revision is directed 
against an order passed by the Munsif, 
Bhadrak, rejecting the prayer of the pe< 
titioner to decide. the question of res 
judicata as a preliminary issue under 
O. 14, R. 2 of the Civil P, Ç. 

2. Brief facts leading to the appli- 
cation ares 

Opposite Party No, 1 filed a suit for 
partition on the basis of his purchase 
under sale deed dated 16-1-70 from de- 
fendant No. 2, Defendant No. 4 mainly 
contested the suit claiming to have pur- 
chased the entire two decimals under 
sale deed dated .15-4-68, According to 
the said defendant, Gura (defendant No, 
2) was ‘not the daughter of Hadi Das and 
Jema as alleged by the plaintiff and 
sister of Makari, his vendor, His specific 
case was that Gura was the daughter of 
one Rama Das and had no connection 
with the family of Hadi Das, So, 
purchase of the plaintiff was from an 


the x 


o 
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imposter. It - „was further’ alleged that in” 


a previous suit filed by one Minki which ` 


was being contested br Gura, an issue 
was raised -as to whether Gura was the 
daughter of Hadi Das ər Ram Das and 
it was decided by this Court that Gura 
was not the. daughter cf Hadi Das, He 
‘averred that the said fnding in the ear- 


lier suit operated’ as res judicata and in ` 


view of the said finding, by the purchase 
the plaintiff did not acquire any title.- ' 
3. Having regard to the pleadings, an 
issue was struck as follows: © : 
“Is the suit barred by the law of res 
judicata?” 
When the case was taken | up for hearing, 
defendant No. 4 filed en application un- 
der O. 14,;:R. 2, C.P.C. for deciding the 
question of res’ judicata as a preliminary 
issue before trial of other issues, The 
plaintiff and defendant No. 2 filed ob- 


fections stating that neither he nor ‘de- . 


fendant No, 2 being perties to Original 
Suit No. 46: of 1970- culminating in Se- 
cond Appeal No. 149 of"1976, they wera 
not bound by any finding and moreover. 
they pleaded that ‘title inthe . property 
was claimed by Gura not as the daughter 
of Hadi; but as daughter, of Jema, and 
niece of Malli, who were. the recorded 
owners, According to fhem, it did not 
matter if it was found -hat Gura was not 
the daughter of Hadi Das. They, how- 
ever, contended that the issue did nei- 
ther relate to jurisdiction of the court 
nor to a bar to the suit created by any 
law for the time being in force. They 
further urged: that the decision of the 
issue would not finally dispose of the 
suit and it would be n2cessary to decide 
the other issues, 

The learned Munsif sejected the pra- 
yer of defendant No. 4 Hence this, revis 
sion, 


4, The provision cortairied in O14 


R. 2 of the Civil P. C. was amended by 
Central, Act’ 104 of 1973. Under the Old 
Code, O, 14, R.- 2 read as follows:— 
“Where issues both of law and of fact 
arise in the same suit, and’ the Court is 


of the opinion that the case or any part - 


thereof may be disposed of on the issues 
of law only, it shall try those issues first, 
and for that purpose may, if it thinks 
fit, postpone the settlement of the issues. 
of fact until after the issues of law have 
been determined”, i 

5. Interpreting the provision in’ the 
Old Code, the Supreme Court in .S, as 

1982 Orissa/i8 XH G35 _ 






Rant ‘Cliandra Das 
^i hanna v..F. J,-Dillon (AIR 1964 sc 497) ne 


held (at p. 498):— 

© “Under O, 14, R. 2 where issues botti 
‘of law and of fact arise in the same | 
suit, and the.-Court is of the opinion’ that . 
the .case or any part ‘thereof may be dis- 
posed of on the issues of law only, it 


‘shall try those issues first, and for that 


purpose may, if it thinks fit, postpone 
the settlement of the issues of fact until 
after the. issues of law have- been deter- 
mined. The jurisdiction to try issues of 
law apart from the issues of fact may be 
exercised only-:where in the opinion of 
the Court’ the whole suit may be dispos- 
ed of on the issues of law alone, but the 
Code confers no jurisdiction upon the 
Court to try .a suit on mixed issues of 
law and fact as preliminary issues, Nor- 
mally all the issues in a suit should be 
tried by. the Court: not to do so, espe- 
cially when. the decision on issues even 
of law depends upon the decision of is- 
sues of fact, would result in a lop-sided 
trial of the suit.” 


.G. K.. Misra, J. (as his Lordship ` then 
was) in Ram Saraf v. Mani Dei (AIR 
1969 Orissa 295) succinctly stated the law ' 


„as (at pp, 295-296):—. 


“It is well known that the suit mus! 
be: tried as a.whole and not piecemeal 
unless it involves the question of juris- 
diction, For instance, if the valuation of 
the suit be such that it will oust the 
jurisdiction of, the court before whom it 
was ‘instituted, then in such cases ordi- 
narily this issue should be tried as a pre- 
liminary issue to prevent unnecessary 
harassment to .the litigants, But in all 
other matters it is always desirable 
that the cases should be tried as a whole, 
so that it would not be remanded times 
without number' from. the appellate 


- court to re-examine other matters left 


undecided....... ae 


Harassment to the panties protraction 
of the trial and unnecessary. waste of 


time were the considerations disfavour- 
. ing- piecemeal: trial. i 
Similarly, in M/s. . Basti Ram Roop 


Chand.v. M/s. Radhey Shyam Gulab 
Chand (AIR 1973 all 499) it was held (at 
p. 500):— 

taes Under Rule 2 of Order 14 of ' tha 
Code of Civil Procedure while the court 
is bound to try as preliminary issue a 
question of law’ on which the entire suit 
may be disposed of but where the ques- 
tion is, not purely of law or it is a mixed 
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no ae to try issue as a prelimi- 
Mary issue.......0) 

In Ghatmal "Champalal v, Amaravathi 
Dyeing Pvt, Ltd. (AIR 1976 Andh Pra 
10), Madhava Rao, J. held: 

“The salutary rule of procedure which 

must be generally followed is that the 
Court should give its decision on all the 
issues in the case so as to avoid unneces- 
sary remand and protraction of litiga- 
tion.” 
An exception, however, was made in fa- 
vour of question of territorial jurisdic- 
tion. Under the olid Code q duty was 
east on the court to try preliminarily 
the issues of law which would dispose of 
the case or any part thereof, . 

6. However, the experience of six 
decades indicated that the provision was 
resulting in protracted litigations involv- 
ing frequent remand, harassment to par- 
ties and was unwholesome, So, the pro- 
vision was substituted by Central Act 
104 of 1976 by substituting R. 2 of O, 14 
as hereunder:— 

“Rule 2. Court to pronounce judgment 
on all issues: 

(1) Notwithstanding that a case may 
be disposed of on a preliminary issue, 
the Court shall, subject to the provisions 
of sub-rule (2), pronounce judgment on 
all issues, 

(2) Where issues both of Iaw and of 
fact arise in the same suit, and the Court 
is of the opinion that the case or any 
part thereof may be disposed of on an 
issue of law only, it may try that issue 
first if that issue relates to— 

(a) the jurisdiction of the Court, or 

(b) a bar to the suit created by any. 
law for the time being in force, 
and for that purpose may, if it thinks fit, 
postpone the settlement of the other 
issues until after the issue has been de- 
termined, and may deal with the suit 
in accordance with the decision on that 
issue,” ; 

7. It may be observed that the head- 
ing gives a direction to the provision by 
stating “Court to pronounce judgment 


on all issues”, Instead of casting a duty: 


on the court, as under the Old Code by 
the use of the expression ‘shall’, 
cretion is conferred by using the expres- 
sion ‘it may try that issue first’, 

8. The new provision makes it abun- 
dantly clear that the court in its discre- 
fion may. try an issue of law only if that 
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question of Iaw and fact, the court has 


_bar of suit should be 


a dis-. 
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issue relates to the jurisdiction of the 
court or a bar to the suit created by any 
law for the time being in force, An issue 
of fact or a mixed issue of fact and 


. law cannot be decided as a .preliminary 


issue, Where an issue of jurisdiction is 
a question of fact or is a mixed question 
of law and fact, it cannot be decided as 
a preliminary issue; but it should be de- 
cided on merits along with the other 
issues. The object being avoidance of 
piecemeal . trial and protracted litiga- 
tion, in case of doubt all the issues 
“ba be tried at one and the same 
e, 


In M/s. Ramdayal Umraomal v. M/s: 
Pannalal Jagannathii (AIR 1979 Madh 
Pra 153), the Full Bench obseved (at - 
p. 155):— 

sare Discretion to try preliminary 
issue of law relating to jurisdiction or 
exercised only 
when it is so clear that the decision will! 
decide the suit finally once and for all 
without recording of any evidence,” 

In Dhirendranath Chandra . v. Apurba 
Krishna Chandra (AIR 1979 Pat 34), it 
was held (at pp. 35-36):—~ 
It is, therefore, clear that a de- 
parture from the ordinary rule provided 
in sub-rule (1) of R. 2 can be made by 
the Court only in the circumstances men- 
tioned in sub-rule (2) and even in these 
circumstances the Court has only a dis- - 
cretion that it may try an issue of law 
relating to the points mentioned in Cla- 
uses (a) and (bf of sub-rule (@) as a 
preliminary issue before framing other 
issues. There is, however, nothing in sub- 
rule (2) which makes it obligatory for 
the Court to try such an issue first in all 
cases. If, therefore, the Court is of the 
opinion that in any particular case it 
will be more expedient to try all the 
issues together and therefore, if it refa< 
ses to try and decide any issue of law 
even on the points referred to in CIs. (a) 
and tb) of sub-rule (2) as a preliminary 
issue, it commits no error touching juris - 


In Cheni Ram v. Shanti Devi (AIR 
1980 Raj 192), a question arose whether 
the court had territorial jurisdiction, To 
decide the said question, it was neces- 
sary to take evidence to find out the 
place where the cause of action arose, 
The question though related to jurisdic- 
tion, the prayer ‘was rejected as the 
question was not a pure question of law. 

9. Before the amendment the position 
had been made clear by the Supreme 


1982 


Court in Khanna v. Dillon (AIR 1964 SC 
497) (supra), Any doubt that may have 
lingered thereafter was set at rest . by 
the clear provision in the amended R. 2 


10. Moreover, the tricl of the suit 
on a preliminary issue being discretion- 
ary under the amended Rule 2 of O. 14, 
refusal of the court to decide the issue 
as a preliminary issue does not involve 


any question touching jurisdiction of the. 


court, This revision application is, there- 
fore, not competent on this short ground 
also, 


11, In this case, the issue sought by 
defendant No. 4 to be decided as a pre- 
liminary issue was no: a question: of 
law, The determination would depend 
upon determination of certain facts 
which could be established by the par- 
ties leading evidence and assuming the 
answer of this issue of res judicata go- 
ing against the plaintiff, it did not bring 
an end to the suit; but would bar trial 
of that very question at issue, As the 
pleadings show, the plaintiff has claim- 
ed title through Gura as successors to 
Jema and Malli, 


12. Considering it rom any angle, 
the move of defendant No, 4 was mis- 
conceived and this revision accordingly 
has no merit and is dismissed, In the cir- 
cumstances, there would be no order as 
to costs. _ i 

: Eevision dismissed, 





AIR 1982 ORISSA 275. 
' B. K, BEHERA, J. 


State of Orissa, Appellant v, M/s, J. N. 
Choudhury, Respondent, 


Mise, Appeal No, 8 af 1982, 
1982.* 


(A) Arbitration Act (10 of 1940), Ss, 13 
and 29 — Interest — Arbitrator has jur- 
isdiction to award interest unless prohi- 
bited in agreement, 

Unless there is a sp=cific clause in the 
agreement prohibiting award of interest, 
the Arbitrator has jurisdiction to award 
interest. The Arbitrator has power to 
award interest when if is an implied 
term of reference and in the absence of 


*From decision passed by S. K, Satpathy 
Sub, J., Bhubaneswar, D/- 1-10-1981. 


HZ/1Z/D719/82/MVI 


Dj- 6-8-. 





State v, M/s, 


J, N. Choudhury 


prohibition in the agreement, interest 
may be awarded from the due date till 
the date of the award and the award al- 
lowing interest is not vitiated on that 
ground, AIR 1980 Ori 74, Foll, (Para 3) 
(B) Arbitration Act (10 of 1940), Ss. 30 
and 13 — Reference of dispute to arbi- 
trator — Jurisdiction of arbitrator to 
allow claims for additional works. 
Where the entire dispute has been re- 
ferred to the arbitrator it is open to him 
to allow claims for additional works, 
Therefore, the award cannot be set aside 
on the ground that some claims for addi- 
tional work have been awarded. (Para 4) 
The jurisdiction of a court in respect 
of setting aside an award is limited to 
the grounds enumerated in S. 30 of the 
Arbitration Act. In the instant case, the 
award is not a reasoned one and it is a 
non-speaking award and the details of 
the claims cannot be called in question 
with reference to the materials placed 
before the Arbitrator, AIR 1982 Delhi 
155, Ref, to, (Para 5) 
Cases Referred: Chronological Paras 


ATR 1982 Delhi 155 
(1982) 53 Cut LT (SN) 35 
AIR 1981 Ori 124 
AIR 1981 Ori 160 3, 
AIR 1981 Ori 172 ‘ 
(1981) 52 Cut LT 451 i 
AIR 1980 Ori 74 i 
AIR 1980 Ori 76 
AIR 1980 Ori 157 . 
ILR (1973) Cut 1218 
(1970) 36 Cut LT 1089 ~~ 

R. K. Patra, Addl. Govt, Advocate, for 
Appellant Devananda Misra, Deepak 
Misra, R, N, Naik and Anil Deo, for Re- 
spondent, 

JUDGMENT:— The State of Orissa is 
in appeal against the judgment and 
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order passed by the learned Subordinate . 


Judge, Bhubaneswar, 


in Original Suit © 


No, 179 of 1981-I making an award in - 


favour of the respondent for a sum of 


Rs, 3,85,200 a rule of the court and de- . 


creeing the suit, 
been entrusted with the work ‘Distri- 
bution system of Nandini M.LP,’ 


Executive Engineer, M.I. Division, Phul- 


bam, under agreement No. 97 F-2 of- 
1974-75, As disputes arose between the - 


parties, the Chief Engineer, Rural Engi- 


neering Organisation, appointed an Arbi- — 
reference, . 


trator who entered into the 
called upon both the parties to put in 
their statements of claims and docu: 


The respondent had : 


and - 
chad entered into an agreement with the 


i 
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ments and after hearing the parties, 
made an award of Rs, 3,85,200 in favour 
of the respondent directing its payment 
within fifteen days from the date of the 
award and further directing that failing 
such payment, future interest on the 
amount awarded at six per cent per an- 
num from 23-7-1981 would be payable 
till the date of actual payment, After 
overruling the objections raised on be- 
half of the appellant, the learned Sub- 
ordinate Judge made the award a rule 
of the court. 


2. Mr. R. K. Patra, -the learned Ad- 
ditional Government Advocate appearing 
for the appellant, has raised two con- 
tentions, His first contention is that the 
Arbitrator had no jurisdiction to make 
an award in respect of additional works, 
Secondly, he contends, he had no juris- 
diction to grant interest, As has rightly 
- been submitted by Mr. Devananda Misra, 
the learned counsel for the respondent, 
the same questions have been raised 
and answered against in a number of 
decisions of this Court, 


3. It is not disputed at the Bar that 
the entire dispute had been referred to 
the Arbitrator. The agreement had not 
been made a part of the award. On the 
principles laid down by this Court in the 
cases of State of Orissa v. Gokulachandra 
Kanungo, AIR 1981 Ori 160, State of 
Orissa v. M/s, J, N. Choudhury, (1981) 52 
Cut LT 451 and State of Orissa 
v. Harikrishna Sahu (1982) 53 Cut 
LT (SN) 35, the Arbitrator did have 
jurisdiction to make an award in respect 
of additional items of work and also for 
interest payable to the respondent, It 
has been laid down by this Court in Exe- 
cutive Engineer, Rural Engineering Or- 
ganisation, Khurda v. D. N. Senapati 
AIR 1980 Ori 74, relying on the princi- 
ples laid down by the Supreme Court 
and by this Court in earlier decisions, 
that unless there is a specific clause in 
the agreement prohibiting award of in- 
terest, the Arbitrator has jurisdiction to 
award interest, The Arbitrator has power 
to award interest when it is an implied 
term of reference and in the absence of 
prohibition in the agreement, interest 
may be awarded from the due date till 
the date of the award and the award al- 
lowing interest is not vitiated on that 
ground, I, therefore, see no force in the 
contention raised on behalf of the ap- 
pellant that the Arbitrator went legally 
wrong in making an award for interest, 


State v, M/s. J. N. Choudhury 


A.I R. 


4. This Court has, in AIR 1980 Ori 76 
Executive Engineer, Debury Expressway 
Division, Kendrapara v. Hemalata Singh, 
laid down (at p. 79):— 


“It is further contended on behalf of 
the appellant that the award is vitiated 
as the arbitrator has allowed extra items 
claimed by the contractor. I haye al- 
ready held that: the agreement has not 
been made a part of the award, nor is 
the award based on the terms of the 
agreement. The entire dispute was re- 
ferred to the arbitrator and in view of 
the findings made above about the limit- 
ed jurisdiction of the Court, the award 
cannot be set aside, in absence of an 
error of law apparent on the face of the 
record. When the documents have not 
been made part of the award, the award 
cannot be set aside and the § aforesaid 
contention of the appellant has no legs 
to stand.” 


In AIR 1981 Ori 160 (supra), it has been 
held that the Arbitrator has jurisdiction 
to decide matters relating to additional 
works as in dealing with those matters, 
disputes on questions arising out of the 
tontract may have to be considered and 
decided by the Arbitrator, The Court 
cbserved (at p, 165):— 


pasa Relying on the decisions in A. C. 
Parija and Hindusthan Steel cases (1970) 
36 Cut LT 1089 ang ILR (1973) Cut 1218 
(referred to above), this Court has held 
in State of Orissa v. G. C. Kanungo, 48 
Cut LT 505: (AIR 1980 Orissa 157) that 
the arbitrator has jurisdiction to decide 
matters regarding additional work, as in 
deciding those matters, disputes and 
questions arising out of he contract 
may have to be considered and decided 
by the arbitrator. This view has been 
reiterated in a recent decision of this 
Court reported in 52 Cut LT 37: (AIR 
1981 Orissa 124) (referred to above). The 
consistent view of this Court in four 
previous decisions from 1970 to 1981 
have been followed which include tha 
cases of A. C. Parija, Hindusthan Steel 
and G. C. Kanungo, The Hon’ble the 
Chief Justice has also reiterated the same 
view in M. A. Nos. 29, 30 and 62 of 1981. 
disposed of on 7-5-1981: (Reported in 
AIR 1981 Ori 172) (referred to above,” 
The entire dispute had been referred ta 
the Arbitrator and, therefore, it was open 
to him to allow claims for additional 
works, In view of the principles laid 
down in the cases referred to above, the 
avrard cannot be set aside on the ground 


af 


1982 


that some claims for 
have. been awarded, 


acditional works 


5. The jurisdiction of a- court in res- 
pect of setting aside an award is limited 
to the grounds enumerated in S. 30 of 
the Arbitration Act. In fhe: instant, case, 
` the award is not a reasoned one and it 
is a non-speaking award and the details 
of the claims cannot be called in ques- 
tion ‘with reference to the materials plac- 
ed before the Arbitrator. I do share the 
grave concern expressed oy H. L. Anand, 
J. in the case of M/s, Ehilwara Synthe- 
tics Ltd, New Delhi v. Delhi Hindustani 
Mercantile Association, AIR 1982 Delhi 
155, that in the expanding horizon of 
natural justice and the development of 
administrative law when every judicial, 
quasi-judicial, executive and administra- 
tive body, charged with duty to make a 
decision: affecting rights and ~ obligations, 
is under a duty to give reasons for its 
decision, it is quite ar.achronistic that 


an Arbitrator in India .s still immune 
from any such obligation, Tn England. 
right to know the reasons has been 
given statutory recognition and an 


award by an Arbitrator without reasons 
would be bad in law, bat not so in our 
country. In international arbitration, the 
convention recognises the obligation to 
give reasons. As rightly noticed by the 
learned Judge of the Delhi High Court, 
the power to make a non-speaking 
award may have given undue protection 
to incompetence, arbitrariness and even 
dishonesty in the arbitral process. How- 
ever, it is for the Legisiature to think of 
the change in the system. After all, a 
Judge is to administer the law as it is 
and not as he thinks, i> should be. He 
cannot enact a law; he ċan only inter- 


pret it. 


6. For the reasons necorded by me, 
none of the contentions raised on behalf 
of the appellant shall prevail, 


7. The appeal fails and the same is 
dismissed with costs. Hearing fee is as- 
sessed at Rs, 100 (Rupees one hundred). 


Appeal dismissed. 
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R. C. PATNAIK, J. 
State of Orissa and others; Petitioners 
v. Gangaram Chhapolia and another, 
Opposite Parties, © > 


Civil Revn. No, 258 of 1982, D/- 26-7- 


1982.* 
Arbitration ` Act (10 of 1940), S. 8 — 
Appointment of arbitrator —- Parties 


submitting panels -—- Court appointing 
Person from one panel and without giv- 
ing hearing to parties — No reason given 
for rejecting names given by other party 
— Order ig liable to be quashed, 

Disputes having arisen .between fë 
Contractor ‘and the State Trading Corpo- 
ration an application . under S. 8 was 
filed by the Contractor for appointment 
of an arbitrator. The contractor filed a 
panel of names and the petitioners 
(State) submitted in a memorandum that 
any. member of the arbitration tribunal 
might be appointed as arbitrator, The 
Judge, thereupon, appointed ‘R’, a retir- 
ed District Judge, and’ one from the 
panel of names submitted by the con- 
tractor: by a cryptic order to be an arbi- 
trator to settle the dispute between the 
parties. No opportunity of hearing was 
given to the- parties, 

Held that at the stage of adjudging 
the personnel, it is essential, that 
both sides must have their say. Each 
perty should be given adequate opportu- 
nity to convey to the Court its views and 
reaction to the name suggested, If there 
is likelihood of some bias, prejudice, 
interestedness, however remote, in re- 
lation to the person suggested, the per- 
son is non-grata. The Judge arbitrarily 
appointed ‘R’ as arbitrator without giv- 
ing the petitioners an opportunity of 
having their say in regard to the names 


suggested. The petitioners had ` 
suggested that any member of 
the arbitration tribunal appointed 
by the State Government could 


be appointed, No reason has been given 
by the Judge why none of the members 
was considered suitable by him for ap- 
pointment as arbitrator. (Para 6) 

> Chronological Paras 
AIR 1982 Delhi 155 9 
AIR 1979 SC 429 : 1979 Lab IC 146 9 
AIR 1976 SC 475 9 


*From order of B. B. Das, Sub. J., Cut- 
tack, D/- 12-2-1982. ` 
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AIR 1976 SC 1745 10 
(1971) 1 All ER 1148, Breen v. Amalga- 
_ mated Engineering Union 9 

AIR 1927 Bom 565 (FB) 8 
89 Conn 74, Dwy v. Connecticut Co. 9 

Addl, Govt. Advocate, Addl. Standing 
Counsel and Standing Councel, for Peti- 
tioners; B. H. Mohanty, Ganeswar Pati, 
R. N. Panda and M, Jain, for Opposite 
Parties. 

ORDER :—~ Disputes in relation to the 
work “FDR to Nabuda Ringh Bundha 
at Ranpal” undertaken by the opposite 
party No, 1 — contractor under agree- 
ment No, 51 F-2 of 1968-69 having 
arisen, the contractor issued notice fol- 
lowing the arbitration clause in the con- 
tract for appointment of an arbitrator, 
On failure of the Chief Engineer to ap- 
point arbitrator, the contractor moved 
the learned Subordinate Judge, Cuttack, 
under S. 8 of the Arbitration Act for 
appointment of an arbitrator, The learn- 
ed Subordinate Judge by judgment 
dated 10-2-1982 in Misc, Case No. 387 of 
1980 granted the prayer and directed 
the parties to suggest names by 12-2-82 
for selection of the personnel, On 12-2- 
82, the contractor filed a panel of names 
and the petitioners submitted in a memo- 
randum that any member of the arbi- 
tration tribunal might be appointed as 
arbitrator, The learned Subordinate 
Judge, thereupon, appointed Sri R. C. 
Kar, a retired District Judge, and one 
from the panel of names submitted by 
the contractor by a cryptic order to the 
following effect :— 3 


“Both the parties file the names of 
arbitrator, Sri R. C, Kar, retired District 
Judge is appointed as arbitrator to set- 
tle the dispute between the parties.” 


2. The grievance of the State is that 
after the panel of names was filed by 
the contractor and the State intimated 
to the Court that any member of the 
arbitration tribunal could be appointed 
as arbitrator, there should have been a 
hearing on this question. Selection of 
the personne] of the arbitrator is not of 
less importance, The arbitrator is the 
kKing-pin in the scheme of arbitration, 
Not only must he be competent, but it 
is no less imperative that he is sans bias, 
sang prejudice towards any of the par- 
ties. Selection made by the Court is 
deemed in law to be a voluntary selec- 
tion of the parties. The Court, therefore, 
must be very cautious in not imposing 
an incompetent and undesirable person 
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as an arbitrator. The power has been 
vested in the Court under the various 
provisions of the Arbitration Act relat- 
ing to the selection of arbitrator in the 
trust that the said power shall be exer- 
cised judiciously and with circumspec- 
tion. The arbitrator is not bound to give 
reasons and generally there is no appeal 
from his decision. Howsoever erroneous 
the Court may consider his decision to 
be, the Court is powerless, At the stage 
of adjudging the personnel, it is essen- 
tial, therefore, that both sides must 
have their say. Each party should be 
given. adequate opportunity to convey to 
the Court its views and reaction to the 
name suggested, If there is likelihood of 
some bias, prejudice, interestedness, bòw- 
ever remote, in relation to the person 
suggested, the person is non-grata, 


3. The grievance of the petitioners in 
this case is that the learned Subordinate 
Judge arbitrarily appointed Sri R. C. 
Kar as arbitrator. without giving the 
petitioners- an opportunity of having' 
their say in regard to the names sug- 
gested, The petitioners contend that thev 
had suggested that any member of the 
arbitration tribunal appointed by the 
State Government could be appointed. 
No reason has been given by the learn- 
ed Subordinate Judge why none of the 
members was considered suitable by him 
for appointment as arbitrator. Their 
Srievance has been that there are a few 
persons circulating as stock arbitrators 
and somehow or other they are getting 


appointed by orders of court passed 
casually and mechanically without any 
application of mind, heedless of the 


grievance and wish of the State, which 
is no other than, the people of the State. 

4, A pertinent question arises: Should 
a person compulsorily retired be ap- 
pointed as arbitrator? A person is com- 


pulsorily retired on grounds: of incom- 
petence, questionable integrity, or on 
mental or health ground. It does not 


stand to reason how a. person so dealt 
with can be adjudged competent for ap- 
pointment as arbitrator, Very often per- 
sons in the employment of the Govern- 
ment appear on the arena and get ap- 
pointed as arbitrators, Where the em- 
ployer nominates or suggests the name of 
an employee, it is a different matter. The 
Orissa Government Servants’ Conduct 
Rules provide in R, 17: l 

“private trade or employment — (1) 
Wo Government servant shall except 


x 


hi 
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with the previous sanction of the Gov- 
ernment, engage directly or indirectly in 
any trade or business o> undertake any 
employment : - 


Provided that a Government servant 
‘may, without such sanction, undertake 
honorary work of a social or charitable 
nature of occasional werk; a literary, 
artistic or scientifie character, subject to 
the following conditions namely :— ` 

(i) he shall, within one month of his 
undertaking any such work, report to 
the Government giving full details; 


(ii) his official duties do not thereby 
suffer and 

(iii) he shall discomtinue any such 
work, if so directed by the Government.” 


This rule which has 
puts an embargo on “he Government 
servant accepting or uncertaking an em- 
ployment, Appointment as arbitrator is 
not Government employment nor are the 
engagement and its ecceptance com- 
mended in exercise of “udicial power of 
the Court.. Appointment is made upon 


expression of willingness, At this stage. 


R. 17 of the Conduct Rules comes into 
play. A Government servant cannot ac- 
cept the appointment without the pre- 
vious sanction of the Government. It is 


also the bounden duty of the Court, hav-’ 


ing regard to the statutory force of 
R. 17, to ascertain if cshere is previous 
sanction by the Government to accept- 
ance by the employee ef engagement as 
arbitrator, I reiterate trat the rule is 
not attracted...where the’ Government 
(employer) itself suggests or nominates 
the name, The directizn given by a 
Court is in the form of a request and is 
not a command, The request is not a 
judicial order and the Government ser- 
vant is obliged to decline the offer if 
there is no sanction of the Government, 
One comes across instances of arbitra- 
tion cases piling before some Govern- 
ment servants engaged as arbitrators 
without previous sanct.on of Govern- 
ment, 


5. There is considerable weight in the 
submissions made by the counsel for the 
petitioners, that there is no presumption 
that the panel submitte] by the con- 
tractor is sacred and that submitted by 
the State is profane. The matter boils 


down to the selection of a person worthy- 


of being appointed as arbitrator. The 
person should have reputation of posses- 
sing an unimpeachabEe. integrity and 
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probity. and not be open to approach by 
any of the parties and shall not bear 
even remotely, a bias, prejudice, animo- 
sity towards any of the parties. In suck 


„a person can both the parties repose 


their trust and confidence, In a case 
where parties themselves have chosen a 
person as arbitrator, they being the best 
judges of the person, the presumption is 
that the selection was made upon consi- 
deration of the pros and cons. Not so in 
the case of an appointment by the court, 
where by reason of the fiction, the per- 
son appointed as arbitrator is deemed to 
be one chosen by the parties. The Courts, 
therefore, must actin such a manner as 
the parties would be given a free choice, 


6. From the proceedings of Feb, 12, 
1982, it does not transpire that the 
learned Subordinate. Judge was alive to 
the principles, By a bald order Sri R. C. 
Kar, one of the persons named in the 
panel of names filed by the contractor, 
was appointed, It does not seem from the 
order that a hearing was given to the 
parties and the pros and cons in regard 
to the suggestion were considered, The 
Courts while- selecting .an arbitrator 
should ‘bear in mind that the function is 
not just a routine function to be exer- 
eised casually or mechanically, Great 
stakes are very: often involved and a 
correct adjudication is very much de- 
pendant on the person, more on his in- 
tegrity though no less on his competen- 
cy. The State is not a “no party” before 
the law. Its exchequer is the exchequer 
of the people. It behoves us to remem- 
ber that the parties before a court of 
law, the State as well as the private citi- 
zen, have the same rights and the same 
privileges, ` 


7. It is permissible to deviate .and 
consider a few. related questions, If one 
were asked “what afflicts the State of 
Orissa?” The answer could be: “Inter 
alia, the malady of the racket of arbitra- 
tion”. Arbitration of late is being con- 
sidered as a sure way to overnight riches 
and affluence. It has become a big busi- 
ness, Should not a judge take note of 
“the felt necessities of the time?” He 
can no longer be impervious to the winds 
that blow outside, Leaving the seclu- 
sion of his ivory tower, he should come 
out to the streets to feel “the total push 
and pressure of the cosmos”. In a social 
welfare State, the need is social Justice. 
Let us recall to mind what Justice Car- 
dozo said: “It is true, I think, today in 
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every department of law that the social 
value of a rule has;become a test of grow- 
ing power and importance.” 


8. The concept of arbitration is a laud- 
able one and the system is in vogue in 
this country since the days of the Panch 
and Panchayats) - There were three 
grades of arbitrators, namely, (a) puga; 
(b) Sreni and (c) Kula. These were the 
different degrees of Panchayats. Marten, 
Chief Justice observed in AIR 1927 Bom 
565 (FB):— 


“It (arbitration) is indeed a striking 
feature of ordinary Indian life. And I 
would go further and say that it prevails 
in all ranks of life to much greater ex- 
tent than is the case in England. To re- 
fer matters to a panch -is one ‘of the 
natural ways of deciding many a dis- 
pute in India... 


The first attempt at coditying the p 
was made by the Bengal Regulations of 
‘1772, and 1780 where provision was made 
for submission of disputed accounts tò 
decision by arbitration. In 1781, Sir 
'Elijah Impey’s Regulation included a 
prevision that “the Judge do recommend, 
and so far as he 
‘sion, prevail upon the parties to submit 
to the arbitration of one person, to . be 
mutually agreed upon . by parties.” In 
1787, regulation for the Administration 
of Justice was passed and it contained 
rules for referring suits to arbitration 
with consent of parties. There was no 
detailed provision, however, to regulate 
the arbitration proceedings. In 1793 
Regulation XVI was 
view to promoting reference of disputes 
of certain categories to arbitration and to 
“encourage people of credit and cherac- 
ter to act as arbitrators”, Regulation VI 
of 1813 made some improvement to the 
Regulation of 1793 and arbitration was 
available in cases of disputes in regard 
to land. ‘Bengal Regulation VII of 1822 
` authorised the Revenue Officers to refer 
rent and revenue disputes to arbitrators 
and the Collectors were enjoined to, in- 
duce parties to agree to such arbitration, 


Bengal Regulation IX of 1883 authorised ` 
the Settlement Officers to refer disputes 


` to arbitration. 


In 1834, the Legislative Council for 
India was constituted and Act VIII of 
1859, the first Code of Civil Procedure 
for India, was enacted in 1859 and Chap- 
ter VI of the Code contained provisions 
relating to arbitration. The Code, kow- 
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vocated for consolidation 


can, without ‘compul- - 


enacted with a. 
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ever, was not applicable to the Supreme 
Court, or the Presidency Small Cause 
Courts or non-regulation provinces, The 
Act was repealed and consolidated by the 
but the provisions 
relating to arbitration remained unchang- 
ed. Act XIV of 1882 revising the. Code 
did not touch the provisions. The arbi- 
tration provisions so far provided for 
arbitration of disputes after they. had 
arisen, There was no provision for re- 
ference to arbitration of future disputes. 
To remedy this, Indian Arbitration Act, 
1899 was enacted basing on the English 
Arbitration Act, 1889: Various sections of 
the English Act were verbatim trans- 
planted to the Indian soil. -`The actual 
application of this Act was, however, ori- 
ginally limited to Presidency towns and 
was subsequently extended to a few. 
more commercial towns, ‘When the Civil 
P. C. of 1908 was enacted the clauses 
relating to arbitration were transferred 
from the body of the Code to the Sch. TL 
Various committees noticed the draw- 
backs in the existing provisions and ad- 
and amend- 
ment of the law. and its codification in a 
separate ‘enactment and that is how the 
Arbitration Act, 1940 came to the sta- 
tute book and the Sch; m to the Civil 


. P, C. was repealed. . 
9. An arbitrator is a tribunal of par- 
‘ties choosing., So, from 
‘right or wrong—there is no appeal. In 


his decisions— 
view of the coricept and the system, the 
English. common law said that he was 
not bound to give reasons. And this rule 
of the common law of the olden times 


‘was transplanted to our system, A nag- 
however, - 


ging and disturbing thought, 
persists, Can a rule prevalent in a dif- 
ferent time and in a different clime be 
considered to be healthy and wholesome 
for us today — a time of eroded values 
and devalued norms, Or should the law 
cater to the needs. of ‘the present day 
community? - 

Vast changes are taking place with re- 
gard to concepts and systems, Should we 
continue to hold on to a principle be- 


‘cause it is in vogue for scores- of years 


or should we take cognizance of the 
changed times and the current demands 
and alter the rule, the law? The horizon 
of the concept of natural justice is 
widening day after day, Every Court, 
Tribunal or Authority adjudicating a dis- 
pute is enjoined by principles of natural 
justice to give reasons for- its decision. 


Lord Denning has said in Broen v. Amal- | 


= 


A 
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gamated Engineering Unicn, (1971) 1 All 
ER 1148: 


“The giving: of reasons is one of che 


fundamentals of good adrinistration.” 


This observation has the approval of 
the Supreme Court in Manager, Govt 
Branch Press v. D, B. 3Belliappa (AIR 
1979 SC 429). The requicement of fur- 
nishing “reason”-is a shazkle on arbitra- 
rinéss or perversity, Why. pray, must the 
President of India, the Highest’ Court of 
the country and other -strumentalizies 
support their decisions by reasons while 
disposing of disputes or a lis and not 
the arbitrator? Because the. arbitrator is 
parties’ own choosing’, Se what? An ar- 
bitrator is after all a human being and 
is' susceptible to all the frailties that 
_ human flesh is subject tc (even Gods do 
err, ‘mythology and the scriptures tell 
us), 


We may take a leaf out of the exp2ri- 
ence of the people from whom we tor- 
rowed the rule, The English law has 
since been amended by incorporating a 
provision requiring the arbitrator to give 
reasons for its award, 


It has been observed by Wheeler, J in 
Dwy v. Connecticut Co., 39 Conn 74 (9): 


“That court best serves the law which 
recognizes that the rules of law which 
grew up in a remote gereration may. in 
the fullness of experience, be founc to 
serve another: generation -badly, and 
which discards the old rule when it finds 
that another rule of law represents 
what should be accordinz to the estab- 
lished and settleq judgmant of sociaty, 
and no considerable property rights 
have become vested in raliance upon the 
old rule. It is thus great writers upon 
the common law have discovereq the 
source and method of fts growth, and 
in its growth found its health anq life. 
It is not and it should not be stationary. 
Change of this character should not be 
left to the legislature,” 


If the mores of today are no longer 
those of yesterday and what was good 
for the past generation may not be good 
for the present, there needs to be a 
change. This is only plea for a change 
in the law either by judicia] law mak- 
ing or by the interventicn of the leg‘sla- 
ture. The rule has served its days. Let 
us give it a quiet ang decent burial, 
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A kindred thinker, disturbed like me, 
has expressed himself in Bhilwara 
Synthetics Ltd, v, Delhi Hindustani Mer- 


eantile Asson, (AIR 1982 Delhi 155) 
H. L. Anand, J. has observed (at pp, 156 
157):— - ; 


“Bias, no doubt, is a vitiating ele- 
ment. It impairs the impartiality ang ob- 
jectivity of any Court: or ‘tribunal. It is 
also true that the actual bias and its 
impact on the decision are umnecessary, 
the likelihood of bias is sufficient to con- 
stitute a fatal infirmity in any decisional 
process. However bias is not to be readi- 
ly inferreg and is difficult tc detect, 
both in its’ effect and its likelihood, 
where there is no personal animus, 
monetary interest or similar appa- 
rent circumstances, ` it is difficult 
to infer the likelihood of bias merely 
from the class composition of the tribu- 
nal and association of persons or of the 
litigating parties..,... Jace i 


Silence no doubt, is a rare virtue and 
in the realm of spiritual thought has 
been sublimated to heights of bliss and 
divinity. Maunam Pandita Lakshnam, Le. 


- silence ig'an insignia of a wise man, says 


the Indian scripture. While the rule and 
importance of silence in nature’s scheme 
of things is still being explored, there 
is little doubt that in the present stage 
of law of arbitration in India, silence is 
truly golden; It is one of the weli known 
anomalies of law of arbitration that 
while a speaking award is subjected to 
unrestricted justiciability, a non-speak~- 
ing award enjoys near immunity from 
judicial control. In the expanding hori- 
zon of natural justice and the develop- 
ment of administrative law when every 
judicial, quasi-judicial, executive and 
administrative body, charged with the 
duty to make a decision affecting . rights 
and obligation, is considered under a 
duty to give reasons for its decision, it is 
quite anachronistic that an arbitrator in 
India is still immune from any such ob- 
ligation. It is important to remember 
that .duty to give reasons enlightens the 
party, who is affected by the decision, 
as to why the decision was unfavourable . 
ta it, ilumines the path of the appellate. 
authority, controls the tribunal itself and 
constitutes a built-in safeguard against 
arbitrariness, It is for this reason that 
in England the right to know reasons 
has been given statutory recognition. In 
English law,. an award by an arbitrator 
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without reasons, even without adequate 
reasons, would be bad in law but not so 
in India, In international arbitration, the 
convention recognises the obligation to 
give reasons, While the rule that the arbi- 
trator need give no reason for the award 
may have had its importance at one time, 
there is little doubt that the power to 
make a non-speaking award must have 
given undue protection to consider- 
able incompetence, arbitrariness and 
even dishonesty in the arbitral process, 
Unfortunately, little legal thought | has 
so far been devoted to the problem and 
it is high time the matter is considered 
afresh so as to bring the arbitral process 
in India in conformity with the norms 
accepted elsewhere. This is particularly 
necessary in view of the fact that in the 
present state of the Court system in 
India and its unfortunate characteristics 
of endemic delays, rising costs, techni- 
cality of procedure and plurality of ap- 
peals, there is a search for alternative 
decision making apparatus and a reori- 
ented arbitration process, particularly 
under the auspices of organisations in 
industry, trade and commerce, could 
throw up an acceptable alternative, 
which would to an extent relieve the 
overburdened machinery of Courts, I 
have no doubt in my mind that in 
course of time the matter would receive 
attention at more’ articulate and effec- 
tive and. preferably, authoritative levels 


emer ene neneece 


uttered, s 


I may, with profit, give an extract 
from a decision of the Supreme Court 
under S. 10-A of the Industrial Disputes 
Act, Their Lordships observed:— 

“Let us put the proposition more ex- 
pressively and explicitly, What is im- 
portant is a question of law arising on 
the face of the facts found and its reso- 
lution ex facie or sub silentio, The arbi~ 


trator may not state the law as such. 
Even then such cute silence confers no 
greater or subtler immunity on the 


award than plain speech, Ihe need for a 
speaking order, where considerable num- 
bers are affected in their. substantial 
rights, may well be a facet of: natural 
justice or fair procedure, although, in 


this case, we do not have to go so far. If, 
as here, you find an erroneous law as 
the necessary buckle between the facts 
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found and the conclusions recorded, the 
award bears its condemnation on its 


bosom. Not a reference in a narrative 
but a clear legal nexus between the facts 
and the finding. The law sets no premium 
on juggling with lIrafting the award 
or hiding the legal error by blanking out. 
The inscrutable face of the sphinx has 
no better title to invulnerability than a` 
speaking face which is a candid index 
of the mind. We may, by way of aside, 


express hopefully the view that a mini- 
mal fudicialisation by statemenf, laconic . 
or lengthy, of the essential law. that 

ides the decision, is not only reason- 
able and desirable bug has, over the ages, 
been observed by arbitrators and quasi- 
judicial tribunals as a norm of proces- 


sual justice, {AIR 4976 SC 475%" (Em- 
phasis, mine), 

A pregnant sentence comes fo mind: 
“Awake, Arise, ‘O’ Partha’, How long 


shall you be in slumber? - 


= 10. Every adjudication shall conform 
to the principles of natural justice, and 
shall ensure to the parties just and fair 
play. The principle of just and fair play 
in action varies from facts to facts, situ- 
ation to situation, However, it is essen- 
tial in any adjudication that the parties 
Should know what they are to meet in 
order to be able to focus their attention 
thereon. In such context, the question 
of framing of issues arises. The require- 
ment of framing of issues under O. 14 of 
the Civil P, C. is not a dry, bookish or 
pedantic. requirement. It subserves a 
purpose and the purpose is to pinpoint 
the real and substantial point of differ- 
rence and focus attention of the parties 
and the Judge thereon, Call these issues, 
or points of difference or controversies, 
what you may. They are useful and effi- 
cacious, Framing ‘of issues is in further- 
ance of the process of decision making. 
It enables the Judge, the arbitrator to 
rivet his mind to the essential question 


from amongst the forest of  trivialities 
and unnecessary matters. Order 14 has 
been enacted with a view to achieving 


this purpose in the adjudicatory process. 
But the spirit behind the requirement, if 
I may say so, has application also in 
kindred fields, not governed by the Code, 


I am not unaware that in some deci- 
sions, it has been held that O, 14, C.P.C. 
has no application to arbitration pro- 
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ceedings. With great respect to the learn- 
ed Judges, I part company on this issue. 
In my view, the approach kas to be func- 
tional and purposive, 


The law permits an aggrieved party to 
question the validity of an award on the 


ground of lack of jurisdiction in the 
arbitrator, Lack of jurisdiction can be 
urged on various grounds, viz., on the 


ground as in Union of India v, Om Pra- 
kash (ATR 1976 SC 1745), where it was 


held that reference to arb-tration by the 


Court was bad after the appointment of 
an arbitrator under S. 8 12) or on the 
ground that the arbitrator lacked juris- 
diction because the controversies were 
not arbitrable, or were “excepted mat- 
ters.” 


In an application uncer S. 20, the 
Court has to adjudge if having regard to 
- the arbitration clause, the dispute/dispu- 
tes disclosed is/are covered by the arbi-~ 
tration agreement, viz., if the dispute/ 
disputes is/are arbitrable, If the dispute 
is not arbitrable, the Couct cannot con- 
fer jurisdiction on the arbitrator. In a 
proceeding under S, 8, often questions 
arise if the disputes or some of them are 
arbitrable, If such question is raised, the 
principles of just and fai? play require 
that the arbitrator cannot avoid or evade 
the question and must gire his decision 
thereon, A denial of tħis -procedure 
would tantamount to den:al of justice to 
the party raising the question, A arbi- 
trator, though a chosen fribunal of the 
parties, is not above the principles of 
natural justice. If the end of all proce- 
dures is doing justice, exclusion of this 
requirement would not  subserve the 
end, ; 


Framing of issues on tke points of dif- 
ferences ensures applicaton of mind. 
Issues or give whatever name you 
please, crystallise the comtroversies, the 
points of difference, In ny adjudicatory 
process, it is imperative -o know what 
are the questions to decide. The neces- 
sity, therefore, arises for formulation of 
the points of difference, specification of 
the disputes, particularisation of the 
controversies and decision thereon, How 


does a party exercise his right if the 
controversy has not been specifically 
formulated and the decision thereon ~ 


given by the arbitrator? Failure. to for- 
mulate or specify and to record decision 
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thereon would deprive a party of valu- 
able right conferred by law. 

11. With these observations, I Gahan 
the order dated 12-2-82 and remit the 
tratter to the learned Subordinate Judge 
fer a fresh disposal according to law. 
aiter giving adequate opportunities of 
hearing to the parties In the circum- 
szances, there would be no order ag tc 
costs, 

Order accordingly. 





AIR 1982 ORISSA 283 
R. C. PATNAIK, J, 

Union of India and others, Petitioners 
v. M/s, Allied Construction Company, 
Opposite Party, 

Civil Revns. Nos, 17 and 18 of 1982, 
D/- 26-7-1982,* 

(A) Arbitration Act (10 of 1940), Sec- 
Hon 13 (b) — Powers of arbitrator — 
Refusal to state special case for opinion 


of court — Does not amount to miscon- 
duct, 


Where the arbitrator had refused to 
State a special case for the opinion of the 
Zourt upon a question of law arising in 
zourse of a reference, such refusal does 
not amount to misconduct of arbitrator. 
The arbitrator is under no obligation to 
state a case, It is discretionary, AIR 1921 
Cal 576; Rel, on. (Para 6) 


(B) Arbitration Act (10 of 1940), Sec- 
tions 11 (2), 13 — Arbitration proceed- 
ings — Specification and categorisation 
of disputes are a part of arbitral process 
=— Failure of arbitrator to specify and 
categorise disputes — Plea of failure not 
raised before trial court while seeking 
removal of arbitrator — High Court, in 
revision, will not consider it as a ground 
for sustaining an application for removal 
of arbitrator, AIR 1956 Cal 470, Dissent- 
ed from. (C.P.C. (5 of 1908), S. 115), 


(Para 8) 

Cases Referred: Chronological Paras 
AIR 1982 Orissa 277 8 
' AIR 1956 Cal 470 7 
AIR 1921 Cal 576 ; 6 
P. C. Misra, S, Œ; Ray, 5S, P. Misra, 


D. Das, S. K. Choudhury and S. Latif, 


*From common order of D. P, Mohanty, 
Sub. Judge, Balasore, D/- 19-10-1981. 


IZ/3 Z/E109/82/TGD/SNV. 
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for Petitioners; P. Palit, J. Patnaik, - R. 
Mohapatra and A. K. Bhagat, for Oppo- 
site Party. os 


ORDER:— These two revisions -arise 


out of orders passed by the learned 
Subordinate Judge, Balasore, rejecting 
the two applications filed by the peti- 


tioners for removal of the -arbitrator. 


2. The opposite party entered ‘into 
agreements with the petitioner, namely, 
contract No. 20 of 1971-72 and contract 
No. 7 of 1971-72 for construction of 
storage and residential quarters at Chan- 
dipur in the district of Balasore. Dis- 
putes having arisen, Original Suits Nos. 
36 of 1974 and 37 of 1974 were filed un- 
der S. 8 read with S. 20 of the Indian 
Arbitration Act, 1940. The. applications 
were allowed and an engineer was ap- 
pointed to act as arbitrator. Miscellane- 
ous Appeals Nos. 9 of 1977 and 10 of 
1977 were filed in this Court, The chal- 
lenge was relating to the personnel of 
the arbitrator, In para 3 of the judg- 


ment of this Court, disposing of both the’ 


appeals in a common judgment, it 
been held:— 

“It is not disputed that a notice for ref- 
erence of the dispute to arbitration | had 
been issued to the competent authority 
and no action was taken by him. The 
provisions of sub-section (2) of S. 3 of 
the Arbitration Act are clear, If the ap- 
pointment under the arbitration clause 
is not made within fifteen clear days 
after service of the notice, the court is 
entitled on the application of the party 
who gives the notice and after giving 


has 


the other parties an opportunity of: be- 


ing heard’ to appoint an arbitrator......... 
and the revisions were dismissed. The 
petitioners carried Civil Appeals Nos. 
104-105 of 1978, Before the Supreme 
Court it was contended that the refer- 
ence to arbitration was premature, but 
the plea was, however, not entertained 
and the Supreme Court confirmed the 
appointment of the arbitrator. The arbi- 
tration proceedings thereafter made 
some headway before the arbitrator,. 


alleged that 
party -was 


3. The petitioners have 
the claim of the opposite 
considerably inflated by way of filing 
additional claims before the arbitrator. 
During the pendency of the proceedings 
before the arbitrator, the 
moved the arbitrator for stating a special 
case for the opinion of the court on the 
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question of his jurisdiction and obtain 
a clarification as to whether the applica- 
tions in Original Suits Nos. 36 and 37 of 
1974 were disposed of under S. 8 or un- 
der S. 20 of the Arbitration Act. They 
further alleged that the arbitrator mis- 
conducted himself and the proceeding 
by making some observations regarding 
the claim of the opposite party. The se- 
cond point, however, has not, been press- 
ed and has been given a go-by. Mr. 
S. C. Roy, the learned counsel for the 
petitioners, has candidly stated so. ‘The 
arbitrator having refused to state a spe- 
cial case for the opinion of the court, 
the two applications were filed before 
the learned Subordinate Judge, Bala- 
sore, under Ss. 5, 11 and 33 of the Indian 
Arbitration Act for removal of the arbi- 
trator, The said applications were num- 
bered as Miscellaneous Cases Nos, 135 
and 136 of 1980. 

4. The points raised in the court be- 
low and in these revisions are identical 
and so, are disposed of by this common 
judgment, Mr. S. C. Roy, learned coun- 
sel for the petitioners, has urged that 
the applications were under S, 20 of the 
Arbitration Act and inasmuch as the dis- 


‘putes have not been referred to the arbi- 


trator, the proceedings before the arbi- 
trator were void, He has further urged 
that the arbitrator, having regard to the 
question of jurisdiction raised before 
him, should have stated a special case 
for the opinion of the court and his re- 
fusal amounted to misconduct and war- 
ranted his removal. He has further urg- 
ed that having regard to the claims and 
the additional claims, the arbitrator 
should have specified and categorised 
the disputes so as to enable the peti- 
tioners to meet the case of the opposite 
party. He has urged that categorisation 
was necessary to enable the petitioners 
to contend that certain of the items were 
beyond the jurisdiction of the arbitra- 
tor and thus, rot arbitrable. He has fur- 
ther submitted that if the applications 
were under S. 8, the disputes should be 
specified. and particularised by the arbi~ 
trator, If on the other hand the applica- 
tions were under S. 20, the court should 
have framed the disputes and referred 
the same to the arbitrator, His submis- 


sion in sum and substance has been 
that the petitioners were entitled to 
know the case they were fo meet and 
that could be possible only by specify- 


ing or categorising the disputes, 
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5. No doubt, - the ‘origiral applications 


were filed under Ss. 8 ard 20 of the 
‘Arbitration Act, The judgment of. the 
learned Subordinate Judge in Original. 


Suits Nos, 36 and 37 of 1974 and the- 


fudement of this Court in. Miscellaneous 
pra Nos. 9 and 16 of 1977 and the 
Judgment of the Supreme Court in Civil 
Appeals Nos, 104-105 of 1978 also go to 
show that. i 


However, the portion extracted n from 
the judgment of this Court in Miscella~ 
neous Appeals Nos. 9 an3 10 of “1977 
would go to indicate that -the disposal 
was under S, 8 (2) of the Arbitration Act. 
It was not contended otnerwise before 
the . Supreme. Court, ' 


6. The next question is if the arbi- 
refusing. 


trator misconducted himself in re! 
to state a special case foz the opinion of 


the court. Recently I kad occasion to.. 


consider this question in Civil Revision 
No. 187 of 1982 and I have held there: 


t > A blii ation ` m 
The arbitrator is under no obf . Gangaram Chhapolia (Civil Revn, No. 


258 of 1982): (reported in AIR 


to state a case, It is diseretionary.” | 


The provision’ contained in Sec, 13 (b) 
is an enabling one | conferring 
powers on the arbitrator’ He 
compelled to exercise those powers., 


“It is not misconduct for an arbitra- ` 


tor or umpire to. refusé -0 state a special 
case upon a question of law arising in 
course, of a referénce” rsee’ Russel. -on 
Arbitration, 19th Edn. 473). i 


Similar view has beer taken ` iñ the 
case of Sewdutrai Narasaria v. Tata Sons 


Ltd. (AIR 1921 Cal 574), Greaves, J. 


held:— 


“The power to state a special case is 
merely permissive ‘and enabling and not 
compulsory and the umpire is not -bound 
to state a special case at. the request of 
a party to the submission.” - i 


I am in respectful agreement with ‘the 
ground . ‘of. 


aforesaid view, The “second: 
attack, therefore, fails, - 


7. The rest. of the sxbmissions of the 
learned counsel for the petitioners relat- 
ed to categorisation or - particularisation 
or specification of the disputes. Mr. P. 
Palit, learned. counsel Zor the opposite. 


party, repelled the submissions of Mr. - 


Roy stating that the erbitrator 


best 


_ is the 


State- y, Paramananda Pradhan 


_ (AIR- 1956 ` Cal 470). P. B, 


certain : 
cannot be 


judge of the prozedure he has to` 
adopt and fallow, The iaw does not en- 
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join particularisation or specification of 
disputes and the submission of the coun- 
se] for the petitioners amounted to. fram- 
ing ‘of issues in an arbitration proceed- 


. ing which is not countenanced .in law. 


In support of his contention, he relied 
upon a decision of the. Calcutta High 
Court ‘in: Arbn. Jupiter General  Insce. 
Co. Ltd. v. Corporation of, Calcutta 
Mukherji, J. 
theld as, follows:— Si 


It’ cannot be said that the provision ` 


‘of thé Civil P, C. regarding the formal 


framing of issues or their formal deter- 
mination separately is a procedure at all 
énjoined as compulsory in an arbitra- 
tion preceeding.” 


8 With great respect fto the learned 
Judge, I enter my dissent and I am of 
the humble opinion that specification of 
the controversies, particularisation of the 
disputes or points of difference are a 
part of the arbitral process, I have so 
held in the case of State of Orissa v. 
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Orissa 277) judgment wherein is being| 
delivered today. This point, however, 
has not been urged before the trial 


Judge. So, this will not be a ground for|" 
sustaining an application for removal of 
the arbitrator, It is, however, open to 
the petitioners to raise the question be- 
fore the arbitrator and require him to 
specify the disputes, the controversies, 


-- the points of difference and answer the 
same in the award, l 


9.. In the result, the orders passed by 
the learned Subordinate Judge are 


sus- 
tained and the revisions lacking merit, 
are dismissed. In the circumstances, 


there would be no order as tc costs. 
ae Mie -Revision dismissed. 


H 
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B. K. BEHERA, J. 


The. State ‘of Orissa and others, Ap- 


‘pellants v. Paramananda Pradhan, Re- 
.. spondent: f l 


Misc. Appeal No. 276 of 1981 and Civil 


Revn. No, 756 of 1981, D/- 20-8-1982.* 


*From orders passed by S. K. Satpathy, 
Sub. J., Bhubaneswar, D/- 13-8-1981. 


‘HZ/IZ/D718/82/MVI 


296 Ori. 


(A) Arbitration Act (10 of 1940), S. 20 
(4) — Appointment of. arbitrator — Com- 
pliance of provision is necessary — 
Govt. Officer appointed arbitrator — 
Court not ascertaining that Govt. had 
sanctioned his acceptance of assignment 
—' Order of appointment is illegal, 


The Court while appointing. an 
trator has to apply its mind to the pro- 
visions of S, 20 (4). That apart a Gov- 


ernment servant cannot accept the ap- 
pointment without the previous sanction 
of the Government as required under 


Rule 17 of the Orissa Government Ser- 
vants Conduct Rules unless his name has 
been sponsored by the State Gcvern- 
ment, It is also the bounden duty of the 
court to ascertain if there is previous 
sanction by the Government to accept- 
ance by the employee of engagement as 
arbitrator, In the instant case, the Judge 
appointed Superintending Engineer, 
Cuttack Barrage Irrigation Circle, Cut- 
tack, as arbitrator, There is nothing to 
show that the State Government had 
sanctioned this engagement or that the 
Judge had made an enquiry in thet re- 
gard. The order of appointment is. there- 
fore, bad in law, AIR 1982 Orissa 277 
Foll, (Para 6) 


(B) Arbitration Act (10 of 1940), 5. 20 
(4) — Appointment of arbitrator — Se- 
lection of arbitrator from panel of names 
— Application of mind is necessary, 


The Court, while selecting an arbitra- 
tor, should bear in mind that its func- 
tion is not just of a routine nature to be 
exercised casually or mechanically. As 
great stakes are often involved, a cor- 
rect adjudication is very much deven- 
dent while selecting the person, more 
on his integrity, though no less on his 
competency, The pros and cons with re- 
gard to the suggestions for the appoint- 
ment of an arbitrator are to be consider- 
ed before an appointment is made. AIR 
1982 Orissa 277) Foll. (Para 7) 


Cases Referred: Chronological Paras 


ATR 1982 Orissa 277:54 Cut LT 214 6, 7 
AIR 1981 Orissa 104: 51 Cut LT 530 
AIR 1979 SC 1457 se L. 
AIR 1965 Cal 404 

AIR 1961 SC 1285 


n Gn oT oo 


-R. K. Patra, Addl, Govt. Advocate. for 
Appellants in Misc. Appeal No, 276 of 


arbi- 


State v. Paramananda Pradhan -7 ALR 


1981 and for Petitioners in Civil Revn, 
No. 756 of 1681: P. K. Patnaik, for Re- 
Spondent in Misc. Appeal No, 276 of 1981 
and for Opposite Party No. 1; S. K. Das 
and B. P.- Patnaik, for Respondent in 
Misc. Appeal No. 276 of 1981, 


; ORDER:— The appeal and the revi- 
Sion arising out of Title Suit No, 46 of 
1980 of the Court of the Subordinate 
Judge, Bhubaneswar, have been heard 
analogously and will be governed by this 
common judgment. 


2. The respondent in the appeal, who 
is the opposite party No, 1 in the revi- 
sion, made an application under S, 20 of 
the Arbitration Act (‘the Act’ for short) 
to call for the agreement and appoint an 
arbitrator to adjudicate upon the dis- 
pute between him and the appellants 
in the appeal, who are the petitioners in 
the revision. According to the claimant, 
he was entrusted with the work “Con- 
struction of Sewerage Scheme to Gou- 
tam Nagar and Part of Panthanibas, 
Bhubaneswar” and he entered into an 
agreement with the Executive Engineer, 
Public Health Construction - Division, 
Bhubaneswar. Certain disputes having 
arisen between ths parties, the Chief En- 
gineer was requested to appoint an arbi- 
trator under cl. 25 of the agreement and 
since the Chief Engineer did not make - 
any appointment, an application’ was 
made before the learned Subordinate 
Judge who did not accept the contention 
raised by the State that the agreement 
did not contain any arbitration clause 
and directed the filing of the agreement. 
It is this order which is assailed in the 
appeal. 


3. Clause 25 of the agreement would 
read thus: 


“Decision of Public Health Engineer to 
be final: Except where otherwise specifi~ 
ed in this contract the decision of the 


- Public Health Engineer for the time be- 


ing shal] be final, conclusive and binding 
On all parties to contract upon all ques~ 
tions relating to the meaning of specifica- 
tions, drawings and instructions herein- 
before mentioned and as to the quality of 
workmanship or materials used on the 
work or as to any other question, claim, 


. right, matter or thing whatsoever in any, 


way arising out of or relating to the con= 
tract, drawings, specifications, estimates, 


instructions, orders or those conditions or 
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otherwise concerning the works or the 
execution or failure to execute the same 
whether arising during the progress of 
the work or after the completion or the 
sooner determination thereof of the con- 
tract,” 

At the stage of hearing of this appeal.. 
the learned Additional Government Ad- 
vocate has not pressed zhe appeal in 
view of the principles laic down by this 


Court in a similar case reported in 
(1981) 51 Cut LT 530: (AIR 1981 Ori 
104) (Praharaj Partners v. State of 


Orissa) in which the learned Chief Jus- 
tice of this Court held that the provi- 
sion made in the relevant clause, similar 
to this one, did constitute an arbitration 
clause, The Miscellaneos Appeal shall 
accordingly fail. 


4, After an order was passed direct- 
ing the petitioners in the Civil Revision 
to file the agreement, the following 
orders were passed in the aforesaid Title 
Suit -— . 

“1-9-81— Plaintiff files panel of names. 
Defendant files a petitim praying for 
time to bring stay order from the 
Hon’ble High Court, P. D. is on C. L. 


Put up on 7-9-81 before P, O, for 
orders.” 
“7..9-81— Plaintiff files hazira. The 


petition filed by defendant on 1-9-1981 is 
put up today, Agreemert has already 
been filed. Petition is retected. Put up 
on 14-9-1981 when defendant to file 
panel of names.” 


1 4-9-81— ‘Plaintiff files hazira, Defen- 
dant does not file panel of names. Agree- 
ment has been filed. Defendant files a 
petition praying for time to bring stay 
order, Copy neither attached nor served. 
Heard. None appears for the defendant. 
The prayer for time is rejected, Perused 
the panel of names filed by the plaintiff 
for appointment of arbitrator. Sri Mu- 
kunda Prasad Mohapatra, S. E., Cuttack 
Barrage Irrigation Circle, Cuttack is ap- 
pointed as arbitrator. The claims as 
mentioned in Annexure-A of the appli- 
cation be referred to the arbitrator.” 
The order dated 14-9-1981 has been 
challenged in the Civi) Hevision. 


5 The learned Add-tional Govern- 
“ment Advocate has invited my attention 
to the principles laid down in AIR 1961 
SC 1285 (Dhanrajmal Gobindram v, 
Shamji Kalidag and Co), AIR 1979 SO 
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1457 (Union of India v. Prafulla Kumar 
Sanyal) and AIR 1965 Cal 404 (Union oĉ 
India v. Himco (India) Pvt, Ltd.) and 
has submitted that the learned Subordi- 
nate Judge after making the direction io 
file the agreement, had to proceed, but 
had not proceeded in accordance with 
the mandatory provisions contained in 
S. 20 (4) of the Act. Section 20 (4) reads: 


“Where no sufficient cause is shown, 
the Court shall order the agreement to 
be filed, and shall make an order of ref- 
erence to the arbitrator appointed by the 
parties, whether in the agreement or 
otherwise, or, where the parties cannot 
agree upon an arbitrator, to an arbi- 
trator appointed by the court, 


Explanation— Where the arbitration 
agreement provides for reference to a 
person by name or designation, the fact 
that the . arbitrator 6dr the umpire was 
named or designated, is an employee of 
or is otherwise connected with, one of 
the parties, shall not by itself, be deem- 
ed to be a person for not referring the 
matter to the arbitrator or an umpire so 
named or designated.” 


It has been submitted that the order of 
the learned Subordinate Judge appointing 
the arbitrator is not in accordance with 
law and he has exercised his jurisdiction 
with material irregularity, The learned 
counsel for the opposite party has sub- 
mitted that as the identity of the arbi- 
trator in cl. 25 of the agreement is vague 
and uncertain in that the designation 
“Public Health Engineer” has been men- 
tioned therein, it was open to the learn- 
2d Subordinate Judge to proceed with 
the appointment of an arbitrator and he 
had so done, 


6. It would be noticed from the im- 
pugned order that the learned Subordi- 
nate Judge had not applied his mind to 
the provisions of S. 20 (4) of the Act 
That apart, as has been laid down in 
(1982) 54 Cut LT 214; (ATR 1982 Ori 
277 (State of Orissa v. Gangaram 
Chhapolia) by my learned brother, Mr. 
Justice R. C. Patnaik, a Government ser- 
vant cannot accept the appointmen 
without the previous sanction of the 
Government as required under R. 17 of 
the Orissa Government Servants Conduct 
Rules unless his name has been spon- 
sored by the State Government and it isi 
also the bounden duty.of the court to 
ascertain if there is previous sanction 
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the Government fo acceptance by the 
employee of engagement as arbitrator, 
In the instant case, the learned Subordi- 
nate Judge has- appointed Mr. Mukunda 
Prasad Mohapatra, Superintending Engi- 
neer, Cuttack Barrage Irrigation Circle, 
[Cuttack, as arbitrator. There is nothing 
to show that the State Government had 
lsanctioned this engagement or that ‘the 
learned Subordinate Judge had made an 
enquiry in that regard. The order of ap- 
pointment is, therefore, bad in law, on 
the principles laid dewn in the aforesaid 
reported case, . 


7. There is also nothing to show from 
the impugned order that the learned 
Subordinate Judge had applied his mind 
before selecting the arbitrator, He. has 
not recorded reasons as to why out of 
the panel of names submitted by the 
claimant, he selected Mr. Mohapatra. 
I am completely at one with my learned 
brother R. C, Patnaik, J., as observed in 
(1982) 54 Cut LT 214 ; (AIR 1982 Ori 
277) (supra) that the court, while 
jselecting an arbitrator, should bear in 
Jmind that its function: is not. just of a 
routine nature to be exercised casually 
Re mechanically. As great stakes are 
often involved, a correct adjudication is 
very much dependent while selecting the 
person, more on his integrity, though no 
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less on his compefency. The pros and 
cons with regard to the suggestions fo 
the appointment of an arbitrator are to 
be considered before an appointment is 
made, 


_ 8 For the aforesaid reasons, I am of 
the view that the learned Subordinate 
Judge, without complying with the pro- 
visions contained in S, 20 (4) of the Act, 
appointed an arbitrator in the manner 
indicated above and he had. thus exer- 
cised his jurisdiction with: material ir- 
regularity and the impugned order does 
call for interference by this Court in re- 
vision, ou i PON y 
9 In the result, the Miscellaneous 
Appeal fails and is dismissed. The order 
dated 13-8-1981 passed by the learned 
Subordinate Judge is maintained, The 
Civil Revision is allowed and the im- 
pugned order appcinting the arbitrator 
is set aside. The learned Subordinate 
Judge is directed to proceed in accord- 
ance with law keeping in mind the ob- 
servations made in this judgment, In the 
circumstances of the case, the parties are 
left to bear their own costs of the ap- 
peal and the revision, 

Order accordingly, 
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Arbitrator not required to give reasons for 
award under arbitration agreement — 
Order setting aside award for not giving 
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Finding of fact by AppeLate Court that 

suit for specific performamce was barred 

because of non-compliance of S. 151 of the 


Act — Interference in second appeal 
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——S. 151 — Suit for specific performance 
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(2) Tenancy Laws — Eihar Land Re- 
forms (Fixation of Ceiling Areas and 
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Civil Procedure Code (1908) (contd.) 
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——O. 7, R. 8 — See Ibid, O. 7, R. 7 
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—~~—O, 22, R. 3 — Succession Act (39 of 1925), 
Section 218 — Death of testator, sole plain- 
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sentative of deceased testator under will — 
Probate or letter of administration with a 
copy of will annexed, not granted — Le- 
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tatives on record in appeal — Absence of 
fraud or collusion — Order of permission 


could not be held illegal (Sep) 172 A 
——O, 22, R.4 — See 
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~——O. 34, Rr. 2 (1) (2) and 3 (1) — Suit for 
foreclosure of mortgage — Preliminary de- 
cree — Deposit of amount found due under 
R. 2 (1) by mortgagor — Extension of time 
for, though not granted under R. 2 (2) — 
In view of R. 3 (1) mortgagor has right to 
deposit the amount at any time before pass-’ 
ing of final decree — Rr. 2 (2) and 3 (1) 
apply to two different stages — They do not 
render each other nugatory (Jan) 23 
——Q. 34, R. 3 (1) — See Ibid, O. 34, R. 2 
(1) (2) (Jan) 23 
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~——O, 41, R. 33 — Appeal not filed in re- 
spect of part of relief claimed but not grant- 
ed — Same cannot be granted in appeal fil- 


ed by defendant (Jan) 23 A 
Constitution of India 
~—Art. 14 — See also 
(1) Ibid, Art, 226 (Apr) 66 A 
(2) Education — Patna University Act 
(1976), S. 65 (Sep) 163 B 
(3) Electricity (Supply) Act (1948), S. 49 


(May) 91 B 

(4) Municipalities —- Bihar Municipal Cor- 
porations Act (1978), S. 1 (Jan) 1 I 
——Arts. 14, 226 — Students of unrecognis- 
ed School filing writ petition for directing 
Board to permit them to appear at examina- 
tion — Direction given with rider that re- 
sult be not declared — Application of other 
students to be added as parties — Rejected 
-— Result of petitioners allowed to be dec- 
lared — In respect of those seeking tc be 
added as parties, Board directed to admit 
them to first available examination if pos- 
sible — Meaning of direction — Board re- 
fusing admission to next examination — 
Direction if contravened — Art, 14 if vio- 
‘lated (Mar) 55 


———Arts, 15 (4), 46 — Prospectus for year 
1980-81 for admission to Post-Graduate 
Courses in Medical Colleges — Bihar Inter- 
University Board Ordinance (1981), S. 5 (1) 


(d) — Regulations under — Prospectus for 
admission to Post-Greduate Course 
not providing for reservation for 


Scheduled Castes and Scheduled Tribes can- 
didates -- Reservation introduced after 
examination for selection — lt is not invalid 
— Principle of promissory estoppel, not at- 
tracted. AIR 1981 Pat 164 held per incuriam 
in view of AIR 1973 SC 2641 (Jul) 126A 


——Art. 19 — See Ibid, Art. 226 

(Apr) 66 A 
——Art. 19 (1) (g) — See Bihar Cycle- 
Rickshaw (Regulation of Licence) Act (1979), 
Pre. (Jul) 116 B 


——Art. 19 (1) (g), (6) — Requirement under 
amended S. 65, Patna University Act to go 
on leave in respect of University teachers, 
while they are legislators — Not unreason- 
able restriction on teachers’ right under 
Article 19 (1) (g) (Sep) 163 H 
——Art. 21 — See Municipalities — Bihar 
Municipal Corporations Act (1978), S. 1 
(Jani 1 I 
——Art. 30 — Party claiming institution to 
be minority institution — Burden cf — 
Nature of (Aug) 142 E 
~——Art, 30 — The right under Art. 30 can 
be lost and it is also possible to surrender 
the same (Aug) 142 F 
——Art. 40 — See Panchayats — Bihar 
Panchayat Raj Act (1848), S. 3 (3) (Jan) 1D 
Art. 41 — See Ibid, Art. 226 (Apr) 66 A 
—-Art, 46 — See Ibid, Art. 15 (4) 
(Jul) 126 A 


‘Rules — Maintainable 


-leges — Some seats remaining 


Constitution of India (contd.) 
——Art, 48 — See Municipalities — Bihar 
Municipal Corporations Act (1978), S. 2 

: (Jan) 1 C 
——Art. 136 — Special leave granted against 
decision of High Court declaring intreduc- 
tion of reservation Zor Scheduled Tribes and 
Scheduled Castes candidates after holding of 
examination for selection to Post-Graduate 
Medical Courses invalid and admission of 
candidates belonging to Scheduled Castes 
and Scheduled Tribes allowed — High Court 
can still consider the issue of validity of 
introduction of reservation — Grant of spe- 
cial leave did not amount to overruling of 
High Court decision under challenge 

(Jul) 126 B 

——Art. 141 — Earlier Bench of High Court 


not noticing Supreme Court decision on 
point in issue — Latter Bench can follow 

the law laid down by Supreme Court 
(Jul) 126 C 

——Art. 162 — See 

(1) Ibid, Art. 226 (Jul) 119 
(2) Co-operative Societies — Bihar aną 
Orissa Co-operative Societies Act 
(1935), S. 65-A (Feb) 48 C 


=——Art. 166 — See also Evidence Act (1872), 
S. 115 (Sep) 158 
——Art. 166 — Orċer by or on behalf of the 
State — What is not (Aug) 142 B 


——Art. 166 (3) — See Co-operative Socie- 
ties -- Bihar and Orissa Co-operative Se- 
cieties Act (1935), S. 65-A (Feb) 48 C 
——Art. 213 — See Education — Patna Uni- 
versity (Amendment) Ordinance (1982), Pre. 


(Sep) 163 F 
——Art. 226 — See also 

{1) Ibid, Art. 14 (Mar) 55 
(2) Bihar Cycle-Rickshaw (Regulation of 
Licence) Act (1979), S. 3 — (Jul) 116 A 

(3) Co-operative Societies — Bihar and 
Orissa Co-operative Societies Act 
(1935), S. 41 (1) (Feb) 35 


(4) Evidence Act (1872!, Ss. 101-104 
(Dec) 236 

(5) Gold Control Act (1968), S. 66 
s (Sep) 152 A 
(6) Municipalities — Bihar Municipal Cor- 
porations Act (1978), S, 1 (Jan) 1 H 
(7) Municipalities — Bihar Municipal Cor- 

porations Act (1978), S. 2 

(Jan) IF 
—~—Art, 226 — Educational institution <= 
Petition filed by its Secretary as per its 
(Mar) 51 B 
——aArts. 226, 14, 1€ and 41 — Admission in 
Wedical Colleges — Madical Colleges are 
covered by expression “State” in Art, 12 — 
Seats remaining vacant — Mandamus can 
be issued to compel performance of public 
duty {Apr) 66 A 
—-—Art, 226 — Admission in Medical Col- 
vacant — 
Petitions for mandamus by some candidates 
— Candidates required to complete course of 
specified period to be eligible to appear at 
examination — Writ cannot be refused on 
ground that they would not be eligible to 
appear because of delay in admission ; 
(Apr); 66 B 
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Beasitation of India (contd. . 
owe -Arts, 226, 162 — Who zan apply- 

(Jul) 119 
Art, 226 — ‘Writ against University — 
Petitioner, admitted to Medical College in 
4875 = Cancellation of his admission in 1979 
when he was in final M.E.B.S. — Not pro- 
aper -— Principle of equitable _ estoppel at- 
“Sbracted (Jul) 122 
w—Art, 226 — Writ petition — Interested 
warty = Petition for declaration of a school 


sought to be-nationalised, as ‘minority’ 
-schoof ==- Teacher in school is interested 
party in dispute (Aug) 142 A 


ommArt, 226 — Writ petition — Addition of 
“-garty — Authority to dc so is included in 
Art, 226 — S.141 of C. >. C. cannot be a 
“har in doing so (Aug) 142 B 
Art, 226 — Writ petition — Implead- 
„ment of parties.-— Necessicy (Aug) 142 C 
frt, 226 — Alternative remedy — Peti- 
‘loner challenging the seizure of ornaments 
wander S. 66 of Gold (Cortrol) Act as with- 
gut any material & wholly without jurisdic- 
‘ion — Existence of alterrative appeal under 
“B, 80 of the Act — Jurisdiztion of High Court 
«ander Art. 226 is not barred, Case law dis- 
"gassed (Sep) 152 B 
owm—Art. 245 — See also Municipalities 


Bibar Municipal Corporetions Act (1978), 
B.I 7 (Jan) 1 H 
omerArt, 245 — Conditional legislation and 


delegated legislation — Listinction 
(Jan) 1G 
-=A rt, 254 — See Electricity (Supply) Act 
2040), S. 49 (May) 91 D 
w——Sch, 7, List 3, Item £5 — See Education 
«æ Patna University Act (1976), S. 65 
(Sep) 163 A 


Cantonments Act (2 of 1924) 
cS 273 — See Civil P. C. (1908), S. 80 
(Oct) 20¢ 
Contract Act @ of 1872) 


S, 3 — See Houses and Rents — Bihar 
“Bulldings (Lease, Rent 3z Eviction) Control 


Act £1947), S. 3 (Oct) 190 C 
—§. 186 — See Arbäration Act (1940, 
@. 4 (2) (Jan) 19 A 


CO-OPERATIVE SOCIETIES 


+eBihar and Orissa C3-operative Societies 
Act (6 of 1935) 

«=e—S. 41 (1) — Supersession of Co-opera- 
stive Bank by Registrar Principles af 
-patural justice if attracced (Feb) 35 
—Ss. 48, 65-A Zlection dispute 
‘SMatter pending before Deputy Registrar 
“Wiinister is competent tc interfere 

(Feb) 48 A 
-emeeS, 85-A — See also Ibid, S. 48 

(Feb) 48 A 
eS, 65-A — Minister is executive func- 
“onary — However, he has jurisdiction to 
“mterfere in judicial matter by virtue of Sec- 
Hon 85-A (Feb) 48 B 
——S, 55-A Expression “State Govern- 
ament” = It includes Minister (Feb) 48 C 
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Court-fees Act (7 of 1870) ; 
reves under - Court-fees and Suits Valua- 
ons. r 
COURT-FEES AND SUITS VALAUATIONS 
—Court-fees Act (7 of 1870) 


` ——S. 7 (iv) (ec) — Cases falling under Sec- 


tion 7 (iv) — Court has no power to inter- 
fere (Feb) 47 


er rer ci 
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DEBT LAWS 
—Bihar Debt Relief Act (10 of 1977) 
——Ss, 2, 3 — Decree for debt — “Scheduled 
debtor” obtaining debt for agricultural pur- 
pose as well as for development of trade — 
Protection under S. 3 can be granted 
(Jun) 107 B 
m——S, 3 -— See also Ibid, S. 2 (Jun) 107 B 
——S. 3 — Protection to~Small Farmer” — 
Condition precedent for becoming “Small 
Farmer” (Jun) 107 A 


—Bihar Money Lenders Act (22 of 1975) 

——Ss, 7 (1) (a) 7 (5) — Suit by money 
lender for recovery of money advanced 
Filing of copy of extracts from register of 
accounts regarding loan — Loan proved by 
plaintiff — Endorsement by any authority 
on copy is not necessary — Order dismissing 
suit for want of endorsement on copy is 
illegal (Feb) 34 


Divorce Act (4 of 1869) 

——Ss. 7, 10 — Petition for dissolution of 
marriage on ground of adultery — Standard 
of proof of adultery in a petition for divorce 
is not as strict as in a criminal case — Proof 
beyond reasonable doubt is not required. 
AIR 1975 Cal 243 (Pt. B), Dissented from 

(Nov) 213 A (SB) 
——S. 10 — See also Ibid, S. 7 

(Nov) 213 A (SB} 
~——-S. 10 — Petition for dissolution of mar-_ 
riage on ground of adultery — Evidence and 
proof — Question as to what inferenee of 
fact should be drawn on basis of evidence 
will have to be answered from case to oase 

(Nov) 213 B (SB) 


EDUCATION 

—Bihar Non-Government .Physical Training 
Colleges & Non-Government Teachers 
Training Colleges & Non-Government Pri- 
mary Teachers Education Colleges (Control 
.& Regulation) Second Ordinance (8% of 
1980) 

——S. 2 — See Eduéation — Bihar Univer- 

sity Act (1976), S. 4 (19) (Mar) 51 A 

—Bihar Private Secondary Schools (Taking 
Over of Administration and Control} 
Ordinance (1980) 


——S. 3 Order negativing claim as to 
school being minority school set aside and 
matter remanded for fresh decision by Govt. 

(Aug) 142 G 
—Bihar School Examination Board Regula- 

tions (1964) 

—Chap. V, Regn. 19 — Import of — Can 
cellation of result — No time limit for exer- 
cise of power under Regn, 19 — However, B 
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Education — Bihar School Examination 
Board Regulations (1964) (contd.) 

must be exercised in a manner which is 

free from vice of arbitrariness (Feb) 39 


~—Bihar Inter University Board Ordinance 
(1981) 

-—S. 5 (1) (d) — See Constitution of India, 

Art. 15 (4) (Jul) 126 A 


—Bihar State Universities Act (23 of 1976) 


-——-S, 4 (19) — Bihar Non-Government Physi- 
eal Training Colleges and Non-Government 
Teachers Training Colleges and Non-Gov- 
ernment Primary Teachers Education Col- 
leges (Control and Regulation) Second Ordi- 
nance (87 of 1880), S. 2 — Affiliation of Col- 
lege — Application for, rejected by State 
Government in view of Ordinance issued 
under Act — Ordinance not governing col- 
lege run by applicant minority institution 
-— Rejection of application, invalid 
(Mar) 51 A 
Patna University Act (24 of 1976) : 
-Ss 2 (0), (r), 23 (2) and 65 — Member 
of Syndicate becoming member of State Le- 
gislature — He would not cease to be a 
member of Syndicate (Sep) 163 G 
———S., 23 (2) — See Ibid, S. 2 (0), @) -> 
i (Sep) 163 G 
-—5, 65 — See also 
(1) Ibid, S. 2 (0), (r) (Sep) 163 G 
(2) Constitution of India, Art, 19 (1) (g). (6) 
(Sep) 163 H 
-—S. 65 — Amended S. 65 is within legis- 
lative competence of State Legislature 


(Sep) 163 A 
=——S. 65 — S. 65 as amended is not discri- 
minatory — Classification of teachers as 


Secondary School teachers and University 
teachers in matter of leave is reasonable 
(Sep) 163 B 
——S. 65 — Bihar Legislature (Members 
Salary and Allowances) Act (25 of 1960), 
S. 8 — There is no conflict between Ss. 65 
and 58 — S&S. & does not become nugatory 
merely because special leave without pay is 
provided under amended S. 65 in specified 
contingencies in respect of University tea- 
chers becoming legislators (Sep) 163 C 


~— Paina University (Amendment) Ordinance 
(37 of 1982) 


»——Pre. — Ordinance issued to remove la- 
cuna in earlier Ordinance — Such amend- 
ment could not be characterised as abuse of 
power (Sep) 163 F 
-——§. 2 (2) — In relation to existing mem- 
bers of legislatures the provision relating to 
special leave as enacted by the earlier am- 
endment applies from date of the promulga- 
tion of said Ordinance and not the date on 
which they take oath (Sep) 163 E 
——S8. 40 — Retrospectivity — Neither lan- 
guage nor necessary intendment of S, 40 
lead to an inference of retrospectivity — 
S. 40 operates only in relation to oaths that 
are taken by teachers after promulgation of 
Ordinance (Sep) 163 D 


Electricity (Supply) Act (54 of 1948) 
——S. 18 — See Ibid, S. 49 (May) 91 A 


Electricity (Supply) Act %1948) (contd) 
——Ss. 49 and 18 — Bihar State EBleetrisitg 
Board Tariff, D/- 1-4-1978, Cls. 347.2 ena? 


16.7.3 — Rate of surcharge — Adjustment 
— Clauses are not ultra vires Diay) OL A. 


——Ss. 49 and 59 — Bihar State Elertricity- 
Board Tariff, D/- 1-4-1979, Cl. 18.7.2 — Par~- 
mula contained in Cl. 16.7.2 is net aissis- 
natory and invalid (May Si B 
——Ss. 49 and 59 — Bihar State Electricity 
Board Tariff, D/- 1-4-1979, Cis. 19832 ami. 
16.7.3 Clauses are complimentary aa®.. 
must be read harmoniously miey 98 © 
——Ss. 49 and 59 — Bihar State Electricity 
Board Tariff dated 1-4-1979, Cis. 1573.2 ands 
16.7.3 — Clauses are not repugnant t» ear. 
other (May) M D 
——Ss. 49 and 59 — Bihar State Elecitricite 
Board Tariff dated 1-4-1979, Cis. 78.72 amc 
16.7.3 — Fuel surcharge — Power of Board: 
to raise rate of charge (iiay) 92 E 
——Ss, 49 and 59 — Bihar State Electricity" 
Board Tariff dated 1-4-1979, Ci. 16.7.3, mub- 
cls, (a) and (b) (lay) GA G- 
——Ss. 51, 59 — Bihar State Blectricity- 
Board Tariff dated 1-4-1979, Ci. 16.7.4 — RIE 
for fuel surcharge — Clause 16.7.8 is mtr 
mandatory — Provisional bill submitted after 
expiry of financial year is not legal 

(May) G1 F 


——S, 59 — See 
(1) Ibid, S. 49 (May) $1 B, C, D, & © 
(2) Ibid, S. 51 (May) Sl P 
Employees’ Provident Funds and MisosRane-- 
ous Provisions Act (19 of 1952) 


——S. 2 (h) — Fund — Retained profit shar- 
ing bonus if part of provident fund amman? 

(Aug) 130 B PBP 
——S,. 6 —- See Ibid, S. 17 (Aug) 130 C (Fp 
—--S, 10 — See Ibid, S, 17 (Aug) 130 C (FR 
——Ss. 17, 10, 6 — Scheme prepared by © 
Company on getting exemption under & 27, 
approved by appropriate authority, has same 
statutory force as one under Act — Proetes— 
tion under S. 10 against attachment — Ap- 
plicable to such scheme (Aug) 133 © PED 

. Evidence Act (ł of 1872} 
—S5S. 3 — See 
{1) Divorce Act (1869), S. 7 
(Nov) 213 A 43i 
(2) Divorce Act (1869), S. 10 

(Nov) 273 B (3B 
——S, 101 — See Specific Relte? Act (1953). 
S. 20 (Nov) 219 W 
——Ss, 101-104, 114 — Petitioners settiens oF 
a colony of Housing Board — Writ for direm 
tion to Board to maintain the opem spare- 
described in the site plan as “reserved fer- 


other utility” and not to construct ccm § 
(Dec) a 


thereon — Maintainatility 
——S. 110 — See Specific Relief Act Qe, 
S. 20 (Nov) 209 Te. 
——S. 114 — See 

(i) Ibid, Ss. 101-104 (Dez) BRS 


(2) Education — Patna University (dAre- 
endment) Ordinance (1982), S. 40 
(Sep) 143 D> 
——S. 115 — See also . 
(1) Constitution of India, Art. 15 {8 
(Jud) 135 A- 
226 


(2) Constitution of India, Art. 
. iah Pees 


ov i T ~ Subject Index, A.I.R. 1982 Patna S- 


‘Evidence Act (1872) (contd) 
(8) Specific Relief Act (1963), S. 20 


(Nov) 219 E 
~S, 115 — Promissory estoppel — Estop- 
pel against Government {Sep) 158 
——S, 138 — See Civil P C. (1908), O. 18, 

(Oct) 184 


R. 2 (4) 


General Clauses Act (10 of 1897) 
—S. 6 — See Education — Patna Univer- 
sity (Amendment) Ordinanze (1982), S. 40 

(Sep) 163 D 

Gold (Control) Act (45 of 1968) 

-——S. 66 — See also Constitution of India, 
Art. 226 (Sep) 152 B 
— S. 66 — Applicability — Reasonable be- 
Hef that provisions of Act have been or be- 
ing violated, is condition precedent — 
Seizure of entire ornaments from locker of 
¥censee — Not justified (Sep) 152 A 


—S, 80 — See Constitution of India, Arti- 
cle 226 (Sep) 152 B 


Hindu Marriage Act (25 of 1955) 
-—S. 13 — See also 
(1) Divorce Act (1869), S. 9 
{Nov) 213 A (SB) 
(2) Divorce Act (1869), S. 10 
(Nov) 213 B (SB) 


Hindu Succession Act (30 of 1956) 


-~—S. 6 Proviso, Expln. 2 — See Ibid, Sec- 
tion 8 (Feb) 44 


——Ss. 8 and 6 Proviso, Expln, 2 — Death 
of Hindu father in 1959 — Widow, daugh- 
ters, and sons left behind — All sons sepa- 
rated from father in 1950 — Expln. 2 does 
not apply — Property has to be divided 

equally according to S. 6 >roviso 
(Feb) 44 

-HOUSES AND RENTS 


Bihar Buildings (Lease, Rent and Eviction) 
Control Act (3 of 1947) 

——S. 3 — Mortgage reserving Rs. 900/-, in 

advance at the rate of rent of Rs. 75/- only 

per month — It is void urder S, 23 of Con- 

tract Act being hit by S. 3 (Oct) 190 C 


-—S,. 11 (1) (a) — Breac of conditions of 
tenancy -- Tenant acting upon condition in 
eontract to pay latrine and water taxes for 
sometime — Failure to observe them would 
amount to breach of concitions of tenancy 
rendering him liable to eviction (Oct) 190 E 
-———S. 11 (1) (c) — Bona fde requirement of 
TJandlord — Need of landbrd to establish 
her son in business not denied — Available 
premises nearby under landlord's control 
not acceptable to tenant zs alternative pre- 
mises for his business — Landlord, held, 
proved bona fide requirerrent (Oct) 190 D 


——S. 11 (1) (d) — Suit fer eviction under 
— Tenant in Dinapore Cantonment Area in 
default in payment of rent prior to enforce- 
ment of Act to Cantonment Area — He is 
still liable to be evicted (Oct) 187 


——S. 11 (1) (d) — Water tax and latrine 
tax — Do not constitute part of rent when 
payment thereof to landicrd by tenant is 
not reserved by apt words (Oct) 190 A 


(Lease, 
(1947: 


Houses & Rents — Bihar Buildings - 
Rent & Eviction) Control Act 
(contd.) 

——Ss. 11 (1) (à) and 13 — Forwarding of: 

rent by M. O. on refusal to accept — Rent- 

forwarded within stipulated period.— Ten- 
ant would be deemed to have discharged’ 

his obligation (Oct) 190 B- 

——S, 13 — See Ibid, S. 11 (1) (d) 

(Oct) 190 B- 


Industrial Disputes Act (14 of 1947) 


——Sch, 3, Item 5 — See also Employees’ 
Provident Funds & Miscellaneous Provisions 
Act (1952), S.2 (h) . (Aug) 130 B (FBF 
——Sch. 3, Item 5 — Gratuity — It is a 
gratuitous payment at discretion of employer ` 

(Aug) 130 A (FB}> 


Interpretation of Statutes 
~—-Doctrine of telescoping — See Munici-- 
palities —- Bihar Municipal Corporation Act 
(1978), S. 2 (3) (d) (Jan) 1 E` 
——Marginal Note — See Electricity (Supply}- 
Act (1948), S. 49 (May) 91 E` 


Land Acquisition Act (1 of 1894) 
——Ss. 28, 34 — Interest under — ~ When 
becomes payable — Calculation of interest 
— Method (Apr) 77 A. 
——S. J4 — See also Ibid, S. 28 


(Apr) 77 A 
-——S, 34 — Interest under — Is payable on- 
amount of compensation including solatium- 
— Compensation includes solatium 
(Apr) 77 B- 
Limitation Act (36 of 1963) 
——Art. 64 — See Civil P. C. (1908), O. 6. 
R. 2 


(Oct) 185- 
——Art, 65 — See also Civil P. C. (1908), 
O. 6, R. 2 (Oct) 185 - 


——Art. 65 -—— Burden of proof — Plaintiff” 
has only to prove his title and it is only 
thereafter onus shifts on defendant to estab- 
lish plea of adverse possession — Under~ 
Art. 142 of old Act, plaintiff was requised” 
to prove title and also, possession 


(Oct) 206 - 
~——Art, 119 — See also Arbitration Act 
(10 of 1940), S. 14 (Jan) 19 Bo 


——Art, 119 — Application for direction te 
arbitrator to file award — Article 119 does: 


not apply (Nov) 212° 
—~—Art. 137 — See Succession Act (1925), 
S. 276 (May) 877 


~——-Sch, I, Art. 123 — Civil P. C. (1908),.. 
O. 9, R. 13 — Ex parte decree where defend- 
ant was duly served — Application for set- 
ting aside ex parte decree — Period of limi-- 
tation cannot be counted from date of know-- 
ledge of decree (Feb) 37 A. 


Mineral Concession Rules (1960) 
——R. 24 — See Mines and Minerals (Regu-- 
latien and Development) Act (1957), S. 30 

(Jun) 99> 
——R. 54 — See Mines and Minerals (Regu-. 
lation and Development) Act (1957), S. 30 

(Jun) 99° 
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‘Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957) 


-— 5S. 30 — Mineral Concession Rules (1£60), 
“Rr, 54, 24 — Application for grant of min- 
ing lease — Central Govt. remanding appli- 
cation for disposal within 100 days to Siate 
“Govt, — No order passed by State Govt. 


“within 100 days — Effect (Jun? 99 
MUNICIPALITIES 
-—Bihar and Orissa Municipal Act (7 of 
1922) 
——S. 4 — See Municipalities — Bihar 
Municipal Corporations Act (1978), S. 2 (3) 
(da) (Jan) 1 E 
——S, 5 — See Municipalities — Bihar 
‘Municipal Corporations Act 41978), S. 2 (3) 
-{d) (Jan) 1 E 
——S, 6 — See Municipalities — Bihar 
Municipal Corporations Act (1978), S. 2 (3) 
‘(d) (Jan) 1 E 
.——5S, 385 — See Municipalities — Bihar 


-Municipal Corporations Act (1978), S. 2 (3) 
-(d) (Jan) 1 E 


—Bihar Municipal Corporations Act (12 of 
1978) 


—Ss. 1, 2 — Notification declaring consti- 
-Aution of municipal corporation — Require- 
ment of city having population of two lakhs 
~or more — Must have been satisfied on date 


-of notification (Jan) 1A 
———6Ss. 1, 2 — Constitution of Municipal 
„Corporation — Conditions precedent laid 


down in Act itself — The Act is a piece of 
. conditional legislation and not delegated 
legislation — Opportunity of hearing to peo- 
-ple not necessary before constituting muni- 
-cipal corporation (Jan) | H 


——-Ss. 1 and 2 — Constitution of Municipal 
“Corporation on dissolution of existing Muni- 
-cipality and Gram Panchayats — No viola- 
tion of Articles 14 and 21 of the Constitution 
— No deprivation of citizen’s right of fran- 
«chise thereby (Jan) 1 I 


——S; 2 — See also. 
t1) Ibid, S. 1 
(2) Panchayats 


(Jan) 1 A, H, I 
Bihar. Panchayat Raj 


Act (1948), S. 3 (3) (Jan: 1 D 
——S, 2 — Municipal Corporation — In- 
„clusion of suburban areas — They must 


have assumed urban character (Pt. conceded) 

(Jani 1 B 
=—S, 2 — Municipal Corporation — Inclu- 
sion of suburbs bearing urban character 
“Does not mean that agriculture of the area 


is likely to be ruined — Does not amount 
-to violation of Article 48 of the Constitution 
(Jan) 1 C 


——S. 2 — Constitution of Municipal Cor- 
poration on dissolution of existing munici- 
.pality and Gram Panchayat An act of 
general public interest — Seating members 
. deprived of their rights to enjoy full term 
— Does not amount, in larger interest, to 
suffering civil consequences — Principle of 
-natural justice not violated (Jani I F 
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Municipalities — Bihar Municipal Corporae 
tions Act (1978) (contd.) 
——S; 2 (3) (d) — Constitution of Municipal 
Corporation on dissolution of existing 
Municipality and Gram Panchayats — No 
necessity to invite objections from munici- 
pality and Panchayats — Deletion of words 
“proposed te be” from Section 2 (8) (d) 
Amounts to excluding rule of natural jus- 
tice — Requirement as to inviting objec- 
tions contemplated under provisions of 
Municipal Act and Panchayat Act cannot 
be read into Corpcrations Act — Doctrine 
of telescoping not applicable — No necessity 
also to follow procedure for superseding a 
municipality as no stigma involved in ceon- 
stituting corporation (Jan) 15 


err Municipal Corporation Act (13 oğ 
——S, 242 (5) — Application under, before 
District Judge — Transfer of application ta 
Additional District Judge by District Judge 
— He is also comp2tent to dispose it of 
(Jun) 108 


— 


Muslim Law 


——Divorce on ground of adultery =a 
Standard of proof — See Divorce Act (4869), 
Ss. 7 (Nov) 213 A (SB} 
—~—Right of heirs in property — See Ten 
ancy Laws — Bikar Land Reforms (Fixa- 
tion of Ceiling Areas & Acquisition of Sur< 
plus Land) Act (1862), S. 5 ; 


(May) 89 (FB} 


——Suit for partition — Plea of renuncia- 
tion against plaintiff — Tenability 
(Dec) 226 
PANTHAYATS 


—Bihar Panchayat Raj Act (7 of 1948) 


——S. 3 (3) — See also Municipalities — 
Bihar Municipal Corporations Act (1978}, 
S. 2 (3) (d) (Jan) I EB 


——S. 3 (3) — Aprlicability — Inclusion of 
Gram Panchayat within limits of Municipal 
Corporation — No necessity to ascertain 
opinion of Panchayat urder Section 3 (3)—« 
No violation of Art. 40 of the Constitution 

(Jan) I D 
—Bihar Panchayat Samities and Zilla Pari« 

shads Act (6 of 1962) i 


——Ss, 41, 53, 65 Govt. Notification 
under S. 65, D/- 18-11-1980, Items 2 and 8&8 
— Settling of roadside fianks by auction by 
Zilla Parishad for vending articles — Zilla 


Parishad not competent (May) 8% 
——S. 53 — See Itid, S. 41 (May) 82 
-——S, 65 — See Ibid, S. 41 (May) 8f 


Patna Municipal Corporation Act 
(13 of 1952) 
See under Municipalities. a at, 
Patna University Act (24 of 1976) 
See under Education. 
Patna University (Amendment) Ordinansa 
(37 of 1982) 
See under Education. 1 


Railways Act (9 of 1890) 


=—S, 80 (b) — Suit for damages againsl 
Railway for non-delivery of consigned goods 
— Suit filed against Railway adminisiza« 


ae 


æ 


A 
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Railways Act (1890) (contd.” 

tion on which destination station lay — 
Railway administration on which consign- 
ment was booked not included as party — 
Suit is maintainable (Aug) 140 


Special Marriage Act (43 of 1954) 


~—S. 27 — See 
7 (1) Divorce Act (1869), S. 7 
aw 218 A (SB) 
(2) Divorce Act (1869), S 
ao) 213 B (SB) 


Specific Relief Act 7 of 1963) 


——S. 16 (c) — Suit for specific perform- 
ance of contract — Failure of plaintiff to 
aver in plaint ingredients of S. 16 (c) — 
Amendment of plaint sought during course 
of arguments — Held, the mere fact that 
the plaintiff had led evidence that he was 
ready and willing to perform his part of 
the contract would ‘not justify the amend- 
-ment (Oct) 200 


-——S, 20 — Bihar Town Planning and Im- 
provement Trust Act (35 cf 1951), Sec. 85 — 
Scope of Section 20— Suit for specific per- 
formance of contract for sale of land against 
Trust — No advertisement made under 
S. 85 of Bihar Act — Ccntract is not un- 
enforceable (Nov) 219 C 


——S. 20 — Suit for speciZic performance of 
contract for sale of land against Improve- 
ment Trust — Suit if barred by estoppel 
and acquiescence (Nov) 219 E 


——S. 20 — Suit for spezific performance 
“of contract for sale of land against Im- 
‘provement Trust — Adiacent land owner 
claiming title to suit lard made party to 
suit —- Question whether plaintiff acquired 
any title to suit land or not — Is irrelevant 

(Nov) 219 F 


——§. 20 — Suit for specific performance of 
-eontract for sale of lanc against Improve- 
ment Trust —- Consideration money paid 
and plaintiff coming into possession — Title 
‘claimed over suit land by adjacent land 
owner not proved —- Instances cited in 
ls. (a), (b) and (c) of Section 20 (2) have 
no application — Plainfiff is entitled te 


‘benefit under Section 20 (3) — Suit de- 
creed (Nov) 219 G 
——S. 20 — Suit for specific performance 


-of contract for sale of land against Trust — 

‘Owner of land (defendant 2) adjacent to 

suit land claiming title to suit land — Bur- 

den of proof (Nov) 219 D 
Stamp Act (Z of 1899) 


See under Stamp Dutr. 
STAMP DUTY 


-Stamp Act (2 of 1899) 
——S, 36 — “At any sage” — Interpreta- 
tion of (Apr) 65 


on 


Succession Act (39 of 1925) 
ra 213 — See Civil P. C. (1908), O. 22, 
4 (Oct) 28 
oboe 276 and 278 — Limitation Act (26 
-of 1963), Art, 187 — Applicability — Appl- 


Succession. Act (1925) -(contd.)j 
cations for grant of Probate or Letters of 
Administration are not governed by 


any 
Article of the Limitation Act (May) 87 
——S,. 278 — See Ibid, S. 276 (May) 87 


TENANCY LAWS 

—Bihar Consolidation of Holdings and Pre- 

vention of Fragmentation Act (22 of 1956) 
——S. 2 (g) — See Ibid, S. 4 (c) (Oct) 202 
——S. 3 — See Ibid, S. 4 (c) (Oct) 202 
——S. 4 (6) — See Civil P. C. (1908), Sec- 
tion 2 (2) (Apr) 7% 
——S. 4 (¢) — Applicability ~- Provisions 
apply only to suit, appeal, reference or re- 
vision — Preliminary or final decree —~ 
Section does not apply (Feb) 37 B 


——S. 4 (c) — Title suit — Commencement 
of consolidation proceedings — Defendant 
filing an application under Section 4 (c) — 
Application should be decided prior to the 
proceedings of the suit (Oct) 183 
——Ss. 4 (c), 3 and 2 (8) — Ambit of 

(Oct) 202 


—--—S. 4 (c) — Scope — Suit for declaration 
of title and recovery of possession — De- 
cree passed by trial Court — Publication of 
notification under S. 3 — Decree not nulli- 
fied under S. 4 (c). AIR 1973 SC 2451, Not 


followed (Dec) 235 
S. 4 (c) Proviso — Requirement 
(Oct) 203 


—Bihar Land Reforms (Fixation of Ceiling 
Areas & Acquisition of Surplus Land) Act 
(12 of 1962) 

-—S. 2 (g) & (k) — See Ibid, S. 5 

(May) 89 (FB) 

——Ss. 5, 2 (g) and 2 (k) — “Land holder” 

— “Raiyat” — Major son of a Muslim land- 

holder is not entitled to-a separate unit — — 

He has no right or interest in property in 

lifetime of his father. C. W. J. C. No. 202 of 

1978, D/- 27-2-1980 (Pat), Overruled 


(May) 89 (FB} 

-—S..16 (3) — See 
(1) Ibid, S. 30 (Dec) 228 B 
(2) Ibid, S. 43 (Dee) 228 A 


——Ss.. 30, 16 (3) — Empowering D.C.L.R. 
to discharge function of Collector under 
S. 16 (3) — That does not mean that ap- 
peal against order of D. C. L. R. under Sec- 
tion 16 (3) would not lie before S. D. O. 
(Dec) 228 B 
=—Ss. 43, 16 (3) — Bar of Civil Court's 
jurisdiction — When attracted ; 
(Dec) 228 A 
-—S. 45B — Reopening of proceedings 
under — Validity (Aug) 141 
—Bihar Land Reforms (Fixation of Ceiling 
Areas and Acquisition of Surplus Land) 
Rules (1963) 
——R, 48 (ii) — See Tenancy Laws = 
Bihar Land Reforms (Fixation of Ceiling 
Areas and Acquisition of Surplus Land) Act 
(1962), S. 30 (Dec) 228 B 





Transfer of Property Act u of 1882) 


——S. 6 — Spes successionis — Land held 
by limited ewner absolutely under gift deed 
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Transfer of Property Act (contd.) 

— Alienation by limited owner — Suit 
challenging alienation, by person having in- 
terest in the property, which is spes suc- 
cessionis, is not maintainable (Jan) 32 B 


-—Ss, 10, 126 — Gift in perpetuity — Ali- 
enation of property gifted — Validity — 
Scope of Ss. 10 and 126 (Jan) 32 A 


~——-Ss, 67 and 68 (1) (d) — Mortgage by A 
to B — Mortgagor undertaking to give pos- 
session of the mortgaged property to mort- 
gagee to take the usufruct towards interest 
— A not giving possession as undertaken — 
B is entitled to a decree under S. 68 (1) (d) 


, 


Transfer of Property Act (eontd.) 
of the Act for the mortgage money with- 


interest (Oct) 180- 
-~—S. 68 (1) (d) — See Ibid, S. 67 

(Oct) 180- 
——S. 126 — See Ibid, S. 10 (Jan) 32 A 


Words and Phrases 
~——Administrative action — Civil consequ-- 
ences — See Municipalities — Bihar Muni- 
cipal Corporations Act 1978), S. 2 

(Jan) 1 F` 


~—-—Civil consequences — Public interest == 
See Municipalities —- Bihar Municipal Cer- 
porations Act (1978), S. 2 (Jan) 1 F 


LIST OF PATNA CASES OVERRULED, REVERSED & DISSENTED FROM ETC, - 
IN AIR 1982 


Diss. : Dissented from in; Over. 


AIR 1929 Pat 385 — 
322 B (Aug). 

AIR 1957 Pat 417 — Held not good law in 
view of AIR 1976 SC 1745. AIR 1982 
Pat 238 B (Dec). 

:.IR 1960 Pat 201 — Held not good law in 
view of AIR 1976 SC 1745. AIR 1982 

Pat 238 B (Dec). f 

AIR 1967 Pat 342 — Diss. AIR 1982 Punj 
267 (FB) (Jul). 

AIR 1969 Pat 114 — 
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AIR 1982 
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Delhi 29 (Jan). 


AIR 1979 Pat 308 — Diss, 
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AIR 1979 Pat 308 — Diss. 
9 (Jan). 

(1980) C. W. J. C. No, 202 of 1978, D/- 27-2- 


AIR 1982 
AIR 1982 .Guj: 


AIR 1982 Orissa. 


1980) (Pa — Over, AIR 1982 Pat 89%- 
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law in view of AIR 1976 SC 1745. AIR 
1982 Pat 238 B (Dec), 


AIR 1981 Patna 164 — Held per incuriam- 
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1982 BLJ 85 — 
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(1982) Writ Jurn. Case No. 40 of 1982 (R). 


Revers. AIR 1982 SC 882 


view of AIR 1976 SC 1745, AIR 1982 D/- 7-4-1982 (Pat) — Revers. AIR 19827 
Pat 238 B (Dec). SC 1539 A (Dee). 
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? LIST OF ALLAHABAD CASES OVERRULED, REVERSED, DISSENTED FROM 


ETC. IN AIR 1982 
Diss. : Dissented frem in; Over: Overruled in; Revers, : Reversed in 


1890) ILR 12 All 440 (FE} — Diss. AIR 
1982 Punj 427 (Oct). 

AIR 1916 All 226 (Pt. A) — Held no longer 
good law in view of AIR 1951 SC 280. 
AIR 1982 All 186 A (May). 

AIR 1943 Oudh 338 (FB) — Held impliedly 
overruled by AIR 1958 SC 886, AIR 1982 
J&K 141 A (Nov). 

AIR 1961 All 436 (Pt. (a) — 
1982 Madh Pra 95 (May). 

AIR 1961 All 527 — Diss AIR 1982 Delhi 
14 A (Jan). 

AIR 1962 All 25 — Heid no longer good 
law in view of AIR [1975 SC 2037. AIR 
1982 All 402 A (Oct). 

(1966) Spl. A. 128 of 1€57, D/- 18-1-1966 
(All) — Revers. AIR 1982 SC 1444 A 


Diss, AIR 


(Nov). 

41966) Spl. A. 191 of 1957, D/= 18-1-1966 
(All) — Revers, AIR 1982 SC 1444 A 
(Nov). 


AIR 1968 All 369 — No onger good law in 
view of AIR 1974 SC 2009. AIR 1982 
SC 780 (Mar). 

AIR 1970 All 376 (FB) (Pt. A) — Diss. AIR 
1982 Kant 105 B (Apt}. 

AIR 1972 All 153 — Dis. AIR 1982 Delhi 
223 (Jun). 

4972 All WR (HC) 31 (1) — Over, AIR 1982 
All 432 (Oct). 

(1972) I-T. No. 47 of 1971, 
(All) — Partly Revers, 
760 A (Mar). 

AIR 1973 All 109 —~ Diss. AIR 1982 Andh 
Pra 256 (Jul). 

AIR 1974 All 275 — Dis. AIR 1982 Pun: 

353 (Sep). 5 

:4974 Rev Dec 298 (BR) — Over. 
All 23 A (Jan). 

, (1975) Criminal Appeal No. 1144 of 1971, 
D/- 15-5-1975 (All) — Partly Revers. 
AIR 1982 SC 1185 (Aug). 

AIR 1978 All 260 — Diss, AIR 1982 Raj 77 
(Apr), 


D/- 29-9-1972 
AIR 1982 SC 


AIR 1982 


1978 All LR 862 — Over. AIR 1982 All 296 
B (FB) (Aug). 

(1978) C. M. Writ No. 6788 of 1978, D/- 9-8- 
1978 (All) — Revers. AIR 1982 SC 1552 
(Dec). j 

AIR 1979 All 29 — Diss. AIR 1982 Delhi: 
176 A (May). 

1979 Ali LJ 316 (Pt. 'B’) — Over. AIR 1982- 
All 296 B (FB) (Aug). 

1979 All WC 775 — Diss. AIR 1982 All 185- 
(May). 

(1979) Election Petition No. 2 of 1978, 
11-12-1979 (All) — Revers, 
1569 A, D, E (Dec). 

(1979) S. A. No, 543 of 1972, D/- 4-12-1979- 
(All) — Diss. AIR 1982 All 37 B (Jani. 

(1979) Civil Revn. No. 900 of 1978, D/- 7-5-- 
1979 (All) — Revers. AIR 1982 SC 945- 
(May). 

(1979) Civil Revision No. 1904 of 1978, D/- 


Dj- 
AIR 1982 SC" 


6-8-1979 (All) — Revers. AIR 1982 SC’ 
3 (Jan). 

(1980) (UP) RCC 599 — Revers. AIR 1982" 
SC 24 (Jan). 

1981 All Cri R 98 — Revers, AIR 1982 SC: 
1238 (Sep). 


1981 All LJ 565 — Held not good law im 


view of AIR 1979 Ali 209 (FB) AIR 
1982 All 123 B (Apr). 
1981 All LJ 795 (All) — Revers, AIR 1982 


SC 784 (3) (Mar). 

1981 (UP) RCC 18: 1980 All LJ NOC 153° 
— Partly Revers. AIR 1982 SC 790 
(Mar). 

(1981) C. M. App. No, 5909 of 1981, D/- 
23-10-1981 (All) — Revers, AIR 1982: 
SC 942 (May). 

(1981) C. W. No, 8918 of 1981, 
1981 (All) — Revers. 
(May). 

(1981) Writ Petn. No, 764 of 1981, D/- 20-5- 
1981 (All) — Revers. AIR 1982 SO: 
1234 (Sep). 

(1981) Writ Petn. No. 7869 of 198f (All) ==» 
Revers, AIR 1982 SC 831 (Apr). 


Dj- 23-10- 
AIR 1982 SC 942 


All India 


THE 


Reporter 


1982. 
Patna High Court 


Konene ea annada 


_ AIR 1982 PATNA 1 ne 
S. K. CHOUDHURI AND 
$ V. MISHRA, JJ. 


` Raghunath Pandey and others, Peti- 
tioners v. The State of Bikar and others, 
Respondents. 


Civil Writ Jurisdiction Cases Nos. 1324 
and 1391 of 1981, D/- 1-9-1981. 


- (A) Bihar Municipal Corporations 
Act (12 of 1978), Sections 1, 2 — Noti- 
fication declaring constituiion of muni- 
cipal corporation — Requirement of 
city having population of two lakhs or 
more — Must have heen satisfied on 
date of notification, 


The provisions of the act can be ap- 
plied “in any city havin a population 
of two lakhs or more”. The date on 
which the population shold be 2 lakhs 
or more, is the date of notification 
under Section 2, If the pcpulation of the 
municipal area falls shcrt of the re- 
quired ‘population “such other” areas 
round about it may also be included in 
the corporation for making up the de- 
ficit population. After -ncluding such 
other areas in any munizipal area if 
the population comes to 2 lakhs or 
more, the requirement o? the law will 
be deemed to be met fr constituting 
the corporation, (Para 12) 


(B) Bihar Municipal Cerporations Act 
(12 of 1978), Section 2 — Municipal Cor- 
poration — Inclusion of suburban areas 
— They must have assumed urban 
character (Pt. conceded). AIR 1981 Pat 
236, Rel, on, _ | (Para 13) 


TV/TY/E620/81/DVT- 
1982 Pat/1 I G—3e- 





(C) Bihar Municipal Corporations 
‘Act (12 of 1978), Section 2 — Municipal 
Corporation — Inclusion of suburbs 
bearing urban character — Does not 
mean that agriculture of the area is 


likely to be ruined — Does not amount 
to violation of Article 48 of the Consti- 
tution. (Constitution of India, Art. 48). 

2 (Para 14) 


(D) Bihar Panchayat Raj Act (7 of 
1948), Section 3 (3) — Applicability — 
Inclusion of Gram Panchayat within 
limits of Municipal Corporation — No 
necessity to ascertain opinion of Pan- 
chayat under Section 3 (3) — Inclusion 
of Panchayat in Municipal Corporation 
does not amount to stultifying progress 
of Panchayat — No violation of Art, 40 
of the Constitution, ((i) Constitution 
of India, Article 40 — (ii) Bihar Muni- 
cipal Corporations Act (12 of 1978), 
S. 2). (Para 15) 


(E) Bihar Municipal Corporations Act 
(12 of 1978), Section 2 (3) (d) — Con- 
stitution of Municipal Corporation on 
dissolution of existing Municipality and 
Gram Panchayats — No necessity to in- 
vite objections from Municipality and 
Panchayats — Deletion of words “pro- 
posed to be” from Section 2 (3) (d) — 
Amounts to excluding rule of natural 
justice -—- Requirement as to inviting 
objections contemplated under provi- 
sions of Municipal Act and Panchayat 
Act cannot be read into Corporations 
Act — Doctrine of telescoping not ap- 
plicable — No necessity also to follow 
procedure. for superseding a municipa- 
lity as no stigma involved in constitut- 


- ing corporation. (i). Bihar and Orissa 


2 Pat. Raghunath 


Municipal Act (7 of 1922), Sections 4, 
5, 6, 385 — (it) Bihar Panchayat Raj 
Act (7 of 1948), Section 3 (3) — (tii) In- 
terpretation of Statutes — Doctrine of 
telescoping). (Paras 17, 18, 21) 


(F) Bihar “Municipal Corporations. Act 


(12 of 1978), Section 2 — Constitution of ` 


Municipal Corporation on dissolution of 
existing Municipality and Gram Pan- 
chayat — An act of general public in- 
terest — Seating members deprived of 
their rights to enjoy full term — Does 
not amount, in larger interest, to suffer- 
ing civil consequences — Principle of 
natural justice not violated. (Coustitu- 
tion of India, Article 226; Words and 
Phrases — Civil consequences, Public 
interest; Administrative action — Civil 
consequences). - ae 

-When a new Municipal . Corporation 
is constituted on dissolution of the ex- 
isting Municipality; and Gram Panch- 
ayats, the seating municipal councillors 
and members. of “Panchayats would be 
deprived of their rights to continue as 
such for the full term. However, taking 
pragmatic view the consequences which 
they may suffer. will be such a small 
drop in the ocean, that in the larger 
interest it should be held that they 
also do not suffer from any civil con- 
sequence, - . (Paras. 20, 22, 24) 

Whenever any act, even beneficial is 
„done, it is hardly possible | to find that 
somebody has not suffered. If there is 
a gain to the. mass the loss to a few in- 
dividuals is insignificant. The civil con- 
sequences of a few individual should 
not be considered in isolation, where 
any act is for. benefit ` to the general 
public, (Para 20) 

(G) Constitution of India, Article’ 245 
— Conditional legislation and delegated 
legislation — Distinction; ` ` , 

In a conditional legislation the law 
is complete in itsélf and certain condi- 
tions: are laid down as to how and when 
‘the law would be applied by the de- 
legate, In other words, the delegate, 
has only to be satisfied if what it is 
going to do, is in conformity with the 
‘conditions laid down ‘in the law. Cn ‘the 
other ‘hand, in a délegated ` legislation 
only some broad principles and ‘policy 
are laid down'and the details have ° to 
be filled up by ‘the delegate namely the 
State Government. : Thus when a law 
authorises the State Governmert to 
frame rules for carrying on the pur- 
poses of the Act, those rules that are 


v. State A.I. R. 


framed are under delegated powers, and 
it is only when those rules are framed 
that the Act becomes complete. In such 


cases while framing the rule if the de- . 


legate exceeds the limits and does be- 
yond, the principle and. policy it will 
be hit by the vice of excessive delega- 
tion, Where, however, the legislation is 
complete in itself and the delegate has 
only to act within the framework of the 
same it cannot but only a case of con- 
ditional legislation. AIR 1957 SC 510 
and AIR 1960 SC 554, Followed. 
(Para 23) 
(Œ) Bihar Municipal Corporations 
Act (12 of 1978), Sections 1, 2 — Con- 
stitution of Municipal Corporation — 
Conditions precedent laid down in Act 
itself — The Act is a piece of conditional 
legislation and not delegated. legislation 
— Opportunity of hearing to people not 
necessary ` before constituting municipal 
corporation. (Constitution of India, 
Articles 226, 245), (Paras 23, 24) 
(I) Bihar “Municipal Corporations Act 
(12 of 1978), Sections.:1 and 2. — Con- 
stitution of . Municipal Corporation on 
dissolution of existing Municipality and 
Gram Panchayats — No violation of 
Articles: 14 and 21 of the. Constitution 
— No deprivation of citizen’s right of 
franchise thereby. (Constitution of India, 
Articles 14, 21). (Paras 25, 27) 


Cases Referred : Chronological . Paras 
AIR 1981 SC 136 oneal 
ATR ‘1981 SC 818 3 A 
AIR 1981 Pat ‘236 aa 
AIR 1980 SC 882 i © B 
AIR 1978 SC 597 : ` 21 
AIR 1976 SC 1822:1976 Cri LJ 1385 28 
AIR 1972 SC 896 . al 
AIR 1970 SC 150 j a 
AIR 1967 SC 295 . pA 28 
AIR 1967 SC 1269 i k 21 
AIR 1966 SC 1925:1966 Cri LJ 1533 28 
1966 BLJR 779 15 
1965 BLJR 227 Ea 15 
1965 BLJR 397 l 1B 
AIR 1964 SC 72 28 
AIR .1960:SC 554: 1960 -Cri LJ 735 23 
AIR 1957 SC 510 -23 
(1927) 276 US 394:72 Law- ed .624, 
Hampton v. United States eo 628 
. M/s. .Balbhadra Pd. - Singh; . P. R 


Mridul;.-Uday Pratap Singh. and. Raj- 
ballabh Pd. Pandey, for. 
K. P. Verma, Advocate’ 
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V. MISHRA, J.:— These are applica- 


tions under Articles 226 and 227 of 
the Constitution of India for quashing 
Annexure 1 which is copy of a notifica- 
tion declaring constitution of municipal 
corporation at Muzaffarpur and also for 
quashing the order appointing Sri 
Madan Mohan Jha respondent No. T as 
Administrator of the Municipal Corpora- 


tion (copy of order not annexed). Since 


the reliefs sought in both the applica- 
tions are the same, they have been 
heard together. . - 


of Gw.gc 


2, The petitioners 

No. 1324 of 1981 are the Chair- 
man and the .Commissizmners of the 
erstwhile . Muzaffarpur Municipality. 
Through a petition filed. on 11-5- 
1981. 19 persons came to intervene 


out of whom 9 are Alukhiyas 
6 are surpanchas of some ot the Gram 
Panchayats which have keen included 


within the limits of the Corporation.. 


There is also one punch oł a’ Gram Pan- 
chayat. Petitioners Nos. .16 and 17 are 
the Secretary and Generel Secretary of 


the Taxation Bar Associazton, Muzaffar-, 


pur, petitioner No, 18 is the General 


Secretary of the Bar Association, Muza-. 


ffarpur and petitioner No. 19 is the Con- 


venor of Sawami Sahajarand Saraswati 


Smarak Samiti, They also support the 
original petitioners. .On rhe date of the 
admission of the applicetion itself a 
caveat was filed by 9 persons of whom 
caveator No, 9 ultimately > backed out. 
They include the Vice-President of the 
Bar Association, Muzaffarpur, Chair- 
man Citizens Assistance- Council, Se- 
eretary District (Cong. I) Committee, 
Chairman, Town Congress Committee, 
two Mukhiyas and: two villagers. They 
oppose the application. The petitioners 
of C, W. J. C. No, 1391 »f 1981 are two 
Mukhiyas of Gram. Panchayats. Their 
case is also same as of zhe petitioners 
of the other case. Amorgst the respon- 
dents, apart from State of. Bihar and 


certain officers, Dr. Jagannath Mishra, 


_Chief Minister, of Bihar end Sri Ramesh 
Jha, Urban Development Minister, Gov- 
ernment of Bihar -have. seen specially 
named. There are. cer-ain . allegations 
of malice against the ' Chief Minister, 
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3.. The notification (annexure 1) dated 
16-4-81. has been issued by respondent, 
No, 1- (State of Bihar) in exercise of 
powers under Section 2 of the. Bihar 
Municipal ‘Corporations. Act (Bihar Act 
12 of 1978) (hereinafter referred to: as 
the Corporation Act). -This is a general 
Act under which a municipal corpora- 
tion can be established in any city. Ac- 
cording to sub-section (3) of Section 1, 
iz can come into force in any city hav- 
ing a population . of 2 lakhs or more. 
Section 2 of the said Act authorises the 
State Government te include in the 
corporation any area of a municipality 
cr notified area committee, or any other 
areas as may be specified in the notifi- 
cation. The last .census records the 
population of Muzaffarpur Municipality 
as 1,89,765, which is less than 2 lakhs. 
Hence in order to make up the popula- 
tion, the State Government included 
some suburbs: of the city,.in which Gram 
Panchayats existed from before, The 
total population of the corporation thus 
records more than 2 lakhs, Annexure 1 
(the notification) gives the boundaries 
of the additional areas included within 
the Municipal Corporation. 

4,. Before issuing the said notifica- 
tion an enquiry was made from the. 
Commissioner of Muzaffarpur in this 
regard. -. Annexure 3 is the copy of the 
letter dated 14th April, 1981, written 
by the- Deputy Secretary of the 
Urban Development -and Housing: De- 
partment to the Commissioner of Muzaf- 
farpur, _The letter says that there is a 
proposal to upgrade ‘the Muzaffarpur. 
Municipality but the same can be done 
only if its population: be 2 lakhs or 
more. Hence the- population of -Muzaf- 
farpur- Municipality was required from 
him. He was further told for consider- 
ing if. the corporation eould be consti- 
tuted only of the area within the 
Muzaffarpur Municipality. or it would 
be necessary to include -some other 
areas which might have’ assumed urban 
character’ A map of the proposed cor- 
poration area was also required. An- 
nexure 4 is the copy of the reply of the 


Commissioner dated 9-4-1981 giving 
the population of Muzaffarpur Munici- 
pality as one lakh eightynine thousand 


and odd. The Commissioner gave the 
details of the suburban areas which 
have assumed. urban colour and recom-. 

mended for including, them within the 
limits of the corporation. It was also 
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mentioned that: the suburban areas sug- .. 
. Minister. did not succeed. in ‘his attempt, 


gested to be included fell within the 
jurisdiction of Muzaffarpur Improve- 
ment Trust, A map and details of the 
areas to be included were all given. It 
was first placed before the Cabinet on 
14-4-1981 as would appear from An- 
nexure 5, but it was postponed, Ulti- 
mately on a fresh memorandum it was 
again placed on 12-5-1981 when i¢ was 
approved as would appear from An- 
nexures Bl and B2 to the supplemen- 
tary counter-affidavit of the respondents. 
Annexure 1 is. the notification which 
followed after the said Cabinet appro- 
val. Respondent No. 7 was appointed 
` Administrator and he took charge on 
18-4-1981 i, @, within two days of the 
notification, 


5. The petitioners namely Chairman 
and Commissioner of the Muzaffarpur 
Municipality and the Mukhiyas of the 
Panchayats, who are all elected office- 
bearers have challenged the constitu- 
tion of the Muzaffarpur Corporation on 
the ground that their period to con- 
tinue in their: respective offices have 
been cut short by taking recourse to an 
undemocratic method. Petitioner No, 1 
of C. W. J. C. No. 1324 of 1981, Sri Rag- 
hunath Pandey, the Chairman of the 
Municipality, has attributed motive to 
the Chief Minister, respondent ` No. 2, 
for this action. The details of mala fide 
have been given in paragraphs 7 to 16 
of his petition. It is said that both the 
Chief Minister and the Chairman be- 
Jong to the same party but there had 
been some difference between them on 
account of implementation of 20 
point programme, On account of that. 
difference, the Chief Minister perhaps 
became : hostile: to him and - started 
creating impediments in the smooth 
functioning of the municipality, An Ex- 
ecutive Officer (Sri Saran) was posted 
against his will who was not functioning 
properly and honestly. Sri Pandey had 
also filed C. W: J. C No, 1193 of 1981 
pointing the mala fides in the posting 
of that Executive Officer. In March, 
1981 the petitioners had sent a memo- 
randum to the Prime Minister charging 
the Chief Minister of his acts and omis- 
sions. The Chief Minister, it is said, 
getting annoyed on account of that, had 
deputed some vigilance officers to re- 


port against the working of the Munici- ae 
pality but they failed to find anything 


Raghunath -¥v, State 


A.L R. 


against it: When- -however - the Chief. 


he is- said to have taken recourse to 
this indirect method which’ amounts to 
supersession of the municipality with- 
out observing the rules therefor, and 
that also in such great haste that his 
mala fide intentions have been exposed. 
In support of his application it has also 
been mentioned that there are four 
towns namely Jamshedpur, Gaya, Bha- 
galpur and Bokaro which have popula- 
tion of more than two lakhs each, but 
none of them was touched, whereas the 
Municipality of Muzaffarpur which had 
not the required population was made a 
corporation — obviously because of per- 
sonal grudge of the. Chief Minister 
against the Chairman. 


6. So far the Gram Panchayats are 
concerned under the Bihar Panchayat 
Raj Act. 1947 (hereinafter called P. R. 
Act) there is a specific provision for 
seeking opinion for including any area 
in or excluding any area from-a Pan- 
chyat, It has been urged that by in- 
cluding certain panchayats within. the 
limits of corporation, there has been 
violation of the above provisions of the 
P. R. Act. Similarly so far municipal 
area is concerned, there is.a provision 
under the Bihar and Orissa Municipal 
Act (hereinafter called: Municipal Act) 
for seeking opinion for constituting a 
municipality or altering its areas. That 
law also is said to have been violated 
by an undemocratic method. There is 
no dispute on the point .that the opinion 
of the people residing out of the. muni-~ 
cipal limits or within the panchayat 
was not taken in any .manner, Further 
argument has been that it was their 
fundamental right to continue till their 
term `of. election and if that has been 
infringed that would amount to civil 
consequence, and assuch, even in admin- 
istrative - action, rule of audi alteram 
partem (a rule of natural justice) was 
required by law te be followed, which 
was not followed, and hence constitu- 
tion of the corporation . must be struck 
down. It has also been argued thay the 
suburban areas included in the corpo- 
ration do not at all bear any urban 
character and as such ‘they could not 
have been included in the corporation. 
The action- of the State Government is 
also said to be in violation of Arts. 14, 


19 and’ 21 of thè Constitution, ~ ` 


~t 
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7. After the Advocate -General had 
concluded his argument or behalf. of the 
respondents a supplementary’ affidavit 
on behalf of the petitioners was filed 
which was not accepted on the objec- 
tion raised by the Advocate General. 


8, Counter-affidavits have been filed 
on behalf of the respondents in both 
the cases. It is admitted that the po- 
pulation of Muzaffarpur Municipality 
fell short of the requirement for con- 
verting it into a munccipality (Cor- 
poration?) and so’ the suburban areas 
were included to make up the re- 
quirement. It is, however, stressed 
that the suburban areas includ- 
ed have all assumed. urban character 
and the total populatior has become 
more than two lakhs. Such inclusion 
is claimed to be permissiEle in law. The 
suburban areas are said to be electri- 
fied, they have pitched roads, some have 
drainage and water  surply, and most 
people are engaged in ron-agricultural 
work, The names of quite a number 
of firms falling within the suburban 
areas have been given in para 4 of the 


counter-affidavit. So far the letters 
written to the Commissioner and the 
reply thereof are concerned they are 


claimed to be bona fide. All allegations 
of mala fides against the Chief Minister 
have been refuted. A corporation is said 
to have been established at Bhagalpur 
on the very date on which Muzaffarpur 


corporation was constituted. A corpora- - 


tion at Ranchi and Gaya were also under 


active consideration perhaps cor- 
poration at Ranchi has already been 
constituted), As for Jamshedpur and 


Bokaro it is said that they are industrial 
towns and are so well managed that it 
has been not considered necessary to 
bring them within any -sorporation, It 
is said that this is a case of upgradation 
of municipality and the lew does not re- 
quire any seeking of opinion for the 
same. The creation of the corporation 
is said to be in the interest of the general 
public as it is bound to Dring all round 
improvement in the ares. Violation of 
any article of the Constitution is denied. 


9. The caveators have. also shown 
their happiness over the creation of the 
corporation. They have also enumerat- 
“ed a number of institutions which lie 
within the suburban areas (para 4 of 
their petition). Sri Radha. Raman who 
has argued on their behelf has “supporț- 
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-ed the learned. Advocate General ap- 
pearing for the respondents, 
10. Mr. P: R. Mridul who advanced 


the main argument on behalf of all the 
petitioners supplemented by Sri Balbha- 
dra- Prasad Singh raised the following 
points :— 3 

(i) The notification Annexure 1 is 
ultra vires of the Corporations Act be- 
cause : ; 

(a) the city of Muzaffarpur had not 
the population of 2 lakhs. 

(b) the suburban areas could not be 


included, as they do not bear urban 
character, . 
(c) the areas of Gram Panchayats 


were also included in. violation of the 
provision of the P. R. Act. 

(d) when the alteration of the exist- 
ing boundaries of the municipality were 
involved the provisions of Sec. 2 (3) of 
the Corporations Act were attracted 
which were not followed. 

(2) Since civil consequence of the 
petitioners are involved and since it is 
a case of delegated legislation the prin- 
2iples of natural justice are attracted 
which have not been followed. 


~ (3) I£ the rules of natural justice be 
excluded Section 2 (1) of the Corpora- 
lions Act will become unconstitutional 
as being’ violative of Articles 14 and 21. 

(4) The notification is factually arbi- 
trary and is hit by Article 14 of the 
Constitution. f 

(5) The mala fide motive of the 
Chief Minister has vitiated the entire 
action. i 
. 11. For appreciating the first point 
(page 8) it is necessary to refer first two 
sections of the Corporations Act, The 
English rendering of the sections is as 
follows :— 

“1, Short title, extent and com- 
mencement. (1) This Act may be called 
the Bihar. Municipal Corporations Act, 
1978. 

(2) It shall extend to the whole of 
the State of Bibar. 


(3) It shall, come into force in any 
city having a population of two lakhs 
or more on such -date as the State Gov- 
ernment may appoint by notification 
and different dates may be appointed 
for different cities. a 

2. Constitution of corporation and 
specification of the area thereof.— (1) 
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The State Government may, by noti- a city having a population of 2 lakhs or 
fication in the official Gazette,. de- more. Undisputedly the erstwhile 


clare any area, including the area of any 
Municipality or Notified Area consti- 
tuted under the Bihar and Orissa Muni- 
cipal Act, 1922 (Bihar and Orissa Act 7 
of 1922) ‘with such other areas as may 
. be specified therein to be a Municipal 
Corporation, which shall’ be known by 
the name assigned to it by the State 
Government. y o 

(2) The State Government may, from 
time to time, by notification in the offi- 
cial Gazette, alter , 
Municipal Corporations so as to include 
therein or exclude therefrom such area 
or areas as may be specified in the noti- 
fieation, - 

_ (3) The notification under ‘sub-sec- 
tion (2) shall be issued subject to . the 
following conditions, namely :— 

(a). A draft of the proposed notifica- 
tion. shall be published’ in the ` official 
Gazette for. the information of all’ per- 
sons likely to be affected thereby in- 
viting objections and suggestions, with- 
in six weeks from the date of such 
publication of the said draft; . Lae 
~ (b) On expiry ofthe said period of 
six weeks and after considering any ob- 
jection or. suggestion , which -may -be' re- 
‘ceived by the State Government within 
the said period, - the State Government 
may make such amendment .in the 
draft or alter the boundaries of. the 
Municipal Corporation (proposed to be) 
established under sub-section (1) of. this 
section as it may consider necessary”. 
The words “proposed to be” within 
brackets under Cl. (b) of sub-section (3) 
of Section. 2 have been omitted with 
retrospective effect arid, therefore, these 
words have.. not to be read. The peti- 
tioners have also not based any argu- 
ment on these words. We have, there- 
fore, to take this section as if the words 
' “proposed to be” be brackets. are 
not there. 

OR. From Section 1 (3) it would ‘ap- 
pear that provision of the Act in ques- 
tion can be applied. “in any city having 
a population” of two lakhs or more”. At 
this stage I- may also refer. to the long 
title which shows that the Act was pro- 
vided “for the establishment of the 
‘Municipal Corporation for big cities in 
‘the State of Bihar”, But. what is a ‘big 
icity’ is shown by sub-section (3).of Sec- 
tion 1, „according to which it would be 


the limits of such. 


Muzaffarpur within its municipal limits 
had a.population of about 10,000 less 
than that what is required, and -so ordi- 
narily. a corporation could not have been 
constituted; but there is another rel- 
evant’ clause in sub-section (3) . itself 


-and that gives the date’on which the 


population should be 2 lakhs or more, 


“and that date is the date of notification. 


It, therefore, comes to this that on. the 


date of notification the population 
should be 2 lakhs or more, Obviously 
the difficulty, if-for any reason the 


Government choose to have a corpora- 


‘tion at any place lesser population, can 


be overcome by extendingthe area of 
the city itself Whether this can be 
legally done or not is provided in Sec- 
tion 2.° This section says which’.areas 
can constitute a corporation. The open- 
ing sentence itself’ shows that corpora- ` 
tion may ‘be declared for “any area”: It 
is further made clear by saying that it 
may include (a) the area of any muni- 
cipality. or notified area and (b) such 
other areas as may be specified therein 
(underlining mine), If the „population: of : 
the municipal area. of the notified area 
falls short of the required population 
“such other” areas round about it may 
also be included in the corporation for 
making up the deficit population. After 
including such. other areas in any 
municipal area if the. population comes 
to 2-lakhs or. more, the requirement of 
the law will. be. deemed . to. be met for 
constituting the corporation. Exactly 
that has been done in the instant case. 
When the area. of Muzaffarpur muni- 
cipality was found to be - less than 
2 lakhs, about 19 Gram. Panchayats 
have been added. So on the date of the 
notification the . city consists not only of 


` the municipal limits of Muzaffarpur - but 


also of the suburban areas included in 
the -> notification. Prima facie, there- 
fore, the notification -is quite in order. 


13.. It. has, however, been contended 
on behalf of the petitioners that the 
suburban areas added ` could not havé 
been legally added. The argument is 
that by bringing them in corporation 
that area becomes a part of a city. A 
city as. contemplated: 
“Census of India 1981’ given to us, is a 
a 


more. ¿So the city in turn. becomes 


=r 


in .- the , booklet y 


. town having population of 1 lakh or - 
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town, What is a. city and what is a 
town has been the subject matter of 
discussion in an unreported - Bench de- 
cision of this Court in C.W. J. C. num- 
ber 3302 of 1979, D/- 14-10-1980: (Since 
reported in AIR 1981 Pat 236) in the 
case of Kamakhya Narain-Singh v. State 
of Bihar. That is a case where a writ 
was filed in respect of the constitution 
of the corporation at Ramchi. After re- 
ferring to certain authorities and the 
Patna Municipal Corporation Act it has 
been held that the word town has to 
be understood in the same sense in 
which a common man understands it, 
the houses must be in cear proximity, 
there should be concentration of large 
number of people. in, comparatively 
small areas, and the engagement of the 
bulk of the population be non-agricul- 
tural pursuits. On basis of this the 
{parties have conceded that the inclu- 
sion of suburban areas would be. quite 
justified if they have assumed urban 
character. It is, therefore, for conside- 
ration now if the areas added to the 
limits of the Muzaffarpur Municipality 
bear urban character or not. This is a 
question of fact and the State. Govern- 
ment have-to be satisfied about their 
bearing urban character before includ- 
ing them within the limits of the cor- 
poration. Of course it is not for this 


Court to. take evidence on this 
question from both the parties and 
come to its independent . deci- 
sion. On . the materiels placed on 


affidavit the Court can fmd. if the State 
Government were just‘fied in holding 
that those areas had come to assume 
urban character. The caveators in 
paragraphs 3 and 4 of the caveat have 
said that the areas included are mostly 
within the radius of about 4 to 5 miles 
of the heart of the town. -The newly 
added areas according ta them contain 
various institutions and offices like L. N. 
Mishra. Institute of Business Manage- 
ment, office of the lTirector of the 
Animal Husbandry, M. F- Singh Science 
College, Medical College, Aerodrome, 
office of the Chief Engineer, Gandak 
Project, Engineering College, police line 
etc. ete, The counter-acfidavit on be- 
half of the respondents also shows in 
paragraph 4 that they are all urbanised, 
electrified connected’ with pitch road at 
various places, some of .them having 
drainage and water supply and other 
facilities, It also says: that quite a 
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number of factories, schools, mills, shops, 
police line, furniture mart, cold storage, 
housing colony, aluminium factory etc. 
ete, are there.’ Over and above, it has 
been said that the people there are en- 
gaged mostly in non-agricultural works. 
Reference may be made to Annexures 
3 and 4 of the petition through which 
enquiry on the point was made by the 
State Government and reply was given 
by the Commissioner of Muzaffarpur. In 
Annexure 3, the State Government had 
said that if the population of Mazaffar- 
pur Municipality ‘be less than 2 lakhs 
only such area could be included which 
are taking the shape of town. The Com~ 
missioner in Annexure 4 while suggest- 
ing the areas which could be added has 
clearly said that “ye sabhi gram sahari 
parivesh dharan karte hain tatha vyava- 
harik drishtikon se mukhya saher ke ang 
hain” i. e, they have assumed urban 
character and frorn practical point of 
view they are part of the main town. It 
has .further. been said. that the newly 
added. portions were also within the 
then Muzaffarpur Improvement Trust. 
Further after these writs were filed an 
enquiry also seems to have been made 
as would.appear from Annexure A to 
the counter-affidavit. That is a letter 
written by the State Government to 
the Advocate General reiterating the 
old information that they had assumed 
urban character, ._In this annexure also 
there are details of any number of in- 
dustrial undertakings, institutions and 
mills etc., situated within the newly 
added areas. These assertions have not 
been refuted before us. I may, how- 
ever, repeat that after the close of the 
respondents’ argument, a rejoinder to 
the .counter-affidavit was given, which 
being objected to by Advocate General 
has not -been accepted, and we have 
therefore not looked- to the same even 
though Mr. Mridul wanted to -refer to 
it. 
14. Mr. Mridul argued that the area 
of culturable land in the suburban area 
is so huge that it will ` constitute about 
90 per cent of the total area of the cor- 
poration and that being agricultural it 
cannot be said to assume urban char- 
acter. I am afraid there is no valid 
material before us to enable us to give 
any finding on this argument. What- 
ever land may be there. it may be- con- 
tinued to be cultivated. If the people 
have been urbanised, if so many insti- 
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tutions are there the natural conclusion 
would be that the area has acquired: 
urban character. At this stage itself 
reference was made to Article 48 of the 
Constitution which requires the State 
to ` endeavour to organise agriculture 
and animal husbandry on modern: and 
scientific lines. It was argued that the 
agriculture of the area is likely to be 
ruined if it is brought within the cor- 
poration. The Constitution, however, 
requires efforts for organising agricul- 
ture on modern and scientific lines: the 
chances thereof are surely better if the 
area is within corporation. Hence Arti- 
cle 48 of the Constitution is not violat- 
ed by bringing suburbs within the cor- 
poration limits. In my opinion, there- 
fore, the suburbs added bear urban 
character and the State Government 
have rightly satisfied themselves on the 
point, 

15. It has further been argued that 
the inclusion of the Gram Panchayat is 
in violation of P. R. Act. Section 3 of 
that Act deals with the establishment 
and constitution of the Gram Panchayat. 
The first two sub-sections deal with in- 
itial constitution of -the Gram Pan- 
chayat and the next two sub-sections 
deal with inclusion and exclusion of, any 
portion from that area. For better ap- 
preciation I would quote the first four 
sub-sections of Section 3 of the P. R. 
Act. They are as follows :— 


- “Establishment and constitution of a 
Gram Panchayat : — 


(1) For every village or part of ` dif- 
ferent villages, the Government may, by 
notification, establish a Gram Pancha- 
yat :— . ' 

Provided that the Government may, 
if it thinks fit, establish one Gram 
Panchayat for a group of contiguous 
villages or more than one Gram Pan- 
chayat in a big village consisting of 
several Tolas. 


(2) The Government shall specify the 
‘name and the local limits of the juris- 
diction of Gram Panchayat in the noti- 
fication mentioned in sub-section (1). 


- (3) The Government may, by noti- 
fication in the official Gazette, alter 
the local limits of the jurisdiction of any 
Gram Panchayat by including therein, 
„or excluding therefrom, any village or 
part of a village and also alter. the 
name of such Gram Panchayat: 
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Provided that before making any altera- 
tion in the local limits of the jurisdic- 
tion of any Gram’ Panchayat, the Gov« 
ernment shall, in the prescribed mana 


her, ascertain the views of the people 


of the area affected’ by such alteration, 
(4) Upon the issue of a notification 
under sub-section (3), the Gram Pan- 
chayat shall be deemed to have been 
established under sub-section (1) with 
its local limits so altered,” 
It would appear from sub-sections (1) 
and (2) that the Government may 
straightway issue a notification consti< 
tuting a Gram Panchayat for a group of 
contiguous villages or may constitute 
more than one Gram Panchayat in any 
big village consisting of several tolas, 
The name and local limit of jurisdic- 
tion will have to be given in the noti- 
fication, Thus there is no provision for 


eliciting the opinion of the public re- . 


garding the constitution of the Pan- 
chayat. But if after constitution any 
area is sought to be included or exclud- 
ed the Government have to . ascertain 
the views of the people of the area 
affected by such alteration as required 
by sub-section (3) quoted above. Mr, 
Mridul has contended that bringing tha 
Panchayat within the fold of the cor= 
poration amounts to altering the areas 
and so it was incumbent on the State 
Government to ascertain the views -of 
the people of that area. -The Advocate 
General on the other hand has argued 
that this provision is applicable only 
where an area is desired to be taken out 
from one panchayat and put- in another 
panchayat and not in a situation where 
the entire panchayat is included within 
a corporation. He has relied upon cer- 
tain cases where actually some areas 
from one panchayat were put in an- 
other panchayat but instead of issuing 
one notification of exclusion and inclu- 
sion two notifications were made defin- 
ing the limits of the two panchayats. 
It was held that in such situation it was 
not necessary to obtain the views of the 
people, 
fication that is issued. The cases re- 
ferred to are reported in 1965 B. L. J.R. 
227 (Ramautar Mahton v. Sub-divisional 
Officer, Begusarai 1965 B. L. J. R., 397 
ra Singh v. State of Bihar) and 
1966 B. L, J. R. 779 (Brajlal Prasad v. 
State ‘of Bihar). The first two are 
single Judge cases ‘but the third one is 
a Division Bench. Brijlal Prasad’s casa 


It all depends upon the noti- 
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was dismissed on, the, 
but the earlier two,single Bench deci- 
sions have also been noticed. Mr. 
Mridul has challenged these decisions 
on the ground that there is violation 
of natural justice by taking recourse to 
such a method, and merely issuing two 
notifications in a different garb instead 
of one, gives the colour of contrivance 
which is unconstitutional. The learned 
Advocate General has submitted that 
if the notification can be supported by 
the P. R. Act it can never be said that 
they are unconstitutional until and 
unless the provision itself held to be 
ultra vires. The argument of the Ad- 
vocate General is supported by the de- 
cision of this very Court and as such it 
cannot be said that issuing of notifica- 
tion would be unconstitutional. It would 
thus follow that the opinion of the 
Panchayats as or in the manner laid 
down in sub-section (3) of Section 3 of 
the P. R. Act, was not required to be 
elicited before including those pancha- 
yats within the limits of the corpora- 
tion, and the notification (Annexure 1) 
is not in violation of any provision of 
the P. R. Act. Attention was also in- 
vited to Article 40 of the Constitution 
which says that “the State shall take steps 
to organise village panchayat and en- 
dow them with such powers and au- 
thority as may be necessary to enable 
them to function as unit of self-Gov- 
ernment”. It has been argued that the 
directive principles require the State 
to develop panchayat as unit of the 
self-Government, and hence it would be 
against the directive principles to ob- 
literate the Gram Panchayat by bring- 
ing them within the fold of corporation. 
The argument is not appealing because 
it could never be the intention of the 
constitution, while laying down directive 
principles, to rule the whole country 
through panchayats and panchayats 
alone. If the intention in any act of 
the State Government be to stultify the 
progress of the gram panchayat, then 
of course Article 40 might be attracted 
but where better privileges are given to 
particular area, better administration 
and all round improvement is envisaged 
in any act, I do not think Article 40 is 
any way offended. If of course the 
constitution of the corporation is held 
to be unconstitutional: the question 
. would. -be : otherwise, - ; 
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16. It has further been urged that the 
constitution of the corporation means al- 
teration of the existing boundaries of the 
municipality and in that view the pro- 
vision of Section 2 (3) of the Corpora- 
tion Act should have been followed 
which was not done, Attention has been 
invited to Sections 4, 5 and 6 of the 
Municipal Act in this regard which run 
as follows :— 


“4, Declaration of intention to con- 
stitute or alter limits of municipality.— 
(1) (a) When the State Government is 
satisfied that three-fourths of the adult 
male population of any town are en- 
gaged on pursuits other than agricul- 
tural and -that such town contains not 
Tess than five thousand inhabitants, and 
an average number of not less than 
one thousand inhabitants to the square 
mile of the area of such town, the 
State Government may declare its in- 
tention to constitute such town, toge- 
ther with or exclusive of any railway 
station, village, land or building in the 
vicinity of such town, municipality, and 
to extend to it all or any of the pro- 
visions of this Act. 


(b) When the State Government is 
satisfied that any municipality, or any 
area in a municipality, does not fulfil 
the conditions specified in clause (a), 
or when the Commissioners at a meet- 
ing have made a recommendation in this 
behalf, the State Government may de- 
clare its intention to withdraw such 
municipality from the operation of this 
Act, or to exclude such area from such 
municipality. 


(c) When the Commissioners at a 
meeting have made a recommendation 
in this behalf, the State Government 
may declare its intention to include 
within a municipality any area conti- 
guous to the same or to subdivide any 
municipality into two or more munici~ 
palities, 


(d) When the Commissioners of each 
of the municipalities concerned at a 
meeting have made a recommendation 
in this behalf, the State Government 
may declare its intention to unite twe 
or more municipalities so as to form 
one municipality. 


(2) Every declaration under this sec- 
tion shall be published in the Official 
Gazette and in such other manner as 


-the State Government may direct. 


10 Pat, Raghunath 


(3) If any part of a town or local 
area affected by any declaration under 
this section is a cantonment or part of 
a cantonment, no declaration -under 
this section shall be made. 

5. Consideration of objections— The 
State Government shall take into con- 
sideration any objection submitted 
through the District: Magistrate within 

- six weeks from the date of the publica- 
tion of a declaration under Section 4, 
by .any inhabitant of the town or area, 
or any rate-payer of the municipality 
concerned, and in the case of a declara- 
tion .under clause (a) of sub-section (1) 
of the said section, by the district board 
of the district in which the town is 
situated.’ 

6. Constitution, ‘abolition or altera- 
tion of limits of a municipality— The 
State. Government may- thergopon by 
notification — 

(a) constitute the town: or any specifi- 
ed part thereof a municipality. and 
extend to it all or any of the provisions 

“of this Act, or - 

(b) withdraw the- whois area com- 
prised in the run ake from the 
operation of this Act,: or. . 


(c) include the local area or any ‘part 
thereof in the municipality . or exclude 
it therefrom, or 

(d) subdivide’ the municipality into 
two or more municipalities, of unite the 
municipalities as the case may be.” 
The Government -before- constituting 
municipality for any town has to de- 
clare its intention ‘together with or ex- 
clusive of any railway station, village, 
land or building in the vicinity of such 
town. Under. Section 5, the Govern- 
ment has to consider any objection sub- 
mitted through various agencies. It is 
after consideration of those objections 
that the, notification constituting the 
municipality issues -under Section 6. 
Section 4 (1) (b) (c) and (d) contem- 
plates inclusion or exclusion of any area 
from an existing municipality. It is the 
recommendation of the ‘Commissicners 
which is of importance in this regard. 
Section 6 contemplates éven a notification 
in regard to inclusion or exclusion.. Mr. 
Mridul has argued that inclusion or ex- 
clusion would mean alteration of the 
area and if it has to be altered by any 
means, it can be done only in the 
manmer contemplated by Sections 4, 5 
and 6. By bringing the whole munici- 
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pality within. the corporation and by 


adding some suburban areas the. State | 


Government have, as argued, adopted a 
contrivance for by-passing the law for 
changing the limits of a municipality. 
The learned Advocate General has, 
however, contended that the argument 
could have force only if Muzaffarpur 
municipality had been allowed to con- 
tinue as a municipality, and the provi- 
sions mentioned above have no applica« 
tion: at..all in a case like this, when the 
constitution of a corporation is under 
the Corporation -Act which does not pro- 
vide for ‘any. such notification : declaring 
the intention . and inviting objections. 
Of course the intention .of the’ State 
Government in this regard is further 
made clear by the repeal of the words 
“proposed to be”? from Section 2 (3) (b) 
of the Corporaticn Act as mentioned in 
para 11 of this judgment. When the 
legislature has laid down an unambi- 
guous law, it is submitted, there is no 
use to trying to camouflage it with re- 
ference to- the provisions of any- other 
Acts. 


17. Mr. Mridul has further contended 
with reference -ta the provision of the 
Municipal Act and P. R. Act already 
discussed that when ‘the legislature en- 
acted the Corporation’ Act but did not 
lay down a rule for-inviting objection 
from existing municipalities and pancha- 
yats in -respect of alteration of other 
areas, it would -be presumed that the 
legislature did- not desire to depart 
from. the existing requirements. (under 
P. R. Act-and Municipal Act) while 
constituting the corporation under the 
Corporation Act. In this view pro- 
pounded » by him, it was argued that 
sub-sections (2) and (3) of the Corpora- 
tion Act (inviting objection for includ- 
ing or. excluding any area from the 
corporation and disposing them of) 
would be attracted even when the initial 
notification of constitution of the cor- 
poration under Section 2 (1). is - made, 
To use Myr. Mritul’s) words, sub-sec- 
tions (2) and (3) of Section 2 telescope 
into sub-section (1). . This ‘principle of 
telescoping is said to be a well recognis- 
ed method of interpretation and it is in 
consonance .with the doctrine of prag- 
matic construction and contemporan- 
eous construction. I am _ afraid these 
doctrines have no application in the in- 
‘stant case when the “legislation is wn- 
ambiguous on the point — particularly 


— 
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made unambiguous by the repeal of the 


words “proposed to be” from Sec, 2 (8) 


(d) of the Corporation Acs. When there 
was a provision in the Municipal Act for 
inviting objection,.and if the legislature 
would have desired to heve- those: pro- 
visions even while constituting corpora- 
tion, there was no impediment in the 
way of legislature in specifically’ pro- 
viding for it. 


18. On behalf of the petitioners 
our attention was also invited to Sec- 
tion 385 of the Municipel Act which 
runs as follows :— 

“Power to supersede Commissioners 
in case of incompetency, default or 
abuse of powers — ; 


If, in the opinion of the State Gov: 
ernment, the Commissioners of any muni- 
cipality are not competent to perform, 
or persistently make default in the per- 
formance of the duties imposed on them 
by or under this Act or otherwise by 
law, or exceed or abuse their 
the State Government mey, by an order 
published. with the reasons for making 
- it, in the Official Gazetta, declare such 
Commissioners o be incompetent or 
default or to have exceeded or 
abused their powers, as ‘he case 
may be, and supersede them for a 
period to be specified ir. the order or 
may, after giving notice žo the Commis- 


sioners of its intention, Ly ‘a Jike order, 


direct that the. offices cf the Commis- 
sioners shall be deemed =o be vacant as 
from a date to be specified in the order 
and that a fresh électiom shall be held 
on or before that date”. ` Lee 

On basis of this it has been argued 
that the constitution of the corporation 
at Mazaffarpur means supersession of 
the municipality, but fr  superseding 
the municipality certain conditions are 
laid down .in Section, 385, and unless 
they are fulfilled the municipality could 
not be superseded, and if it ceases to 
exist by the notification of the. corpora- 
tion, it amounts to the supersession of 
the municipality by a ccntrivance which 
is unconstitutional. This argurnent is 
also challenged on tne very same 
ground on which the ` arguments based 
on Sections 4, 5 and 6 ef the Municipal 
Act have been refuted. Obviously. the 
“lsituation envisaged in Section 385 of 
the Municipal Act is quite 
from the situation’ under. which corpo- 
ration is constituted: “While the situa- 
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tian in Section 385 gives strong stigma 
to the commissioners, .no such. stigma 
is involved against them in constitution 
af corporation.. .- œ 

: 19, It would thus appear that the 
grounds ‘on which the vires of the noti- 
fication’ (annexure 1) is challenged are 


- not tenable in law and as such the no- 


tification is not ultra: vires but intra 


vires the Corporation Act. 


20. Coming to the: second point (at 
page 9 of the judgment) with the crea- 
tion of the corporation, the municipa- 
lity and some gram panchayats have no 
doubt ceased to function, The Chair- 
man and Members of the Committee as 
also the Mukhiyas had a right to con- 
inue for the period they were elected. 
They were endowed with certain rights 
and burdened with -certain responsibi- 
lities, all of a aature commanding re- 
spectful regard from the public. There- 
fore the consequences they may per- 
sonally suffer may be civil consequences. 
The questior however is as to whose 
civil consequences will be taken into 
account — those of a few persons who 
may. choose to zome to Court of law, or 
of the mass ‘which is going to be affect- 
ed or benefited {in other ` words it 
should be for examination if the general 
public will. be benefited by the corpora- 
tion or they wiil suffer on account of 
it. Whenever any act, even beneficial; 
is done, it is hardly possible to find that 
somebody has not suffered. If a pitch 
road is constructed the bullockcart-walas 
who had. a right. to carry their own 
profession -suffer. When buses are al- 
lowed to ply on the road the ricksha- 
walas do suffer. When tram-lines are 
laid, the- bus-owners: suffer. . When cir- 
cuit Bench of High Court is created at 
any place the :ounsel of the parent 
Court suffer. and raise their voice 
against it. When a new school or col- 
lege is opened, the older institutions 
suffer, as the students who would have 
usually gone there, go to new institu- 
tions. When a new district is carved 
out some residents of parent district do 
suffer. -Similar is: the. case when a new 
judgship is carved out from an old one. 
But in all these cases it is the advan- 
tage to the general public. which is kept 
in view. If there is a gain to the mass 
the loss to a few individuals is insignifi- 
cant. The civil consequences of a few 
individual should not be considered in 
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isolation, _where any act is for benefit 
to the general ‘public. It was argued 
that the villagers of the area included 
within the corporation have their own 
right of cultivating their lands, which 
they might loose by bringing the area 
within the corporation. This argument 
goes not cut any ice, because whether 
it is a corporation or a municipality or 
a village, if the land is agricultural ‘no 
body can be stopped from cultivating 
it: rather by bringing it under corpora- 
tion, better facilities of cultivation may 
be made available te them. In cases 
like this, therefore, a -pragmatic view of 


the whole thing should be taken. The 
inspection hole should not be narrow. 
The Chairman and the Commissioner 


may also have better chances and bet- 
ter prospects with the corporation com- 
ing in. There will be so many electoral 
posts for which they may contest and 
those who succeed will certainly have 
higher status than the present one 
What would have happened if the po- 
pulation of Muzaffarpur would have 
been 2 lakhs? The Corporation Act 
would have applied straightway, the 
Chairman and Commissioners would not 
-have been heard at all, even though 
they would have suffered the same 
consequence, which they are suffering 
now. How can the same consequence 
be civil in one case only to enable 
them to raise the pleat In my opinion 
whether it is a case of civil consequence 
or not should be determined on facts of 
individual cases and. the answer to this 
question must be given after consider- 
ing not only the rights of a few but the 
rights of the general public going to be 
affected, and for the simple gains of a 
few the advantage to the mass must 

ot be sacrificed. ‘Taking a pragmatic 
view of the situation, I am of opinion 
that the consequences which the peti- 
tioners may suffer will be such a small 
drop in the ocean, that in the larger 
interest it should be held that the peti- 
ioners also do not suffer from any civil 
consequence. 









21. Certain ` authorities have been 
cited to say that where civil ccnse~ 
quences follow the rule of natural fus- 
tice (audi alteram partem) has to be 
followed even in an administrative ac- 
tion. Assuming for the sake of the 
argument that the petitioners will suf- 
fer civil consequences in this case. I 
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would show with reference to the auth- 
orities cited that they are absolutely dif- 
ferent on facts and have no application 
to the. present writ applications, Be- 


fore I proceed to discuss them I would ` 


like to emphasise on the point that 
in all the cases which’ have been cited 
it will be found that by the impugned 
action either a stigma had been caused. 
on the person affected or some specific 
provision had been violated directly or 
indirectly. No authority has been cited 
in which the rule of natural justice has 
been asked to be followed when thera 
is no stigma on the person affected or 
where there is no violation of any law. 


. I now proceed to discuss the cases in 


their chronological order. 


(i) The first one is the case of State 
of Orissa v. Dr. Miss Binapani Dei (AIR 
1967 SC 1269). Dr. Miss Dei had given 
different dates of birth on different oc- 
casions, An enquiry was held on basis 
of which a notice was given to her by 
the Health Department, Orissa as to 
why the Government should not accept 
April 10, 1907 as her date of birth 
which was one of the dates given by 
her. The copy of the report of the Ad- 
ditional Director was not given to her 
and she was compulsory retired taking 
her date of birth to be April 10, 1907. 
She was entitled to an enquiry under 
Article 311 of the Constitution. That 
enquiry was net held. According to 
rules framed. under Article 309, she 
could not be removed from office before 
superannuation “except for good and 
sufficient reasons”, It was held by the 
Supreme Court in such circumstances 
that because ‘civil consequence followed, 
rule of natural justice applied, It was 
no doubt a case of individual and a casa 
where she was entitled to an enquiry 


under the law. By being asked to retire 


earlier, ù stigma was, no doubt, cast on 
her. In the instant case, however, no 
stigma is cast on any of the petitioners 
of the two cases, This case has, there« 
fore, no application here, 


(ii) The other case relied upon is tha 
case of A. K. Kraipak v. Union of 
India (ATR 1970 SC 150). There a spe- 
cial selection board was constituted for 
selecting officers of the forest depart~ 
ment for appointment to the 
Forest Service. Mr. N. who was an act- 


‘img Chief Conservator of Forest, Jammu 


and. Kashmir was. one of the members 
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and he was himself a ’ candidate also. 
Ultimately his name came at the top of 
the recommendations. Of course Mr. N 
-had not taken part in the deliberations 
when his name was being considered 
but he had certainly tak2n part when 
his contestants (some ef whom wera 
even senior to him) were discussed. Mr. 
N was a Judge in his own case, which 
is abhorrent to concept of justice, In 
this circumstance it was held that there 
was miscarriage of justice caused by 
non-observance of the zule of natural 
justice. Here the natural justice was not 
the rule of audi alteram partem but it 
was rule according to which Mr. N 
should not have been a member of the 
board. It has been mentioned in this 
very authority that rules of natural 
justice are not embodied rules and what 
particular rule should apply to a given 
case must depend on facts and circums 
stances of the case. The learned coursel 
for the petitioners has dted this auth- 
ority only for showing shat in admin- 
istrative enquiries also rule of natural 
justice should follow. Selection of Mr. N 
certainly cast a stigma om officers serio! 
to him. On facts the zase is entirely 
different and has no app-ication whatso- 
bver. 


(iii) In the case of Daud Ahmad v. 
District Magistrate, Allahabad (AIR 1972 
SC 896), Daud Ahmad had a house in 
Allahabad which was requisitioned for 
` the residence of the Chief Justice, Daud 
himself was residing ir another small 
house. Daud has some difficulty in his 
small house and he, therefore, requ2st« 
ed the District Magistrate to allow him 
to occupy the house when vacated by 
the Chief Justice. The Chief Justice ‘also 
recommended his case, When the Chief 
Justice vacated the house he made cver 
the same to Daud Ahmad. Some time 
later, the District: Magistrate passed an- 
other order of requisition with respect 
to that house for Justice: Mathur. Sec- 
tion 3 of the Requisition Act had a pro- 
viso according to which if a man was 
in actual possession o3 the house the 
District Magistrate had to satisfy Hm- 
self that suitable accommodation existed 
for him, before requisitioning -=hat 
house. This enquiry was not done by 
: the District Magistrate. H was held that 
the requisition was bad as natural jus- 
tice was violated. In this -case there was 
a specific requirement cf. audi ‘alteram 
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partem which was not followed. It 
would thus appear that it was a parti- 
cular provision laying down the rule of 
natural justice which had not been fol- 
lowed. This case has also, therefore, no 
similarity with the present case. 

(iv) In the case of Smt, Maneka 
Gandhi v. Union of India (AIR 1978 SC 
597), the passport of Maneka Gandhi 


, was impounded under Section 10 (3) (c) 


of the Passport Act “in the interest of 
general public’, The reason was not 
iurnishedto her, In the counter-affidavit 
that was filed the Union of India took 
the plea that if she made a representa- 
tion against the impounding it would bé 
disposed of within two weeks. The rea- 
son for impounding that was given in 
the counter-affidavit was that her pres- 
ence was likely to be required in a 
commission of enquiry. It was observed 
that even in administrative proceeding 
which involved civil consequence the 
principle of natural justice applied. The 
order of impounding was, however, not 
interfered with by the Supreme Court 
in view of the assurance given by the 
Union of India about the consideration 
of her representation. As said above, 
Maneka Gandhi’s movements were re- 
stricted by the impounding and as such 
it was necessary to give her an oppor- 
tunity of showing cause and of being 
heard. The lacuna was, however, taken 
as fulfilled by the subsequent opportu- 
nity given to her, The present case ig 
quite distinguishable on facts. While 
Maneka Gandhi had in her possession a 
passport, the citizens of Muzaffarpur 
had not got any such thing of which 
they are being deprived. Upgradation of 
municipality or even panchayat should 
not be taken as entailing civil conse- 
quences. The petitioners here cannot be 
said to represent the entire population 
of the corporation area. They are elect- 
ed bodies for certain purpose under the 
Bihar and Orissa Municipal Act or P.R. 
Act. If at all they suffer any loss that 
would be absolutely negligible as indi- 
cated earlier. Apart from that, if they 
or the members of any portion thereof 
are aggrieved by the creation of corpo- 
ration, there. is a provision in the Act 
for taking that area out of corporation. 
I, therefore, they have any grievance 
it is not that there is no provision for 
redressal. If it be held that in all 
administrative actions rule of audi 
alteram partem shall be applied, ` that 
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can be taken as cured by the prevision, 


of exclusion given in the Act itself, In 
Maneka Gandhi’s case even when there 
was no provision the lacuna was taken 
as filled up by the assurance of reconsi- 
deration. This case has also, therefore, no 
application. 


ív) In the case of S. L. Kapoor v. 
Jagmohan (AIR 1981 SC 136) the Lt. 
Governor of Delhi under Section 12 of 
the Punjab Municipal Act 1911, as ap- 
plicable to New Delhi, appointed nine 
non-officials and four ex officio members 
of the New Delhi Municipal Committee 
to hold office for one year with effect 
from 4-10-1979, On 27-2-1980 a notifica- 
tion issued under Section-238 (1) of the 
said Act superseding that committea on 
grounds of incompetence, abuse , of 
powers, wastage of municipal funds ete, 
S. L. Kapoor and another filed writ 
against supersession but lost. In the ap< 
peal before, the Supreme Court the main 
point raised was that the supersession 
was in violation of the rule of natural 
justice and total disregard of fair play 
because- no notice to show cause had 
been given to the committee and the 
committee had no opportunity to meet 
the charges. Ultimately it was held that 
the .very wordings of Section 238 (1) 
contemplated an enquiry before super- 
seding, and since that enquiry had not 
been held, the notification was bad. 
Since, however, only a few days more 
of the life of the committee were left 
the Supreme Court did not quash the 
notification, The appellants felt satisfied 
by the observation itself, as the stigma 
east on them was removed. It would 
thus appear that on facts even this case 
is entirely different, 

on the petitioners. 


(vi) Much reliance has been placed in 
the case of Swadeshi Cotton Mills v, 
Union of India (AIR 1981 Sc 818). On 
April 13, 1978 the Government of India 
under Clause (a): of sub-section (1) of 
Section 18AA of the Industries Develop- 
ment and Regulation Act 1951 authoris- 
ed the National Textile Corporation Ltd. 
to take over the management of six 
industrial undertakings which were all 
cotton mills at different places under 
the. management of Swadeshi Cotton 
Mills. -A writ was filed in the Delhi 
High Court which was first placed be~ 
fore a Division Bench. At their request 
it was~ placed’ before a‘ larger Bench 
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(three Judges) and ultimately before a 
still larger Bench (five Judges) for con- 
sidering if prior hearing was necessary, 
in other words, if. the principle of audi 
alteram partem was attracted before the 
undertakings. were taken over, In the 
set up of Section 15 to Section 18AA of 
that Act the question was whether Sec- 
tion 18AA excluded.. the giving of a 
prior hearing. Ultimately it was held 
that the rule of prior hearing was not 
specifically excluded rather a prior 
hearing in. the context of that case 
should have been given, This case is a 
trump card of Mr. Mridul, but as I am 
going to show on facts and also on law 
the case has no appiication to the in- 
stant case. The scheme of that Act has 
been given in paragraphs 45 to 51 of 
the report. Section 15 gives power to 
the Central Government to cause in- 
vestigation to be made into a scheduled 
industry or industrial undertaking þe- 
fore taking over the.same. So-before the 
industrial undertaking is taken over an 
investigation has to be made — this is 
of importance. Section 16 empowers. the 
Central Government to issue -proper 
direction to the industrial undertaking 
on completion of the investigation. The 
directions that can be given are all indi- 
cated there. The investigation and the 
directions obviously required sufficient 
time. It was felt that the Government 
could not take over the management of 
any industrial undertaking. even in a 
situation calling fer emergent action 
without first issuing directions to it and 
waiting to see whether or not they were 
obeyed, In order to remove such diffi- 
culty Sections 184 to 18F were intro- 
duced in the I. D. R. Act. Even these 
provisions were faund insufficient to 
cover certain contingencies and, there- 
fore, Section 18AA was inserted with 
heading :“power to take over industrial 
undertakings without investigation under 
certain circumstances”. The heading is 


quite in accordance with the objects 
and reasons enacted in paragraph 
45-50 of-the report, Without quoting 


Sec. 18AA in extenso, it may be men- 
tioned that Government ‘can take over 
the industrial undertaking without in- 
vestigation only in certain conditions. 
Broadly speaking the Government can 
take action if it is found that the per- 
sons in charge have -made reckless in- 
vestments; 
brance, have brought about a situation 


created unnecessary encum- ` 


aw 


c 
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which. would -affect the production of 
the articles and if it is sacisfied on facts 


that immediate action is necessary ta 


prevent such ‘a situation. There are 
other similar conditions (vide para 51 
of the report) to which I meed not refer. 
It would thus appear that it is the mis- 
management of the firm f great stigma 
to it) which gives the power to. the 
Government to take over the undertak~ 
ing. In that case also there was a sur- 
vey report on basis of which the Gov- 
ernment took a decision (vide para 18 
of the report), The Swadeshi Cotton 
Mills had not been giver ‘any opportu- 
nity to meet that report. In this con< 
text a question had arisen whether Sec- 
tion 18AA excluded the rule of natural 
justice. The majority view of the 
Supreme Court was in negative (one 
Hon’ble Judge dissenting’. The features 
in the reported authority are thus wide- 
ly different from the features in the in- 
stant case, Before discussing the auth- 
orities, I have said that they belong to 
two classes, namely, where a stigma is 
caused’ to the person aggrieved or where 
the law directly or ind-rectly requires 
a prior hearing. This zase, may come 
within both the categorias. 

Before parting with tkis case, I may 
with advantage refer to the observation 
made in paragraph 31 of the report 
which runs as follows:— 

“The next general aspect to be con- 
sidered is : Are there ary exceptions to 
the application of th= principles of 
natural justice, particularly the audi 
alteram partem rule? -Wé have already 





noticed that the statute conferring the. 


power, can by express language exclude 
its application, Such cases do not pre- 
sent any difficulty. However, difficulties 
arise when the statut= conferring the 
power does not expressly exclude this 
Lule. ...e000?? 


In me APRN case, I think that the in- 
tention of the legislatur2 to exclude the 
rule of natural justice is .more ‘than 
clear, and that is showr by omission of 
the word “proposed to be” from. Sec- 
tion 2 (3) (b) of the Corporation Act. If 
those words had bees left there it 
would have been obligacory on the part 
of the State Governmert to seek the 
view of the people affecied. By omitting 
those words the intention is clear- that 
the legislature did interd to include the 
provision of eliciting ov inion, Eliciting 
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prior opinion is a rule of natural jus- 
tice, parallel to or the same as the rule 
of audi alteram partem, The rule of 
natural justice is not'a codified rule, it 
varies from situation to situation, “The 
phrase is not capable of a static and 
precise definition. It cannot be imprison- 
ed-in the. strait-jacket of a cast-iron 
formula” (para 24 of the report — Swa- 
deshi Cotton Mills). Needless to repeat 
that by constitution of the Muzaffarpur 
corporation absolutely no stigma is 
caused against the petitioners (as could 
have been caused in the case of super- 
session of the municipality) nor any re- 
quirement of law has been violated, The 
zase of .Swadeshi Cotton Mills, there- 
fore, also.does not help the petitioners. 


22. Thus the impugned notification 
(Annexure 1)° does not offend against 
the principle of natural justice, on the 
ground that the petitioners would suf- 
fer civil consequences. 


23..,I would now examine if the noti- 
fication has been issued under a dele- 
gated legislation and if it suffers from 
the vice of excessive delegation. The 
argument of the petitioners counsel is 
that if notification has been issued un- 
dez delegated legislation it may be 
struck down if the delegation be exces- 
sive, Further argument is that in case 
it is delegated legislation, the rule of 
natural justice will be attracted, The 
Advocate. General has contended that 
it is a piece of conditional legislation 
and not a delegated one, and in: such a 
case the rule of natural justice is not 
attracted. It has been so held in the 
case of Tulsipur Sugar Co, Ltd. v. Noti- 
fied Area..Committee, Tulsipur (AIR 
1980 SC 882). This position in law as 
laid down in Tulsipur case is also con- 
ceded by Mr. Mridul. j 


For ‘appreciating the difference be- 
tween -the conditional legislation and 
delegated legislation reference has’ been 
invited to the cases of Inder Singh v. 
State of Rajasthan (AIR 1957 SC 510) 
and Hamdard Dawakhana v. Union of 
India (ATR 1960 SC 554). The distinc- 
tion pointed being almost the same in 
both the decisions, I would refer only 
to the case of Hamdard Dawakhana 
(para 29 of the report) Where it has 
been observed :— - 


“The distinction - between conditional 
legislation and delegated legislation is 
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this that in the former the delzgate’s 
power is that of determining when a 
legislative declared rule of conduct 
shall become effective : Hampton & Co. 
v. United States, (1927) 276 US 394, and 
the latter involves. delegation of rule 
making power .which - constitutionally 
may be exercised by the administrative 
agent, This means that the legislature 
having laid down the broad ‘principles 
of its policy in the legislation can then 
leave the details to be supplied by the 
administrative authority. In ‘other ‘words 
by delegated legislation the delegate 
completes the legislation by supplying 
details within the limits prescribed by 
the statute and in the case of condi- 
tional legislation the power of legisla- 
tion is exercised by the legislature con- 
ditionally leaving to the discretion of 
an ‘external authority the time and 
manner of carrying its legislation into 
‘effect as also the determination of the 
area to which it is to extend......... n 

- “Thus when the delegate is given the 
power of making rules and regulations 
in order to fill in the details to carry 
out and subserve the purposes of -the 
legislation the manner: in which the re- 
quirements of the statute are to be met 
and the rights therein created to be en- 
joyed it is an exercise of delegated 
legislation. But when the legislatian is 
complete in itself and the legislature 
has itself made the law and the only 
function left to the delegate is ta ap- 
ply the law to an area or to determine 
the time and manner of carrying it in- 
to effect, it is conditional legislation...... 
It would appear from above that in a 
conditional legislation the law is com- 
Jplete in itself and certain conditions are 
laid down as to how and when the law 
would be applied by the delegate. In 
other words the delegate, namely the 
State Government: here, has only to be 
satisfied if what it is going to do, is in 
conformity with the conditions laid 
down in the law..On. the other hana, in 
a delegated legislation only some broad 
principles and policy are laid down and 
the details: have to be filled-up by the 
delegate namely the State Governrient. 
To give -concrete example, when a law 
authorises the State . Government to 
frame rules.. for carrying on the pur- 
poses of the Act, those rules that are 
framed are under delegated powers, 
„land it is only when those rules are 
framed that the Act becomes complete. 
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In such cases while framing the rule if 
the delegate exceeds the limits and goes 
beyond the principle and policy it wil 


be hit by the vice of excessive delega-| 


tion. Where, however, the legislation is 
complete ` in itself and the delegate has 
only to act within the framework of the 
same it cannot but be only a case of 
conditional legislation. In the instant 
ease the conditions for constituting a 
corporation are laid down in the Corpo- 
ration Act itself, and when those condi- 
tions are satisfied or are made to be 
satisfied (in accordance with the Corpo- 
ration Act), the Act would apply. The 
State Government have only to sea 


whether the conditions obtain in accord- 


ance with. the provisions of the Act. Ad- 
dition of areas is prima facie within the 
ambit of the legislation under Sec. 2 (1) 
of the Corporation Act. In the case 
of Tulsipur Sugar Co. (ibid) the 
Supreme Court has held that a notifica~ 
tion making an Act applicable to a geo~ 
graphical area is in the nature of a 
conditional legislation and it cannot be 
characterised as a piece of ‘subordinate 
legislation, The Corporation Act, there- 
fore, is out and out a piece of condi- 
tional legislation and as such the argu- 
ment advanced by Mr. Mridul in this 
regard does not need any further con- 
sideration. 


24, It is thus clear that in the in- 
stant case (a) petitioners do not suffer 


~-A 


from any civil consequence, (b) even iff. 


they suffer, the law of natural justice 
will not.be attracted, and (c).it is not 
a case of delegated legislation at all : 
rather it is a piece of conditional 
legislation, where law of natural justice 
does not. operate. 

25: Points 3 and 4 at page 9 of the 
judgment may be taken up together. It 
has already been said that the rule of 
natural justice is not attracted in this 
case. It has further to be considered if 
Section’ 2 (1) of the Corporation Act 
violates Articles 14 and 21 of the Con- 
stitution.. That will answer both the 
points, I would first discuss Article 21 
which reads as follows:— 


tNo person shall be deprived of his 
life or personal liberty except accord- 
ing to procedure established by, law.” 


-There is no question of- deprivation of ` 


anybody’s life or. personal diberty ‘here. 
If by personal liberty the right to carry 
on the profession. or the right to be 


w 
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governed: by village panchayats is :con- 
cerned, the State has the right to inter- 
fere with it by law. I have shown 
above and -I am also zoing to show 
hereafter that the Act by which it has 
been done is quite’ const-tutional. Arti- 
ele 14 of: the Fovsionon runs as fol- 
tows :— 


-"The State shall not deny to any per- 
son equality before the law or the equal 
protection of the laws w:-thin the terri- 
tory of India”, 


Mr. Mridul who has taken both the 
Articles together has assailed the Cor- 
poration Act on the grounds which I am 
now going to discuss. 


“Wi ‘he first argument is that Coun- 
cillor and Mukhiyas will be visited with 
civil consequence and no procedural 
safeguard has been prorided for regu- 
lating: the exercise of power of the State 
Government. This point I have already 
discussed in detail and hence I need not 
dwell upon it any further, I may only 
say that what has been done is perfect- 
ly authorised by the Ccrporation Act. 


(ii) The next argument is that the 
provision is not reasonable because in 
the cognate statutes namely P. R. Act 
and’ Municipal Act there are provisions 
for safeguarding the interest of the pub- 
lic. In the P., Ra Act there is no provi- 
sion for ‘eliciting opinior. of people for 
initial constitution of the panchayat. In 
Municipal Act which is of 1922, there 
is of course some provision,- but that 
does not seem to have b2en followed in 
recent years. Even the F. R. Act which 
is- of 1947 has stood tke test of time, 
This. argument also ther2fore, fails, 


. (iii). The other ground of attack is 
that, even the people cf the suburban 
areas have a civic right to be governed 
by a unit of self -government of their 
choice and their right of franchise is 
their civic right. I do not understand 
how a ‘citizen can have his own choice 
of the. form of: government, I have al- 
ready discussed the impact of directive 
principles under Articles 40 and 48 of 
the Constitution in this case.- A gram 
panchayat cannot say that 
ways remain. a gram panchayat or it 
_has a right to refuse any better form 
of self government. This is a matter to 
bè' decided: by -the legislature - and- -sO 
` 1982 Pat./2 I G33. ;: j 
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‘In this connection 
. been made to the case of John Wikes 


it wil al- | 
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long the law laid down -by the legisla- 
ture is within the framework of the 
Constitution it cannot be assailed. The 
right of franchise of anybody is -not 
being taken away. If one had a right to 
choose a Mukhiya he may have now a 
right to choose a mayor or ‘councillor. 
reference has also 


from “Parliamentary Practice” by Sir 
Erksine May, which ‘only shows that the 
House of Lords recognised the right of 
franchise of the electors of a particular 
constituency as far back as 1764. There, 
is nothing to dispute this right. Need- 
less to repeat that the civic right of the 
inhabitants of Muzaffarpur Corporation 
are in no way going to be affected. This 
argument therefore also fails, 


.26. The notification (Annexure 1) 
has been characterised as arbitrary be- 
cause (a) the city of, Muzaffarpur had 
not the required population and re- 
course has been taken to a collateral 
device for making up the same, (b) it is 
contrary to the mandate of Articles 40 
and 48, (c) it destroys the village self 
government, (d) the objects of the Act 


. may be laudable but the means adopted 


are illegal, and lastly (e) the State Gov- 
ernment have not adduced materials be- 
fore the court and have not given co- 
gent reasons for its action. Except the 
last one, all the points have alreay been 
discussed and rejected, So.far the mate- 
rials and reasons are concerned, the 
Advocate-General in the course of the 
argument submitted that formerly the 
whole of State had been divided into 
four commissioneries, namely, Tirhut, 
Patna, Chotanagpur and Bhagalpur, Out 
of these Patna and Ranchi had already 
been converted into corporations. Both 
these were in South Bihar. The Govern- 


- ment from ‘administrative point of view 


thought it desirable to have at least one | 
in the North Bihar also, and with this 
end in view the case of Muzaffarpur 
was taken up first, because in North 
Bihar there is no town with a higher 
population. Of course simultaneously 
with Muzaffarpur, a corporation aft 
Bhagalpur was also constituted. When 
law for constitution of the corporation 
is satisfied, I think the reasons given by . 
the Advocate-General do deserve consis 
deration.,, This is .a. step for satisfying 
the people of the different pan of the 


- - Ja 

fob a ee, Sy š : Pe 
Z 4 
t 





18 Pat. 


State. This objection also therefore is to 
be ruled out. 


If the Corporation Act is E e 
and if the notification (Annexure 1) has 
been issued in conformity with the pro- 
vision of the Act (as discussed above), 
‘the notification cannot be said to be 
arbitrary. 


27. It is thus clear that the Corpo- 
ration Act is quite constitutional, «it 
does not violate Articles 14 and 21 of 
the Constitution and the impugned noti- 
fication (Annexure 1). . is not arbitrary 
and is not hit by Articles 14 and. 21 of 
the Constitution. Both.the points are 
accordingly answered, against the peti- 
tioners. 


28. Coming to the ` last point at 
page 9 it has to be considered if the 
Chief Minister had any mala ‘fide motive 
in creation of Muzaffarpur Municipality. 
In the case of Barium Chemicals Ltd. v. 
Company Law Board (AIR 1967 SC 295) 
it has been observed that though an 
order passed in’ exercise of the power 
under statute cannot be challenged on 
the ground of propriety or sufficiency, 
it is liable to be quashed on the ground 
of mala fides, dishonesty or corrupt 
purpose, But the mala fide has to be 
established by the petitioners to the 
satisfaction of the court, The only thing 
worth mentioning is that the Chairman 
of Muzaffarpur Municipality (petitioner 
No. 1 in C. W. J. C. No, 1324 of 1981) 
had political difference with the Chief 
Minister. That the Chief Minister or the 
State Government took steps to find out 
if a corporation could be constituted at 
Muzaffarpur or if the municipality was 
running satisfactorily, cannot lead the 
court ‘to come to a conclusion that the 
Chief Minister ` „was actuated with any 
malice in doing so. In the case cf S. 
Partap Singh v. State of Punjab (AIR 
1964 Sc 72), a Civil Surgeon was victi- 
mized by the State Government, The 
Civil Surgeon was recalled from leave 
preparatory to. retirement, suspénded 
and proceeded against.’ During his leave, 
-he had obviously sponsored an article in 
Blitz casting aspersions against the 
Chief Minister. The Supreme Court felt 
satisfied that the dominant motive of 
the Government was to wreak vengé- 
ance on him, and hence found the im- 
pugned order to be vitiated by mala 
fides. There is absolutely no similarity 
between that case and these writ peti- 
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tions. Mr. Mridul also conceded towards 
the end of the argument that if the 
creation of the municipality is otherwise 
found to be valid the question of malice 
will become -subsidiary and of little im- 
portance, He has, however, laid stress 
on the fact that in the instant case the 
counter-affidavit should have been sworn 
by the Chief Min‘ster himself and not 
by Sri Sayeeduz Zafar, an Assistant in 
the Urban Development Department. 
The argument is that the nature of al- 
legations made against the Chief Min- 
ister are personal in nature and so the 
best person to swear the affidavit is the 
Chief Minister, He has referred to the 
cases of G. Sadanandan v. State of 
Kerala (AIR 1966 SC 1925) and the case 
of Mohammad Ibrahim v. B.. Rama Rao 
(ATR 1976 SC 1822). In the case of 
Sadanand it has been held that where 


allegations are specifically made against. 


an authority then if the denial is by 
anybody else the conclusion should be 
of mala fide. In the instant case the 
allegation of political rivalry is too 
vague to be called specific. In the case 
of Mohammad ‘brahim an Executive 
Engineer was reverted as an Assistant 
Engineer and .in the writ filed against 


that, counter-affidavit was sworn by an . 


Assistant Secretary disclosing some 
charges, Their Lordships of the Supreme 
Court deprecated. the practice of the 
affidavits being sworn by the junior offi- 
cers. Their Lordships hoped that the 
higher officers of the. State Government 
would cease to utilise..lower ones to 
provide an alibi for their own want of 
care. In that case the counter-affidavit 
gave out certain charges against the ap- 
pellant but in this case there is only 
denial of the allegation made. It was 
argued that if the Chief Minister had 
sworn the  counter~-affidavit he could 
have been summoned by the court for 
cross-examination and: the petitioners 
would have been able to elicit from him 
the truth: about the allegation of mala 
fide. There is hardly anything which 
can be:called a legal.evidence in‘ sup- 
port of the allegation which needed a 
specific -denial by the Chief Minister 
personally. Apart from that the depon- 
ent of the counter-affidavits has clearly 
said that it was learnt from the Chief 


Minister that he had never expressed .. ~ 


displeasure with .regard to the imple- 
mentation of the 20 paint programme. It 
is important to refer in this connection to 


`y 
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the application in C. W. J. C. No. 1324 
of 1981, para 7 where the Chairman 
petitioner No, 1 has made personal al- 
legations against the Chief Minister. 
Though the allegations ere personal in 
nature, the affidavit has been sworn by 
Sri Asgar Hussain Ajazi, petitioner 
No. 12, and not by the Chairman him- 
self. Petitioner No. 12 while referring 
to para 7 has only said in the -affidavit 
portion that it is to his knowledge. Re- 
ferring to. the nature ož allegation un- 
less the deponent says trat he was pre- 
sent on relevant occasiors, it cannot be 
an affidavit in accordance with law. I 
fail to understand, when the Chairman 


himself has not come to take oath, how’ 


can he compel the Chief Minister to re- 
but the same. He cannoz be allowed to 
escape himself and net tae Chief Minis- 
ter. Perhaps realizing this 
Mr, Mridul became ltkewarm while 
arguing this point. In such a situation 
the creation of corporation at Muzaffar- 
pur cannot be struck down on the 
ground of mala fides. 


29. It would thus appear that all the 
points urged by the pet:tioners of both 
the applications to challenge the consti- 
tution of Muzaffarptr corporation 
(through a notification Annexure 1) have 
failed. If Annexure 1 has stood the 
scrutiny of law, the orde? appointing re- 
spondent No.-4 as Administrator of the 
corporation has also to be upheld. As a 
matter of fact no argurnent has been 
advanced to challenge nis appointment 
if the creation of corporation is upheld. 


30. In view of my discussions afore- 
said it is clear that there is no merit in 
any of the writ applications and as such 
they are dismissed. In the circumstances, 
parties shall bear their own costs, 


S. K. CHOUDHURI, J.:— I agree. 


Pet:tions dismissed. 


Ram Lakhan y. Mukhdeo 


position,. 


Pat, 19 


AIR 1982 PATNA 19 
HARILAL AGRAWAL AND 
UDAY SINHA, JJ. 

Ram Lakhan Mahto, Petitioner v. 
Mukhdeo Mahto and others, Respon- 

dents. 

Civil Revn. No. 
1981.4 
- (A) Arbitration Act (10 of 1940), Sec- 
tions 14 (2), 17 — Agreement between 
parties for filing award in Court — 
Arbitrators handing over award to one 
of parties — Party must be deemed to 
have implied authority of arbitrators 
for filing award. (Contract Act (1872), 
S. 186). 
~ Where the parties had agreed that 
steps should be taken for filing the 
award in the Court in accordance with 
the provisions laid down in Section 14 (2) 
and the award which was a registered 
one, was handed over to one of the par- 
ties by the Arbitrators, the party must 
be deemed to have implied authority of 
the arbitrators for filing the award in 
the Court on their behalf, or at least 
under their authority for making the 
same a rule of the Court, as the au- 
thority may be express or implied and 
this is also provided under ‘Section 186 
of the Contract Act. Case law discuss- 
ed. f (Paras 7, 9) 

(B) Arbitration Act (10 of 1940), Sec- 


467 of 1978, D/- 16-7- 


tion 14 — Limitation Act (1963), 
Art, 119 — | Limitation for filing 
award in court — Award already filed 
in Court — Limitation would not apply 


— It applies only to such a proceeding 
in which a prayer is made for filing of 


award. (Para 10) 
Cases Referred : Chronological Paras 
1977 Pat LJR 309 : 6 


AIR 1976 Madh Pra 126 9 
1967 BLJR 757 3, 6, 8, 9 
AIR 1963 All 602:1963 All LJ 147 8 
AIR 1953 SC 313 6 
AIR 1929 Pat 178 6 


Shreedeva Narayan and Chandra She- 
khar Prasad Singh, for Petitioner; 
Yogesh Chandra Verma and Gopal Shan- 
kar, for Respondents, 

HARILAL AGRAWAL, J.:— This is 
an application by the defendant against 


a ee ee 

*Against order of Jugal Kishore Prasad, 
3rd Addl. Sub. J., Arrah, D/- 9-42- 
1977. 


JY/JY/E633/81/PGS/SNV 


20 Pat. Ram Lakhan 


whom an award has been. made. a rule 
of the Court at the instance of the ori- 
ginal plaintiff. who died during the pen- 
dency of the case in the lower appel- 
late Court and was substituted by.. the 
present opposite parties. 


2. Both the parties are descendants 
from a common ancestor and when a 
dispute cropped up between them for 
division of the landed properties, they 
entered into an arbitration agreement 
on 30th June, 1962, for getting the dis- 
pute resolved by four named arbitrators. 
The arbitration agreement was also re- 
gistered. The arbitrators entered upon 
the reference on 15th July, 1962, and 
then after taking evidence, gave their. 
award on. 18th April, 1963, which was 
also scribed on stamp-paper on 3rd 
July, 1963 and registered on the same 
day. There has been some difference 
between the parties as to whether on 
18th April, 1963, when the decision of 
the arbitrators was announced, it was 
already drawn up on a paper or not but, 
however, in view of the questions that 
have been raised before us, this fact 
has no relevancy. Baldeo Mahto, the an- 
cestor of the opposite parties, then filed 
à, title suit, being No. 164 of 1963, in 
the Court of Munsif I at ` Buxar along 
with the registered award itself with a 
prayer that a decree may be passed in 
terms of the award, The plaint which 
contains only six paragraphs and seéms 
to have ‘been drafted in the mofassil, 
stated that it has been ‘agreed ' ‘between 
the -parties that the “award could be 
filed in Court in terms of Section 14 (2) 
of the ‘Arbitration Act for making it a 
rule of the Court and, accordingly. the 
award was being filed: The defendant- 
petitioner appeared on 30th- January, 
1964. He filed a petition for time to file 
written statement which was ultimately 
filed on 4th March, 1964, taking various 
pleas, namely, (i) the arbitrators have 
misconducted themselves; (ii) the suit 
as framed was not maintainable because 
the award in question. had -not been 
filed in terms of the requirements -of 
Sec. 14 (2) i e. by the arbitrators; and, 
Gii) the suit was barred- by limitation, 
ï e, under Article 178 of the old Limi- 
tation Act corresponding to Article 119 
of the new Limitation Act. The trial 
Court overruled the defendant on all 
the quéstions and came: t pe Eide 
ing conclusions = DeO ru 


award. -or a. signed -copy È. it. 
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(i). The defendant failed to proye his 
case of misconduct on the part of the 
arbitrators; 

(ii) There 
the suit; and, 

(iii) The delay in filing the suit was 
fit to be condoned. 

3. The defendant then took ae arate 
ter in appeal to the District Judge, 
Arrah, which was disposed of by the 
Third Additional Subordinate Judge, 
who dismissed the appeal. He has, how- 
ever, held that the title suit filed by the 
plaintiff was competent and must be 
deemed to be a suit under S. 17 of 
the Arbitration Act for which proposi- 
tion he placed reliance upon a Bench 
decision of this Court in Makeshwar 
Misra v, Laliteshwar Prasad Singh (1967 
BLJR 1757), Although he recorded 
a finding that there was no 
evidence to hold any misconduct on the 
part of the arbitrators, he did not per- 
mit the defendant to raise other pleas 
on the ground that the written state- 
ment was filed beyond the prescribed 
time and, therefore, it was inadmissible, 
being time-barred. The defendant has, 
accordingly, filed the present applica- 
tion. ` ` i 

4. This application was earlier heard 
by. a learned single Judge of this Court 
and as it appeared to him that there 
were some conflicting decisions, he re- 
ferred the matter to a Division Bench 
and, accordingly, it has been placed be- 
fore us. 

5. Mr, Shreedeva Narayan, appearing 
in support of this application, has em- 
phatically contended that the title suit 
as framed and constituted was not 
maintainable in view of the fact that 
the award had not. been filed by . the 
arbitrators and .the plaintiff had not 
made out any case that he filed the 
same under tkeir authority. , Before. I 
consider to discuss this argument’ it 
would be useful to quote sub-section (2) 
of Section 14 of the eebiteation act 
which reads thus :— 

“The arbitrators or umpire shall, at. 
the request of any party to the arbitra- 
tion agreemen: or any person claiming 
under such party or if-so directed-by 
the Court and upon payment of the fees 


and charges due in respect of the arbi-. 


tration and award and of the costs and 
charges of filing the award,. cause the 
together 


was no defect in ca of 


sufficient ` 
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with any depositions ` 
which may have been taken and proved 
before them, to be filed in Court, and 
the Court shall - thereupon give notice 
to the parties of the filing of the award”. 
From a perusal of the akove provision 
it is obvious that although the initial: 
obligation is on the arbitrators or the 
umpire to file the award either at the 
request of any party to the arbitration 
agreement or any person claiming under 
such a party or, if so diracted by the 
Court, the provision contemplates that 
the arbitrators can also “cause the 
award or a signed copy of it......... to be 
filed in Court”, 

6. Mr. Narayan has placed reliance 
upon two decisions of this Court, the 
earliest being the’ case of Ram Narain 
Rai v. Lalji Rai (AIR 1929 Pat 178). 


This was a single Judge case and the - 


position there was entirely different in- 
‘asmuch as the award in question was 
sent to Court by post and none of the 
arbitrators took responsibility for say- 
ing as to who caused the award to be 
sent to Court; the award was accord- 
ingly held to be not properly placed 
before the Court and, as such, could 
not be acted upon - by the Court, The 
proposition that an award can be filed 
by one ‘of the parties itself under the 
authority of the arbitrators is not res 
integra and this Court self in two 
Bench decisions has maintained this 
view, one of them being the case of the 
Union of India v. Binod Behari Singh 
(1977 Pat LJR 309);, relied upon by Mr. 
Narayan ' himself; and, the other - being 
the case of Makeshwar Misra v. Lali- 
teshwar Prasad Singh (1937 BLJR 757). 
I' would not like to discuss either of the 
casés in any detail as the Supreme 
Court has also maintained this view in 
the case of Kumbha Mawji v. Dominion 
of India (AIR 1953 SC £13) where, in 
unequivocal term, it was observed that 
under Section 14° (2) the ectual filing - by. 
the umpire is not essential andit is suf- 
ficient if the umpire cawes the award 
to be filed. We have, therefore, to see 
‘aS to whether on the facis and in the 
circumstances it can bė ‘héld. that’ the 
plaintiff, Baldeo Mahto, could be said 
to" have -the necessary authority in this 
regard, In the Supreme Court decision, 
Just’ -referred to above, tke position was 
‘that the umpire had handed over plain 


copies of the award to beth parties..On.- 
thë evidence that-.was* produced: by the: 


-Ram Lakhan v; Mukhdeo-: 


ard’ documents . 


_Ipast under their 
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parties, the learned Judges of the High 
Court were of the opinion that the au-. 
thority of the umpire. empowering > the 
appellant to file the original awards into 
Court on his behalf had not been made 
out on the evidence in the-case. The 
learned Judges of the High Court had 
ceme to this conclusion on taking into 
account that the umpire as a person of 
commonsense could not be supposed to 
have, authorised both the parties to file 
the awards into Court on his behalf. 
The Supreme Court expressly recorded. 
its agreement with this reasoning. 


7.. I have discussed the facts of the 
case before the Supreme Court in 
some detail to emphasise the fact that 
tne proposition laid down on the facts 
of the case was dependent upon the 
above circumstance, The circumstance 
im the case before us, on the other hand, 
is just to the contrary. Here, apart from 


tae averment in the plaint to the effect 


that the parties had agreed that steps 
should be taken for filing the award in 
the Court in accordance with the pro- 
visions laid down in Section 14 (2) of 
the Act, the award which was a regis- 
tered one, was handed over to one of 
the parties, namely, the plaintiff and 
this circumstance appears ‘to me to be 
€ pointer to the implied authority of 
the arbitrators to the plaintiff to file 
the same in Court on their behalf or at 
authority for making 
the same a rule of the Court. The au- 
thority may be express or implied is 
well-known and this is also provided 
under S. 186 of the Indian Contract Act. 
Therefore, it is not necessary to search 
for any written. authority in this case, 


8 A Division Bench of the Alaha- 
bad High Court in the case of Hazi 
Rahmetulla v. Chaudhari Vidya Bhusan 
CAIR 1963 All 602), faced with a some- 
what similar situation, held that it was 
open to the Court before which an 
award is filed to actf on the award under 
Section 17 in the sense of making a de- 
eree on the basis of it when the awari 
is filed through ‘the hand of one of the 
parties and it is not necessary that: ' the’ 
award must have come before it as a- 
result of specific proceedings as provid- 
ed by Section 14, being taken. It was- 
further. observed that it .was not essen- 
«ial for the party-.:filing.the -award to 
allege ‘specifically: that it was filing the | 
award under. the: authority of! the: arbi-. 
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trator, inasmuch as the question. whe- 
ther a party to arbitration had the au- 
thority of the umpire or the arbitrator 
te file an award in Court as his agent 
on his behalf is a question of fact and 
is to be determined on the evidence and. 
circumstances of each particular case: 
In Makeshwar Misra’s case (1967 BLJR 
757) (supra) A. B: N. Sinha, J. who 
delivered the judgment for the Bench, 
also took a somewhat similar view and 
held that in such a situation the award 
must be deemed to have been filed not 
under Section 14 (2) but under Sec, 17 
of the Act and the Court was com- 
petent to- act. upon. the same.. 


9, It is not. necessary: for me to. con- 
clusively decide the question as. to whe- 
ther the filing of an award. can be 
treated: as. having been filed. under Sec- 
tion. 17 of the Act, as was. held: by this. 
Court in: the case of Makeshwar Misra 
(1967 BEJR: 75%). (supra); since I have 
Got some reservations om this ac- 
count. However, as I have alreacy òb- 
senved earlier that the plaintiffs must 
be deemed in the circumstances men- 
siete above to have the necessary au- 

ority of the arbitrators. for filing, the 





laward; their plaint must be deemed to. 


ibe under Section: 14 (2) of the Act. 
' Im this cannectiom I may also, refer 
to- a Bench decision. in Umraosing’: and: 
€o. v. State of Madhya. Pradesh (AIR 
1976 Madh Pra 126); where the plaintiff 


had filed the award along: with his. ap- . 


plication. with following averments; | im 
paragraph & thereof :— : 


“That the original award received by 
the petitioner from the arbitrators for 
filing here in this Court is submitted 
herewith”. : 
& was held that on these averments: 
the: authority of the arbitrators to file 
the award! in. Court was implicit. 


The fact that the arbitrators. had 
shanded. ‘the award to the plaintids, of 
|this “ case: is: not in. dispute and: two of 
tthe arbitrators who examined them- 
iselves, as P. Ws.. 5- and 7, were not, even. 
confronted in this. regard. I, therefore, 
do not find any substance in. the first. 
Jeontention. advanced: by the learned 
jenunsel. 

Om examining the various: decisions 
as well, mentioned above, I do not fing 
any apparer conflict im therm as sait. 
by the: Hernia single Judges. 
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16. The other question which was 
also: argued with. some emphasis by Mr. 
Narayan was that the suit was barred 
by Hmitation. This argument is based 
upon Article 119 of the new Limitation - 
Act. There is no substance in this argu- 
ment. either, for the simple reason that 
the period of 30 days prescribed under 
this Article is in that case where the 
purpose is. for “filing in Court of an 
award”, Then the period of 30 days 
is to run from “the date of service of 
the notice of the making of the award”. 
The argument was that inasmuch as on the 
date on. which. the suit was filed, more. 
than 30 days had already elapsed from 
the service of the notice of the making 
of the. award, it was time barred, The 
argument is. entirely misconceived and 
untenable for the simple reason that 
this Article of the Limitation Act would! - 
apply only to such a proceeding in which 
a prayer is: made for filing of the award} 
and not where the award is 


4 








A. B. N. Sinha, J., im the abavenoted 
decision where í was; said that if the 
award is already filed along with the 
plaint then there is: no question for ` al. 
direction to: the umpire or the arbitrators} 
for filing the award and, therefere, the 
limitation fixed for such a suit with such 
a relief was: not attracted. 


TI. Some arguments were also ad- 
vanced. by Mr. Narayam that the suit 
was not mairtainable in view of Sec. 32 . 
of the Arhitraticm Act. No such argu- 
ment was: advanced in either of the 
Courts below nor do F find any merit in 
the same inasmuch as. complexion of the 
bar provided, under Section 32 of the 
Arbitration Act is. entirely different and 
I reject this argument also as being en- 
tirely misconceived and! erroneous. 


12 The result of the discussions is 
that. this: application fails and: is. accord- 
ingly dismissed, Im the circumstances of 
the case. . however, I would make no 
order as. ta casts. 


UDAY SINHA, J::— I agree. 


Application. dismissed, 


“a 
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` LALIT MOHAN SHARMA AND 
S. ALI AHMAD. JJ. 

Sumitra Devi and. others, Appellants 
v. Sri Nandan Prasad Singh . Chaudhary 
and others, Respondents. £ 

A. F. A. D. No. 508 of 1975, D/- 16-4- 
1981.* - 

Civil P. C. {5 of 1908), ©. 34, Rr. 2 (1) 
(2) and 3 (1) — Suit for foreclosure of 
mortgage — Preliminary decree — De- 
posit of amount found due under R. 2 (1) 
by mortgagor — Extensior of time for, 
though not granted under R. 2 2) — In 
view of R. 3 (1) mortgagor has right to 
deposit the amount at amy time - before 
passing of final decree — Rr. 2 (2) and 
3 (1) apply to two different. stages — 
They do not render each other auga- 
tory, : 

Per S. Ali Ahmad, J.:— Ina suit for 
foreclosure of mortgage, efter the pass- 
ing of preliminary decree even if time 
is not extended under R. 3 (2) of ©. 34 
for depositing the money found ‘due 
under Rule 2 (1), in-view of R. 3 (1) of 
O. 34 the mortgagor has right to de- 
posit the amount at any time before 
passing of final decree. In the present 
case since the deposit was made by 
mortgagor admittedly, at a time „when 
final decree was Dot passed, it was pro- 
per for the trial court to mass a decree of 
redemption after accepting the amount 
so deposited. AIR 191 Oudh 121, 
Rel. on. (Para 7) 

Rules 2 (2) and 3 (1) cf .O. 34 apply 
to two different stages. Even giving full 
operation to Rr. 2 (2) and 3 (1), they do 
not render each other ougatory or in- 
operative. Under R. 3 (1), the mortgagor 
is. entitled to make deposit although 
steps have been. taken .fer preparation 
of final decree and this right continues 
until a final decree is passed. There is, 
therefore, No reason to give a narrow 
construction to:R. 3 (1) of O. 34. 

Ls ; _», {Para 6) 

Per Lalit Mohan Sharma, J. {con- 
curring):— In the instant case, 
the preliminary. decre2 was pass- 
ed ex ‘parte. The - mortgagor had 
made an application to allow him to 
make deposit in instalments. The ap- 
plication was not. consicered by court 


*From decision of Chandra Shekhar 
C ‘Lal, Addl. Sub. J. 3ré Court, Patna, 
Dj- 5-6-1975. i = ms 
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and no orders ‘were passed thereon for 
a long time. In the meantime the entire 
amount found due was deposited by 
‘mortgagor ‘before the preparation of 
fnal decree. The mortgagor, therefore, 
could not be made to suffer for the ide- 
fault of ‘the court in not disposing of this 


epplication promptly. Since good 
cause was shown by mortgagor for 
extension of time under R, 2 (2) of 


by him, was 
table to ‘be accepted as valid. -(Para 10) 
Cases ‘Referred: ‘Chronological Paras 


ATR 1948 Nag 56 - 5 
ATR 1931 Oudh 121 5 
BIR 1928 PC 137 5 
AIR 1919 Pat 497 5 


Rama Kant Verma and Ambika Kant 
Sinha with “Miss Rajit Chattha, for 
Appellants; Guneshwar Prasad and 
Shyameshwar Dayal, for Respondents. 


S. ALI AHMAD, J.:— ‘This second - 
eppeal by ‘the defendants arises out of a 
suit filed’ by ithe plaintiff-respondents 
seeking preliminary decree for fore- 
Closure and for declaration that the ap- 
pellants. were..debarred from all rights 
to redeem the property in suit, which 
was the <subiect matter of the deed of 
mortgage by conditional sale. The trial 
court decreed the suit èx parte by its 
judgment dated 23rd Sept., 1966, giving 
three months’ time to ‘the appellants to 
deposit the entire decretal dues. It was 
also stated therein. that in case the 
amount ias indicated above was not paid 
within three months, then the plaintiff- 
respondents shall be at liberty to get 
the defendants foreclosed. and -debarred 
rom all rights to redeem the Baiulwafa 
deed and obtain final decree therefor. 
A preliminary decree in terms of the 
-udgment was drawn which was sealed 
and ‘signed on 6th Oct., 1966. ‘Since the 
defendant-appellants did not deposit the 
decretal amount within three months, a 
setition for. preparation: of ‘final decree 
was ‘filed..on 28-4-1967. “Thereafter, the 
appellants on 9-8-1967 filed an applica- 
tion, inter alia; stating for fixing instal- 
ments ‘to enable them to pay the decre- 
lal amount. Curiously. no order was 
passed on this application. which re- 
¢mained pending until 25th Sept., 1972, 
when the appellants. -deposited the entire 
decretal amount in court. The respon- 
dents. objected to this deposit and con- 
tended: that since the -deposit -was made 
beyond the period of three months as 
directed by the judgment: and decree 
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. dated. 23-9-1966, the same ‘could not be 
‘said to be valid. They accordingly pray- 
ed that a final decree for foreclosure 
should be passed. The appellants, on 
the other hand, contended that the 
period of three months as given by the 
` décree dated 23-9-1966 could be extended 
under O. 34, R. 3 of the Code of Civil 
Procedure at any time before the final 
decree was drawn. They, therefore, 
prayed that a decree- asking the plain- 
- tiff-respondents to hand over the Baiul- 


wafa deed and possession of the pro- 


perty in question to ‘them be passed. 
The trial court, after hearing the par- 
ties, held that the court: could extend 
the period of three months under O. 34. 
R. 3 of the Civil P. C. It accordingly 
passed a final decree. directing the re- 
spondents to deliver the mortgage deed 
and other documents relating to the 
suit property, if any, to the appellants. 
It also directed the respondents to put 
the appellants in possession: of the 
mortgaged property within one month 
from the date of the order, failing which 
possession should be delivered to, the 
appellants at the cost of the respondents 
through the process of court. Aggrieved 
by the decree passed in favour of the 
appellants, the respondents carried the 
matter in appeal to the District Judge, 
Patna, The appeal came up for hearing 
before the Additional Subordinate Judge, 
3rd Court, Patna, in whose opinion, the 
trial court erred both in law and on 


fact in extending the period under 
©. 34. R. 3 of the Civil P.-C. for deposit 
of the decretal amount. The learned 


Subordinate Judge was also of the view 
that the’ deposits made were ‘only those 
indicated in the judgment and decree 
dated 6-10-1966 and did not include subse- 
quent costs, charges, expenses and inter- 
est. He accordingly held that the appel- 
lants have no right to redeem the mort- 
gased property. The appeal. was,. there- 


fore, allowed and. a = direction for ' pre-- 


paration of final decree for foreclosure 
was made. The defendants have now 
come to this Court in second appeal. 

2. Mr. Rama Kant Verma, learned 
counsel for the appellants in support of 
the appeal urged that the view taken 
by the court of appeal 
_ roneous. He contended that under the 

‘preliminary decree the appellants were 
-given three months’ time to pay the de- 

eretal amount. According to him,. this 
did not mean that time to deposit the 


decretdl amount could not be extended -- 
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below was er- 


“and had also to put the 


ATR. - 
under R. 3 (of) O. 34 of the Civil P.C. 
in case final decree for foreclosure ` was 
not passed. According to learned coun- 
sel, the mention of ‘three months’ in the 
decree only meant that before the ex- 
piry of this period, the plaintiffs were 
not entitled to make an application for 
preparation of final decree but that did 
not mean that deposit under R. 3 of 
O. 34 of the Civil P. C. could not be ac- 
cepted. Mr. Guneshwar Prasad, learned 
counsel for the plaintiff-respondents, on 
the other hand, contended that after the 
expiry of the time mentioned in the 
preliminary decree, courts have no juris- 
diction to extend the time under R. 3 of 
O. 34 of the Civil P. C, According to 
him, extension of time, if at all, could 
be given under O. 34, sub-rule (2) of 
R. 2 of the Civil -P. C., which, in this 
case, was not done. He, therefore, urged 
that the court of appeal below was right 
in refusing a decree for redemption in , 
favour of the appellants. The only 
course available to the court below, ac- 
cording to Jearned counsel for ‘the re- 
spondents, was to direct preparation of 
final decree for foreclosure. - ; 


-3. Before I. proceed: to examine the 
respective contentions advanced on be- 
half of the parties it will be useful to 
refer in brief to the changes and amend- 
ments made from time to time with re- 
spect to suits. for foreclosure, Originally 
such suits were controlled. by S: 86 of 
the Transfer of Property Act, 1882. Ac- 
cording to that section, the court in case ? 
of plaintiff's success had to pass a de- 
cree directing that an account be taken 
of what shall be due to the plaintiff for 
principal. and interest on the mortgage 
and for his cost of the suit, if any award- 
ed to-him on the day fixed by it or de- 
claring the amount so due at the date of 
the decree. It also provided’ that ‘the 
court had to give an opportunity to the 
defendant to pay the amount so found 
due on a day w‘thin six months fixed by 
it. In case the amount so fixed was paid 
then, according to the decree,. the 
plaintiff had to deliver to the defendant 
all documents in his possession and 
transfer the property to the defendant 
free from all encumbrances created:: by 
the plaintiff or any person under him 
defendant in , 
possession of the property if necessary, 
but according to the- aforesaid -section 
the- decree had to . provide...that in case 
payment was not made. on or. before. the 
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day which: was fixed by the court then 
the defendant: was to be absolutely de- 
barred of all rights to redeem the pro- 
perty. It is significant to note that under 
S. 86 of the T. P. Act, there was no dis- 
cretion in the court to allow the defend- 
ant more than six months’ time to. pay to 
the plaintiff the amount found 
cue. The defendant also could 
not move the court for extending the 


period to make payment once fixed 
by the court. Ss. 85 to 30 of the T. P. 
Act relating to suits [or foreclosure, 


sale or redemption were, however, .re- 
pealed (by the Code of Zivil Procedure, 
1908 (Act 5 of 1908), S. 156 and Sch. V) 
and the law relating tc suits for fore- 
closure was mentioned in O. 34, Rr. 2 and 
3 of the Civil P. C. Rule 2 of O. 34-of 
che Civil] P. C. provided that in case the 
plaintiff succeeded: then the court had to 
pass a preliminary decree ordering an 
account to be taken of what would be 
due to the plaintiff for principal and 
interest on the mortgage and for his cost 
„and directing the defendant to pay into 
court the amount so due on.a day with- 
in six months from the date of declaring 
in court the amount se due. In case 
such payment was made then the plain- 
tiff, according to the decree that had 
=~ to be passed under the rule, had to 


deliver to the defendant all documents 
in his possession or power relating to 
the mortgaged . property and also if so 


required had to retranszer the property 
to the defendant free from the mort- 
gage and from all encumbrances created 
by him or any person claiming under him. 
But in case payment as stated earlier 
“was not made On or before the date so 
_fixed by the court them the’ defendant 
was debarred from ali rights to redeem 
the property. Then R. = of O. 34 of the 


Civil P: C. provided -hat in case the 
defendant made, depost as directed in 
. the preliminary decree then the court 


. will pass a- final: decrea for redemption 
‘directing the plaintiff to hand over all 
- documents relating tc the mortgaged 
property to the defendant and also re- 
‘transfer the mortgaged property to the 
defendant at his own ests: free from all 
-.€ncumbrances created ty him. Accord- 
ing to sub-rule (2) of Rule 3. --however, 
incase payment as directed by the pre- 
. liminary decree was not made. within 
the time allowed-then a final decree de- 
barring the :defendant rom -all rights to 
redeem the mortgaged property had to 


“be passed: - But  - accordirig’ to: the ‘pro- 
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viso to: this sub-rule, the -court was 
given.a discretion to postpone the date 
fixed for such payment from time to 


-time upon good cause being shown. That 


means a provision was introduced in the 
year 1908 empowering the court to ex- 
tend the time to make deposit beyond 
six months on sufficient cause being 
shown. Rules 2and 3 of Order 34 of the 
Civil P. C. were again amended in the 
year 1929.. The appeal has to be de- 
cided according to the rules that exist 
after this amendment. It is, therefore, 
necessary to keep in mind the provision 
of Order 34, Rules 2 and 3 of the Civil 
P. C. as they exist today. Sub-rule (1) 
of Rule 2 provides for passing of a pre- 
liminary decree in a suit for foreclosure. 
It, inter alia, says that after determin- 
ing the amount payable under the mort- 
gage, the court should fix a period not 
exceeding six months within which 
time the defendant should make pay- 
ment of .the amount together with sub- 
sequent interest. It further provi- 
des. that in case such payment is made 
then the plaintiff should deliver ali 
documents in his possession relating to 
the mortgaged property and should also 
retransfer the property to the defen- 
dant at his cost free from the mortgage. 
In case, however, the payment as afore- 
said is not made then the plaintiff- 
mortgagee becomes entitled to apply for 


a final decree debarring the de- 
fendant. from all rights to redeem 
property. Sub-rule (2) of this rule 


then provides that on good cause being 
shown and upon terms to be fixed, the 
court may from time to time at any 
time before passing of a final decree ex- 
tend the neriod fixed for payment of 
the amount under sub-rule (1). Rule 3 
provides for preparation of final decree. 


According to sub-rule (1) of this rule, 
if the defendant makes payment into 


the court of all amount due from him 
under sub-rule. (1) of Rule 2 before a 
fina} decree debarring the defendant 
from all rights to redeem the mortgaged 
property. is passed then an obligation is 
cast upon the court to pass a final de- 
cree directing the plaintiff to deliver uv 
the document referred to in the preli- 


-minary decree and, if necessary, order- 


ing him to retransfer at the cost of the 
defendant the mortgaged property and 
also ordering him to put the defendant 
in possession of. the property. Sub- 
rule (2) provides that if payment in 


` accordance with sub-rule (1) is not made 
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then on an application made by ‘the 
plaintiff, the court shall pass a final 
decree debarring the defendant from all 
rights to redeem the mortgaged pro- 
perty. If necessary, the court shall 
also order the defendant to put the 
plaintiff in. possession of the property. 


4. I have referred to Section 86 of 
the T. P. Act which was repealeg in the 
year 1908 and also to Rules 2 and 3 of 
Order 34 of the Civil P.C. which were 
amended in the year 1929 only to de- 
monstrate that the Legislature with the 
changing social conditions gave more 
facilities to the mortgagor to redeem his 
mortgaged property. Prior to 1908. as 
I have mentioned above, the court had 
no jurisdiction to grant more than six 
months’ time to the defendant to pay the 
mortgage-debt. Then in the year 1908, 
Section 86 of the T. P. Act was repealed 
and Rules 2 and 3 of O, 34 of the Civil 
P.C. took its place. Under Rule 2 of 
Order 34 of the Code, the court 
passing a preliminary decree was 2m- 
powered to allow time up to six months 
to the defendant to pay the mortgage- 
debt and to get a final decree for’ re- 
demption. According to sub-rule (i) 
of Rule 3, if the amount as directed in 
the preliminary decree was - deposited 
within the time specified in the prelimi- 
nary decree then a final decree for re- 
demption had to be passed but, accard- 
ing to sub-rule: (2) of this rule, if pay- 
ment was not made within the time 
prescribed then a final decree for fore- 
closure had to be passed. The proviso 
to this sub-rule, however, provided 
that on sufficient cause being shown, the 
court could postpone the fixed day, 
that means, could extend the period or 
date fixed for payment by the prelimi- 
nary decree. This was a significant am- 
endment to the advantage of the de- 
fendant-mortgagor. According to the 
existing Rule 3 of Order 34 of the Code, 
the position is still better. Sub-rule (t) 
of Rule 3 of the Code provides that at 
any time before the passing of the final 
decree for foreclosure the defendant may 
deposit the amount found due in court 
and in case such deposit is made thena 
final decree for redemption has to be 
passed. I may repeat here that accord- 
ing to sub-rule (1) of R. 3 of Order 34 
as it existed prior to the amendment of 
1929, the defendant could make deposit 
on or before the day fixed and not after 
its expiry. This change in law has to 


be kept in mind while appreciating the- 
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argument advanced by learned coun- 
sel for the parties which I now propose 
to consider. 


5. Mr. Rama Kant Verma, learned! 
counsel for the :anppellants, urged that 
irrespective of the fact that no exten- 
sion of period to deposit the amount was 
allowed under sub-rule (2) of Rule 2 of 
Order 34 of the Civil P, C.,-the defen- 
dant-mortgagors have right to make de- 


posit under Rule 3 (1) of Order 34 of 


the Cade. He further urged that in 
case the amount is so deposited before 
a final decree is passed then the court 
is bound to make a final decree for re- 
demption in their favour. Learned 
counsel to support his argument refer 
red to the case of Sant Bakhsh v. Bhag- 
wandin Singh (AIR 1931 Oudh 121). 
This case fully supports the contention 
of Mr. Verma and it says that where 
no final decree debarring the defendant 
from the right to redeem the mortgaged 
property has been passed, the defend- 
dant is entitled to make the payment 
and to ask for a final decree ordering 
the plaintiff to deliver up the docu- 
ments referred to in the preliminary 
decree and also ordering him to retrans-. 
fer at the cost of the defendant the 
mortgaged property as directed’ in the 
said decree and also: ordering him ‘to 
put the defendant in possession of the 
property. Mr. Guneshwar Prasad, on 
the other hand, while contending that 
unless good cause was shown under sub- 
rule (2) of Rule 2, the court haq no 
jurisdiction to extend the period - for 
payment prescribed in the decree. In 
support of his contention, learned coun- 
sel referred to the decision jn the case of 
Motilal v. Ujiar Singh (AIR 1928 PC 
137) and. the case of Madhorao Paikaji 
v. Eknathrao Balappa (AIR 1948 Nag 
56). In my opinion, neither of these 
two cases support Mr. Prasad. 
Lordships of the Privy Council were 
considering the scope of Order 34, R. 3 
(2) of the Civi P. ©. as it: existed 
prior to the amendment made in the 


year 1929 ‘and in that. connection observ--- 
ed that the deposit by the defendant be- ' 
yond the period fixed by the preliminary. 
decree was bad inasmuch as no cause: 


was shown for extension. I have men- 
tioned earlier that prior to 1929, time 
to deposit could be extended only om 
sufficient cause: being shown and sub-. 
rule (1) of Rule 3 provided that the 


deposit. could be made on or before the: 


Their- 
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date fixed. Now as has been seen, 
Rule 3 has been substar-tially amiended 
which provides that the defendant. can 
make the deposit at -any time before 
passing of the final decr2e debarring him 
from all rights to redeem the mortgage. 
This case, therefore, has no application. 
Lilkewise, the case of Madhorao Paikaji 
v. Eknathrao Balappa (AIR 1948 Nag 
56) also does not help Mr. Prasad. The 
learned Judge only followed the.: deci- 
sion of the Privy Counzil, reported in 
AIR 1928-PC 137 (supa)... Then Mr 


Prasad referred: to the decision in the 
ease of Ratnakar Gourtia v. Chamra 
Satpasty (AIR 1919 Pat 497). This case 


also was decided at a time when O. 34, 
Rules 2 and 3 were not amended by the 
Act of 1929. Their . Lordships _ there- 
fore, were interpreting the law as it 
stood then and I say with respect that 
they correctly observed “if the prelimi- 
nary decree ig not complied ‘with, the 
mortgagors have no absolute right to 
pay the redemption money, and avoid 
foreclosure merely on the ground thata 
final decree has not be2n passed”. But 
this interpretation: was made with re- 
spect to the two rules as they existed 
then, The position has now changed 
after the 1929 amendment. This case 
also, therefore, does not help Mr. Prasad. 


6. Mr. Guneshwar Prasad, learned 
counsel appearing : for- zhe“ respondents, 
contends. that in case it is held that the 

. defendants have a right to make pay- 
ment of the amount determinéd under 
sub-rule (1) of Rule 2 at any time be- 
fore the passing of the final decree then 
that will render sub-rule (2) of Rule 2 
absolutely nugatory. He, therefore, 
contends that a-harmenious construc- 
tion should be given tc these -two rules 
so that all the provisions 

` Operative . There can be- no dispute 


that as far as possible provisions of the ` 


Code should be so interpreted that no 
part of it becomes nugatory or inopera- 
ftive. But in this case. zo me it appears, 
-Jin case sub-rule (2) of Rule 2 and sub- 
‘jrulé (1) of Rule 3 are ziven, their full 
‘operation, they will net render each 
tether either nugatory or inoperative. 
The reason is quite obvious. In the de- 
eree provided © under sub-rule {1) of 
Rule 2 a veriod is prescribed enabling 
the defendants to _méke -the- deposit. 
‘During fhat period, the plaintiffs are 
not entitled at all to apply for pre- 
‘paration of final decree. Likewise, the 







Sumitra Devi v. Sri Nandan Prasad Singh 


‘shown, 


may remain to 


Pat. 27 


plaintiffs are again. debarred to take 
steps for.preparation of final decree, if. 
the. period to make deposit prescribed’ 
under the decree is extended under sub- 

rule (2) Of Rule 2 on good cause being 
This is the effect of the exten- 
Sion granted under. sub-rule (2) of R. 2. 
But- -in case. time: is not extended or 
the time extended under sub-rule (2) of 
Rule 2 ‘expires. then: the plaintiffs get a 


right to..make an application for pre- 
paration, of final decree debarring the 
defendant from redeeming the mort- 


gaged property. This is the stage where 
Rule 3 (1) of Order 34 of the Civil P. C. 
comes into play. The defendants under 
this rule are entitled. to make. deposit al- 
though steps. have been taken for pre- 
paration of final decree anà- this right 
continues until a final decrée is passed. 


I, therefore, see no reason to. give a 
narrow construction to sub-rule (1) of 
Rule 3 of Order 34 of the Civil P. C. 


The two provisions apply to two differ- 
ent stages. The argument, therefore, 
that in case sub-rule (1) of R. 3 is given! 
its natural meaning then it will render 
sub-rule (2) of R. 2 nugatory; has no 
substance. 


7. The view, I have taken, also finds 
support from some’ other provisions of 
Order 34 of the Civil P. C. Rule 4 of 
Order 34 of the Code provides that on 
good cause being shown at any time be- 
fore a preliminary (final?) decree for sale 
is passed, the time ‘fixed for payment of 
the amount found or declared due may 
be extended. Again Rule 5; which pro- 
vides for final decree in a suit for sale 
says that if at any. time before confirma- 
tion of sale. the defendant in addition 
to the amount mentioned in sub-rule (t) 
of Rule 5 deposits in court. for payment 
the purchaser a sum equal to five per 
cent of the amount of purchase money, 
in addition -to the purchase money, then 
the sale shall not“be confirmed and the 
purchaser will be entitled to withdraw 
the: amount so deposited. The scheme 
Of the Code, therefore, seems to protect 
and provide all possible facilities to the 
defendant to pay the mortgage amount 
and. save his property from sale or fore- 
closure as the case may be. For all 
these reasons, I am of thè view that 


-even if time is not: extended under sub- 


Tule (2) of Rule 2.0f Order 34 of the 
Civil P. C., the defendant has a right to 
deposit the amount under sub-rule (1} 
ef Rule. 3 of Order 34 of the Code . at 
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any time before passing of fina] decree: 
In this case, since the deposit: admit- 
tedly was made on 25-9-1972, at a time 
when final decree was not passed, the 
trial court was absolutely right in pass- 
ing a decree of redemption after ac- 
cepting the amount so’ deposited. The 
lower appellate court for the reasons 
discussed above erred in holding that 
the deposit made after the expiry of 
. three months as provided in the preli- 
minary decree dated 23-9-1966 was in- 
valid, I, therefore, set aside the judg- 
‘ment and decree passed by the lcwer 
appellate court and restore that of the 
trial court. The appeal is, accordingly, 
allowed with costs. ; 

LALIT MOHAN SHARMA, J. (con- 
curring):— 8. I agree that the appeal 
should be allowed and as directed by the 
trial court, a final decree should be 
passed. 

9. From the judgment of my learned 
brother, it will be clear that the defen- 
dants filed an application on 9-8-67 be- 
fore the trial court which is at pages 36 
and 37 of File 'C’. It was stated that 
the preliminary decree was. passed with- 
out any notice to them and if they had 
any knowledge. of the decree, they would 
have immediately deposited the amount. 
The service report was challenged as 
erroneous and collusive. The defen- 
dants further asserted their right to de- 
posit the decretal amount and they 
wanted an order allowing them to make 
the deposit in instalments. In para- 
graph 6 of the application, it was said 
that the defendants had no means. to de- 
posit the entire amount in one lump 
sum and a request for instalments made 
by them had been accepted. by the 
plaintiffs. Towards the end of para- 
graph 4 it was said that it was within 
the discretion ofthe Court toextend the 
time. No- orders were passed on this 
application. However, the entire amount 
was deposited. in 1972.. ..During the 
course of the argument in this Court, 
the attention of the. learned- counsel.for 
the respondents had been drawn to this 
application and he could not give. any 
reason as to why-this prayer could not 
have been allowed -under sub-rule (2) 
of Order 34 Rule 2 of the Civil P. C. 
which is in the following terms:. f 
. “2 (2). The- Court. may, on good cause 
shéwn and upor terms to ‘be fixed by 
the Court,.from time to time, at any 


time before a final decree is passed, ex- 


‘tend ‘the time fixed’ for the paymént - of 


Ram Chandra: v: Rampabitri ‘Devi 


A.LR, 


‘the amount found or declared due under 
‘sub-rule (1) or of the amount adjudged 


due in respect of subsequent costs, 
charges, expenses and interest.” na 
10. - The final decree had not heen 


passed till many years after filing of the 
application. The defendants. cannot he 
made to suffer for the default of the 
Court in not disposing of their applica- 
tion promptly. When they were able 
to collect the money, they deposited the 
entire amount before the preparation of 
the final decree. Even if the interpre- 
tation of the plaintiffs on Order 34 R. 3 
be assumed to be correct, the decision of 
the lower appellate court must be set 
aside on the ground that the defendants’ 
application dated 9-8-67 should have 


been considered and order passed there- 


It is not desirable in the facts and 
circumstances of the case to remit ‘the 
matter for this purpose. I have gone 
through all the relevant materials in 
this regard on the records of the case 
and I am satisfied that the defendants 
had shown good cause-for extension of 
the time. The deposit made by- them, 
therefore, must be accepted as valid. As 
the appeal has to be allowed: on -this 
view, I do not express any opinion on 
the interpretation of R. 3 of O. 34 of the 
Civil P. C. 


on. 
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S. ALI AHMAD, J. , ; 
Ram Chandra Choudhary and another, 
Appellants v. Mosstt. Rampabitri- Devi 
and others, Respondents. 


A. F. A, D. No, 64 of 1976, D/- 31-8- . 


1981.* | 


(A): ‘Civil. P. C. (5 of 1908), Ordèř at, 
Rule 33 — Appeal not filed in respect: of 
part of relief claimed but not granted 
— Same cannot.. be granted im appeal 
filed by defendant, ` - 

If a part of the decree Ñas not bee 
appealed from, then that cannot “be 
modified or set aside if that part is not 
dependent upon the decree the appellate 
Court intends to ‘pass in the appeal. . 

(Para ` 5) 

Where the plaintiffs suit for recovery 

of possession of land was _ 


*From decision -of Akhauri Anjani 
Kumar Sinha, Sub. J., Demons s 
18-9-1975. 
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Appeal allowed. . 


decreed to N 
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tified in allowing the 


` 


c that the same may be. 


‘land appertaining to -plets Nos. 


certain extent, 
would have no 


the. appellate Court 
jurisdiction to increase 


the extent of land in the appeal filed by- 
the defendant, (Case law discussed). 


(Para 5) 

(B) Civil P. C. (5 of 1308), Order ô, 
Rule 17 — Remand of case with direc- 
tions to allow amendment in plaint for 
specific purpose — Amendment for other 
purpose cannot be permitted. 

Where the case was remanded by the 
second appellate Court to the Court of 
appeal with directions that if the 
plaintiff decides to file an application 
for amendment of the pleint by describ- 
ing the disputed portion of land with 
maps etc., more clearly, plaintiff will be 
at liberty to do so then, the plaintiff 
would be entitled to file an application 
for amendment only to the extent of 
directions given by the sscond appellate 
Court and the Court would not be jus- 
plaintiff's second 


_ application for amendment praying 
for mesne profits. (para 7) 
Cases Referred : Chronological Paras 
1981 BLJR 382 4 
AIR 1978 SC 725 5 
AIR 1969 SC 1144 3 
AIR 1925 Patna 285 5 


(1901) 2 Ch. D. 671:85 LT 325: 70 LJ 
‘Ch. 828, Attorney-General]: v. Simpon. 
` 4 


M/s. Shreenath Singh and Sudhakar 
Choudhary, for Appellants; Yogen- 
dra ‘Mishra, Jagarnath Mishra and Lak- 
shmeshwar Mishra, for Respondents. ` 

JUDGMENT :— This sait giving rise 
to’ this second appeal by the defendants, 
was filed sometime in .the . month 
af- May, 1959, for declaration '. of 
title and recovery of possession with re- 
spect to 4 kathas.12 dhurs 34 dhurkis of 
: 19412, 
19413, 19489 and 19498. . Subsequently 
by an amendment in the year 1961,. the 
area with respect. to which declaration 
was sought was increased to 5 kathas 
16. dhurs. 12 dhurkis appertaining to 
Plots. Nos, 19411, 19415, 19413, 19484, 
19485, 19487 and 19489, The. claim of the 
plaintiffs was resisted by the defendants- 
appellants. According to,the defendants, 
plaintiffs hadino title +o the suit land 
and, as such, the defendant prayed 
dismissed. The 
trial Court, however, on appreciation . of 
_eVvidence ‘adduced in the case came to 
‘the conclusion that--the “plaintiffs were 
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entitled to get :declaration of their title- 
and recovery of possession with respect 
to 3 kathas 18 dhurs of land, including | 
5 dhurg 57. dhurkis of Plot No 19412 
and 1 katha 9 dhurkis of Plot No, 19413. 
The suit, therefore, was. decreed in 
part to the extent indicated. The defen- 
dant thereafter, filed an appeal before 
the District Judge. The appeal was 
heard on 26-9-1966 and was allowed. 
Thereafter the matter came up in Second 
Appeal No. 937 of 1966 to this Court. 
Mr, Justice B. D. Singh, who heard the 
appeal was not satisfied with the judg- 
ment. He, therefore, allowed the appeal 
and sent the case back on remand to 
the lower appellate Court for a fresh 
decision in accordance with law. When 
the matter went back to the Court of 
appeal below, it was again heard on 
merit. The lower appellate Court again 
modified the decree passed by the trial 
Court by its judgment and decree dated 
28-9-1970. Second Appeal No. 38 of 
1971 was then filed which was heard by 
Mr. Justice Lalit Mohan Sharma. Mr. 
Justice Sharma also allowed this second 
appeal and remanded the case back to 
the lower appellate Court for a fresh © 
decision in accordance with law. After 
the case went for the second time to 
the Court of ` appeal below, the plain- 
tiffs filed an application for amendment 
of the plaint seeking that a relief for 
grant of mesne profits be also passed 
as against the defendant. The prayer for 
mesne profits was allowed. The appeal 
was then heard on . merit. The lower 
appellate Court, this time also modified 
the decree passed by the trial Court. 
While so modifying, it decreed the suit 
with respect to 10 dhurs 57 dhurkis of 
Plot No. 19412 and 1 katha 9 dhurs in 
respect of Plot No. 19413. It also pass- 
ed a decree for mesne profits ‘against 
the defendants, Thereafter, this second 
appeal was filed in this Court. 


2. The following. points were formu- 
lated at the time of admission of the 
appeal by the Court's order dated 14-11- 
1980:— 

(i) Whether ‘the ‘lower appellate court 
erred in-law in decreeing the suit with 
respect to 10 dhurs and 57 dhurkis. of 
land, out of Plot No. 19412, instead of 
5' dhurs and .57 -dhurkis- only- and simi- 
s in decreeing the suit with respect 

1 katha 9 dhurs of. land out of Plot 


A 19413 s artana: ae 1, oe and 9 dhur- 
. Kis? `.. = 
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(ii) : Whether the Court of appeal be- 
low erred in law in allowing a second 
application for amendment-of plaint 
with respect to mesne profits and decree 
ing the same? 


(ii) Whether on the terms on which 


the second amendment of the plaint was- 


allowed the claim of mesne profits must 
be held to be partly barred by limita- 
tion? 

I now propose to consider these points. 


3. Mr. Shreenath Singh, learned coun- 
sel for the appellants first contended 
that the trial Court had given a decree 
for 5 dhurs 57 dhurkis of Plot No, 19412 
and for 1 katha,9 dhurkis of Plot num- 
ber 19413. He submitted that the plain- 
tiffs did not prefer any appeal against 
the decree passed by the trial Court. 
The appeal was preferred only by the 
defendant. Therefore, according to Mr. 
Singh, the Court of appeal below had 
no jurisdiction to increase the area of 
Plot No. 19412 from 5 dhurs 57 dhurkis 
to 10 dhurs 57 dhurkis. Likewise Mr. 
Singh contended that the Court oz ap- 
peal below had no jurisdiction to in- 
crease the area of Plot No, 19413 from 
1 katha 9 dhurkis to 1 katha 9 dhurs. 
This according to Mr, Singh was not 
only illegal but beyond the competence 


of the Court of appeal below, Mr. 
Mishra; on the other hand, contended 
that the Court below had _ jurisdiction 
under Order 41, Rule 33 of the Civil 


P. C. to pass such decree or orders as 
the case may require. According. to 
him, although no appeal was preferred 
by the plaintiffs, but the case required 
the decree to be modified in the manner 
it was done. To substantiate his argu- 
ment that the lower appellate Court has 
jurisdiction to give a relief although 
no appeal has been ‘preferred for that 
purpose, learned counsel has cited the 
decision in the case of Giani Ram v. 
Ramji Lal, (AIR 1969 Sc 1144) wherein 
the Supreme Court -has observed that if 
‘the appellate Court is of the view that 
any decree which ought in law to- have 
been passed, but was in fact not passed 
by the subordinate Court, it may pass 
Or make such further or other decree 
or order as the justice of the case may 
require. To understand the law laid 
down by this decision, it will be per- 
tinent to keep the facts of the case in 
mind. The relevant facts are that . the 
sons, daughters and the widow of the 
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alienor challenged the validity of the 
transfer made in favour of the alienee. 
The transfer was upheld by the High 
Court. The sons then preferred an ap- 
peal before the Supreme Court. 
Supreme Court was of the view that the 
transfer was not valid. It, therefore, 
while decreeing the suit, held that al- 
though the daughters and the widow 
had not filed an appeal yet they could 
be given relief under Order 41, Rule 33 
of the Civil P. C. The important aspect 
in that case was that the sons had pre- 
ferred an appeal and in that appeal the 
entire subject matter of the suit was 
involved, Therefore, it could not be said 
in that case that although the properiy 
was not the subject matter of the appeal, 
relief was giventothe respondents jn an 
appeal filed by the appellants. 


4, The next case'referred to by learn- 
ed counsel is the decision in the case of 
Sitesh Kishore Pandey. v, Ramesh 
Kishore Pandey (1981 BLJR 382), In that 
case, Medini Prasad Singh, J. has held 
that Order 41, Rule 33 of Civil P. C, in 
terms are very wide and in a proper 
case it gives the appellate Court ample 
discretion to pass any decree or make 
any order to prevent the ends of justice 
from being defeated. The proposition of 
law laid down in this case also, if I may 
say so with respect, is correct. But in 
this case also the entire subject matter 
of the suit was before the appellate 
Court and, therefore, the learned Judge 
held. that relief could be given to the 
respondents under Order 41 Rule 33 of 
the Civil P. C. In this connection, re- 
ference may also be made to the case 
of Attorney-Genera] v. Simpson, ( (1901) 
2 Ch D 671). In this case the Attorney 
General brought an action on behalf of 
the public seeking two reliefs: (a) for a 
declaration that the public were entitled 
to the right of passage along a river in- 
cluding the locks without the payment 
of tolls; and, (b) that the defendant was 
under an obligation to maintain the 
locks in an efficient state by repair. The 
trial court passed a decree declaring 
that the public were entitled to use the 
locks without payment of tolls, but it 
was also declared that the defendant 
was under no obligation to repair the 
locks. The defendant then preferred an 
appeal against the decree. The plaintiff 


neither filed an appeal nor cross-objec- 


tion, The court of appeal found that the 
public were not ertitled to use ‘the locks 
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without payment of tolls to the defen- 
dant; 
pressed the opinion that the -defendant 
was under an obligation to repair the 
“locks, It accordingly passed:-a decree to 
that effect. While making this modifica- 
tion, it was observed as Zollows:— 

“In none of the cases Lrought to our 
notice has it been laid dewn that in an 
appeal preferred by the plaintiff against 
a portion of the decree the appellate 
court has no jurisdiction, in the absence 
of a ‘cross-appeal or cross-objection to 
dismiss the whole suit. and that the ut- 
most that the appellate court is compet- 
ent to do is to dismiss the appeal......... 
There may no. doubt be zases where no 
excuse or jurisdiction (justification?) 
could be found for a party not having 
preferred an appeal or = memorandum 
of objections, : in. which cases justice 
may not require the exercise.of powers 

` under O. 41; R. 33, 
Court will. be advised in not exercising 
such powers,” 

The facts, I have quoted above, will 
amply show that in.'the’ case before the 
Chancery’ Division also che entire sub- 
ject matter of the suit was before the 
appellate court and the relief given to 
the appellants that the public were not 
entitled to use the locks without pay- 


ment of tolls to the defendant had close - 


nexus to the opinion tha: the defendant 
was under an obligation to repair the 
locks. The appellate court, therefore, on 
. these facts, in my opindn, was fully 
competent to give relief under O. 58, 
Rule 4, which is equivalent to our O. 41, 
Rule 33 of the Civil P. © ` 
5. I may also refer to ‘some decisions 
cited by Mr. Shreenath Singh. The first 
is the case of Kesho Prasad Singh vV. 
Narayan Dayal (AIR 1925 Pat 285). A 
Bench of this Court held that Rule 33, 
Order 41 does not apply where a plain- 
tiff whose claim is’ decreed ‘in part, m- 
stitutes an appeal with regard to the 
part not decreed and the defendant pre- 
fers’ neither an appeal nor a cross- 
objection, In ‘such a case the court of 
appeal has no jurisdiction to enter into 
the question whether the plaintiff is en- 
titled or not to any deeree at ‘all and 
to dismiss his ‘suit ‘wholesale, This case 
fully supports the appellants. Then is 
“the decision, in the case of Tummalla 
Atchaiah v. Venka Narasingarao, (AIR 
1978 SC 725). The facts of this case were 
that a suit was filed for cancellation or 
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at the same time the court ex-_ 


and the appellate. 


if it’ be assumed in. ‘favour of Mr. 
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setting aside the registered’ deed execut- 
ed by the plaintiff'in favour of the de- 
tendant purporting to transfer the decree . 
obtained in an earlier suit for recovery 
of possession of the scheduled proper- 
ties. The trial court decreed the suit in 
part. and granted a decree for cancella- 
tion of the assignment deed on the 
plaintiffs paying Rs. 13,000/- to. the de- 
fendant. The defendant filed an appeal 
in the High Court, The. plaintiff was a 
party to the appeal.: He had filed a 
cross-objection but did not attack. the 
decree of the trial court making him li- 
able to.return Rs, 13,000/- before he 
could take back possession from the de- 
fendant, The defendants .appeal was 
dismissed by the Court but subject to 


‘the finding that a sum.of Rs.. 7,600/- only 


was to be (had been?) paid by the defen- 
dant to.the plaintiff. The Supreme Court 
in that situation held that the High Court 
was ‘wrong in taking. recourse to O. 41, 
Rule 33 of the Civil P. C, in interfering 


©- with the decree of the trial court in 


relation to payment of Rs, 13,000/-. The 
learned Judges observed that without a 
specific ground in ‘the cross-objection 
and without payment of court-fees on 
the said amount he was not entitled to 
get any. relief by the court under O. 41, 
Rule 33 of the Civil P, C. This case also 
is a pointer to the view. that if a part 
of the: decree has not been . appealed 
from then that cannot be modified or 
set aside if that part is not dependent 
upon the decree that -the appellate court 
intends. to pass in the appeal. I, there- 
fore, see no merit in the argument of 
Mr, Mishra that relief could be given 
to the respondent under Order 41, R. 33 
of the Civil PO = 


6. There is yet another aspect of the 
matter. True, in appropriate cases, the 
court may give relief. under Order 41, 
Rule 33. of the Civil P. C. but. then the 
judgment must indicate that the relief 
is being given under Order 41, Rule 33}. 
of the Civil P, C. for the reasons men-| 
tioned in the judgment, I have perused} 
the judgment under. appeal, It does noti 
appear from’ it that -while passing the 
decree the court was of the opinion that 
it was proper and in the interest of 
justice that the decree should be modi- 
fied. In this view of the matter, even 








Mishra, that the court, on the facts of 
this case, was competent to give relief 
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under O. 41, R. 33 .of the Civil P, C. 
yet there is nothing to indicate whe- 
ther the discretion under O. 41, R. 33 
has been consciously exercised or the 
mention of enhanced area of the two 
plots, namely, Plot Nos. 19412 and 19413 
is a mere accidental error, 

7. The next point urged by Mr. 
Shreenath Singh is with respect to the 
amendment of the plaint with respect 
to mesne profits, It appears that an 
argument was advanced before Mr. Jus- 
tice Lalit Mohan Sharma in Second Ap- 
peal No, 38 of 1971 that the description 
of the lands in suit was extremely 
vague and that the decree if passed in 
favour of the plaintiffs will be unexe- 
cutable- on account of vagueness. This 
aspect of the matter was considered by 
Mr. Justice Sharma and while remitting 
the case to the lower appellate court, 
the learned Judge directed that in case 
the - plaintiff decides to file an applica- 
tion for amendment of the plaint by 
describing the disputed portion of land 
more clearly, she will be at liberty to 
do so. The learned Judge also observed 
that in case the plaintiff wished to file 
a map along with an amendment peti- 
tion that will also be entertained by 
the court and directed the court to 
allow such a prayer if made. In view of 
this direction given regarding amend- 
ment of the plaint, the plaintiff filed an 
application on ist October, 1974 seeking 
amendment of the plaint on the basis of 
two’ maps on trace-paper along with the 
application for amendment. As directed 
by this Court the amendment was al- 
lowed, -Thereafter, the plaintiffs filed an- 
other application for amendment on 
17-12-1974. By this amendment, they 
sought to include the prayer for mesne 
profits, This prayer also was allowed on 
5-9-1975 and as I. have stated earlier, 
the suit has been decreed in part with 
mesne profits after this amendment, It 
is true that plaint can be amended even 
at the appellate stage, but in this case 
I. find that the matter had come to this 
Court earlier and then went back 
remand with certain specific directions. 
One of the directions was to allow the 
application for amendment of ‘the plaint 
if filed for more clearly describing the 
suit properties. It was ‘not said that the 
party should file petition for amend- 
mént for any other purpose also. There- 
fore, the appellate court, in my view, 
was not justified in allowing the amend- 


` Jagdeo Sharma v. Nandan. Mahto 


on` 


A.I. R. 


ment for mesne . profits. -I, therefore, set 
aside the order dated -5-9-1975 allowing 
the prayer for amendment of the plaint. 

$. Since I have already -held that 


the court below was not justified’in al- ` 


lowing the amendment of the plaint, 
the third question regarding the passing 
of the decree for mesne profits becomes 
redundant. The result, therefore, is that 
the appeal with respect to the lands ap- 
pertaining to Plot Nos. 19412. and 19413 
is allowed and the decree passed by the 
trial court with respect to these two plots 
is restored. The decree for mesne pro- 
fits also, passed by the court below is 
set aside. The appeal is allowed to the 
extent indicated above. No costs. 

Appeal partly allowed, 





AIR 1932 PATNA 32 
S. ALI AHMAD, J. 


Jagdeo Sharma, Appellant v. Nandan 
‘Mahto and others, Respondents, 


A. F. A. D. No. 515 
1981.* 

(A) Transfer of Property Act (4 of 
1882), Ss. 10, 126 — Gift in perpetuity 
— Alienation of property gifted — Vali- 
dity — Scope of Ss, 10 and 126, 

The alienation of a gifted land was 
challenged on the basis of a stipulation 


of 1979, D/- 4-9- 


in the gift deed. The stipulation in the. 


deed, inter alia, was that the gifted 
land will. be held by the donee and 
after her death it will be held by her 


heirs generation after generation but 
neither the donee nor her heirs will 
ever have the right of alienating the 


same either by way of sale, exchange 
or mortgage ete. It was further stipu- 
lated that in case the gifted land was 
alienated in any manner either by the 
donee herself or by the heirs of the 
donee then the effect of such alienation 
will be that the deed of gift will stand 
-automatically cancelled and the donor 
will get the right to come in possession 
of the gifted property. 

Held, that Section 126 is a general 
section which is controlled by Sec, 10 


and therefore, Section 126 could not be 


read 
any 


read in isolation and has to -be 
with Section 10 which says that 
stipulation completely 
donee from transferring the gifted pro- 





*From decision of 
Addl, Sub. J., Bihar-Sharif, D/- 20-6-79. 


SJY/KY/E619/81/AGM/MVJI 
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Sy 
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perty- is-void:-In the instant case there- 
fore- the gift. deed canno’ stand cancell- 
ed: due. to' the -alienation ‘of :the gifted 
‘land .as..the stipulation in the gift. deed 
rastraining. alienation is void in. view of 
Section 10. AIR 1939 ` All 221, Relied- on. 

- (Para 5) 
.. (B) Transfer of - Property Act (4 of 
1882), S. 6 — Spes successionis — Land 
held by: limited owner absolutely under 
gift deed — Alienation by limited owner 
son having interest in the property, 
which is spes ~successionb,.is not main- 
tainable. (Para 6) 
Cases _ Referred : Chromological Paras 
AIR 1939 All 221 : 1939 All LJ 77 5 
` Laxman Sdran Sinha and Birendra 
Singh, . for ‘Appellant; 5. B. N. Singh, 
Harendra Prasad, S. Raza Ahmad and 


‘Sailendra Prasad Mishra, for Respon- 
dents, oe. : 
1 JUDGMENT :— Defendant No. 1 is 


the appellant in this secend appeal, The 
suit was filed for a declaration that the 
‘sale deéd, (Ext, All)’ dazed ` 9-6-59 exe- 
cuted by defendant No. 2 (the mother- 
of the plaintiffs) 
(plaintiffs? brother) in fevour of defen- 
dant. No. 1, is null. ard void and not 
` binding, on ‘the plaintiffs The ‘suit was 
dismissed by the trial ccurt but on ap- 
- peal the same was. decreed; Thereafter 
this second appeal has been filed.- a 
2. Admittedly, the lard in - question 
was given-to defendant No. 2'in gift by 
the then Raja of Amawen under a reg- 
istered deed “of gift dated 16-4-1944 
(Ext. 1). The ‘stipulation in this deed, 
inter alia, was that the zifted-land will 
be held by the donee 3nd after her 
-death it will be held by her heirs. gene- 
, ration after generation kut neither the 
" donee (defendant No. 2} nor her’ heirs 
-will ever have the right ef ` alienating the 
‘same éither by way of sale, exchange 
-or mortgage etc, It was` farther stipulated 
‘that in case the gifted land was aliénat- 
„èd in any manner eithe- by ‘the ‘donea 
herself or by the heirs of the donee 
then the effect of such alienation will 
be that the deed of gift will ‘stand auto- 
“matically - cancelled and the’ donor will 
get the right to-come ir ‘possession 
the Bifted property. ~ Azcording ‘to the. 
. Plaintiffs, ‘therefore, heir mother - 


and cefendant No, 3. 


-Jagdeo Sharma v. ‘Nandan Mahto- 


Suit challenging alienation, by per-' 


x 


of- 


- (des ` 
. fendant No. 2) or their brother (defen 
dant No. :3) had no ght to. transfer suit, s 


to defendant No. 2. 


_that the restriction imposed under 


- illegal by virtue of Section 10 


-fraud nor. collusion. 


- paid to defendant, No, 2. 


‘Property Act and as such ` void. 


“tion did pass under this document. 
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land. ` in~. favour :- of .-.defendant- 
Number 41. - It was - further... .said 
that the transfer was-a result of. collu- 
sion between defendant No. 1 and other 
defendants. .It was also said. that the 
deed was never read over or. explained 
who executed the 
same as.a result of fraud practised upon 
her. by defendant No,:1. It was: also said 
that no consideration in fact pissed un- 
der this deed. : 

2-A; . The defence, on‘the other. nana 
inter alia, was that there. was neither 
fraud nor collusion and that; considera- 
tion was paid to defendant No.°2, It 
was said that, the land in suit was al- 
ready .in ‘possession of defendant No. 1 
as Ijaradar by virtue of three ijara 
deeds ‘executed: by defendant No, 2 in 
the years 1949. and 1952. It: was said 
that -under the sale deed dated 9-6-1959 
(Ext, A/1) the amount covered by' the 
aforesaid’ three’. ijara deeds were left 
with defendant No. 1 and the balance 
was paid to deferidant No. 2, It was also 
the case of: the contesting defendant 
‘the ` 
gift deed dated 14-7-1944 relating - to. 
alienation: of: the property was void and 
of the 
Transfer of Property Act. 


3. - The trial court came to the con- 


‘clusion that:the sale deed dated 9-6-59 


neither the result of 
- According to it, 
sale deed was 
Further, ac~- 
cording to the trial court, the stipula- 
tion in Ext. 1 prohibiting transfer ‘or 
alienation by the donee or by her heirs” 
was hit by Section . 10 of the Transfer of 
It 
accordingly held that the sale deed 
dated 9-6-1959. (Ext. A/I) was neither: 
void ` nor’ invalid, Further, ‘according to 
the trial court, the plaintiff - ‘had only a 
chance to succeed: to the ‘property on 
the death of. her mother. - 


4, the lower appellate 


(Ext. A/1) was 


consideration for this 


On appeal, 


- court upheld the. finding that. Ext. A 


was, a genuine: ‘document inasmuch _ 


-it was not-executéed on account. of re 


or fraud”. and that considera- 
It; 
the 


collusion 


however,:.was of the opinion that" 
condition ‘or . stipulation restricting. the 
donee..or her heirs. was not bad inas- 
much .as such a _Testriction . _Wwas.. Dia 
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_ ‘sible under Section 126 of the Transfer 
of Property Act, It, therefore, allowed 
` the appeal and decreed the suit. There- 
after this second appeal has been filed. 

5 Mr. Laxman Saran Sinha, ‘learned 
counsel for -ne appellant, contended 
that the view taken -by the court below 
that under Section 126 a donee or his 
heirs can be completely restrained from 
alienating the property is bad, Accord- 
ing to him, Section 126 is the general 
section which is controlled by Sec. 10 
of the Transfer of Property Act which 
specifically mentions that where a pro- 
-perty is transferred subject to a condi- 
„tion or limitation absolutely restraining 
the transferee - or any person claiming 
under him, from parting with or dispos- 
ing of his interest in the property, the 
condition or limitation is void, In this 


case, as I have stated earlier, the limi-. 


tation on transfer by the donee or by 
her ‘heirs is absolute and complete, It 
is, therefore, covered by the language of 
Section. 10. No doubt, under Section 126 
the donor and the donee may agree that 
on the happening of any specified event 
. which does not depend on the will of 
the donor, a gift shall be suspended or 
revoked. Mr. S. B: N. Singh, relying on 
the language of Section 126, urged that 
under Ext. A/l the donor and donee 
agreed that in case the gifted land was 
transferred by the donee, then the gift 
‘will stand revoked, If Section 126 is 


read in isolation: then the, argument of. 


Mr. Singh is correct, but in my view 
Section 126 cannot be read in isolation 
and has to be-read along with Section 10 
of the Transfer of Property Act which 
says that any stipulation completely re- 
straining the donee - from ‘ transferring 
the gifted property. is void. If -read to- 
gether, which must be so read, the only 
reasonable conclusion that one can ar- 
rive at is that Section 126 is the general 
‘|section which is controlled by Section 10 
and if that is done, then it is obvious 
that the stipulation in Ext, 1 completely 
restricting the donee from alienating 
the gifted property is void. I am sup- 
_ ported in the view that I have taken by 
the decision in_the case of Mt. Brij Devi 
v. Shiva Nandan Prasad (AIR 1939 All 
221), var . 

6. There is yet another difficulty in 
the way of the plaintiffi-respondent. 
Under the deed of gift it was defendant 
No. 2 who held the property absolutely 
and till her lifetime’ the plaintiff had 


y 


Rambujhawan Kumar v. Shiva Nandan 


AÍ R. 


no interest in it. His only interest was 
spes successionis, i.e, expecting to suc- 
ceed to the property in future. It is 
well settled that on that basis a suit 
cannot be lawfully maintained. 


7. For the foregoing reasons, the ap- 
peal is allowed, the judgment and 
decree passed by the court of appeal 
below are set aside and the suit is dis- 
missed, i yeu 

Appeal allowed. 


` 
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LALIT MOHAN SHARMA, J. 

Rambujhawan Kumar, Petitioner v. 
Shiva Nandan Thakur, Opposite Party. 
` Civil Revn. No, 2167 of 1979, D/- 23-7- 
1981, 

Bihar Money Lenders Act (22 of 1975), 
Ss. 7 (1) (a); 7 {5) — Suit by money 
lender for recovery of money advanced 
— Filing -of copy of extracts from reg- 
ister of accounts regarding loan — Loan 


- proved by plaintiff — Endorsement by 


any authority on copy is not necessary 
— Order dismissing suit for want -of 
endorsement on copy is illegal. 

cae (Paras 2, 3) 

Md. Khaleel and Sudhakar Choudhary, 
for Petitioner. 

ORDER :— The  plaintiff-petitioner 
filed a small cause suit for recovery of 
a sum of Rs. 544/~ on the basis of a 
promissory note executed on the 2nd of 
February, 1975, The loan was for Ru- 
pees 400/-. The remaining amount has 
been claimed by way of interest, 


2 The suit was filed on the 31st of 
January, 1978. In spite of notice, the 
defendant did not appear to contest the | 
case. The plaintiff examined himself. 
and proved the loan. So far the merit 
of the claim is concerned, the Court 
below held in his favour. However, the 
suit has been dismissed for non-com- 
pliance of the provisions of Section 7 
(5) of the Bihar Money Lenders Act, 
1975, requiring a money lender plaintiff 
te file a copy of the relevant extracts 
from his register of accounts which has 
to be maintained under Section 7 (1) (a) 
of the Act. In this case the plaintiff- 


petitioner had, in fact, filed a copy of i 


the relevant extract from his register 
JY/KY/E624/81/AGM/MVJ 
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but the Court below has held that the 
provisions of Section © (5) were not 
fully satisfied as the extract did not 
bear any endorsement by any auth- 
ority. Mr, Khaleel, appezring in support 
cf the present application under Sec- 
tion 25 of the Provinc-al Small Cause 
Courts Act, 1887, contended that Sec. 7 
(5) does not require any endorsement 
cn the copy to be filed He is correct. 
Sub-section (3) of Sectim 7 states that 
all the accounts maintaired by a money 
lender and all documenis in respect of 
loan advanced by him by which he may 
be in possession and ais registration 
certificate shall be liable to be inspected 
and examined by such authority as may 
be prescribed by the State Government. 
But neither this subsection nor any 
other provision appears to lay down 
that the copy to be filed by a plaintiff 
under Section 7 (5) has to be authenti- 
cated by any particular authority. It is 
another matter that the Court may feel 
doubtful about the correctness of the 
copy and in that case the plaintiff may 
be required to prove its authenticity by 
production of the original register or of 
any other evidence which may satisfy 
the Court, But that does not lead to the 
conclusion that the plaintiff must have 
the copy authenticated 3y any parti- 
cular authority before filing the same 
in the Court, 


3. In the present case, the plaintiff 
has pledged his oath not only for prov- 
ing the advance of loar but also ‘with 
respect to the copy which he has filed. 
The Court has accepted his evidence as 
reliable. The view in reZard to the re- 
quirement of Sec, 7 (5) of the Act, on 
the basis of which the suit has been 
dismissed, is, therefore, clearly illegal. 
In the circumstances, this revision ap- 
plication is allowed, the decision of the 
Court below is set aside and the suit is 
decreed for. the amount claimed with 
pendente lite and future interest at 6% 
per annum. The plaintiff will also get 
costs admissible for the Court below for 
ex parte trial. There wll be no order 
as to the costs of this Court, 

í 


Revision application allowed. 
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NAGENDRA PRASAD SINGH AND 
S. K. CHOUDHURI, JJ. 


Radhey Shyam Singh and others, 
Petitioners v. State of Bihar and others, 
Respondents. 

Civil, Writ Jurn. 
1980, D/- 6-5-1981. 

Bihar and Orissa Co-operative Socie- 
ties Act (6 of 1935), Section 41 (1) — 
Supersession of Co-operative Bank by 
Registrar — Notification by State Gov- 
ernment constituting Managing Commit- 
tee of seven members till further orders 
or till stated date — Subsequent noti- 
fication issued before stated date con- 
stituting a fresh committee excluding 
two previous members (petitioners) — 
Held, not illegal, as the first notification 
itself reserved the power to issue any 
subsequent notification -— Petitioners 
did not acquire any legal right under 
first notification — Principles of natural 
justice not attracted — (Constitution of 
India, Article 226), (Paras 3, 4) 

A. Bose and Shahjahan Ali, for Peti- 
tioners; Chuni Lal, Government Pleader 
No, 5 with S. K. P. Sinha, Jr. Counsel to 
Government Pleader No. 5, for Respon- 
dents, 


K, CHOUDHURI, J.:— In this writ 
application filed under Articles 226 and 
227 of the Constitution of India the 
petitioners pray for quashing the noti- 
fication dated 4-11-1980 issued by the 
State Government by which a new 
Managing Committee of seven members 
had been constituted. The grievance of 
the petitioners is that their names ought 
to have been found in, Annexure 1 and 
their names should not have been re- 
placed by the names.of respondents Nos. 
4 and 5. It may be stated here that by 
a supplementary affidavit filed ‘in this 
Court (sic) a subsequent notification 
dated 26th March, 1981 by which the 
life of the aforesaid Committee constitu- 
ted under Annexure 1 has been extend- 
ed till 15-4-1981. A copy of this noti- 
fication has been made Annexure 6 to 
this supplementary affidavit. 


Case No. 2817 of 


2. It appears that Magadh Central 
Co-operative Bank Ltd., Gaya respon- 
dent No. 3, was superseded by the Re- 
gistrar of Co-operative Societies under 
Section 41 (1) of the Bihar and Orissa 


HY/JY/D477/81/VCD/SNV- 





r 


„extended from -time 


jexpiry of 31-3-1981. 
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. Co-operative Societies Act,- 1935, on. aly 
- legation of some charges of -misconduct 


etc. This period ‘of supersession was 
to time’ by the 
State Government: and ultimately. a 


Managing Committee consisting of seven 


‘members~-was constituted by notification 
` dated 16th October, 


1980.. A copy of 
this is Annexure 2/1 to this: application 


The names of the two petitioners find 
- place in the 
serial Nos. 6 and 4 respectively, This 


said Annexure against 


notification mentions that this Committee 


_ was constituted for the purpose of bet- 


ter management of the Bank and for 
calling a general meeting for... holding 
the election... These- seven members . of 
the Committee had to continue till 
31-3-1981, or until. further orders. It 
appears that shortly thereafter on 4-11- 
1980, another notification. was issued 
substituting the previous notification 
Annexure 2/1.. This notification is also 
‘in the same terms as Annexure 2/1 but 


i here the. Managing Committee of seven 


members was _ constituted without the 
petitioners “and in. place of two peti- 
tioners the names of respondents Nos. 4 


“and 5 have bene mentioned. 


’ 3. The grievance of the learned coun- 
sèl appearing for the petitioners is that 
the Government has no power to’ issue. 
the: notification, Annexure 1, replacing 
the previous notification, Annexure 2/1, 


“at any time: béfore the expiry of the 
“period of earlier 
*31-3-1981, G. P. 5, learned counsel ap- 


notification, namely, 
“pearing for the respondents Nos, 1,2,&3 
“however, contended that ‘the first noti- 
“fication which: was issued on 16-10-1989, 


‘itself reserves the power to issue any 
‘subsequent notification, as the previous 


notification itself mentions that the Com- 


‘mittee was to continue until further 
“ordersor till 31-3-1981. 
` the learned counsel, 
‘no illegality committed by 


therefore, there is 
respondent 
No. 1 in issuing Annexure 1 before the 
In my view the 
submission of the learned 
{pearing for respondents 1 to 3 is correct. 
This notification Annexure 1 does not, 
in fact, modify the previous notification 
contairied in Annexure 2/1. It appears 
that it is a fresh notification issued by 


. the State Government, respondent No. 1, 
constituting a fresh Committee consist- 


jng of seven ‘members, -names of which 


“have been mentioned in“ ‘Annexure EAs : 


` 


Radhey Shyam Singh v.. State- 


no application. 


ing for holding the election. 


According to 


counsel ap- ` 


-the- notification,- - Annexure - 2/1,.. 
states that the appointment `of the ‘Com-| - 
mittee was to continue until - further{-- 


orders, the State Government had. the}: 


power to issue the subsequent _ notifica- 
tion contained. in Annexure. 1. Accord- 
ingly, the contention of- the learned 


counsel for the  petitionėrs has no sub- 
stance, ; 


4. It was next contended that no op- 
portunity of hearing was given 
the names of the petitioners 
moved from Annexure 2/1. 


were re- 
I have al- 


ready indicated above that it is not af ` 


case of removal of two members from} . 
Annexure 2/1 but, in fact, by issue of]: 
Annexure.1 the State Government has 
constituted a new Managing - Committee 
for the purposes which have been men- 
tioned in that notification. In that- view f 
of the matter, in my view, as the peti-| 
tioners have not’ “acquired: any legal 
right under Annexure 2/1 they cannot 
challenge the issue of notification, An- 
nexure 1, and, therefore, the 
which have been cited by the 
counsel for the petitioners that rule- off- > 
natural justice has been infringed, have] - 








the: - Í 
-by An- 


5. However, learned E for: 
petitioners pointed out that- 


nexure 1 the Committee was constituted ` 


for the purpose of better management. 
of the Bank and to call a, general meet- 
The main 
purpose, according, to the learned coun- 
sel for the petitioners, was to hold the 
election by calling a general meeting.’ 
The grievance of the petitioners is that 
though that Committee has been con- 
stituted as far back'as on 4-11-1980 no 
meeting has yet been called for holding 
the, election. Learned Government | 
Pleader No. 5, however, could not dis- ` 
pute the fact that the seven-member 
Committee constituted under Annexure 1 
was, in fact, constituted for the purpase 
of calling.a general meeting and hold- 
ing the election, As there is a specific 
direction in Annexure-1 itself that the 


Managing Committee of seven members 


is being constituted for the purpose of 
calling a general meeting for holding 


the election it is just and - proper that 
no further 


delay should be made in 
calling :the said general. meeting ‘for 
holding: the election by the 
as early as possible. — 


appearing .for the petitioners ` 


» ALR. os 
-itself;. - 


before ` 


Committee X. . 
Learned counsel = 
suggested ; 


' $982) 


“that no further’ delay: - ‘ should- be ‘made 
_in ‘calling the’ said general meeting and 
-it ‘should be done within two months 
"from the daté of the recefpt of this order 
' by ‘the’ authority concerned. In my view 
‘the ‘reasonable time’ witnin’ which © the 
_inéeting should be callec and election 
should be held is three months. In the 
circumstances:..I direct the authority 
concerned to call the- - general meeting 
and.hold' the election within three 
-months from the date ,of the receipt of 
‘this order. The Registrar, Co-operative, 
“should: see that this d-rection of the 
‘Court is followed, With the . aforesaid 
‘direction this writ application is dispos- 
-ed of. Let a copy of this order be 
handed over to. learned .Government 
Pleader No, 5 for communication to the 
‘authority concerned mentioned in An- 
-nexure 1. 

NAGENDRA PRASAD ` SINGH, J:— 
v I agree. ; 
puf Order accordingly. 
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iB) P. JHA AND U. C. SHARMA, JJ. 


Dr. Jagdish Prasad, Appellant v. 
- Satya-Narain: Singh ‘and others, Re- 
spondents. f 


‘A. F. O, O; No, 210 of 1973, D/- 21-8- 
' 1981. * 

(A) Limitation Act (36 of 1963), Sch. 1, 
“Art, 123 Civil P. C. (1908), O. 9, 
E. 13 — Ex parte decree where defen- 
dant was duly served — Application for 
‘setting aside ex parte decree — Period 
of limitation cannot be 
date ‘of knowledge: of decree. 


(Para 6) 


(B) Bihar Consolidation of Holdings. 


“and Prevention of Fragmentation Act 
(22 of 1956), S. 4 (c) — Applicability — 
Provisions apply only ta suit, appeal; 
reference or revision — Preliminary or 
. final decree — Section does not apply. 


. The abatement will take place under. 


S. 4. (c) in respect of a proceeding or 
- suit pending before a court with respect 
.to. declaration of rights or interest in 
: any land where the corsolidation pro- 
-eeeding is going on. In zhe present case 
«the suit commenced by filing the plaint 


. and the suit came to an end. when a- 





.'*From order of Lakshman ‘Prasad Singh, 
Sub, J., Sasaram, D/- 7-7-1973. 


ee pales 


ie Jagdist. Prasad v; Satya Narain Singh ies- 
- preliminary: decree was passed... 


‘a suit, appeal, 


counted from. 


l a Nov.. 1969, 
--had -three- sons,.. - 


Pat.. 37° 


There- - 
fore, neither the preliminary decree: nor 
the final decree will abate. under. Sec. 4 
(c) as there is no such provision’ under 
S. 4 (c). The Act envisages.abatement of 
reference or revision. 
Préliminary decree or final decree will 
not come either within the - purview 
of suit, appeal, reference or revision. 
Hence S, 4 (c) will not apply in the pre- 
sent case, Case law discussed. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1981 SC ‘1450: 1981 BBCJ 197 8 


-AIR -1981 Orissa 1 (FB) 


7 
1981 BBCJ (HC) 413 7 
AIR 1980 SC 2051 } 8 
AIR 1968 SC 714: 1968 All LJ 46: 

(1968) 2 SCJ 480 8 

Janeshwar Prasad Singh, Uma Shan- . 
kar Singh and Surendra Kumar Singh, 
for Appellant; S. C. Ghosh and Jagdish 
Pandey, for Respondents, 

B. P, ‘JHA, J.:— Defendant. No 2 has 
preferred. an appeal under O, XLII, 
R. 1 (d) of the Civil, P. C, against an 
order dated 7th July, 1973, passed by 
the’ Subordinate Judge, Sasaram. 

2, In the present case. the plaintiffs 
filed a suit for partitioning the suit pro- 
perties. Plaintiff No, 1 and his sons 
claimed one-fifth share in the suit pro- 
perties. Ram Prasad Seth (defendant 
No, 1) had three sons, namely, plaintiff 
No. 1 and defendants Nos. 2 and 3, De- 
fendant No. 7 was the wife of defendant 
No,-1 and mother of plaintiff No, 1 and 
defendants 2 and 3. It appears from the 


‘order sheet dated 11th Apr. 1969 of the 


trial Judge that summons. and. notices 
were served in respect of the suit on 
the defendants. It also appears from the 
order sheet dated 28th Jan. 1969, that 
defendant No. 1 (the father) and defen- 
dant No, 7 (the mother of plaintiff No. 1 
and defendants.. 2 and. 3) appeared 
through Shri. Janki Raman. Sharma, Ad- 
vocate, In spite of service of summons 
defendant No, 2 did not appear to pro- 
secute the suit. The suit was heard ex 
parte on 20th Nov. 1969. PW Sardar 
Satya Narain Singh was examined, He 
heard argument of the plaintiffs on 20th 
Nov, 1969, and directed to put -up the 
case for orders on 21st Nov. 1969. On 
21st Nov, 1969, the ex parte decree was 
gree 

. It appears from the order dated. 
that Ram Prasad Seth 
namely, the.. plaintiff .- 
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No: 1 and defendants 2 and 3. It is for 
this reason that the court granted one- 
fifth share to plaintiff’ No. 1, one-fifth 
share to defendani No. 1 (father), one- 
fifth share to defendant No, 2 (son of 
Ram Prasad Seth), one-fifth share .to 
defendant No. 3 
Prasad Seth) and one-fifth share to de- 
fendant No. 7 (wife of defednant No, 1 
and mother of plaintiff No. 1 and de- 
_ fendants 2 and 3). In my opinion, the 
judgment is perfectly all right and in 
accordance with law, 


4, Though the order was passed on’ 


2ist Nov. 1969, defendant No. 2 filed a 
petition on 28th Sept. 1970, under 
Order IX, R. 13 of the’ Civil P: C. for 
setting aside the ex parte decree, The 
application for setting the ex parte 
' decree was dismissed for non-prosecu- 
tion on 7th July, 1973. Defendant No..2 
had filed an application for adjournment 
on that date, The court below refused 
to grant the adjournment on the ‘ground 
that the miscellaneous case was pending 
since 1970. Hence the application under 
O. IX, R. 13 of the Civil P. C, was re- 
jected, It is against that order, the ap- 
‘pellant (defendant No. 2) has ‘preferred 
an appeal before this court, 

5. In my opinion justice has been 
done to the appellant. in the ex parte 
decree passed on 2ist November, 1979. 


Even if the appellant would have con-- 


tested the case, he would have got one- 
fifth share in. the suit properties which 
he got in the ex parte decree, On the 
. basis of the ex parte order, a prelimi- 
nary decree was’ prepared. Thereafter 
we have been informed by learned 
‘counsel for - the parties that a final 


decree has’ also been prepared. 
Against final decree. there was a 
First Appeal, being ° First Appeal 


No, 429 of 1973- which was preferred by 
defendant No. 2. We have further been 
informed by. learned counsel for the 
parties that the First Appeal was dis- 
misssed for non-prosecution by an order 


dated, 7th Feb., 1979. We have also been . 


‘informed by "learned counsel for the 
‘appellant that a restoration petition ` is 
pending for disposal. 


‘6. So far as the present appeal is. 


concerned, in my opinion, the applica- 
tion’ filed under O. IX R, 13 of the Civil 
P. C. was barred by limitation. The ex 
parte decrée was passed on 21st Nov., 
. 1969 and the application under O. IX 


Pa 
> F 


Jagdish . Prasad. v. Satya Narain Singh , 


(another son of Ram _ 


ALL RB. 


R. 13 was filed on 28th Sept., 1970. 
Under Art. 123 of the. Limitation Act 
defendant No, 2 was required to file an 
application for setting aside the. decree 
within thirty. days from the date of the 
decree or, where the summons or notice 
was duly served, then from the date of 
the knowledge to the applicant in res- 
pect of the decree. Admittedly, the 
application for setting aside the decree 
was filed after ten months. The appli- 
cant was entitled to get the benefit about 
knowledge of the decree only when 
summons or notice was not duly served. 
In the present case the order sheet 
dated -11th April, 1969, clearly suggests 
that the notice or summons was duly 
served upon the defendants including 
defendant No, 2, In this circumstance 
defendant, No. 2 — the appellant, is not 
entitled to count the days: of limitation 
from the date of knowledge of the 
decree. If it is so, the application of 
defendant No, 2.is barred by limitation. 
This appeal can be dismissed on this 
ground alone. . 

7. Learned counsel ‘for the appellant 
contends that a consolidation proceeding is _ 
going on in the suit area and as such the 
appeal will abate under Sec. 4 (c) ofthe ` 


Bihar Consolidation ‘of Holdings and 
_ Prevention of Fragmentation Act, No 
doubt, under S. 4 (c), a suit, appeal, 


reference or revision abates if consoli- 
dation proceeding is going on in the suit 
area. Here the matter is quite different. 
In the present case, a preliminary 
decree was passed and thereafter a 
final decree was also passed, Against 
the: final decree First Appeal No. 429 A i 
1973 was preferred by defendant -No. 

which was also dismissed for ee 
secution. The result will be ‘that the 


final. decree was also affirmed by the 
‘High Court and the suit was finally dis- 


posed of, The abatement will take 
place under 8, 4 (c) in respect of a pro- 
ceeding or suit pending before a Court 
with respect to declaration. of rights or 
interest in any land where the consoli-| ` 
dation proceeding is going on. In the 
present case the ‘suit commenced by] . 
filing the plaint and the suit camé to anj. 
end when a preliminary decree was 
passed, Therefore; neither the . preli- 
minary decree nor .the final. decree will 


abate under S. 4 {¢) as there is no such} ` 
provision under S. 4 {c) of „the Act. The ~= 


Act envisages abatement of a suit, ap- 
peal, reference or révision.” Preliminary 


1982 Secy., E.'S, E. Board v. 


decree or final decree’ will not come 
either within the purview of suit, ap- 
.peal, reference or revisicn, Hence Sec- 
tion 4 (c) will not apply in the presént 
case, - This was the view of a Division 
Bench of this Court in Hathuni Ram v. 
Smt, Khira Devi (judgment dated 8th 
July, 1981, in F. A. No. 108 of 1967).* 
In that case it has been held that the 
preparation of final decree is neither a 
, suit nor a proceeding fo> declaration of 
any right in the suit and as such, such 
proceeding is not hit by S. 4 (c) of the 
Act. This view is also being supported 
by a Full Bench decision of Orissa High 
Court im Srinibas Jena v, Janardan 
Jena (AIR 1981 Orissa 1°, . 


8. Learned counsel for the appellant 
“relies on a Supreme Cort decision “in 
Ram Adhar Singh v. Ramroop Singh 
(AIR 1968 SC 714). In that case their 
Lordships have not come to the con- 
clusion that either a preliminary decree 
or a final decree will anzate while con- 
solidation operation is going on in the 
“suit area. Therefore, this decision does 
not apply to the facts ef the present 
case, In another decision in Satyana- 
rayan Prasad Sah v. State of Bihar 
(AIR 1980 SC 2051) them Lordships of 
the Supreme Court held that the High 
Court should not have nullified . the 
decree of the trial Court while passing 
an order under S. 4 (c} of the Bihar 
Consolidation of Holdings and Preven- 
tion of Fragmentation Act, This deci- 
sion is against the appellant. This deci- 
sion was again followed sy the Supreme 
Court in Mossomat Bibi Rahmani Kha- 
toon v, Harkoo' Gope (1381 BBCJ 197): 
(AIR 1981 SC 1450). The decision in 
Satyanarayan Prasad Sah’s case 
(supra} was neither distinguished nor 
overruled by the Supreme Court in 
Mossomat Bibi Rahmani Khatoon’s case. 
In other words, the former decision was 
upheld by the later d£cision of the 
Supreme Court. In. the operative por- 
tion of the judgment’ the Supreme 
Court held as follows ‘at p. 1455 of 
AIR):— ; : 


‘title of the appellants 
declared by the trial court in respect of 
Khata No. 458 (nakdi) has become un- 
challengeable at the hands of Brahama- 
deo or anyone claiming through him and 
the abatement of the second appeal will 


*Reported in 1981 B3CJ. (HC) 413, 


passed for the purpose 


Ehsan Ahmad Khan ~ Pat. 39 


have no impact on the title of the ap- 
pellants to Khata No. 458. i 

In my opinion, the Supreme Court did. 
not differ with the principle laid down 
in the former case of Satyanarayan 
Prasad Sah. Hence we are of the opi- 
nion that under S, 4 (c), a suit, an ap- 
peal, a reference or a revision will 
abate and neither a preliminary decree 
nor a final decree will abate. Hence, we 
dismiss the petition filed by the appel- 
lant under S, 4 (c) of the Act. Even if 
it is held that the appeal abates under 
S. 4 (c) cf the Act, the effect will be 
that it will not help the party inasmuch 
as even if the appeal abates, the final 
decree, remains alive. The suit comes 
to an enc when a preliminary decree is 
of the Bihar 
Consolidation of Holdings and Preven- 
tion of Fragmentation Act, Hence, ` in 
this circumstance, inf any event, I dis- 
miss the appeal. 

9: In the result, the appeal is dismis- 
sed.. The parties shall prar their own 
costs, 

U. C. SHARMA,- J.:— I 
the appeal be dismissed. 

Appeal dismissed 


agree that 
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S. SARWAR ALI AND 
U. C. SHARMA, JJ. 

The Secretary, Bihar School Exam- 
ination Board and another, Appellants v. 
Ehsan Akmad Khan, Respondent. 

Letters Patent Appeal No. 26 of 1979, 
D/- 16-4-1981. 


Bihar School Examination Board Re- 
gulations (1964), Chap. V, Regn, 19 — 
Import of — Cancellation of result — 
No time limit for exercise of power 
under Regn, 19 — However, it must be 
exercised in a’ manner which is free 
from vice of arbitrariness. 

Regn. 19 is only an enabling provi- 
sion.’ It does not fix a period within 
which the power under it has to be ex- 
ercised. However the power being dis- 
crefionary must be exercised in a man- 
ner which is free from the vice of arbi- 
trariness. Delayed action by itself does 
not amount’ to arbitrary exercise of 
power. If taking the totality of cir- 
cumstances into consideration, the Court 
comes to the conclusion that the action 


HY/LY/D838/81/VSS 


<- .this appeal’ may be 


40 Pat. 


_ taken -by ‘the authorities in exercise ‘of 
power under Regn, 19 can’ be characte- 
rised as arbitrary exercise of discretion, 
it would be open’ to thé court to strike 
down the ‘action: taken under the said 
regulation. . 
tions initially levelled against petitioner 
were held to be unsubstantiated. Peti- 
tionéer was ‘continuing his studies. 
after . a lapse of about a ‘year, another 
set of allegations were levelled against 
him. Held in these circumstances ‘de- 
layed action taken by. the: 
. unreasonable... Action of Board was un- 
sustainable ‘in. law., - Decision in. C.-.W. 
J.-C No. 1972 of 1978, . D/- '30-7-1979, 
: (Pat.). affirmed, AIR 1956 Mad 309 and AIR 
1976 SC. 376, Distinguished. (Paras- 5, 6) 
Cases Referred : ' Chronological Paras 


. AIR 1976 SC 376: (1976) 2 SCR 722 8 
. AIR 1971 Pat 371:1971 BL- JR 8% -5 
AIR 1956 Mad 309°: (1956) 1 Mad LJ 25 

4, 7 


TE K. Jha’ and Pashupati' Nath Jha,.for . 
Appellants: J. N. P.:Verma, Amresh Lal . 
>. and Ashok Kumar Verma, for Respon- 


dent, 


oy SARWAR ` T ALI. 
- Patent. Appeal is 


Ja — This. 


‘directed - : against ` the 


. decision. of B. S.. Sinha, J. in C, w J.C. 


1972 of 1978. 


2. The elevant tacts giving rise’ 
compactly .. stated. 
' The respondent (petitioner in the writ 

cas®) appeared at the annual examina- 
tion of the Bihar Secondary: School Exa-, 
mination in the year 1976 and was de- 
clared’ to. have passed the said’ examina- 
tion in the.first division, . After. pas- 
sing the examination he got himself ad- 
mitted in C. M. College, Darbhanga in’ 
I. Com class. The Bihar Secondary. 
School Examination Board (the *Bcard’) 
received’ a letter ‘from one Anil Kumar 
- Verma. alleging that the. petitioner had 
passed in: the examination by use. of 
, unfair means. 
-of the said. allegation’ the. case of , the 
. petitioner was referred to. the Unfair- 
` meang committee,. A notice was issued 
_ to the petitioner by the Unfair- -means 
committee asking him to. show cause as 
to why ‘his ‘examination ‘result’ ` should 
“not be cancelled. The. notice 


_amination hall ` some “of “the~ ‘leaves .from- 


‘the ` answer: books -which Were- “answered.” - 


zp ‘ oútšiders vand > thë “game were ‘in- 


Secy., B. S. E; Board ‘v, Ehsan Kirat -Khan 


‘eluded in-the answer book of the. peti- _. _.. 
sheets ; 


` petitioner. 


In the instant case, allega- 


and - 


Board.. was . 


‘Secondary School 


“Letters 
. report -of the committee ` 


` to 


.Presumably -on .the "basis | 


stated . 
oe ‘that ! on. enquiry ‘it’ had been ‘found’ that- 
otha ‘petitioner. had- sent ‘out of the x=: 


tioner; - The- writings: in those 


A; I. R. i 


were different from ‘the writing of ‘the. . 


The. petitioner appeared’. be- 


fore .the committee. . He was. asked, to 


‘write out some answers and read his 
‘committee . 


own answer books, The 


found that the allegations as mentioned .. 


in - -the show. cause notice were not sub-. 


stantiated. The Committee, however, 
in its report dated 26-12-1976 opined . 
that in the opinion of .the committee ` 


“there: weré some other ‘types of. irregu-- . 
larities” :in the. answer books, apart. from. | 
Nothing. 


those mentioned in the notice.. 
happened for about a year. However on 
26-11-1977 the petitioner” 


to; why ‘the result of the petitioner 
` Examination 

(arinual) should not ba~ cancelled. The: 
petitioner filed show cause but’ did ‘ not 
appear: before the committee. 

some controversy. between the 
as to when the retitianer. had: filed ; hisi 
show cause which: is ‘dated: 6-12-1977. 


.But that is ‘not important in this. case. ` 


The committee in ‘its. report dated 25-1- 


There ‘is: 
- parties `. 


receivéd ‘an-: / 

other communication to show’ cause as 
by: 

1976: 


1978 opined that the: petitioner had “used! - 


unfair means at the ‘examination, `This' 
was 
by the . Chairrhan of the 
9-2-1978, Thereafter `a 
was-:issued in -local 
‘The Indian Nation’? 


Board ` -on 


dated 25-5-1978 


'stàting that the result of the petitioner. 
‘ respondent 


as declared. - is | 
under the provisions ef -Regulation’: 19. 


Chapter Vof Bihar School’ Examination ° 
* respon- . 
the: - 


Board Regulations; 1964. The . 
dent-petitioner ` had ‘prayed - in 
writ ‘application for the quashing of the: 


said communique which was Annexure 2: 
The: writ: applica- . 


the writ. application. 


tion was. allowed ‘and ‘the’ pugnan: 


Annexure ‘was quashed and set aside. `- 


approved’ 


cancelled . 


“conimunique. `. 
daily - newspaper: - 


3. . The . learned. single Judge held. that. ` 


although no time limit had been . pre- 


. scribed. for taking action. under Regn. 19 
aforesaid, yet the power under the. said:” 
Regilation . had to. be. exercised ` within _ 


facts of the 
the ;. circum-’ 


reasonable time. On the 
case it. was ‘held that . in 


stances the action. taken against ‘the petiz. 
tioner, must be- held to. have been taken. ` 
i extraordinary at 
delay. .. ae ees l 


after 2 unexplained... and. - 


-4 Learned . counsel “tor” the appellants ; 
: contended : i ee 


ee 
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- (a) That the; power- urder Regn. -~ 
was an unfettered power,- a A 
the Board was., within-its jurisdiction. to, 
cancel the -result -of . fhe: petitioner;, 


(b) That the decision cf the learned © 
single Judge is, based on the decision of 
Madras High Court in Registrar, Univer- 
sity of Madras v. Sundara Shetti, (AIR 
1956: Mad- 309). This case was - distin- 
guishable from the presert -case, f 

`5, Regne 19 is as follows: we 


“In any case where the result of the 
examination. has been’ ascertained and 
published and it is founc that such rêe- 
sult has been affected bz error, mal- 
-practice, fraud, or -any other cause 
whereby an examinee . has in the opi- 
‘nion of the Board been perty to or privy. 
te, or: connived at suca malpractice, 
fraud .or improper ‘conduct, the Board 
shall have power at .any time, notwith- 
‘standing the ‘issue- of the certificate. to: 
amend: the ‘result, of suck examinee and 
to: make such. declaration as it may con- 
sider necessary , in. that behalf.” 
Dealing with. the import of the R? gula- ; 
. tion it was. held in Macar. Sharma V. 


Bihar School Examinatior ~ Board, 197i. 
BLJR.8: (AIR -1971. "Pat 371 at-p. . 373). 
“The Regulation -aforesaid is .only- enz 


abling. and. does . not require. that in. 
every case: where anerroris detected ‘the 


same should be corrected irrespective ‘of . 


the, consequences and irrespective of the 
effect of such a correction on the career . 
of a student who.on-the basis of a. duly 
published result, and without any. fault 
on his part has prosecut2d his studies”. 

This enabling provision, no doubt, does 
not fix a period witkin ‘which the 
power under:the Regulation has to be 
exercised. However, the .power -being 
discretionary must be exercised in a 
manner which is free -from. the vice of. 
arbitrariness, >` ` Delayed action - under 
‘|Regn. 19 by itself does mot amount, in 
my. view, to arbitrary. ex2rcise of ‘power. 
Suppose someone has’ been : guilty ° ‘of 
fraud.. He has’ also been careful enough < 
‘to see. that the same is- Aot - discovéred, . 

But when it is idiscoverad, - ‘I do- not 
think the authorities would be. debarred 
‘from taking action urder Regn,. 19. 
merely-on the ‘ground. that. the. action is 
being: taken. after a. clapse_of-~ 
able time, It: all depends: on` thé circum- 
szances of, each case. It. -s, neither advi~ 
sable nor, possible: to lay. down. situations 
action, taken... uder.. “Regulation , 





: , Secy.,. -B. S.- E, Board. v. 


,be. characterised 


consider“ : 


Ehsan Ahmad -Khan - Pat. 41 .- 


. 19-after Japse.of. a~.considerable timel 
‘could -be said to be- arbitrary exercise 
of discretionary power. It all. depends 


-on the task. in hand. Thus, if taking the 


totality of the circumstances into .consi-|_ 


deration, the court comes to the conclusion], - 
that the action. taken by the authorities}. - 


in. exercise of power under Regn. 19 cam 
.as arbitrary exercise) 
of discretion, it - would be open +o the 
court to strike -down the action taken 
under the. aforesaid Regulation, 


6. In the instant case the atlagations} 
initially levelled against the -petitioner 
were held to be unsubstantiated. . There 
was no reason for the petitioner to think 
that further action was under: contem- 
plation, . He joined L Com. course, He 
was continuing his studies with the firm 
convictions that the Board had nothing 
against him and yet after- a lapse .of 
about a. year another set of allegations 
- were levelled against the petitioner. ` |. 
those circumstances. „and taking other 
relevant circumstances ' mentioned in the 
_ judgment the learned. single Judgé camé 
“to the ‘conclusion that this. delayed ace 
` tion taken by the Board was unreason- 
able.’ I am not- persuaded to take a dif- 
: ferent view from the one taken ‘by ` the 
“learned. single Judge in the peculiar ` ċir- 
cumstarices of the instant “case: The 
action taken. by the Board was sae un- 
sustdinable in law. : 


.%, So far as the decision ‘in Sundara 
Shetti’s case (AIR 1956 Mad 309) is con- 
cerned, the decision is, no doubt, dis- 


- tinguishable as the. decision was based 


on the principle of. legal or equitable 
estoppel. ‘Indeed, the learned single 
Judge has not based his decisión on this 
case. He has only referred to it as. in- 
his view the decision lends some _support 
“ to the view taken by him that delay in 
taking action ‘by the - authorities con-" 
cerned is a relevant -factor to be con- 
sidered. I do not, therefore, think that 
the decision in- the mustang case is based 
on Sundara Shetti’s case.: 


‘8.' Learned counsel: for the respon- ` 
dent relied ‘on the decision: of the. 
-Stipreme Court “in ‘Shree’ Krishan v. 
Kurukshetra University - (AIR 1976 SC. 
376). Ir this case’ the petitioner was 
permitted to. appear . at the- examination : 
after’ fulfilling” the. formalities. Later he - 
was informed that since. the percentage. 
of.-lectures..which he. had:-to' attend. -was. 
short, his candidature -. stood cancelled.- 


* the examination, 


42 Pat, Kashi Choudhary v. 


This action was under challenge. It was 
held on interpretation of the relevant. 
provision that, this could not- be done. 
The cancellation ‘could only be before 
_ It was observed {at 
p. 380)”. It is, therefore, manifesg that 
once the appellant was allowed to take 
the examination, rightly or wrongly, 
then the statute which empowers the 
University to withdraw the candidature 
of the appellant has worked itself out 
.and the applicant cannot be refused ad- 
mission subsequently for any’ infirmity 
which should) have been looked into be- 


‘fore giving the applicant permission te. 


appear.” The relevant clause ‘ef the 
Ordinance . specifically stated that the 
provisional certificate given by the com- 
petent authority could be withdrawn at 
any time before the examination, if the 
applicant fails to attend the prescribed 
course of lectures before the end of his 
` term. The power being, thus only exer- 
cisable before the examination, the 


Supreme Court held that the certificate . 


could not be cancelled after the student 
had appeared at: the examination, 
principle enunciated in this case has no 
' relevance so far as the present case is 
concerned, ; 

9. I am, therefore, of the view that 
sufficient grounds do not exit for inter- 
fering with the decision of the learned 
' single Judge. The appeal is accordingly 
dismissed, but in the circumstances 
without costs. > 

U. C. SHARMA, J.:— r agree 

Appeal dismissed. 
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S. ALI AHMAD, J. 
Kashi Choudhary, Appellant v, Muja- 
“taba Hassan and another, Respondents, 
A, F. A. D. No, 179 of. 1979, D/- 4-9- 

1981.* f 

Civil P. C. (5 of. 1908), ©. 7, Br. % 
8 — Suit for ejectment and arrears of 
rent — Title of house found with plain- 
tiff — Defendant fòund to be licensee 
and not tenant — ‘Suit sought to be dis- 
missed as ease of licensee. was not men- 
tioned — Equitable relief of ejectment 
ean be granted. : 


*From decision, of Nawal Kishore 
Prasad, Sub: J. Biharsharif, D/- 23-12- 
1978. 


LY/LY/F580/81/AGM/MVJ 


-The- 


- ALR 


All that O. 7, R. 8 provides is that the 
plaintiff should- state the grounds on 
which he seeks relief. Ht does net how- 
ever mean that equitable relief under 
O. 77 R. 7 cannot be given if all grounds 
are not mentioned. (Para 8) 

Where ejectment is sought on ground 
of default in paymen; of rent and the 
Court finds that the defendant was not 
a tenant but was a licensee, the suit it- 


Mujataba Hassan 


self need not fail fer not mentioning the. 


case of a license. In such a case, the 
Court has discretion under O, 7 R. 7 
to grant an. equitable relief of ejectment 
on the basis of title, AIR 1951 Pat 559, 
AIR 1954 Pat 128 and 1968 BLJR 467, 
Relied on. ~ (Paras 5, 6) 
Cases Referred : - Chronological Paras 


AIR 1976 Pat 229:1976 Pat LJR 175 5° 


1968 BLJR 467 
ATR 1954 Pat 128: 1953 BLJR 385 
AIR 1951 Pat 550 5, 7 


Girish Chandra Narain, for Appellant; 
S. S. ‘Asghar Hussain, for Respondents, 

JUDGMENT :— This appeal by the 
defendant arises out of a suit filed by 
-the plaintiff-respondenis for a.decree of 
eviction of the appellant and also for 
realisation of arrears of rent amounting 


to Rs, 925/- for the period from 1-5-1970" 


te 8-8-1973 at the rate of Rs, 25/- per 
month ‘in respect of the suit house. 

2. Shortly stated, the case of the 
plaintiff respondents was that the land 


over which the suit house stands belong- ' 


` ed to one Mohammad Noor. The plain- 
tiffs took settlement “from Mohammad 
Noor and constructed a house over it. 


, Thereafter, it is said, the plaintiffs gave- 


the suit house on rent to. the defendant. 
The defendant defaulted in payment of 
rent and, therefore, the suit was filed 
for the reliefs already mentioned earlier. 
. & The defendant appeared and cón- 
tested the suit. ~ According to him, the 
house did not belong to the plaintiffs; 
rather it belonged to him. As such 
according to the defendant, 
ao relationship of landlord and tenant 
between them. According to the defen- 
dant, therefore, the plaintiffs were nei- 
ther entitled to a decree for eviction nor 
for realisation of the -arrears of rent 
amounting to Rs, 925/-. _ te 

4. Several issues were framed. One of 
the issues was as to whether the suit 
house belonged to the plaintiffs er 
_the .defendant. 
appreciation of the evidence on record 


7 
7 


there was . 


ta + 
The trial Court on an > 


X 


. J., had to deal 


1932 _ Kashi Choudhary 
came to the conclusion that the suit 
house belonged to the plantiffs, It also 


held that the plaintiffs gave the suit 
hcuse on -rent to the defendant and the 
defendant did not pay the rent as sti- 
pulated, It, therefore, decreed the suit 
in full. On appeal by the defendant, the 
lower -appellate court upheld the finding 
recorded by the trial Court that the 
plaintiffs were the owners of the house. 
It, however, did not agree with the trial 
Court that there was a relationship of 
landlord and tenant between the parties. 
According to it, the appellant was only 
a licensee. On these findings, the lower 
appellate Court maintained the decree 
for eviction, but set aside - the _ decree 
for realisation of Rs, 9%5/- being the 
rent from 1-5-1970 to 8-8-1973, It, 
however, granted a decree for damages 
for use and occupation of the suit house 
at the rate of 0-75 paise per day with 
effect from the day the decree was passed 
by the trial court. - 


5. The appellant in this appeal has 


challengéd the decree for eviction. AC- 


cording to the learned counsel the lower | 


appellate Court having held that there 
was no relationship of landlord and 
tenant between the parties, acted ille- 
gally in passing a decree for ejectment 
after recording a finding that the appel- 
lant was a licensee. According to the 
learned counsel, it was “neither the evi- 
dence of the defendant nor of the plain- 
tiffs that the defendant was a licensee. 
As such, according to th2 learned coun- 
sel, the Court had no jurisdiction to 
make out a third case. Further, learned 
counsel urged -that the decree for evic- 
tion was sought on the greound that the 
defendant was a tenant and had defaul- 
ted in payment of remta Since that 
was not proved, the suit had to be dis- 
missed. In. that. conection learned 
counsel referred to tke decision in 
Abdul Latif v. Mahadeo Lal (AIR 1976 
Pat 229). In that case, Madan Mohan 
Prasad, J., held that in a suit for per- 
manent injunction only, a decree for 
possession cannot be passed. This case, 
in my opinion, has no application to the 
facts of this case, Ratker the case re- 
ported in. Mohammad Mian v. Jugesh- 
war Prasad (AIR 1951 Pat 550) fully ap- 
plies to the facts of this’ case. Reuben, 
with a case where a 
decree for eviction was sought’ against 
a tenant. The Courts held that the 


v. Mujataba “Hassan Pat, 43 


‘defendant was not a tenant. But at the 
same time, held that the plaintiff had 
‘title to the suit property, On these facts, 
it was held that in such a situation, the 
Court had discretion under O. 7, R. 7 of 
Civil P. C. to grant an equitable relief 
of ejectment on the basis of title, pro- 
vided the plaintiff has done nothing to 
disqualify him from receiving an equit- 
able relief, and the issue of title has 
been raised and fairly tried, 


6.° Now in the present case also, as 
I have stated earlier, the title of the 
plaintiffs was denied and the defendant 
zJaimed title to the suit property in 
himself and issue regarding title was, 
therefore, framed, Both sides adduced 
full evidence on the question of title. 
The two Courts below concurrently 
found title with the plaintiff-respon- 
dents, But at the same time, the appel- 
late Cours also held that the plaintifis 
had not keen able to prove relationship 
of landlord and. tenant, I do not see how 
this case can be distinguished from the 
case I have just referred to above. 


7. Learned counsel for the appel- 
lant also could not distinguish this case. 
He, however, urged that the proposition 
mentioned in the above case needs re- 
‘examination, I do not think I can ac- 
cede to this request. The case that 
I have just referred to above is a Divi- 
sion Bench case which was followed in 
the case of Smt, Kasturi Devi v,. Shri- 
pal Singh (AIR 1954 Pat 128), by another 
Division Bench. Then against these two 
cases were relied upon by a learned 
single Judge in the case of Gauri Sao 
v. Ramkishun Sao (1968 BLJR 467). The 
law as laid: down in the case of Moham- 
mad Mian v, Jugeshwar Prasad (AIR 
1951 Pat 550) has stood till about thirty 
years. I co not think there is any justi- 
fication fer me now to doubt its correct- 
ness. 

8. Learned counsel also drew my at- 
tention to the provisions of O. 7, R. 8 
of the Code of Civil Procedure, and on 
that basis contended that where. the 
plaintiff seeks relief in respect of sev- 
eral distinct claims or causes of action 
founded: upon separate and distinct 
grounds, they shall be stated as far as 
may be separately and - distinctly, Ac- 
cording to the learned counsel, since the 
case of the licencee was not mentioned 
no relief can be given to the plaintiffs, 
treating the appellant as a licensee, All 
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grounds on which he seeks reliefi- . 


is that: the plaintiff should. state 


It 


' J|does not mean that equitable relief un- 


. ider O. 7, R, 7 cannot. be given if all the 
‘grounds are not mentioned. 


In fact, if 


~“ the’ argument of the learned counsel is 


accepted, then there will be no scope’ for 
the Court to grant equitable relief, 


_?'9. A ecross-objection has also beén ` 
-filed on behalf of the plaintiffs against 


that ‘part of the decree by which their 
claim for arrears of rent for the zeriod 
prior to the judgment. passed . by the 


, trial Court was refused. Mr. Hussain in 


support of his cross- objection submitted 
that- the appellant was living in the 


Shouse even prior to the date when the 


‘decree was passed by. the trial Court. 
He, therefore, contended that a decree 


. for ‘damages at least should have been 


passed with effect . from Ist of May, 
1970, This argument of Mr. Hussain’ has 


; no substance. According to the finding 


recorded by the Court of appeal bslow, 
the appellant was not paying any rent 


‘to thé plaintiffs, and if he was a licen- 


see; as the finding goes, he 


cannot, by 
a decree’ passed by -the Court, be com- 
pelled to pay for residing in the house. 

(10, For the. arofesaid reasons I see 


' no merit either in the appeal or in the 


~pellants v. 


eross<objection. Both of them are, there- 
fore, dismissed; but without costs, 
Appeal dismissed. 
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`B, P, JHA AND U, C. SHARMA, JJ. 


Ap- 


Satyanarain Mahto and. another, 
and 


- Rameshwar Mahto 


: others, Respondents, 


: Expln, 2 does 


of. Hindu father 


‘From decision of P. N, Sanyal, 


>A. F. O. D, No, 667 of 1968, D/- 17- 8- 


i 1981. + 


"Hindu Succession Act (30 of 1956), 
Ss. -8 and 6 Proviso, Expin, 2 — Death 
in 1959 — Widow, 
daughters, and sons left behind — All 
sons separated ‘from father in 1950 
not apply — Property 
has to be divided. equally according to 
S. 6 proviso, 

- Where a- Hindu father who has sepa- 
rated from..all his sons dies leaving be- 


2nd 
“Addl. Sub, J.,, Darbhanga, “D/- 10-8- 


. 1968. . 


cy, _ p - A 
m v/v /Foe4/S1/AGMIMVS a taigna: 


» . Satyanarain. v: Rameshwar - 


.|that R. 8 of-O, 7 of Civil P: C. ‘provides 
the’ 


~hind_a’ widow, two daughters, one “sen” - 
and heirs of two predeceased sons, S 8 
and proviso to S: 6 would: apply to “the 
succession of the ccparcenery: property ` 


the deceased owned. The- property has , - 


to be divided equally and each. set of 
heirs has to take 1/6 share. (Para 6) ` 


It is not correct to say that in “view | 
of Expln. 2 to S. 6, Proviso, because the ` 
deceased had separated from his sons, 
the sons or their heirs cannot claim a 
share in his property. and that his.wi- ~ 
dow shall be the -sole successor. - Under . 
Expln, 2 the undivided person excludes 
the divided one from succession. In the. 
instant case as all the sons had sepa- 
rated no one had preference over the 
others and therefore Expin, 2 did not 


f apply. AIR 191% Andh Pra 258, Rel, on. 


(Paras ’ 4, 5, 6) 
Cases Referred : Chronological Paras . 
ATR 1972.Andh Pra 258: (1972) 1 Andh 
` NE 306 aS 4 


T. K,.Jha and Lala Sachindra Kumar, 
for Appellants; Ramanand Kumar, for .. R 
Respondents. 

JUDGMENT :— This appeal arises out’ 
of a partition suit. - Originally,.”’ 
‘the | plaintiffs claimed 1/6th ‘share 
in the suite property.’ The suit . 
property is -a. house in. the ‘town 
of Laheriasarai,. One Janki Mahto: had - 
three sons, namely,. Juri Mahto, Chulhai 
‘Mahto and Lakshmi Mahto, The heirs of 
Juri Mahto are the, plaintiffs in this 
case, Lakshmi Mahto is. defendant No. 1 
and his two sons, namely, Satyanarain 
Mahto and Rajendra Mahto are defen-. 
dants i/a and 1/b (appellants). Chulhai 
Mahto died in 1960 leaving behind two 
daughters, namely, defendants 3 and- 4 
and’ a widow who is defendant No, 5. 
There are two daughters of Janki who 
are defendants 6 and 7, Defendant No. 2 
was Most.’ Mushni, widow..of Janki. 
Most. Mushni. died during. the pendency 
of the suit. 
` 2, Admittedly, there was a partition 
by a registered deed of partition (Ext. 3) 
dated 11-7-1950, By this registered par- 
tition deed the properties. of- Janki 
Mahto were partitioned among: Janki 
Mahto, Juri Mahto, Chulhai Mahto and 
Lakshmi Mahto. Each got 1/4th share in 
the ‘joint family property. ` The house, 
which is in dispute in ‘the présent suit, { 
was allotted to .Janki Mahto. Admitted- * 
ly, Janki: Mahto died in the year 1959. 
Most.: : Mushhi iwas ‘living. with him; -` 


ALR t 


7 


‘Hindu dying intestate shall devolve 
cording to the provisions of. this Chap- 


. the. Schedule;...” 
heir of the Schedule, then the property . 


- 


‘to ‘this Court, Learned 


1932 


After the death of Janki, ‘Most. Mustni - 


executed “a--registered sale deed ` (Ext. 
B2-I) dated 20-11-1963---n favour of 
defendants 1/a- and 15> appellants te- 
fore - this Court). - . 


7B On these facts; the court below? 
granted 1/6th 


share to the plaintifs, 


1/6th to Lakshmi, 1/6ch to defen- 
‘dants 3, 4 and 5, 1/6th. to defen- 
dent No. 6, i/6th to defendant Ho: 


7 and 1/6th to Most, Mushni. In other 
words, Janki died leaving behind six 
heirs, namely, heirs of Chulhai (defen- 
dants 3, 4 and 5), Lakshmi (defendant 
No. 1), plaintiffs Most. Mushni (widow 


‘of Janki), defendant No, 6 (daughter of 


Janki): and defendant No. 7 (anotier 
daughter of Janki). In other words, 
the court. below granted’ equally 
1/6th share to each. cf the above- 
mentioned six sets of heirs of Janki 
in.; the house in. question, On 
these facts, the court b2low also held 
that the sale deed executed ‘by Mast. 
Mushni in favour of defendants 1/a and 
1/b is a genuine document and for con- 


- sideration, It is for this reason that the 


court below held that she 1/6th share 
held by Most. Mushni will „devolve on 
defendants l/a and, 1/b tthe appellar-ts). 


-. 4, Against this judgment, defendants 
‘Wa and 1/b have- preferred this appeal 
Sounsel ‘for the 
‘appellants contends that in view of 
Expln, 2 of S.-6' of the Hindu Succes- 
‘sion Act, 1956 (hereinafter to be reter- 
red to äs ‘the Act’) Most, Mushni was 
the sole heir of Janki. In other words, 
hë: means to ‘say that the.sons, who 
separated from Janki in 1950, will not 
be entitled to inherit ary ` share alter 
the ‘death of Janki. According to him, 
the only heir of Janki will be Most. 
Mushni, We are mabe to accept his 
contention. ‘General law of inheritence 
is- mentioned in S. 8 of the Act, Accerd- 
ing to S. 8, “the property of a male 
at- 


ter:— (a) fiirstly, upon the heirs, þe- 
ing the relatives. specified in class I of 
‘lf there exists class I 


Jeft by the father will equally be in- 
herited by all the heirs mentioned in 
class I of the Schedule. According to 
5,8, the six heirs of Jarki will each get 
1/6th share -in the property left by him. 


' In; other words,—-his- three sons; his.-two 
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daughters -and Most. ` Mushni -will each 
get 1/6th share in the property left. by, ` 


Janki. In other words, the house, whichl-. - 


had fallen to the share. of Janki, would 
be’ equally divided amongst all the six 
heirs of Janki according to S, 8 of the 
Act. Section 8 is general in nature. Sec- 


‘tion 6 of the Act is an exception to S, 8. 


Section 6 provides that if a male Hindu 
dies after the commencement ~of. this 
Act, having at the time of his- death an 
interest in a Mitakshara coparcenary 
property, his interest in the property 
shall devolve by survivorship. upon the 
surviving members of the coparcenary. 
There is a proviso to S, 6 which pro- 
vides that the principle of survivorship 
will not be governed if there is a sur- 
viving female relative as specified in 
class I of the Schedule. If the case 
comes within the proviso then the .inter- 
est of the deceased in the Mitakshara 
coparcenary property shall devolve by 
intestate succession and not by survivor- 
ship. In the present case, learned coun- 
sel for , the appellants relied upon 
Expln. 2 to S. 6 which runs as’ follows: ` 


“Nothing contained in the proviso to 
this section shall be construed as enabl- 
ing a person who has separated himself 
from the coparcenary -before the -death 
of the deceased or any of his heirs to 
claim on.intestacy a share in the inter- - 
est referred to therein.” ` 


Learned counsel for the appellants con- 


tends that in view of the fact that Janki 


separated from his sons ih the year 
1950, the sons or their heirs, who had 
separated, will not be able to claim eal 
share in the property left by Janki after 
his death. In our opinion, this is not the 
correct proposition, This point-was cor- 
rectly answered in Ganta Appalanaidu 
v. Ganta Narayanamma (AIR 1972 Andh 
Pra 258). Exactly, this was the quests 
raised in that case, < 


`5. We explain this point by giving 
an illustration, ‘There was a separation 
between A, the father, and his two sons 
—B and C) B completely separated 
from ‘his father, After partition, C re- 
mained joint with A, After the death of 
A, C will inherit the property by virtue 
of Expln. 2, B cannot lay any-claim for 
partition in respect of the property left 
by A after his death. We give another 
example, There was a separation among. 
A, B and C. A was the father and B and 
C were his sons; All the’threé were liv- 


-, member 
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ing separately, A died leaving behind 


`. his widow‘and two sons — B and C, B 


_and C along -with the widow will be en- 
titled to equal share in view of S. 8 of 
the Act. i i 


6. It is a settled law that all the sons 
have a right to inherit the property left 
by their father though there is a sepa- 
ration, “Each son will be entitled to 
equal share along with the other female 
relatives ‘of class I as méntioned in the 
schedule, The only exception is the for- 
mer illustration which was given earlier. 
In the present case each will get it in 
view of Expin, 1 of S. 6. Section 6 pre- 
scribes that the property will devolve 
. by- survivorship’ upon the surviving 
members of the coparcenary, The prin- 
ciple of survivorship will not apply to 
a case where there is a female relative 
mentioned in’ class I of the schedule of 
S: 8 If a female relative of class I. is 
there then the property left by a’ male 
in the coparcenary shall de- 
volve equally upon the different. mem- 
“bers of class I of the schedulé, In view 
of Expln. 1 each one will get equal 
share so far as class I heirs of the sche- 
dule are concerned.- Expln, 2 will apply 
to a case where the former illustration 
applies, In the former illustration it has 
- been shown that A died leaving behind 
his two sons — B and C. After separa- 
tion, A-and C remained joint. In this 
case Expln, 2 will apply and C will in- 
herit the property left by A because ‘he 
was living with A, and B had no right.. 
.to lay any claim in respect of the pro- 
perty left by A. In a case of this type, 

. only Expln, 2 will apply. Otherwise, in 

‘all the cases, after the father dies, all 
his heirs including his sons, daughters - 
and widow: will take equal share. We, 
therefore, reject the contention of the 
learned . counsel for the appellants to 
the effect that Most, Mushni became the 
. sole_ heir after -the death of Janki. If 
‘Mushni was entitled to 1/6th share then 
‘she was entitled to transfer. her 1/6th 

share to any other’ person. > The 

court below was satisfied with the 
genuineness of transfer made by Mush- 
ni under Ext. B2-I in favour of defen- 
dants i/a and i/b (appellants) in respect 
of her 1/6th share, and to that extent 
the share {ie 1/6th share) will devolve 

on appellants. (defendants i/a and 1/b). 

The other heirs, namely, the plaintiffs 
_ will get 1/6th share, defendants 3, 4 and 


\ 
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5 being the heirs of Chulhai will get 
1/6th, defendant No. 6. -as being 


the daughter of Janki will get 1/6th 


share, defendant No. 7 being another 
daughter of Janki will get, 1/6th 
share and defendant No, 1, being the 


son of Janki will also get 1/6th, and de- 
fendants 1/a and 1/b (appellants) will 
get 1/6th, the share which was sold by 
Most. Mushni in. favour of defendants 
Y/a and 1/b, The same view was ex- 
pressed by the trial Judge to which we 
agree, In this view of the matter, we 
Accept the testimonies of plaintiffs’ wit- 
nesses and reject the testimonies of de- 


fendants’ witnesses so far as this point. 


is concerned, e 

7. DWs 9, 10 and'11 have stated. that 
defendants 1/a and 1/b, after purchase, 
had constructed a new house, The state- 
ment of these witnesses has not been 
rejected by the court below. On the 
other hand, .it appears from para- 
graph 21 of the judgment, that ‘the trial 


“court had accepted the correctness of 
statement of the defendants’ wit- _ 


the 


nesses. It is, therefore, clear that after 7 


purchase defendants 1/a and.1/b have 
constructed a new ‘house. Defendants 1/a 
‘and 1/b (appellants) were :entitled to 
only 1/6th share in respect of the pro- 
perty sold by Most. Mushni, The Advo- 
cate-Comimissioner is directed not to 


disturb the possession of defendants 1/a - 


and 1/b (appellants) in respect of the 


new house, He will value the new house. 


and give compensation of 1/6th share to 
each of the different sets of defendants 
and the plaintiffs. In other words, he 
will value the price of the new house 
and after deducting the valuation of 
1/6th share, the' balance of the valuation 
shall be equally divided, j.e., 1/6th to 
each of the parties, namely, 1/6th to the 
plaintiffs, 1/6th to defendants 3, 4 and 
5, 1/6th to defendant No, 1, 1/6tk to de- 
fendant No, 6 and 1/6th to defendant 
No. 7, In other words, 1/6th of ‘the valu- 
ation, as indicated above, should be paid 
to each of the abovementioned parties 
after deducting 1/6th share which be- 
longs to defendants i/a and 1/b (appel- 
lants) by virtue of the sale deed (Ext. 
B21). _ pA . 

8, In the result, the appeal is dis- 
missed with the modification and clari- 
fication made in respect of the new 
house, Parties will bear their own costs. 





Appeal dismissed, . 


y 
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B, P. JHA, 5. 
Smt, Prem Kishori Devi Petitioner v. 
State of Bihar, Opposite Party. 


Civil Revn. No, 1020 of 1980, D/- i5- 5: 
1981.* 


Court-fees Act (7 of 1870, S. 7 fiv) (c) 


—- Cases falling under S, 7 (iv) — Court 
has no power to interfere. 


In the cases falling. under S, 7 (iv) of 
the Court-fees. Act liber-y has heen 
given to the plaintiff to state the valua- 
ticn in the plaint, I£ such option is ex- 
‘ercised by the plaintiff -hen in that 
case the court has no business to inter- 
fere with such valuation given in 
plaint. AIR 1958 SC 245, Foll, (Para 5) 
Cases Referred : Chronelogical Paras 
4 


Tara Kant Jha and Ramesh Jha, for 
Petitioner; €. K. Sinha, Govt. Pleader 
No, 4 and Anjani Kumar Sinha, Jr. 
Counsel te Govt, Pleader No. 4, for Op- 


, posite Party. 


4 


ORDER :— The civil revision petition 
-has been filed by the plaintiff against an 
order dated 5-4-1980 passed by the Sub- 
ordinate Judge, Katihar, 


2. The plaintiff filed a suit for a de- 
claration that the plainfiff is the kai- 
yami raiyat of the suit lend. The plain- 
ti also prayed to pass am order óf per- 
manent injunction restraining the State 
of Bihar frém interfering with the khas 
possession of the plaintifi over the suit 
land, The plaintiff valued the suit at 


Rs. 5,350/-, as stated in paragraph No. 17- 


of the plaint, for the purpose of juris- 
diction and court-fees.- The defendant 
raised objection ta the valuation, The 
court below held-by tke order dated 
5-4-1980 that the valuation of the suit 
amounted to Rs. 2,40,000'-, 

3. It is conceded by the learned coun- 
sel for the State that the suit will come 
within the purview of S, 7 (iv) (c). of 
the Court-fees Act. It is relevant to 


quote S. 7 (iv) (c), which is-as follows:— 


t7; The amount of fee payable under 


this Act in the suits rext hereinafter 
mentioned shall be computed as fol- 
lows :— r Aa 

$ Xx XX ” XX 


.*Against order of Jugal Xishore Prasad, 


$ 


Sub, J., Katihar, D/- E-4-1980. 
HY/LY/D846/81/JDD -- 


Prem Kishori 


. prayed 


the 


Devi v. State 
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Gv) In suits:— . 
xx =x xXx 


{c) to obtain a declaratory decree or 
order, where. consequential . relief is 


xx EX . XX 

according to the amount at which the 
rslief sought is valued in the plaint or- 
memorandum. of appeal, 

In all such suits the plaintiff shall 

state. the amount at which he values the 
relief sought.” - 
H the case comes within the purview of 
S. 7 (iv) of the Court-fees Act then the 
court will accept the valuation’ given by 
the plaintiff im the plaint, -In my 
opinion, liberty has been given to the 
plaintiff to state the valuation and such 
valuation shall be accepted by the court. 
The court, has no authority to interfere 
with the valuation in cases falling under 
S. 7 (iv) (c) of the Court-fees Act on 
the ground that it is arbitrary or it is 
below the market value, No such power 
has’ been given to the | court under the 
Act. - 

4. In this connection Tearned coun- 
sel for the petitioner- relied upon a deci- 
sion of the Supreme Còurt in Sathappa 
Chettiar- v, Ramanathan Chettiar (AIR 


. 1958 SC 245). It is relevant to quote a 


` 


few portions of paragraphs Nos. 14 and 
15 of that decision : 

"IE. 8 Section 7 further provides that 
in all suits falling under S, 7 (iv) the 
plaintiff shall state the amount at- which 
the value of the relief is sought.” If the 
scheme laid down for the computation 
of fees payable in suits covered by the 
several sub-sections of S., 7 is consider- 
ed, it would be clear that, in respect of 
suits falling under sub-s, (iv),, a depar- 
ture has been made and liberty has 
been given to’ the plaintiff to value his 
claim for the purposes of court-fee, Tne 
theoretical basis of this provision ap- 
pears to be that in case in which the 
plaintiff is given the option to’ value his 
claim, it is really difficult to value the 
claim with any precision or definiteness. 

15. "...The computation of court-fees in 
suits falling under ‘S, 7 (iv) of the Act 
depends upon the valuation that the 
plaintiff makes in respect of his claim. 
Once the plaintiff exercises: his option 
and values his claim for the purpose of 
court-fees that determines the value for 
jurisdiction.” 


5. On the basis. of ie observations 


. made above L hold that in cases falling 
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state the valuation in’ the . plaint:. If 
such option is exercised by :the. plaintiff 
then in that case the court has no busi- 
ness to interfere with 
‘|given ‘in the plaint, .. ; 
. -6, ~Learned counsel for the oppoiie 
` party contends’ that the ` plaintiff- has .not 


been given an’ absolute ‘right to -place - 
am 


any valuation on her relief- I 
. unable to’ accept -his argument in 
* “view of the Provisions of Sec. 7 {iv} of 
- the Court-fees Act, (as quoted above), 
as well as on the basis of the decision 
“of the Supreme Court, Hence, 
_ the plaintiff. to, pay ad valorem court- 
“fee on Rs. 5,350/=. I, therefore, set aside 
‘the. order -dated 5th’ April, 198) by 
which -the valuation was raised to Ru- 
pees 2,40,000/-- ` - 
7% In “thé result, the -getifion is. al- 
lowed “and the, order dated 5th April, 
. 1980 is. set aside’ and the court below is 
’ directed to abide by the directions given 
in this judgment. Parties , shall. “bear 
their own costs, 5 2002 00 
Petition- allowed. 
“AIR 1982 PATNA 48 
l _ UDAY SINHA, J. 
: Lachandeo Sahni‘.and another, 
- tioners. v. State. of. Bihar oe others, Re- 
spon jénts, 


. Lachandeo* Sahni v::. State Spee 


under S:.7 (iv) of- the-- Court-fees + Act. . 
liberty- Has: been’ given to the plaintiff to. 


such : valuation > 


I direct . 


Peti-: 


Civil Writ Jum, Case ` No, 555 a “1981, 


“D/- 2724-1981." - 

(A) > -Bihar and ‘Orissa’ Co-operative 
Societies" Act (6. of 1935), Ss. 48, 6524 — 
- Election “dispute —_~ Matter pending be~ 


fore Deputy Registrar — _ Minister is 
competent to intérfere. : i 
‘Deputy’ Registrar: exercising , jurisdic- 


tion iù election dispute is a. court. How- 


. éver, ` “where by an order - the Deputy 
. Registrar stayed the functioning oË 

newly, elected: Managing. Committee un- 
_ til further ‘orders, the Minister in- exer- 


a 


. cise of -powers under: S, ‘65A would ‘be 


“competent to interfere with ` the ` order 
and- stay the operation of the~ order 
passed by the: Deputy” Roget AIR 
1967 SC: 1494, Rel; on, ` (Para 3) 


It could: not be ‘said’ that ‘the: Minister. 


could’ not: ‘have’ ‘called . for the ‘records: af 


‘the case -whén he ‘exercised. the jurisdic- 


< tion conferred upon him by °S. 65A. _ The ay 


z -+ EX/LY/Pse7/81/RGSIMVI/E.. 


. executive, 


occurring 
‘the Minister , 


-Cases "Referred : 


AIR 1967 SC 1494°. 


State Govérnment:.may ofits: own ~mo- 
tion or on an application -call for 
records -of any -proceeding of any, mat- 


OALR Os 


any - 


‘tet . pending ` before. the ‘Registrar or .his . . 


subordinate or. any person. acting under |... 


his authority and. 
such orders as may deem fit. 


examine ahd: - pass *®', 
(Para 3) .¥ 


. Further, it could not.be said‘ that: the: . 


Minister could pass orders.in terms: 


orders passec..by-the Registrar vor chis 
subordinate. as. the expression “election” 
will” also cover “election dispute” where 
an election has beén challenged, <. 
BBCI (HC) 109, Rel, on. (Para 3) 


(B) Bihar and Orissa saa tnd 
Societies Act. (6 of 1935), - 65-A 
Minister is executive 
However, 


tion 65-A. 


Minister is an: exécutive Anions 
-But he has jurisdiction ` to intefferé. in- 
` judicial. matters pending. in the court of 
> as- the’ law- ‘con gy, 
explicity. lays: down ` 
the State. Government, an execu-.: 
tive functionary -. may . pass. ‘such. orders . 


the Deputy Registrar ` 
tained in S: 65-4 
that, 


as it may deem fit, (Para: 4), 


(0) - 


6f. 
Sec, 65-A ,only in regard to’ executive. © 


1979 - 


P ARTE mes Ne 
he has jurisdiction to inter-:. 
-fere in Judical matter oy virtue ` of See; Í 


£ 


Bihar and Orissa ‘Co-operative 


Societies Act {6 of 1935), S. 65-A — Ex- ` 


pression “State, Government” —— It in- 
cludes Minister, 


Arts. 166 (3) and 162). 


(Constitution of India). : 


‘:For discharging the. functions of. the. 


the 


Business lays’ down 


the. authority of the Minister-in- -charge 


.who_may by means`of standing, orders 


Governor, has. framed. 
Rules of Executive Business. in terms. of. 
Art. 166 (3) of. the Constitution, Rule 21 
in: Part III of the Rules of- Executive | 
that. cases . shall . 
ordinarily be disposed of by or under: 


py 


give such: directions as he’ thinks fit for . 


matters, Therefore it could not bé said 
that the .expression: “State Government” 
in S. 65-A _does not include 
for a particular Depart- 
ment. Sr, 
” Chronological -Paras 


1979 BBCJ (HCY -109 : 
1967. Cri LJ. 1380: $ 
*(1967) -2 -SCA- 428- -3 


- A, -Bose- _and--Shahjahan. Ali,” tr peti- X 


tioners; -Subodh -Kumar-: Sinha, J..-€,.-to.- 


-the disposal of cases in the. Department. - 
-R.. 21. lays doewn . that: the. Minister for 


‘the: Department can:.dispose of“ certain ` 


: (Para 5). 
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A. G., for the State; Tara Kant Jha and 
Jagannath Jha, for Respondents. 


ORDER :— This is an application un- 
der Arts. 226 and 227 of the Constitu- 
tion for quashing annexure-1 ‘to this 
application which is ar order dated 
30-1-1981, passed by Minister, Co- 
operation admitting a petition filed by 
Rameshwar Chaudhary of Ramgarhwa 


Fishermen’s Co-operative Society and 
staying the operation of orders dated 
8-1-1981 and 16-1-1981., passed by 


Deputy Registrar, Co-operative Societies, 
Tirhut Division, 


2, There is a Co-operative Society by 
the name of Ramgarhwa Fishermen’s 
Co-operative Society, Tke annual gen- 
eral meeting of the society was to be 
held on 21-12-1980, Th= elections for 
the Managing Committee of the Society 
were to be held on the same day. On 
16-12-1989 Kunkun Sahni, a-member of 
the Society filed an application before 
District Co-operative Officer, Motihari in 

which it was prayed that the meeting 
i should be stayed, as ali members had 
not been given notice of the annual 
general meeting. The District Co-opera- 
tive Officer stayed the holding of the 
annual general meeting and election 
scheduled to be held on 21-12-1980. He 
registered a dispute in terms of S, 48 of 
the Bihar and Orissa Co-operative Soci- 
eties Act (hereinafter referred to as ‘the 
Act’) and fixed 3-1-1981 as the date for 
hearing of the dispute, Despite the 
order for staying the holding of the 
elections passed by. District Co-opera- 
tive Officer, some of the members held 
annual general meeting on 21-12-1980 
as scheduled, The result of the elections 
was challenged before D2puty Registrar, 
Co-operative Societies, Tirhut Division. 
The Deputy Registrar, Co-operative 
Societies by order dated 8-1-1981 heard 
the petitioner, admitted the dispute and 
issued notice of the dispute to the oppo- 


site party. Pending the jnal hearing of 


the dispute, the functioning of the new- 
ly elected Managing Committee was di- 
rected to, remain stayed until further 
orders. The order of the Deputy Reg- 
istrar is- annexure-3 to’ this application. 
On 16-1-1981 the Deputy Registrar ap- 
pointed the - Assistant Registrar, Co- 
operative Societies’ as. Special Officer of 
, the. Society.. - On, -.30-1-1981... 
No, . 5.. Rameshwar., Sahni. filed, an. applir 
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cation before Minister, Co-operation in 
which it was prayed that orders dated 


€-1-1981 and 16-1-1981 (annexures 3 
end 4) be set aside, On the very same 
day the Minister for Co-operation 


by annexure-1 admitted the petition of 
respondent No. 5 and stayed the opera- 
tions of orders dated 8-1-1981 and 16-1- 
1981. The effect of the order of the Min- 
ister was that the newly elected Man- 
aging Committee-was to function in 
place of the Special Officer. Being ag- 
grieved by the order of the Minister for 
Co-operation contained in annexure-1 
she petitioners have moved this Court 
by the present application for quashing 
annexure-], 


3. Learned counsel for the petitioners 
has contended that the Minister for Co- 
operation had no jurisdiction to call for 
the case records from a Court constitut- 
ed under S, 48 of the Act. He relied 
upon Thakur Jugal Kishore Sinha v. 
Sitamarhi Central Co-operative Bank 
Ltd. (AIR 1967 SC 1494) for the propo- 
sition that the Deputy Registrar, Co- 
operative Societies in seisin of a dispute 
under S. 48 of the Act is a Court, The 
proposition thus urged is unexception- 
able, A Deputy Registrar, Co-operative 
Societies hearing a dispute is certainly 
a Court, The further proposition, how- 
ever, that the Minister could not have 
called for the records of the case is, 
however, difficult to accept. It is not in 


controversy that in passing the orders 
contained in annexure-1 the Minister 
exercised the jurisdiction conferred 


upon him by S. 65A of the Act which 
reads as follows ; 


“65-A, The power of the State Gov- 
ernment to review the order of the Reg- 
istrar — Notwithstanding anything to 
the contrary contained in this Act, the 
State Government may, of its own mo- 
tion. or on an application made to it by 
any party aggrieved by the constitution 
or reconstitution, amalgamation, elec- 
tion, supersession, liquidation or any 
other matter concerning working of the 
society call for any record of inspection 
or enquiry made under this Act or pro- 
ceedings of any matter pending before 
the Registrar or his subordinate or any 


- person acting under his authority .and 


examine and pass. such, orders as it may 
deem fit. BS Bins Bate eae” Gan is Co 
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A bare look at S. 65A of the Act, 
quoted above, shows that the State 
Government may of its own motion or 
om an application call for any record of 
any proceeding of any matter pending 
before the Registrar or his subordinate 
or any person acting under his au- 
thority and examine and pass such 
orders as may deem fit. The section 
also lays down that orders may be pass- 
ed by the State Government in regard 
to eleetion of any society besides other 
matters. The stand of learned counsel 
for the petitioners is that the Minister 
could pass orders in terms of S, 65A 
of the Act only in regard to Executive 
orders passed by the Registrar or his 
subordinates, I regret, it is difficult to 
accept the restricted meaning given to 
the word “election” occurring in Sec- 
tion 65A of the Act. The expression 
“election” must cover all aspects’ of the 
election including election dispute, The 
submission that the expression “election” 
in S, 654 cannot cover election disputes 
was precisely raised in Hare Krishna 
Upadhyay v. State of Bihar (1979 BB 
CJ (HC) 109), The’ Hon'ble the Chief 
Justice while disposing of that case 
held in unambiguous terms in para 12 
of the judgment that the expression 
“election” will also cover “election dis- 
pute” where an election has been chal- 
Jenged, I find myself in complete agree- 
ment with the law laid down in Hare 
Krishna Upadhyay’s case (supra). The 
submission urged on behalf of the peti- 
tioners that the Minister had no juris- 
diction to interfere with the orders of 
the Deputy Registrar, Co-operative 
Societies has no substance and must be 
rejected, ` 


4. Learned counsel for the petitioners 
further submitted that the Minister 
being an Executive functionary could 
have had no jurisdiction to interfere in 
a judicial mattér pending in the Court 


of the Deputy Registrar. According to. 


learned counsel for the petitioners, a 
‘Judicial system would come to a naught, 
if an executive authority were to be 
permitted to forestall judicial proceed- 
ings and impose its own verdict. There 
is no scope for ‘this submission in the 
face of the special provisions of S. 65A 
of the Act. The law contained in Sec- 
tion 65A of the Act explicitly lays down 
that the State Government, an Execu- 
tive functionary, may pass such orders 
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as it may deem fit, The submission 
urged on behalf of the petitioner thus 
lacks substance and is hereby rejected. 

5. It was then submitted on behalf of 
the petitioners that S. 65A of the 
empowered the State Government to 
pass appropriate orders and not the 
Minister. According to learned counsel 
for the petitioners, the Executive au- 
thority of the State Government vests 
in the Government and the Secretary of 
the Department and not in the Minister. 
According to learned counsel -for the 
petitioners, therefore, the Secretary of 
the Department of Co-operation or the 
Governor could pass orders in terms of 
S. 65A of the Act, but not a Minister. 
This submission is also without sub- 
stance and must be rejected. It is well 
known that the Governor functions on 
the aid and advice of Ministers. For 
discharging the functions of the execu- 
tive, the Governor has framed Rules 
of Executive Business in terms of Arti- 
cle 166(3) of the Constitution. Rule 21 


in Part II of the Rules of Executive, 


Business lays down that cases shall 
ordinarily be disposed of by or under 
the authority of the Minister-in-charge 
who may by means of standing orders 
give such directions as he thinks fit for 
the disposal of cases in the Department. 
In the First Sch. to the Schedules is 
the list of the ~Departments, The Co- 
operative Department is listed as Num- 
ber 19, R. 21 of the Rules of the Exe- 
cutive Business thus clearly lays down 
that the Minister for the Department 
can dispose of certain matters, In my 
view, therefore, it is difficult to hold 
that the expression “State Government” 
occurring in S. 65A of the Act does not 
include the Minister for a particular 
Department. In the instant case, the 
Minister has not set aside the orders of 
the Deputy Registrar, Co-operative 
Societies, but he has` only stayed the 
operations of the orders passed by the 
Deputy Registrar. Taking a compre- 
hensive view of the matter, I am of the 
view that the Minister for Co-operation 
had the jurisdiction “to pass the orders 
contained iñ Annexure-1 whereby the 
operation of the order passed by the 
Deputy. Registrar, Co-operative Societies 


was stayed. 


6. For the reasons, stated above, I 
find no merit in this application and it 
is dismissed accordingly, In the circum- 


Act - 
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stances of the case, 


there’ will. be no 
order for costs, ee 3 


Application dismis-ed, 





AIR 1982 PATMA 51 
S. R. JHA AND R. P. MANDAL, 18. 


Zakia Afaque Islamia College, Siwan, 
Petitioner v. State of Bihar and others, Re- 
spondents. ` 


Civil Writ Jurn, Case No. 1784 of - ‘Bal, 
DI- 19-8-1981. 


(A) Bihar Universities Aet 03 of 176), 
S. 4 (19) — Bihar Non-Gowernment Physical 
Training Colleges and- Non-Government 
Teachers Training Colleges and Non-Govern- 
ment Primary Teachers Education Coleges 
(Control and Regalation) Second Ordinance 
(87 of 1986), S. 2 — Affiliation of Callege 
_ Application for, rejected by State Sov- 
ernment in view of Ordinamce issued under 
Act — Ordinance not governing college ron 
by applicant minority institution — Rejec- 
tion of application, -invabd. (Constitution 

Regulatory measures for affiliation for the 
purpose of uniformity, efficiency and eacel- 
lence in educational courses cannot be said 
to infringe the provisions ef Art, 30. If 
any condition or limitation. by way of regu- 

` latory measure having a reasonable rexus 
with the proficiency or excellence in the 
standard of courses of study imposed by 
the Appropriate Authority is fulfilled then 
it cannot be said that a, minority institetion 
has got no legal right of effiliation in any 
faculty or courses of study. (Para 5) 


Where no reason, no condition, no limita- 
tion, nothing germane to the question in 
issue with regard to the proficiency and 
excellence in the courses cf study in the 
faculty concerned has beer. assigned ~vhile 
rejecting the application ož the minorit7 in- 
stitution for affiliation of college, however, 
the only reason assigned. was that sincs it 
was the policy of the State Government not 
to allow any non-Governnent institution to 
adopt or admit any studen: in the facul-y of 
Education, namely, Bachelcr of Educaticn in 
view of the Ordinance issued by State Govt. 
under the Act, and morecver the provisions 
of the Ordinance did not zovern the raino- 
rity institutions declared sc under Articl» 30, 
the rejection of the applicction would be in- 
valid. {Paras 4, 5) 


-  (B) Constitution of India, Art. 225 — 
Educational institution Petition filed by 


LY/AZ/F583/81/VNP 


Zakia Afaque Islamia College, Siwan v. State . 
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its pasate as per its Rules — Maintainable. 


(Para 7) 
Cases’ “Referred: Chronological Paras 
AIR 1980 SC 1042 . 5 


_ (1979} C. W. J. C. No. 4892 of 1978, Dj- 


12-9-1979 (Patna), Managing Board of the 
Milli Talimi Mission, Bihar, Ranchi v. State 
of Bibar ; 3 
AIR 1974.SC 1389 ° 5 

Dr. Sadanand Jha and H. Anzar, for Peti- 
tióner; Ramjanam Ojha, .Parbhu Nath Roy 
and Chhatrapati Kumar Sinha, Govt. Pleader 
No. 4, for Respondents, 

ORDER :— In this application under Arti» 
cles -226 and 227 of the Constitution of India 
the petitioner, through its Secretary, is Zakia 
Afaque Islamia College, Siwan, in the- dis- 
trict of Siwan, which has -prayed for the 
issuance of a writ in the nature’ of mandamus 
directing: respondent No, 2, namely, the Vico 
Chancellor of the University of Bihar, 
Muzaffarpur, to affiliate the petitioner Col- 
lege in the Faculty of Education and/or any 
other writ/direction to issue to the respon- 
dents for an appropriate relief in this regard 
so as to permit the students of the petitioner- 
College to take their Bachelor of Education 
examination of the Bihar University for the 


` session 1980-81 and/or any other relief which 


the petitioner may be entitled, to on the 
facts and in the circumstances of the case. 
2. Although, the hearing of the case has 
been protracted rather long, on account of 
the tenacity of the learned counsel for the 
University;. the broad facts relevant for the 
disposal- of this application are more or less 
admitted... It is worthwhile to mention here 
that initially at the time when interim relief 
was sought a counter-affidavit was filed on 
behalf of the University (for all practical 
purposes the Vice-Chancellor) that was 
already on record. By an order dated 17th 
July, 1981 a Bench of this Court, consisting 
of the learned the Chief Justice and P. S. 
Sahay, J., had directed that further counter- 
affidavit, if any, must be filed by the 30th 
July, 1981 after serving copies on the other 
side. This was not done. When the caso 
was taken up for final hearing on 7th Aug., 
1981 a counter-affidavit on behalf of the 
University and another counter-affidavit on 
behalf of the State of Bihar, respondent 
No. 1, were filed in course of the hearing. 
In view of the order of the Bench and also 
in view of the provisions of -R. 6 of Chap- 
ter XXI-C of the Patna High Court Rules 
we had earlier rejected orally the prayer of 
the learned counsel appearing for the Uni- 
versity as also for the State of Bihar to en- 
tertain those counter-affidavits. Since, how- 
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ever, on the 8th Aug., 1981 the case was 
adjourned on account of non-availability of 
the Bench to hear this case, when the matter 
was taken up on 17th Aug., 1981 both learn- 
ed counsel for the University and the State 
prayed that since the date of the commence- 
ment of the examinations had been post- 
poned and there had been now sufficient 
time for the petitioner to test the correctness 
of the statements made in the counter-affida~ 
vits which were sought to be entertained by 
this Court, their prayer to entertain ‘these 
counter-affidavits may be accepted. We, ac- 
cordingly, since no formal written order was 


passed and recorded in the order sheet, ac- , 


cepted the counter-affidavits as part of the 
records of the case. Be that as it may, these 
counter-affidavits are of no avail for the 
purpose of disposal of this writ application. 

3. As we had indicated earlier, the rel- 
evant facts for the disposal of this writ ap- 
plication are short and simple. In the year 
1971 Zakia Afaque Islamia College was 
established. After due correspondence with 
the University Authorities and the State of 
Bihar an order was passed by the State Gov- 
ernment on 14th Jan, 1978 declaring this 
institution to be a Minority Institution; the 
order is contained in Annexure-5 to the writ 
application. The College was affiliated in all 
the faculties of courses of studies then in 
existence to the University. On 22nd June, 
1980 an application was made by the peti- 
tioner-College to the University for affilia- 
tion in the faculty of Education; that appli- 
cation is marked Aunexure-1 to the writ ap- 
plication. On 16th July, 1980 the Vice- 
Chancellor directed the petitioner-College to 
deposit the fee for the Inspector who admit- 
tedly under the law has’ to inspect and make 
a report with regard to affiliation in any 
faculty. On 19th July, 1980 the College 
deposited the fee. Nonetheless no Inspector 
was ever deputed to go and inspect the 
affairs with regard to the courses of study 
in the faculty of Bachelor of Education but 
on 23rd Dec., 1980 (vide Annexure-2 to the 
writ application) the Registrar of the Uni- 
versity under the directions of the ‘Vice- 
Chancellor wrote to the State Government as 
to whether the affiliation may be granted in 
the faculty with regard to the courses of 
Bachelor of Education to the College or not. 
This letter was admittedly purported to be-a 
“reference under sub-section (19) of S. 4 of 
the Bihar State Universities Act, 1976. It is 
worthwhile to quote here S. 4 (19) of the 
Act: i 

“4 There shall be the following purposes 

‘anid powers of the University :— 


=- - . (19) To affiliate’ or dis-affiliate. Colleges 
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proval of the State Government.” 


It is also pertinent to point out here that 
from 1978 onwards several ordinances had 
been promulgated by the Governor of Bihar 
culminating in the last Ordinance, namely, 
Bihar Ordinance No. 87 of 1980 perpetuating 
the same thing from time to time. Section 2 
of the Ordinance, inter alia, lays down that 
without the previous permission of the State 
Government which the State Government 
may accord on such terms and conditions as 
it may deem fit and whether previous per- 
mission had been accorded subject to such 
terms and conditions as may be determined 
by the State Government without fulfilling 
those terms and conditions organized, main- 
tained, managed or promoted any School or 
College for undertaking, conducting, pro- 
viding for or imparting physical training or 
physical education or teachers’ training or 
teachers education by way of training, admit 
or offer to admit to a course of studies led 
to an examination forthe award ofa degree, 


diploma or certificate in branches of teachers, 


training or any allied branches of teachers 
training of any University or Body incorpo- 
tated by any law of the Central or the State 
Government. As we have already stated 
earlier, this College was declared by the State 
Government to be a Minority Institution on 
14th Jan., 1978. This question had once 
come up for consideration before another 
Bench of this Court as to whether the Ordi- 
nances in question emanating in 1978 and 
perpetuated from time to time till today 
would be applicable to the Minority Institu- 
tions governed by Art. 30 of the Constitu- 
tion of India. In the case of the Managing 
Board of the Milli Talimi Mission, Bihar, 
Ranchi v. State of Bihar (C. W. J. C. No. 
4892 of 1978) it was held by another Bench 
of this Court that the Ordinance did not 
apply to the Minority Institutions governed 
by Art. 30 of the Constitution. That judg- 
ment was delivered on 12-9-1979. It was 
only thereafter that the petitioner-College 


started courses of studies in the faculty of. 


Education and as aforesaid applied for affi- 
liation in that faculty to the University. 
The University rightly under the provisions 
of S. 4 (19) of the Universities Act, 1976, 
aforementioned, made a reference to the 
State Government. The State Government, 
without assigning any reason whatsoever, 
wrote back that in view of the Ordinance it 
was the general policy of the Government 
not to grant affiliation or recognise courses 


_of studies in the faculty of Education. (Train- 
ing). That direction of the ..State - Govern- 


ALR 
according to statutes subject to prior ap-. 
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ment to the University is -ncorporated in 
Annexure-C to the counte:-affidavit filed. 
The only reason assigned for non-affiliation 
of the courses of studies in this faculty to 
the petitioner-College is that since it was the 
policy of the-State Governm2nt not to grant 
affiliation in the courses of studies in this 
faculty to any institution no^ under the con- 
trol of the State Government, the application 
for affiliation should be rejected. The stu- 
dents had already been admitted and had 
already undergone more or less one year 
course of study in the faculty concerned 
after the judgment of this Court. In view 
of the State Government’s decision taken 
in Annexure-C the petitioner-College was 
not granted affiliation, Ths is the main 
cause of action bringing the’ petitioner to 
this Court. 

4. The only question fcr determination 
in this case, therefore, is as to whether the 
order of the State Government, as contained 
in Annexure-C to the counter-affidavit, and 
the order of refusal of the University to 
affiliate the petitioner-College in the faculty 


_ oi Education are legally vald or not. It 


* was argued very tenaciously by Mr, Ram- 


— 


tain its validity, 


janam Ojha, the learned counsel for the Uni- 
versity, that the Bench decision of this Court, 
referred to above, was made ey- concessis by 
the learned Advocate General, appearing in 
that case, on behalf of the State of Bihar 
and, therefore, no legal sanctity should attach 
to such a judgment. It is true that conces- 
sion on question of law is not binding in 
all subsequent cases in which such a ques- 
tion arises. We, therefore, proceed upon the 
assumption in favour of the respondents 
that the previous Bench decision of this 
Court may not be binding on us and so we, 
therefore, start from a scrazch to see as to 
whether the provisions of the Ordinance 
apply to Minority Instituticns governed by 
Article 30 of the Constitution. It is well 
established canon of constriction of statutes 
that if two views are possible, namely, one 
which could render the statutory provisions 
ultra vires and the other wiich would main- 
the coastruction which 
ought to be put upon such statutory provi- 
sions is that which will not render them 
ultra vires, There is nothing in the Ordi- 
mance which goes to show -hat it specifically 
governs the Minority Insttutions declared 
so under Art. 30 of the Constitution. In 
our view, therefore, the coastruction which 
learned counsel for the University and learn- 
ed Govenment Pleader, appearing on behalf 
of the State, seek to canvass before us that 
the provisions of the Ordimance would also 


govern ‘the -Minority Institutions: .must be: 
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overruled. This is for the simple reason that 
if the provision of S..2 of the Ordinance or 
for tbat matter the entire Ordinance in ques- 
tion is to govern the Minority Institutions 
also there would be a likelihood of infringe- 
ment of the provisions of Art. 30-of the 
Constitution, 

5. Mr. Ram Janam Ojha, learned counsel 
Zor the University, argued rather vehemently 
that the petitioner-College had no legal right 


coupled with any legal obligation on the 
part either of the State Government or the. 
University to have any courses of study in 


any faculty to be affiliated to the University, 
We are afraid, the argument is completely 
misconceived. -It is true that there is no 
fundamental right of a Minority Institution 
to affiliation to a University. When a Mino- 
tity Institution applies to a University to be 
affiliated, it expresses its choice to participate 
in the system of general education and 
courses of instruction prescribed by that Uni- 
versity. It agrees to follow the uniform 
courses of study. Affiliation is regulating tha 
educational character and content of tha 
Minority Institutions. These regulations may 
be reasonable in the interest of general secu. 
lar education and may also conduce to tha 
improvement in the stature and strength of 
the Minority Institutions. Therefore, mea- 
sures which will regulate the course of study, 
the qualifications and appointment of 
teachers, the conditions of employment of 
teachers, the health and hygiene of students, 
facilities for libraries and laboratories, are 
all matters germane to affiliation of Minority 
Institutions. Therefore, regulatory measures 
for affiliation for the purpose of uniformity, 
efficiency and excellence in educational 
courses cannot be said: to infringe the provi- 
sions of Art. 30 of the Constitution (vide 
Ahmedabad St. Xaviers College Society v. 
State of Gujarat, AIR 1974 SC 1389), 
Although, therefore, there may not be a 
fundamental right for affiliation, there is cer- 
tainly a legal right of affiliation subject te 
such regulatory measures and conditions and 
limitations germane to the question in issue. 
This contention of Mr. Ojha must, there- 
fore, be overruled. If any condition or limi- 
tation by way of regulatory measure having. 
a reasonable nexus with the proficiency or, 
excellence in the standard of courses of 
study imposed by the appropriate authority! 
is- fulfilled then it cannot be said that a 
Minority Institution has got no legal right of 
affiliation in any faculty or courses of study. 
Otherwise the whole purpose of Art. 30 will 
be frustrated and rendered nugatory as held 
by the Supreme Court in the - case of. All 
Saints High :‘School..v. Govt. of Andh. Pra, 
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(AIR 1980 SC 1042). Article 30 by its very 
nature implies that where an affiliation is ask- 
ed for, the University concerned cannot re- 
fuse the same without sufficient reason or try 
to impose such conditions as would ` com- 
pletely destroy the autonomous administration 
of the educational Institutions. In the instant 
case no reason, no condition, no limitation, 
nothing germane to the question in issue with 
regard to the proficiency and excellence in 
the courses of study in the faculty concerned 
has been assigned whatsoever. The only 
Teason assigned is that since it is the policy 
of the State Government not to allow any 
non-Government Institution to adopt or admit 
any student in the faculty of Education, 
namely, Bachelor of Education, the peti- 
tioner’s application for affiliation is rejected. 
This is no valid reason- whatsoever, specially 
in view of the fact, as we have already held 
earlier, that the provisions of the Ordinance 
do not govern the Minority Institutions. 


6. Both Mr. Ojha, for the University, and 
Mr. Chatrapati Kumar Sinha, Government 
Pleader No. 4, on behalf of the State, then 
pursuaded us to go through the counter-affi- 
davit filed by them in course of the hearing 
of this writ application and pointed out that 
it had been asserted in the counter affidavits 
concerned that the petitioner College was not 
tegulating its affairs in a proper manner and 
that there were adverse remarks of the then 
‘Inspector of Colleges from time to ‘time. 
These assertions made in the counter-affi- 
davits filed could not be rebutted by azy re- 
joinder thereto on behalf of the peti- 
tioner since, as we have dlready said 
earlier, their prayer for entertainment of 
these counter-affidavits “had earlier , been 
rejected by us on 7th August, 1981 and 
it was only on 17th August, 1981, at the 
final hearing, that we granted them the in- 
dulgence of entertaining ‘these counter-affi- 
davits. Learned counsel for the petitioner, 
therefore, when called upon to meet these 
allegations, produced before us, after show- 
ing to the learned counsel for the University 
and the State, the latest inspection report of 
the Inspector of Colleges of the University 
of Bihar on the basis of an inspection made 
on 19th May, 1979 by the Inspector of. Col- 
leges in original. This report, inter alia, 
states: 

“The results of the University examinations 
` have been above the average. There jis a 
proper academic atmosphere in the’ College. 
In a surprise visit in Part I (Inspector of Col- 
leges, Arts and Commerce) found that seve- 
ral classés were going on even after 3 P. M. 
There is a team spirit among the teachers and 
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enthusiasm among the members of.the Trust 
and the people. The College has a bright 
future.” . 


In view of this report it is surprising enough 
to find that wild allegations have been made 
against the petitioner-College both by the 
University and the State Government in their 
counter-affidavits. Only more so, it does not 
stand to reason as to why when on’ 22nd 
Tune, 1980 (vide Annexure 1) an application 
was made to the University for affiliation in | 
the faculty of education the Vice-Chancellor 
ordered on 16th July, 1980 that inspection fee 
be deposited by the College for the Inspector 
of Colleges to probe into the affairs of the 
College in this faculty and pursuant thereto 
the petitioner deposited the fee on 19th July, 
1980 and yet no Inspector was ever sent to 
the, College at all. Wherefrom then and from 
what sources, information adverse to this In- 
stitution, was received by the University and 
the State Government cn account of which 
they now claim that the petitioner is not 
entitled to affiliation in the faculty of Educa- 
ton. On the contrary in spite of petitioner 
having ‘deposited the inspection fee and now 
Inspector having been deputed by the Univer- 
sity for the purpose germane to the question, 
the Vice-Chancellor directed that the matter 
be referred to the State. Government under 
sub-section (19) of S. 4 of the 1976 Act. And 
that letter (Annexure 2) clearly states that 
the State Government’s approval was sought 
in view of the Ordinance as to whether the 
State Government would accord its permis- 
sion or approval to the affiliation of this In- 
stitution in the faculty of Education and the 
blanket order passed by the State Govern- 
ment, as contained in Annexure C, is to the 
effect that since it was the general policy of . 
the State Government not to accord affilia- 
tion to any non-Government Institution in 
the faculty of Education, no affiliation should 
be. granted, Assuming in favour of the res- 
pondents that the Ordinance applies even to 
the Minority Institutions under Art. 30 of 
the Constitution no condition has been im- 
posed, no reasonable limitation has been put 
or for that matter no reason has been assign- 
ed at all having any nexus with the pro- 
ficiency or excellence of the course of study 
in the faculty concerned of this Institution. 
Such an order cannot countenance any legal 


‘provision, for that would be frustrating the 


very purpose of Art. 30 of the Constitution. 


7. Catching at the last straw, Mr. Ojha 
argued that the writ petition was not main- x 
tainable because it had been filed by an in- ` 
dividual, namely, M. N. Ahmad Ghani, on 
behalf: of the College and there was no aver- 
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ment in the petition that he was duly auth- 
orised by: the Governing Body of the College. 
to sue or to be sued on behalf of the Institu- 
tion, Learned counsel. for the petitioner, .in 
course of his reply, wher called upon -to 
meet this point, produced tke Constitution ‘of 
the A. G. M. Trust Z. ‘A Islamia. College, 
Siwan (Minority . College affiliated. to- the 
University of. Bihar, Muzafiarpur). ‘It, -inter 
alia, lays down the powers and duties of the 
office bearers including. tae Secretary. In 
Cl. (3) (bh) of the Caption ‘Powers and Duties 
‘of Office Bearers’ it has been specifically, laid 
down that the Secretary shell have the power 
to represent the Governing Body, the Col- 
lege, and also the Trust in cases relating to 
College, in all legal proceedings and to sign 
and to verify pleadings on their behalf, in such 
proceedings of the cases. This contention of 
learned counsel for the University also, there- 
fore, is meritless. ‘ 

8. For the foregoing rezsofs, we are con- 
strained to allow this application, quash the 
order of the State Government as contained 
in Annexure-C to the counter-affidavit and 
we direct that a writ of mandamus do issue 


« ito the University of Bihar, respondent No. 2, 


to have an inspection repcrt with ‘regard to 
the faculty in question vithin one month 
from today and if no irregularity is found or 
no reason having any connection with the 
‘question at hand is assigned, to affiliate the 
petitioner-College in the faculty of Educa- 
tion. As a necessary corcllary; the students 
having already -been admit-ed- and who have 
already undergone one yea?’s course of study 
shall be .permitted to sit <t the ensuing ` ex- 
aminations and so long as any final order is 
not passed the University is restrained from 
starting the examination in the faculty - of 
Education. In the alterna-ive we direct the 
University to permit such‘ students as afore- 
mentioned to appear at the examination sub- 
ject only to their final results being published 
after the report of the Inspector of Colleges 
or final order’ with regarc to the affiliation 
by the University. On the facts and in the 
circumstances of the case the parties are 
teas to bear their own costs. 

Mot ke ‘Petition allowed. 


.. AIR 4982 PATNA. 55 - 
SHIVANUGRAH NARAIN, J.. 
Shashi Bhushan Prasad 3ingh and others, 
Petitionérs v. ‘State of Bihar and angin 
Respondents. - : 
~ Civil Writ Jur. Casé No 351 of 1981, DJ- 
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Constitution of India, Arts. 14, 226 — 
Students of unrecognised School filing writ 
petition for directing Board to permit them 
to appear at examination — Direction given 
with rider that result be not declared — Ap- 
plication of other students to be added as par- 
ties — Rejected — Result of petitioners allow- 
ed to be declared — In respect of those seek- 
ing to be added as parties, Board directed to 
admit them fo first available examination if 
possible — Meaning of direction —- Board re- 
fusing admission fo next examination — 
Direction if contravened — Art. 14 if violated. 


-In a writ petition- filed by students of an 
unrecognised Teachers’ Training School pray- 
ing for direction to the authorities of State 
of . Bihar and Bihar School Examination 
Board to permit..them to appear at the 
Teachers’ Training School Examination, inte- 
rim order was passed directing authorities to 
permit the students to appear at the examina- 
tion subject to the condition that their result 
would not. be published pending the final 
orders on the writ petition, Some othep 
students applied for being added as parties. 
Final order was passed in the writ petition 
directing the authorities that the result of the 
students that appeared and passed be declared. 
But the application of other students for be- 
ing added as parties was rejected with obser- 
vation -that if those students are found to 
have been borne on the register of the in- 
stitution, they ought to be given an opportu- 
nity of appearing at the first available ex- 
amination and in the light of this observation. 
it was. directed that “the authorities will re~ 
dress their grievance if legitimately possible.” 
The act of Board in refusing those students 
to appear at the subsequent examination’ was 
assailed on the ground that the above order 
in .writ petition amounted to direction to 
authorities to give opportunity to those 
students of appearing at first available exami- 
nation. 


Held that, @ the above order of the Court 
could not be construed, as containing the di- 
rection tothe Boardto permit those students 


. toappear at the ‘first available examination if 


their names were found to be borne on the 
register òf the School. Prayer to students to 
be added as parties was rejected and normally 
no relief is granted to person who is not party 
to litigation. : (Para 6) 
Gi) The authorities were given discretion in 
the matter of redressing the grievance, if it 
was legitimately possible, Merely because 
earlier observation had been made directing 
the authorities to allow the students to ap- 
pear at the examination if their names were 
found to be. borne -on the register, the stu« 
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dents could not have absolute right to ap- 
pear at the examination if they had not at- 
tended minimum number of lectures and had 
not obtained practical training in recognised 
institution which was, in view of the regula- 
tions the condition precedent for appearing at 
“the examination. (Para 6) 


_ Gii) The act of Board in not permitting 
them to appear could not also be assailed on 
the ground that right of equality guaranteed 
by Art. 14 was violated as those students had 
been discriminated by the Board vis-a-vis 
students who were petitioners in the above 
writ petition as they were permitted to ap- 
pear at the examination by the order of the 
Court in writ petition. Those students and 
petitioners in that writ petition are not simi- 
larly situate. There was specific order of the 
Court granting permission to the petitioners 
to appear at the examination with the direc- 
tion to the Board to declare their result. No 
such direction was issued in respect of the 
students who were not allowed to be added as 
parties. (Para 8) 


(iv) It could not also be said that those 
students have been discriminated against one 
student who -was also along with them and 
not allowed to be added as party, but who 
was permitted to appear at the examination 
by the Board when it was not established that 
the discrimination was intentional. AIR 1955 
SC 191, AIR 1972 SC 865, Foli. (Para 9) 

An executive act can be struck down as 


contravening Art. 14 only if there has been _ 


purposeful or intentional discrimination. 
Merely because an executive authority has 
granted to some person a benefit to which he 
was not entitled does not entitle other persons 
also not entitled to that benefit, a right to the 
aforesaid benefit. The rule of equality before 
the law or the equal protection of the laws 
under Art. 14 cannot be invoked in such 
cases. (Para 9) 
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- ORDER :— These 192 petitioners. were 
students -of the Arajkiya Shikshak Pra- 
shikshan Vidyalaya (Non-Government - Teas 
chers’ Training School) at Hajipur, herein- 
after called ‘the School’, during the session 
1971-73. The School was not recognised by 
the Government of Bibar or the Bihar School 
Examination Board, hereinafter called ‘the 
Board’. Fifty-seven students of the same 
School for the same session filed a writ ap- 
plication in this Court which was numbered 
as C. W. J. C. No. 1097 of 1977 for a direc- 
tion to the authorities of the State of Bihar 
and the Board to permit them to appear at 
the Teachers’ Training School Examination to 
be held in the year 1977. The. application 
was admitted and an ad interim order was 
passed by this Court directing the authorities 
to permit the petitioners of that case to ap- 
pear at the aforesaid examination, subject to 
the condition that their result would not be 
published pending the final orders on the writ 
application. During the pendency of that ap- 
plication, these 192 petitioners and one 
Awadhesh Prasad Sinha, who also was a 
student of the said School during the same 


session, filed an application for being added, .. 


as parties in C. W. J. C. No. 1097 of 1977. 
The application for addition of parties was 
ordered to be put up at the time of the hear- 
ing of the main application. That applica- 
tion was disposed of by order of this Court 
dt. 31-1-1978, a copy whereof is Annexure ‘1” 
to the present writ application. By that 
order, this Court directed that the result of 
those of the petitioners of that case who had 
appeared at the 1977 Examination and had 
passed, may be declared. So far as these peti- 
tioners and the other person who had applied 
to be added as parties were concerned, this 
Court rejected their application for being 
added as parties with a direction that the de- 
partmentat authorities “will consider their 
case in the light of the observations made 
above and redress their grievances, if legiti- 
mately, possible”. The relevant observations 
would be stated later on. 


2. After the aforesaid decision, the Prin- 
cipal of the School accepted fees and ap- 
plication forms of the present petitioners for 
permission to appear at the 1978 Examina- 
tion and forwarded the same to the District 
Education Officer, Vaishali. The District 
Education Officer by his letter dt. 4-1-1978, a- 
copy of which was.forwarded to the Principal 
of the School and is Annexure ‘2’.to this writ 

application, reported. to the. Board .that-.he 


had examined’ the.-records.of the School. in-i 
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the names of. these students and other 
students numbering in all 250 had been duly 
entered in the Admission Register of the 
School between January 1971 and March 
1971 and that all the studemis had undergone 
full training for two years and intimated that 
he had, therefore, counters:gned the applica- 
tion forms for appearing af the examination 
and directed the Principal to forward the 
same to the Board, so that the students may 
be able to appear at the next training exami- 
nation. Application forms along with fees 
were forwarded by the Principal to the 
Board. By letter No. 4085 dated 27-7-1970 
Deputy Secretary of the Sihar School Ex- 
amination Board (respondent No. 2) asked 
the Principal of the School to submit the ap- 
plication forms of the pettioners using the 
new forms which have besn prescribed and 


` not the old forms which nad been utilised, 


In compliance with this disection, the Princi- 
pal of the School re-set the application 
forms of the petitioners o2 the new forms. 
Though the examination fees deposited were 
not returned, admit cards 2nabling the peti- 
tioners to appear at the examination were not 
issued and the petitioners were, therefore, 
unable to appear at the examination in that 
year, The petitioners made efforts to appear 
at the aforesaid examination held in the year 
1979 and 1980 and the P-incipal forwarded 
their forms, but no admit cards were issued 
and the petitioners were umable to appear in 
the examinations of .1979 end 1980 also. The 
petitioners, thereafter, appLed for permission 
` to appear at the examina-ion of 1981 and 
though the Principal recommended ‘their case 
and sent the fees and forms to the Board, no 
reply was received from the Board and the 
petitioners on 12-2-1981 filed the present ap- 
plication in this Court for a direction to the 
respondents to allow the retitioners to sit at 
the 1981 Teachers Training School Examina- 
tion. 


-3. According to the petitioners, though 
they have been denied permission to appear 
at the examination, Awadnesh Prasad Sinha 
who had also applied for along with these 
petitioners to be added as party petitioner in 
€C. W. J. C. No. 1097 of 1977 had been allow- 
ed to'appear and his -result had also been 
published. Petitioner contended that in view 
of the judgment of this Ccurt in C. W. J. C. 
No: 1097 of 1977 and the report of the Dis- 
trict Education Officer; Vzishali, stating that 
the petitioners had completed their training 
and also in view of :the fact that the Board 


. had -accepted -the fees.-depesited- by- the. peti- - 
i- tioners;. they: had‘a-right-tc: appear at:the ex- - 
“ The -petitioners ~ further: .contend 
that: their -constitutional right- to equality -had ` 


~ amination:- 
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been infringed inasmuch. as while - other 
students, specially Awadhesh Prasad Sinha, 
who belonged to the same session of the 
School as the petitioners, had been permitted 
to. appear at the examination, permission to 
appear at the Examination had been denied 
to the petitioners who are similarly situate.. 


- 4. Cause has been shown on behalf of 
the respondents and a counter-affidavit has 
also been filed by the Board (respondent 
No. 2). According to fhe respondent, the 
petitioners being students of an unrecognised 
institution had no legal right to appear at 
the examination aforesaid; that the only re- 
laxation made by the Board in compliance 
with the decision of the Government of Bihar 
was in respect of the students of the session 
1970-72 of 25 institutions subject to the con- 
dition that those institutions would not admit 
any further students at any time nor their 
students would be eligible to appear at any’ 
further examination. According to the res- 
pondent, the full facts could not be placed 
before this Court at the time C. W. J. C. No. 
1097 of 1977 was decided and, therefore, some 
students of the session 1971-73 had been per- 
mitted to appear at those examinations. The 
case of the respondent, further, is that even 
in terms of the order of this Court in the 
aforesaid writ case, the petitioners were not 
entitled to appear at the examination as the 
direction of this Court in the aforesaid case 
was to redress the grievance of the petitioners, 
if legitimately possible, and that it was not 
legitimately possible to permit them to appear 
at the examination because these petitioners 
had not undergone the prescribed practical 
training for teachers in a recognised institu- 
tion which was necessary for enabling stu- 
dents to appear at the examination. According 
to the respondents, if the petitioners had any 
tight to appear at the examination under the 
orders of this Court in C. W. J. C. No. 1097 
of 1977, that right was taken away and the 
judgment of this Court conferring the said 
right was superseded by Bihar Ordinance No. 
61 of 1978. The charge of discrimination ia 
also controverted arid it is stated that the fees 
deposited would be refunded, if not already 
refunded. 

_ 5. It cannot be denied that the prayer of 
the petitioners cannot be allowed unless the 
petitioners have a legal right to obtain per- 
mission and there is cast upon the Board a 
legal duty to grant permission to. the peti- 
tioners. to appear at the aforesaid examinà- 
tion... For . the ‘reasons given `. by ame: in 
Co W. J.-C: No: 351 ,0f.1980 (dispôseďd` -oË on 


: 21-4:1981), it-must ‘be held “that: apart- from 


the sorder: of this’ Court in, C., We J., C. ‘No. 
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1097 of 1977 the petitioners who are students 
of an unrecognised training school have no 
Fight to be permitted to appear at the said 
examination. Therefore, unless the order of 
this Court in C. W. J, C. No. 1097 of 1977 
has conferred upon the petitioners the right 
to permission to appear at the said examina- 
tion, this application must fail. The peti- 
tioners contend that such a right was confer- 
red and this plea is controverted on behalf of 
the respondents. It is, therefore, necessary 
to examine closely the judgment of this Court 
passed in C. W. J. C. No. 1097 of 1977, copy 
whereof is Annexure ‘P to this writ applica- 
tion. I have already stated that these peti- 
tioners were not parties to that case and that 
their application to be added as parties was 
rejected by the judgment dated 3(31 ?)-1-1978 
of this Court passed in that case “with the 


direction that the departmental authorities - 


will consider their case in the light of the ob- 
servations made above and redress their 
grievances, if legitimately possible”. The ob- 
servation of this Court in the said judgment 
which is relied upon by the petitioners run 
thus :— : 

- “I would direct that the respondents con- 
cerned shall look into the legitimate grievance 
of the petitioners as well as of 193 candidates 
sought to be impleaded as parties and if 
factually they are found to have been borne 
on the register of the institution in question 
they ought to be given an opportunity of ap- 
pearing at the first available examination after 
the communication of this order to them”. 


6. -It is contended on behalf of the peti- 
tioners that the order of this Court read in 
the light of the aforesaid observation clearly 
amounts to a direction to the Board and the 
competent authorities to give an opportunity 
to the petitioners of appearing at first avail- 
able examination, if factually the petitioners 
are found to have been borne on the register 
of the institution in question before 6th April, 

` 1971. The report of the District Education 
Officer has been impugned on behalf of the 
respondents, but in my opinion, it is not 
Recessary to go into that question, because 
in the facts and circumstances I am unable to 
construe the order of this Court as coniain- 
ing a direction to the Board and other com- 
petent authorities to permit the petitioners to 
appear at the next available examination if 
their names were found to be borne on the 
register of the School before 6th April, 1971. 
It must be remembered that the prayer of the 
petitioners to be added as parties had -been 
rejected by this Court. Normally, no relief is 
granted to a person who is not a party to the 
litigation. Further, the operative portion of 
the order was to the effect that “the auth- 
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orities will consider their case and redress 
their grievance if legitimately possible” (em- 
phasis supplied). ‘The authorities were, there- 
fore, given by this order a discretion in the 
matter of redressing their grievance and thus 
a discretion not to permit them to appear at 
the examination, if in the opinion of the 
authorities that was not legitimately possible. 
Merely because an earlier observation had 
been made that if factually they are found to 
have been borne on register of the institution 
they ought to be given an opportunity of ap- 
pearing at the examination, I am unable to 
hold that his Lordship’ intended to confer 
upon these petitioners who were found to have 
been borne on the register of the institution. 
on the relevant date an absolute right to .ap- 


pear at the examination even if they had not 


attended the minimum number of lectures 
and had not obtained the practical training, 
which it was incumbent upon them to obtain, 
in view of the regulations, as a pre-condition 
for appearing at the examination. By the 
order of this Court, the authorities had been 
given the discretion to determine if permis- 
sion to appear could be legitimately granted 
to the petitioners and the enquiry into the 
question whether the permission to appear 
could be legitimately granted to the peti- 
tioners could not -be reasonably restrict- 
ed to the fact whether the petitioners 
were student of the School admitted be- 
fore April 1971. The scope of the enquiry 
which by the aforesaid observation was speci- 
fied as the determination of the date of ad- 
mission to the School of the petitioners was 
clearly enlarged by thé direction to redress 
grievances, if legitimately possible. I, there- 
fore, hold that the petitioners did not by 
virtue of the order of this Court in C. W. J. C. 
No. 1097 of 1977, obtain any right to per- 
mission to appear at the first available ex- 
amination. In view of the aforesaid conclu- 
sion it is not necessary to consider the argu- 
ment on -behalf of the respondent Board that 
the. direction of this Court in C. W. J. C. No. 
1097 of 1977 to admit the petitioners to the — 
examination, if any, was superseded by Bing 
Ordinance; No. 61 of 1978. 


7. As the. petitons had no legal right to 
permission to appear at the aforesaid exami- 
nation, no order in the nature of mandamus 
compelling the Board te grant permission can 
be’ passed by this Court. In the facts and 
circumstances of this case, it cannot be held 
that the Board exercised its discretion of res- 
fusing to grant the permission prayed for by 
the. petitioners without taking into account 
relevant considerations or on the basis of ex- 
traneous considerations. Indeed, it has not 
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been argued that the permāssion was refused 
on extraneous consideratior or without: taking 
into account relevant corsideration, if the 
petitioners had not acquired a right to appear 
at the examination on the basis of the order 
of this Court in the previous writ application 
along with the pon af the District p auças 
tion Officer. . 


8... The act. of the Board = not granting 
permission to the petitioners to appear at the 
examination has also been assailed as im- 
pugning the fundamental right to equality of 
the petitioners guaranteed by Art. 14 of the 
Constitution. It is asserced that the peti- 
tioners have been discriminated against by 
the Board vis-a-vis the otvuer students of the 
School for the 1971-73 session who Were peti- 
tioners in C. W. J. C, Nc. 1097 of 1977 and 
were permitted to appear at the examination 
by order of this Court passed in C. W. J. C. 
No. 1097 of 1977. This contention is plainly 
untenable because th2 petitioners in 
C. W. J. C. No. 1097 of 1977 and the peti- 

‘|tioners in the present care are not similarly 
situate. In that case, there was an order of 
this Court granting permission to those per- 
sons for appearing at the examination and 
asking the Board to declare the result of 
those who had appeared at the aforesaid ex- 
amination. As I have alzeady said, no such 
direction in' respect `of the petitioners was 
issued by this Court, 


- 9 It is also urged that the petitioners have 
been discriminated agaimst vis-a-vis Awa- 
dhesh Prasad Sinha who was granted: permis- 
sion to appear at the examination. The dis- 
crimination alleged is nct discrimination by 
legislative action but by executive action. R 
is well-settled that an executive act can be 
struck down as contravening Art. 14 of the 
Constitution only if there has been intentional 
or purposeful discrimination. In Showden vy. 
Hughes, ((1943) 88 L Ed 497 at p. 503) 
Stone, C. J. said : 


“The unlawful administration by State 
Officers of a State statute fair on its face, re- 
sulting in its unequal application to those who 


are entitled to be treated alike, is not a denial’ 


of equal protection unless there is shown to 
be present in it an element of intentional or 
purposeful discriminatior”. 


The aforesaid observation of the Chief Jus- 
tice of the Supreme Court of America was 
relied upon by S. R. Des, J., as he then was, 
speaking for the Supreme Court, in Budhan 
Chowdhary’s case (AIR 1955 SC 191 at 
p. 195). It has not beer established that the 
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petitioners have been intentionally or pur- 
posefully discriminated. At best what has 
been established by the petitioners is that 
Awadhesh Prasad Sinha was granted permis- 
sion to appear -at the examination. But to 
use the words of Frankfurter, J. in Showden 
v. Hughes, in a passage quoted with approval 
by S. R. Das, J. in Budhan Chowdhry’s case 
(supra) “The Constitution does not assure 

.. .. immunity from merely erroneous 
action, whether by the Courts or the execu- 
tive agencies of a State”. Merely because an 
executive authority has granted to some per-). 
son a benefit to which he was not. entitled] 
does not entitle other persons also not entitled 
to that benefit, a right to the aforesaid benefit. 


-That rule of equality before the law or the 


equal protection of the- laws under Art. 14 
cannot be-invoked in such a case. See the 
decision of the Supreme Court in Narain Dass 
y. Improvement Trust, Amritsar (AIR 1972 
SC 865 at p. 871). 


10. In the result, the application is with- 
out merit and is, accordingly dismissed. But 
in the circumstances of the case, there will 
be no order as to costs. 


Application dismissed. 


AIR 1982 PATNA 59 . 
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Ram Chandra Mishra, Appellant v. 
Bihar State Board of Religious ` Trusts, 
Respondent. 


A. F. O. D. No. 795 of 1971, D/- 18-9- 
1981.* s 

(A) Bihar Hindu Religious Trusts Act 
(1 of 1951), Ss. 2 (1), 43 — Trust whether 
public or private — Test. to determine —~ 
Duty of Court to know intention of 
founder from deed of dedication. 


In order to ascertain as to whether a 
trust is a public or private one, the Court 
should infer that the trust is a private 
one if the following conditions are fulfill- 
ed: (i) the beneficiaries are ascertained in- 
dividuals. (ii) the grant has been made in 
favour of an individual and not in favour 
of a deity, (iii) the temple is situated 
within the campus of the residence, (iv) 
the revenue’ records or entries in the 


*From decision of Sahdeo Singh, 3rd Addl, 
Sub J., Arrah, D/- 25-2-1971. 
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survey records suggest ‘the land coming 
in possession of an individual person and 
not in the name of a deity. (Para '17) 


In the following cases, an inference can 
be drawn that the temple along with the 
properties attached to it is a public trust: 
(i) the public visit the temple as a matter 
of right, (ii) the endowment is in the 
name of the deity and the beneficiaries 
are uncertain individuals. or the public, 
(iii) the management is made through the 
„agency of the public or the accounts: of 
the temple are being scrutinised by the 
public on the basis of the dedication deed. 

_ (Para 18) 

These are certain instances in order ‘to 
test whether a trust is a public trust or 
a private trust. But, each case will depend 
on the facts and circumstances of the 
case. The Court will also have to examine 
the attending circumstances while decid- 
ing whether a trust is a private or public 
trust. The Court will have to look into the 
original document of the founder of the 
trust in order to know the intention of the 
founder, The intention of the founder 
is to be gathered from the deed 
of. endowment and not from any other 
circumstance. (Paras 6, 13, 19) 


Held, that the founder never intended 
that the temple would remain open for 
the worship of the public. According to 
the endowment, the beneficiaries were 
ascertained individuals. Therefore, the in- 
tention of the founder was that the tem- 
ple of Ram, Lakshman & Janakiji and the 
properties attached to the temple would 
be treated as a private trust. AIR 1959 
SC 951, AIR 1979 Patna 175, 1978 BLJ 397 
and ILR (1978) 57 Patna 748, Followed. 

(Paras 13, 19) 


(B) Bihar Hindu Religious Trusts Act 
(1 of 1951), Ss. 2 (1), 43 — Deed of dedicà- 
tion providing that Sadhus or any other 
person visiting temple will be entertain- 
ed by temple authorities — Not sufficient 
to prove temple is a public trust. 


A mere fact that there is a provision in 
the endowment deed to the effect that 
sadhus and any other person visiting the 
temple will be given food and shelter, is 
not indicative of the temple being a public 
temple or a public trust or the properties 
attached to the temple being public trust 
properties. AIR 1971 SC 2057 Followed. 

(Para 9) 


(©) Bihar Hindu Religious Trusts Act - 


(1 of 1951), Ss. 2 (1), 43 — Merely because: 


Ram Chandra v. Bihar State Board of Religious Trusts” 


. Cases Referred : 


A.I. R. 


festivals are celebrated, it does not mean 
that temple is a public trust. 


Merely because the festivals are cele- 
brated, it does not mean that the temple 
is a public trust, In a private temple 
also, the shebait performs the festivals 
and other ceremonies which are part of 
the worship of the particular deity. It is 
usually seen that where there is a deity 
of Bhagwan Ramchandraji, the -private 
trust owner also celebrates Janmastami, 
Ramnaumi ete. Merely because a festival 
is performed, no inference can be drawn 
by this fact itself that it is a public trust. 
These.festivals are celebrated in connection 
with the worship of the deities concern- 
ed. It happens both in private and public 
trusts. AIR 1971 SC 2057, Followed, 

(Para 10) 


(D) Bihar Hindu Religious Trusts Act 
(1 of 1951), Ss. 2 (1), 43 — Temple cannot 
be said to be a public temple merely be- 


cause there is no hindrance for public - 
to worship deities in temple. 
Merely because the public are freely 


admitted to the temple, the Court should 
not readily infer therefrom dedication to’ 
the public, It is a matter of common know- 
ledge that even in private trust, no Hindu 
will turn out any person who will come 
to visit the temple. The important point 
for consideration is whether the public 
entered the temple as a matter of right or 
not? If on the evidence an inference can 
be drawn that the general public are 
freely admitted to in the temple as. a 
matter of right, then certainly it is a 
public trust. The mere fact that the 
public are freely admitted to the temple 
cannot mean that the public are admitted 
as a matter of right and the. Court should 
not readily infer therefrom that it is a 
public trust. AIR 1979 Patna 175 and ILR 
(1978) 57 Patna 748, Rel. on. 

(Paras 12,. 15) 


Chronological Paras 


AIR 1979 Patna 175 6, 15 
1978 BLJ 397 : 1978 BLJR 195 13 
ILR (1978) .57 Patna 748 15 
AIR 1971 SC 2057 . 9, 10, 12 
ATR 1959 SC 951 6 
AIR 1943 Patna 135 . i 9 


AIR 1940 PC 7 : 67 Ind App 1 : 1940 All 
LJ 53300 l 11, 12 

7 Kailash Roy.’ Binod Kumar ‘Roy, Nawal - “ 

Kishore Sharma ‘and Raghubansh Singh, ` 
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for Appellant; Dayanand Singh, for Res- 
pondent. l 


JUDGMENT :— The defendant has pre- 
ferred an appeal before this Court against 
the judgment and decree of the trial 
Judge. 


2. The Bihar State Beard of Religious 
Trusts (hereinafter referred to as ‘the 
Board’) instituted a suit for a declaration 
that the Thakurbari ang the properties 
mentioned in schedule A of the plaint are 
Hindu Public Trust: properties and not 
private trust properties, It was also pray- 
ed that the Court be pleased to declare 
that the judgment passed by the authori- 
ties under S. 43 of the Bihar Hindu Re- 
ligious Trusts Act 1951 (hereinafter re- 
ferred to as ‘the Act’) in case No. 40 of 
1963 (Ext. F) is illegal, roid and inopera- 
tive. 


3. On these facts, the trial Court de- 
creed the suit of the pleintiff and declar- 
ed the temple and the lends mentioned in 
schedule A in village Nagri to be the re- 
ligious trust under S. 2 (1) of the Act. It 
is relevant at this stage to quote the de- 
finition of ‘religious trust’ as given under 
S, 2 (1) of the Act whict runs as follows: 

“‘religious trust? meams any express or 
constructive trust created or existing for 
any purpose recognised by Hindu Law 
to be religious, pious o: charitable, but 
shall not include a trus created accord- 
ing to the Sikh religion or purely for the 
benefit of the Sikh community and a pri- 
vate endowment createc for the worship 
of a family idol in which the public are 
not interested.” 


4. The definition given in S. 2 (l) of 
the Act clearly suggests that if a private 
endowment is created for the worship of 
a family idol in which the public are not 
interested, such. an endewment shall not 
be a religious trust within the meaning 
of S. 2 (1) of the Act, 


5. The simple point for consideration 
is whether the temple :n village Nagri. 
Police Station Piro, in the district of 
Bhojpur and the properties mentioned in 
schedule A are “religiois trust” proper- 
ties or not? . : 


-6. In order to know as to whether a 
certain property or a temple is. a religious 
{trust within the meaning, of S, .2.(1) of, the 
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Act, the Court will have to look into the 
criginal document of the founder of the 
trust in order to know the intention of 
the founder. In the present case, the 
samarpanama (deed of dedication) is 
Ext. D. We have to gather the intention 
of the founder from Ext. D. The main 
test is whether the beneficiaries of the 
temple are ascertained individuals or the 
general public? If the answer is to the 
effect that the beneficiaries are ascertain- 
ed individuals, then it will be a private 
trust, This view was taken by a Division 
Bench of this Court in Bihar State Board 
of Religious Trusts v. Baldeo Gir, (AIR 
1979 Patna 175). This was also the view of 
the Supreme Court in the case of Ram 
Saroop Dasji v. S. P. Sahi (AIR 1959 SC 
951). In that case, the Supreme Court has 
held that the essential distinction be- 
tween a public trust and a private trust is 


that in the former, the beneficiaries are- 


uncertain and fluctuating bodies of per- 
sons and in the latter the beneficiaries are 
On 
a perusal of the samarpanama (Ext, D), it 
is clear that the beneficiaries of the 
Samarpanama are Ramchandra Mishra 
(defendant) and after his death, his 
family members, In other words, the 
beneficiaries are ascertained individuals, 
namely,” Ramchandra Mishra (defendant) 
and; after his death, his family members. 
There is no mention in the deed that the 
public will. have any right of worship of 
the deities. namely, Ram, Lakshman and 
Jankiji. There is no reliable evidence on 
the record that the temple of Ram, Laksh- 
man and Jankiji was constructed with the 
public subscription, The evidence of the 
plaintiffs witnesses is that Ram Prasad 
Kuer executed a deed of endowment in 
favour of Ram, Lakshman and Jankiji, 
and Ramchandra Mishra (defendant) was 
appointed the shebait of the temple. It is 
also stated by almost all the witnesses 
except P. W. 1 that the temple was con- 
structed by Ram Prasad Kuer, The find- 
ing of the Court 
No. 15 is that the temple was constructed 
on cadastral plot No. 1274 which belong- 
ed to the defendant. There is another find- 


ing of the trial Judge in paragraph No, 17. 


to the effect that the members of the 
family of the defendant are in occupation 
of the rooms which are within the pre- 
cinct of the temple, This fact is also ad- 
mitted by P. Ws. 3. 4, 6 and 15. P. W. 3 
stated in paragraph No. 2 of his evidence 
that the family members of..Ramchandra 


- Mishra (defendant) reside-in -the temple. 


below in. paragraph . 
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7. On the basis of Ext. D as well as on 
the basis of the evidence and the finding, 
it is clear that the temple of Ram, Laksh- 
man and Jankiji was constructed on -the 
land belonging to the defendant, The 
family members of the defendant also 
reside within the precincts of the temple 
premises, (See paragraph 17 of the judg- 
ment}, It is also clear from Ext. D that 
Ramehandra Mishra was appointed as 
Shebait of the temple in question by Ram 
Prasad Kuer, It is also clear from Ext. D 
that after the death of Ram Prasad 
Mishra, a fit person from amongst his 
family members will be selected with his 
consent for - worshipping these deities. 
These facts clearly suggest that the tem- 
ple and the properties of the temple are 
private trust properties, 


8. It is contended by the learned 
Counsel for the respondent that it is clear 
from the deed of endowment (Ext. D) that 
sadhus and any other person who will 
visit will be entertained by the temple 
authorities, It is on this basis the learned 
Counsel for the respondent contends that 
it is a public trust. Learned Counsel for 
the respondent also contends that the 
temple'in question is a public trust, be- 
cause festivals are held on janmastami and 
other occasions. It is further contended 
by the learned Counsel for the respon- 
dent that there is no hindrance for. the 
public to worship the deities in the. tem- 
ple. ` : E 


9. The above three points raised by 
the learned Counsel for the respondent 
are covered by the deeision of the Sup- 
‘reme Court in the case of the Bihar State 
Board of Religious Trust v, Biseshwar 


Das, (AIR 1971 SC 2057). So far as point. 


No. 1 is concerned, their Lordships held 
in Para. No. 13 of the judgment that mere- 
ly because sadhus and other persons 
visiting the temple are given food and 
shelter. this by itself is not indicative of 
the temple being a public temple or its 
properties being subject-matter of a pub- 
lic trust. In this connection, their Lord- 
ships have referred to the case of Ramsa- 
ran Das v. Jairamdas, (ATR 1943 Patna 
135). We, therefore, hold that merely be- 
‘lcause there is a provision in the endow- 
ment deed to the effect that sadhus and 
jany other person visiting the temple will 
be given food and shelter, it is not indica- 
itive of the temple being a public temple 
or a public trust or the properties attach- 
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ed to the temple being publie trust pro~- 
perties. 


10. So far as the next point raised by 
the learned Counsel for the respondent is 
concerned, the plaintiffs’ witnesses have 
stated consistently that the festivals like 
janmastami etc. are celebrated in the 
temple and the public attend these festi- 
vals. In this connection, their Lordships 
of the Supreme Cour; in Biseshwar Das’s 
case (supra) have held in para. No. 13 
that the performance of the ceremonies is 
regarded as duties forming part of the 
worship of a particular deity. We are of 
opinion that merefy because the festivals 
are celebrated, it does not mean that - the 
temple is a public trust. In a private tem- 
ple also, the shebait performs the festi- 
vals and other ceremonies whieh are, in 
our opinion, part of the worship of the 
particular deity, Ii is usually seen that 
where there is a deity of Bhagwan Ram- 
chandraji, the private trust owner also 
celebrates janmastami, Ramnaumi ete. in 
the temple of Bhagwan Ramchandraji. 
Merely because a festival is performed. no 
inference can be drawn by this fact itself 
that it is a public trusi. These’ festivals 
are celebrated in connection ..with the 
worship of the deities concerned. It 
happens both in private and public trusts. 


11. In this connection, his Lordship of 
the Supreme Court relied.upon the case 
of Bhagwan Din v, Gir Har Saroop (1940- 
67 Ind App 1) 3 (AIR 1940 PC 7), In this 
case, the Privy Couneil held as follows: 

"Dedication to the public is not to -be 
readily inferred when it is known that 
the temple property was acquired by 
grant to an individual or family. Such an 
inference, if made from the fact of user > 
by the public, is hazardous, since it would 
not in general be consonant with Hindu 
sentiments or practice that worshippers 
should be turned away; and, as worship 
generally implies offerings of some kind. 
it is not to be expected that the managers 
of a private temple should in all circum- 
stances desire to discourage popularity.” 


12. So far as the third point is con- 
cerned, we rely on Bhagwan Din’s case 
{AIR 1940 PC 7) (supra) as well as.on the 
case of Biseshwar Das (AIR 1971 SC 2057) 
(supra), and we hold that merely because 
the public are freely admitted to the tem-| 
ple, the Court should not readily infer] à 
therefrom dedication to the public. It is 
a matter of common knowledge that even 
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in private frust, no Hindu will turn out 
any person who will come to visit the 
temple, The important point. for . con- 
sideration is whether the public entered 
the temple as a matter of right or not? 
In the present case, there is no reliable 
evidence led on behalf of the plaintiff to 
suggest that the public had any right to 
visit the temple in question as a matter 
of right, The samarpanema (Ext, D) also 
does not suggest that the public will have 
any right to visit the temple, The samar- 
panama only shows tkat . Ramchandra 
Mishra will act as shebait and will manage 
_the temple in question. He will be respon- 
sible for doing rag-bhog to the deities. It 
‘is also mentioned in Ext, D that the 
founder of the private trust, namely. Ram 
Prasad Kuer would do rag-bhog of the 
deity and he would alsc maintain. himself 
from the income of the private trust pro- 
perty. This fact itself scggests that it was 
a private trust in question, i 


13. It is a settled law that the inten- 
tion of the founder can be inferred from 
the endowment deed. It has also been held 
in the State-Board of Religious Trusts v. 


Sheo, Kumar ` Missir (1978 BLJ 397) 
that .the intention of |. the founder 
is to be gathered from the deed 


of endowment and not from any other 
circumstance. The founder never intended 
that the temple would remain open for 
the worship of the puklic, According ta 
the endowment, the beneficiaries are 
Ramchandra Mishra (defendant) and, 
after his death, his . family members. 
Therefore, the intention of the founder. 
was that the terriple and the properties 
attached to the temple would be treated 
as a private trust. 


14, The consistent evidence of the 
P. Ws. except P. W. 1 is that the temple 
was established by Ram Prasad Kuer, the 
founder of the Trust, It is also stated by 
the P. Ws. consistently that the public 
visit the temple and worship the deities, 
It is also stated by almost all the P. Ws. 

` that sadhus. are entertzined in the temple 

and festivals are celetrated occasionally, 
Even if the evidence of the plaintiff is ac- 
cepted as_ correct, then also no inference 
can be drawn that it is a public trust. In 
this connection, we have referred to the 
Supreme Court and Privy Council deci- 
sions to show that such a case will not 
fall within the purview of a publie trust. 

15. So far as the evidence of the 
D. Ws. is concerned, they have establish- 


Ram Chandra v, Bihar State Board of Religious Trusts 


Pat; 63 


ed consistently that the temple is situated 
on-the land of the defendant, The temple 
and the lands affached to the temple are 
being managed by the defendant and are 
in possession of the defendant. It is also ` 
stated consistently by the D, Ws. that the 
family members of the defendant reside 
within the premises of the temple. There 
is also a finding to this effect by the trial 
Judge that ‘the family members reside 
within the premises of the temple, This 
fact itself clearly suggests that it is a 
private trust. This view has been. held by 
a Division Bench of this Court in the case 
of Bihar State Board of Religious Trusts 
v. Baldeo Gir, (AIR 1979 Patna 175), This 
Court has laid down the following tests 
as to whether a particular trust is a pri- 
vate-or public trust in a judgment of this 
Court in Bihar State Board of Religious 
Trust v. Lakshman Prasad Singh (First 
Appeal No. 362 of 1969 disposed of on 14th 
April, 1978)* :— 


“In order to ascertain as to whether a 
trust is a private trust or a public trust, 
the test is whether the beneficiaries are 
definite and ascertained individuals or 
uncertain and fluctuating individuals. If 
the answer comes to the effect that the 
beneficiaries are definite and ascertained 
individuals then it is a private trust, If 
the beneficiaries are uncertain and gene- 
ral public then it is a public trust. If the 
beneficiaries of the trust are limited to 
the guru and the chelas of the guru, then 
also it is a private trust for the simple 
reason that the beneficiaries of the trust 
are ascertained individuals. The other test 
to decide as to whether a trust is a. pri- 
vate or public trust is that whether the 
management of the trust is being con- 
trolled by the Shebait or by the public. 
If there is an averment in the deed of 
dedication to the effect that the income 
and expenditure account shall be scruti- 
nised by a body consisting of the local 
persons each year, then it will be a public 
trust. If the day to day management is 
being controlled by the Shebait in respect 
of a family idol, then it will be deemed 
to be a private trust. The third test is 
whether the temple or the trust is situat- 
ed within the campus of the residential 
building or at a public place. If the deity 
is situated inside the residential building, 
then an inference ‘can be drawn that if 
is a private trust. If the deity is situated 


in a public’ place outside the residential 


eaaa a a rsa 
*Reported in ILR (1978) 57 Patna 748, 
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compound, then an inference can be 
drawn that it is a public trust. Each case 
will depend on the facts. and circum- 
stances of each case, 


The Court should not draw inference 
on the basis of an individual cireum- 
stance but on the basis of the cumulative 
effect of all the circumstances in the case, 
An inference should not be ordinarily 
drawn that a trust is a public trust, mere- 
Iy because the Sadhus are entertained in 
the temple and the villagers attend the 
temple in a certain function. The Court 
should also be cautious in drawing the in- 
ference from the facts and circumstances 
of the case as a whole, - 


The main test is: Whether the beneficia- 
ries of the temple are ascertained indivi- 
duals or general public? If on the evi- 
dence an inference can be drawn that the 
general public are freely admitted in the 
temple as a matter of right, then certainly 
it is a public trust. The mere fact that the 
public are freely admitted to the temple 
cannot mean that the public are admitted 
as a matter of right and the Court should 
not readily infer therefrom that it is a 
publie trust.” 


16. In the present case, the decisions, 
referred to above, are applicable, and, we 
hold that the temple in question along 
with the properties described in Sche- 
dule A is a private trust and not a public 
trust, We accept the defendant’s evidence 
and reject the plaintiff’s evidence. 


‘1%. To sum up, in order to ascertain 
as to whether a trust is a public or pri- 
vate one, the Court should infer that the 
trust is a private one if the following con- 
ditions are fulfilled: 


(i) Whether the beneficiaries are ascer- 
tained individuals or uncertain and fluc- 
tuating individuals? If the answer comes 
that the beneficiaries are ascertained in- 
dividuals, then it is a private trust; and, 
if the answer comes that the béneficiaries 
are uncertain and fluctuating individuals, 
then it is a public trust. (ii) If the grant 
has ‘-béen made in favour of an individual 
and not'in favour of’a deity, the only ir- 
resistible conclusion is that the property 
or the temple is a private trust, 

* (iii) If the temple is situated within the 
campus of the residence; then also an in- 
ference ‘can’ be drawn ‘that’ it is a britus 
trust. 
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(iv). If the revenue records or entries in 
the survey records suggest the land com- 
ing in possession of an individual person 
and not in the name of a deity, then an 
inference can be drawn that the temple 
and the properties attached to it con- 
stitute a private trust. : 


18. In the following cases, an infer- 
ence can be drawn that the temple along 
with the properties attached to it is a 
public trust: 


(i) If the public visit the temple as a 
matter of right. 


Gi) If the endowment is in the name of 
the deity and the beneficiaries are uncer- 
tain individuals or the public, then it is 
a public trust. 


(iii) If the management is made through 
the agency of the public or the accounts]. 
of the temple are being scrutinised by the 
public on the basis of the dedication deed, 
then it is a public trust, 


19. These are certain instances which 
have been given above in order to test 
whether a trust is a public trust or a pri- 
vate trust. But, each case will depend on 
the facts and circumstances of the case. 
The Court will also have to examine the 
attending circumstances while deciding 
whether a trust is a private or public 
trust. Therefore, on the facts of this case 
and on the basis of the evidence on the 
record as well as on the basis of Ext. D, 
we are clearly of opinion that the temple 
in village Nagri is a private trust 
and the properties mentioned in the 
schedule of the plaint form a part 
of the private trust. We are further 


of the opinion that the deities were es- — 


tablished by Ram Prasad Kuer, the 
founder, for his private worship and 
Ramchandra Mishra will continue to wor- 
ship the deities established by Ram Prasad 
Kuer, and, as such, it is a private trust. 


20. In the result, the appeal is allowed 
and the suit of the plaintiff is dismissed. 
The parties shall bear their own costs, 


Appeal allowed, 
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Rajendra Prasad, Petit-oner v. Most, 


- Siba Devi and others, Cpposite Parties 


Civil Revn. No, 1727 of 1978, D/- 29-9- 

1981.* 
_ Stamp Act (2-0f 1899, S. 36 — “At 
any stage’ — Interpretation of — Docu- 
ment alleged to be insufficiently stamp- 
ed admitted in evidence — Objection to 
admission raised but overruled by trial 
Court — Admission canaot be question- 
ed in revision even if filed immediately. 

Where it was conterded that S. 36 
should be interpreted as barring re- 
examination of the question of the ad- 
mission of a document et a subsequent 
stage in the litigation ard not when the 
order admitting the document is imme- 
diately challenged. 

Held that Section 36 lays down 
that the admission of an __ instru- 
ment shal] not be called in question “at 
any stage” of the litigat.on. The expres- 


; Sion “at any stage” does not suggest any 


exception to the rule sy reference to 
time or manner in which the decision of 
the first court ig challenged. It should be 
given wide connotation, It is not permis- 
sible to re-agitate the  uestion. of ad- 
mission even by filing a revision applica- 
tion immediately. AIR 1869 SC 1238 and 
AIR 1961 SC 1655, Rel. on. (Para 5) 
Cases Referred: Chronological] Paras 
AIR 1969 SC 1238: 1969 All LJ 1006 5 
AIR 1961 SC 1655 

Sachidanand Jha, for Petitioner; 
Baidyanath Prasad No. 2, for Opposite 
Party No. 1. i 

ORDER :— The plaintiff-opposite 
party No. 1 has filed a suit for money on 
the basis of two Hundis. The defendant 
No. 2 — petitioner objeczed to the docu- 
ments being taken in evidence on the 
ground that they are not sufficiently 
stamped. By the impugned order, the 
Court has overruled the objection. 
. 2. Mr. Sachidanand Jha, appearing 
on behalf of the’ petiticner, contended 
that in view of the definitions of “Bill 
of exchange” and "Bill of exchange pay- 
able on demand” in Sections 2 (2) and. 
2 (3) of the Indian Stamr Act and Arti- 
cle 13 thereof, the hyndis in question 
must be held to be subject to the mis- 
et EEN 


*Against order of S. N. Sinha, Sub. J., 
2nd Court, Muzaffarvur, D/- 14-7-1978. 
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. chief of Section 36.- 


Pat. 65 


Alternatively, he 
argued that since in the hundis, the 
drawer and drawee are the same person, 
it may have to be held that they are not 
bills of exchange at all, but in eye of 
law, are promissory notes; but again in 
view of the provision of the Act they 
cannot be admitted in evidence. 


3. Mr. Baijnath Prasad No. 2, learned 
counsel for the opposite party, has taken 
a preliminary objection on the basis of 
Section 36 of the Indian Stamp Act 
which reads as follows: 


“36. Where an instrument has been 


admitted in evidence, such admission 
shal] not, except as provided in Sec- 
tion 61, be called in question at any 


stage of the same suit or proceeding on 
the ground that the instrument has not 
been duly stamped.” i 


4. A number of decisions have been 
relied upon on behalf of the plaintiff. 
Mr. Jha pointed out that in all the re- 
ported cases, the admission of the docu- 
ments was challenged in appeal from the 
final decision in the suit and no case de- 
cides the point where the order admit- 
ting the document itself is directly 
challenged in revision. He has attempted 
to interpret the section to bar the re- 
examination of the question at a subse- 
quent stage in the litigation and not 
when the order of the court admitting 
the evidence is immediately challenged. 

5. It is true that none of the cases 
cited before me is a case similar to the 
present one, but on that ground, I de 
not see any reason to take a different 
view. The section, as quoted above, says 
that the admission of an instrument shall 
not be called in question “at any stage” 
of the litigation. The expression does not 
suggest any exception to the ruletby re- 
ference to time or manner in which the 
decision of the first court is challenged. 
As has been observed by the ‘Supreme 
Court in Hindustan Stee] Ltd. v. Dilip 
Construction Co. (AIR 1969 SC 1238). the 
Stamp Act is a fiscal measure enacted to 
secure revenue for the State on certain 
classes of instruments. It is not enacted 
to arm a litigant with a weapon of tech- 
Nicality to meet the case of his oppo- 
nents. The stringent provisions of the Act 
are conceived in interest of the revenue. 
With a view to defeat a technica] objec- 
tion by a party challenging the admis- 
sion of a document, the legislature in- 
cluded Section 36 in the Act, The section 
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ought to be interpreted in a manner se 
that its object may be fully achieved. 
There does not appear, therefore, {(any- 
reason?) to place a Narrow mean- 
ing of the section. The ex- 
pression “at any stage” should 
be given wide connotation. So I hold 
that the petitioner cannot be allowed to 
re-agitate the question even by filing a 
revision application immediately. The 
observation to the following effect made 
by the Supreme Court in Javer Chand v. 
Pukhraj Surana (AIR 1961 SC 1655), al- 
though in circumstances which may be 
distinguishable from the present case, 
may be usefully quoted (at p. 1657): 


“Once a document has been admitted 
in evidence as aforesaid, it is not open 
either to the trial court itself. or to a 
court of appeal or revision to go behind 
that order.” (Emphasig added) 

6. In the result, I hold that the pre- 
liminary objection taken by the plain- 
tiff must prevail. In that view, it is not 
necessary to decide the point argued by 
Mr. Jha on the merits of the impugned 
order. The revision application is dis- 
missed but without costs. 

Revision dismissed. 


~ 
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Samir Kumar Das and etc, ete, . Peti- 
tioners v. State of Bihar and others, Re- 
spondents. ; 

C. W. J. C. Nos. 403, 404 and 653 of 
1981, D/- 22-5-1981. 

(A) Constitution of India, Arts. 226, 14, 
19 and 41 — Admission in Medica] Col- 
leges —- Medica] Colleges are covered by 
expression “State” in Art. 12 — Seats 
remaining vacant —- Mandamus can be 
issued to compel performanee of public 
duty, g 

The Medical] Colleges in the State and 
the Patna Dental College are institu- 


tions maintained by or at 
least managed and controlled by 
the State Government, and are there- 
fore instrumentality of the State and, 


therefore. ‘State’ within the meaning of 
the expression as used in Art. 12 and 
also Part IV of the Constitution. AIR 
1979 Delhi 87, Foll. (Para 11) 

According to the directive princi- 
ples of policy contained in Part IV 
of the Constitution it is the duty of the 
zor es eee ee ee 
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State to make provision for Medica] edu- 
cation, The right to education in Art. 41 
includes the right to medical education. 
The establishment and maintenance of 
medical colleges cr institutions impart- 
ing medical education is not enough; 
provision must also be made for the ad- 
mission to those institutions of people 
suitable for admission to those courses, 
selected on some reasonable principle, 
The duty of making effective provision 
for securing the right to education in 
Art. 41, therefore, includes the duty of 
admitting students te the available seats 
in the various medical colleges establish- 
ed or maintained or controlled by the 
State. It is true that the duty imposed 
upon the State by Art. 41 which forms 
part of the directive principles is not 
enforceable by any Court. But once the 
State, either bv legislative or adminis- 
trative action, provides facilities for 
médical education -in performance of the 
duty imposed upon it by Art. 41, it has 
the lega] duty, subject to availability of 
the seats in the institutions to make the 
right to medical education available to 
every eligible person desirous of exer- 
cising the right, selected, in case of limit- 
ed number. of seats, on some reasonable 


principle. It cannot arbitrarily refuse to. . 


fill un the seats in the various medical 
institutions and thus deny the oppor- 
tunity to receive the medical education 
to a person desirous of and eligible for 
the same. If it does so it would be violat- 
ing the fundamental right to equality 
guaranteed to that person by Art. 14 of 
the Constitution, It may, therefore, be 
reasonably concluded that when there 
are a number of vacant seats in the 
medical college established, maintained 
or controlled by the State, a public duty 
is imposed upon the State to fill up all 
the available seats in those medical col- 
leges by persons seeking admission there- 
to who are eligible for admission and 
have been, in case of competition for the 
seats, selected on some rational , princi- 
ple, AIR 1981 SC 487, Foll. 

f (Paras 11, 12) 


Further, it must be remembered that 
the establishment and maintenance of 
Medica] and Denta] Colleges involves 
enormous investment and the creation of 
the infra structure for medica] education 
is a very costly affairs. And, it is well 
known that 
country and, more so in this State, are 
poor and the number of trained medical 
personne] grossly inadequate and, there- 


medical facilities in this i 
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fore, the need of the pæple for trained 
medical personne] js clear and urgent. 
In the circumstances, it vil} be complete- 
. ly contrary to reason to assume that the 
State is under no duty to fill up all the 
seats in the Medica] Co.leges, the crea- 
tion ahd maintenance of which has in- 
volved huge expendtiure and which if 
filled would produce trained medical 
personnel who are badly needed. oS 
. . (Para 12A) 
(B) Constitution -of India, Art. 226 — 
Admission in” Medica] Colleges — Somè 
seats remaining vacant — Petitions for 
mandamus by some cančidates — Candi- 
dates required to complete course of 
specified period to be eligible to appear 
at examination — Writ cannot be refus-_ 
ed on ground that ther would not be 
eligible to appear becaase of delay in 
admission. ; ea 
The question whether the petitioners, 
if admitted, would be eble to . complete 
the course and qualify themselves to 
appear at Examination held’ for students 
admitted earlier in the session is com- 
pletely irrelevant for what the petition- 
ers ate seeking to enfcrce js not their 
right to appear at the 2xamination but 
their right to be considsred for admis- 


sion to those classes. (Para 20) 
Cases Referred: Chrenological Paras 
AIR 1981 SC 487 f : 2 
AIR 1981 Kant 22 14 


AIR 1981 NOC 217: (1931) 1 Kant LJ 

304 ` 21 
AIR 1979 Delhi 87 il 
AIR 1971 Pat 43 10, 14 
AIR 1968 Pat 3 (FB) “17, 20 


Rewati Raman Saran and Miss Kam- 
lesh Jain (in C. W. J. C. No. 403 of 1981); 
Radha Raman, Prabhakar Tekriwal, 
Prakash Tewary, Prashant Kumar and 
Roy Shivaji Nath (in C. W. J. C. No. 653 
of 1981), and Biresh Thakraverty (In 
C. W. J. C. No. 904 of 1981), for Peti- 
tioners; K. P. Verma, Advocate General, 
R. N. Roy, Jr. Counsel to Advocate 
General (In C. W. J. C. No. 403 of 1981); 
K. P. Verma, Advocate General, R. P. 
Sinha, Jr. Counsel to Advocate General 


(In C. W. J. C. No. 653 of 1981); K. P. 
Verma, Advocate Genera] and. R. N. 
Das, Jr. Counse] to Advocate General 


(In C, W. J. C. No. 404 ef 1981). for the 
State. : : S 
r ORDER ;— By a common order dated 

5-5-1981, we allowed al} these three ap- 
plications in part, quashed. the order 6f 
the Government of Bihar contained m 
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the letter dated 3-3-1981 of the Special 
Secretary to Government, Health De- 
partment, a copy whereof is Annexure-‘A’ 
to the counter-affidavit filed on behalf of 
the Respondents in C.W.J.C. No. 403/81 
and directed the respondents to -fill up 
seats in the First Year 
M. B. B. S. Class of the Medical Colleges 
in the State of Bihar: and in the First 
Year B. D. S.. Course of Patna Dental 
College for the Session 1979-80 on | the 
basis of the result of the Pre-medical 
and Dental Test Bihar for the aforesaid 
Session and of an interview held on 
15-12-1980 without ` further delay. We 
Now proceed to give the reasons for that 
order. i : os 
` 2. Brij Kishore Prasad is the pet- 
tioner in C. W. J. C. No. 403/81. Samir 
Kumar Das and Satish Chandra Gupta 
are the petitioners in C.W.J.C. Nos. 404/ 
81 and 653/81, respectively. The State 
of Bihar is, the Respondent No. 1 in all 
the applications, and Dr. R. P. Singh, 
Principal of the “Patna Dental College 
and Convenor of the Board of Principals 
for selecting candidates for admission to 
the 1st year course of the M. B. B. S. and 
B. D. S. Course for the session 1979-80 
is Respondent No. 2 in C.W.J.C. Nos. 403 
and 404 of 1981 and was also Respon- 
dent No. 2 in C.W.J.C. No. 653/81, The 
Director of Health Services, Bihar is re- 
spondent No. 3 in C. W. J. C. No. 403 of 
1981: ... ; s 

. 3. Admission of students to the First 
Year of the M. B.-B. S. Course of the 
various Medica] Colleges in the State of 
Bihar, namely, Patna Medica] College, 


Patna, Darbhanga Medical] College, 
Laherasarai, Rajendra Medical College, 
Ranchi, Bhagalpur. Medical College, 
Bhagalpur, Mahatama Gandhi Memorial 
Medica] College, Jamshedpur, S. K. 
Medical College, Muzaffarpur, Nalanda 


Medical College, Patna Magadh Medical 
College, Gaya, Patliputra’ Medica] Col- 
lege, Dhanbad ang to the First Year 
B. D. S. Course of Patna Medical Col- 
lege, Agamkuan, Patna, is made on the 
basis of a combined. test held for that 
purpose by the Board of Principals con- 
sisting of some of the Principals of the 
aforesaid colleges. For admission to the 
First Year M. B. B. S. Class of the afore- 


: Said Pre Medica] Colleges ‘and the first 


year B. D.-S. Class of the Dental College 
for the Session 1979-80. the State Gov- 
ernment appointed a Board of Princi- 
Pals consisting of several Principals, in- 
cluding Shri R. P. Singh,. Principal, 
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Patna Dental - College,- Patna, -who was 
appointed as the Convenor of that Board. 
The Board: issused a:. prospectus calling 
for applications from eligible candidates 
for admission to the’ aforesaid. Courses 
for the. Session 1979-80. Para ‘A’ of the 


Prospectus, copy whereof is Annexure-5. 


in C.W.J.C. No. 403/81 provided: Candi- 
dates for admission to the First Year 
_M. B. B. S.. Course and to the First Year 
B. D. S. Course shal] have to appear at a 
competitive test and will be selected on 
the basis of merit . according to the re- 
sults of the test. The Prospectus speci- 
fies the conditions for eligibility for the 
competitive test, the last date for receipt 
of the application forms and the docu- 
ments which were required to accom- 
‘pany the application forms. The Pro- 
spectus provided for issue of admit card, 
and fixed the date of the test examina- 
tion. Para ‘Œœ of the Prospectus provides 
“in all matters relating to the test and 
admission, the decision of the Board of 
the Principals shall be final — Para ‘P’ 
runs thus: “Candidates will.. be selected 
for admission strictly on the basis of 
merit as given (A), subject to reserva- 
tions of seats as per Government rules. 
Para ‘W’ provides that in case of a can- 
didate being selected provisionally ‘for 
admission, interview letter will be sent 
by registereé post”, Para ‘Y’ declares 
“interview. does not entitle a candidate 
for admission”. 14% of seats. according 
to the Prospectus were reserved for 
Scheduled Caste, 9% for Scheduled 
Tribes, 10% for. Backward Classes and 

‘20% for ladies. oO, 
4, According to the: averments in the 


petition in C.W.J.C. No. 403/81 which 
has not been controverted the total 
number of seats in the First Year 


M. B. B. S. Class in the various Medical 
“Colleges aforesaid was 670 and the total 
-number of seats in the First Year B.D.S. 
Course in Patna Dental College was 15. 
It appears al] the three petitioners along 
with others appeared at the Pre-Medical 
` and Dental Test 1979 which was held 
sometime in July 1979, The first list of 
successful candidates was 
13-4-1980 and the second list on 12-10- 
1980. It appears that even after the suc- 
cessful candidates of the first and second 
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total number of seats that stil] remajn- 
ed vacant -wasS 11 in the Patna Dental 
College and 37 in six of the aforesaid 
Medical Colleges. According tg the 
counter-affidavit filed on behalf of the 
respondents in C, W. J. C, No. 403/81 
which has been adopted in the other writ 
applications also, the number of vacant 
Seats was about 29. According to the 
counter-affidavit filed on’ behalf of the 
respondents which on this point has not 
been controverted, these vacant seats 
originally belonged to the quota reserved 
for students belongins to the Scheduled 
Caste and Scheduled Tribe put were 
later on released by the Government for 
being filled up by general students. 


5. It appears that to fill up these 
vacant seats, the Convenor of the Board 
of Principals issued a notice dated 4-12- 
1980 directing 62 of the candidates who 
had appeared at the test “to appear for 
an interview for scrutiny of documents 
etc. in connection with admission: into 
First Year Class of Medical and Dental 
Colleges Bihar (Sessicn 1979-80) on 15-12- 
1980 at 1 P. M. at I. M. A. Hall,- south 
Gandhi’ Maidan, Patna”. The notice re- 
quired the candidates to bring the docu- 
ments in original -at the time of interview 
and stated that provisiona] selection and 
calling for interview would not entitle a 
candidate to admission. The 62 candi- 
dates, who were called for interview on 
15-12-1980, were arranged in order of 
merit. Brij Kishore Prasad’s position in 
the list was at serial &0 of the list and 
those of the petitioners in C. W. J. C. 
No. 653 of 1981 and 404/81 at serial Nos. 6 
and %, respectively, Admittedly, all the 
three petitioners appeared at the inter- 
view held on 15-12-1980 but the result 
of the interview held on 15-12-1980 was 
not announced in spite of representation 
made by the petitioners. 


6. According to the petitioners, it is the 
public duty of the Board of Principals, 
and the State and the other authorities 
concerned to publish the result of the 
interview and to admit students to the 
remaining vacant seats in the different 
Medical Colleges and Patna Dental Col- 


lege on the basis of the admission test. 


and the interview held and the respon- 


-lists had been admitted to the different dents were in duty bound to publish the 
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the nature of Mandamus: directing the 
respondents, the State cf Bihar and the 
Principal, Patna Dental College, the 
“Convener of the Board of Principal, who 


i conducted the test, to declare the result 


„of the test and interview held on 15-12- 
1980 and pass other consequentia] order, 
- namely, direct the admission of the peti- 
tioners to the vacant sats if they are 
eligible for admission or the basis of the 
result of the admiss:on ae and the 
interview held. - 


7. Cause has bem shown on 
. behalf of the respondents and a 
counter-affidavit on _behalf of 
the respondent, State of Bihar, and 


the Convenor of the Board of Principal 

and the Director of Health Services has 
been fled in C.W.L C. No. 403/81, 
supplementary affidavits and supplemen- 
tary counter-affidavits have also been 
filed. The counter-a‘fidavits filed in 
C. W. J. C. No. 403/81 have been adopt- 
ed by the respondents in the other cases 
also. The main groumd on which the 
prayer for the relief claimed by the 
petitioners has been opposed on behalf 
of respondents is that the determination 
. of the claims for admission of the 62 
students who were caled for interview 
and were interviewed Dy the Board of 
principals, would „heve taken a long 
time. The Session for the aforesaid first 
year M. B. B. S. Course which had com- 
menced in July, 1980, had far advanced 
and the 62 students who were called for 
interview, if ultimately admitted, would 
not have been in a pcsition to complete 
the necessary courses or 
minimum number of classes prescribec: 
for the first year M.B3B.S. Examination 
and the Government decided to stop any 
.further admission to the First Year 
M. B. B. S. Class and the First year 
B. D. S. Course and d-ssolyed the Board 
of Principal constituteé for the purpose 
of selecting candidates for admission to 
the aforesaid classes fcr the 1979-80 ses- 
sion, The order of the Government 
stopping further adm<ssion and dissolv- 
ing the Board of Principals has not beer: 
filed in this Court but the said order is 
mentioned in the letter dated 3-3-1981 
of the Specia] Secretary to the Govern- 
ment of Bihar Health Department, ad- 
dressed to the Advoca-e-General, Bihar 
a copy which has been annexed to the 
counter-affidavit of the respondents and 
. marked Annexure-A.. . 
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8. The further case of the respon- 
dents is that the Medical Education, in- 
cluding the M. B.B. S. and B. D. S. 
super- 
vision and direction’ of the Medical 
Council of India which has prescribed 
the course of study, the period of the 
courses and the conditions of eligibility 
to sit for the examination and if stu- 
dents who were not in a position to 
qualify themselves for the purpose of 
appearance at the M.B.B. S. Examina- 
tion are admitted to the various colleges, 
the medica] degree granted by the Uni- 
versities to which the various colleges 
are affiliated may run the risk of de- 
recognition. 


9. A rejoinder to the counter-affida- 
vit was filed on behalf of the petitioner 
in C. W. J.C. No. 403 of 1981. Accord- 
ing to the rejoinder the plea of the Gov- 
ernment that the students were called 
for interview on 15-12-1980 could not be 
admitted because if admitted they could 
not have completed the course etc. wasa 
mere pretence and the action of the 
Government taken at the instance of the 


Health Minister was completely arbi- 
trary and discriminatory because some 
Students were admitted to the different 


Medical Colleges in the State in October 
and December 1980 and even in January, 
1981. 


_10. The first question for determina- 
tion is if there is any public duty cast 
on the State of Bihar and the respondent 
convenor of the Board of Principals to 
decide who are the persons eligible to 
be admitted and to fill up all the vacant 
seats in the different medical colleges of 
Bihar and also in the Patna Dental Col- 
lege for which applications were invited 
and admission test was held. It is well 
settled that an applicant for admission 
hag a right to get his application con- 
sidered in accordance with law. But, 
as pointed out by A. B. N. Sinha, J. 
Speaking for a Bench of this Court in 
Miss Zeenath Tej v. Principal of the 
Prince of Wales Medica] College, Patna 
(AIR 1971 Pat 43). “this right, however, 
cannot arise unless the following ‘condi- 
tions are satisfied: (i) The applicant con- 
cerned must have actually applied for 
admission into an educational institution 
(ii) there must be vacancies in the class 
into which admission is sought for and, 
further there must be an obligation on 
the part of the authorities to. fi] up 
these vacancies”, .There is. no doubt that 
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all the petitioners had actually applied 
for admission into the different medical 
‘ colleges. There is also no doubt that a 
certain number of vacancies in those 
colleges exist. Though there is dispute 
about the exact number of vacancies 
even according to the respondents there 
are about 29 vacancies. The only ques- 
tion for decision in this connexion, 
therefore, is whether there is a duty or 
obligation imposed on the respondents, 
the authorities concemed, to fill up all 
the vacant seats in the medical colleges 
of the State of Bihar. 

11. All the aforesaid medical Col- 
leges and the Patna Dental College are 
institutions maintained by or least 
managed and controlled by the State 
Government, and are therefore insiru- 
mentalities of the State and, therefore, 
State within the méaning of the expres- 
sion as used in Article 12 and also 
Part IV of the Constitution. The 
right to receive professional educa- 
tion being a pre-requisite for carrying 
on the medical profession has been held 
by the Delhi High Court to be a partof 
the fundamental right under Article 19 
(1) (£) of the Constitution, vide the de- 
cision reported in AIR 1979 Delhi 87. 
Even if we do not go to that extent, 
there can be no doubt, that according to 
the directive principles of policy con- 
tained in Part IV of the ‘Constitution, it 
is duty of the State to:make provision 
for medica] education. Article 41 of the 
Constitution commands: “The State shail, 
within the limits of its economic capa- 
city and development, make effective 
provision for securing the right to work, 
to education. ......”. It is obvious that the 
right to education in Article 41 includes 
the right to medical education, And the 
duty of effectively securing the afore- 
said right to medica] education, estab- 
lishment and maintenance of medical 
colleges or institutions imparting medi- 
cal education is not enough; provision 
must also be made for the admission to 
those institutions of people suitable for 
admission to those courses, selected on 
some reasonable principle. The duty of 
making effective provision for securing 
the right to education in Article 41, 
therefore, include the duty of admitting 
students to the available ‘seats in the 
various medical colleges established or 
maintained or controlled by the State. 


12. Tt is true that the duty imposed 


upon the State by Article 41 which forms. 


toart of the directive principles is not en- 
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forceable by any Court. But once the 
State, either by legislative or adminis- 
trative action, provides facilities for 
medical education in performance of the 
duty imposed upon it by Article 41, it 
has the legal duty, subject to availabi- 
lity of the seats in the institutions, to 
make the right to medical education 
available to every eligible person ‘desir- 
ous of exercising the right, selected, in 
case of limited number of seats, on some 
reasonable principle. It: cannot: arbitra- 
rily refuse to fill up the seats in the 
various medica] institutions and thus 
deny the. opportunity to receive the 
medical education to a person desirous of 
and eligible for the same. If it does so, 
it would be violating the fundamental 
right to equality guaranteed to that per- 
son by Article 14 of the Constitution. It 
is, as-was pointed out by Bhagwati, . J., 
Speaking for the Supreme Court in Aiay 
Hasia v. Khalid Mujib Sehravardi (AIR 
1981 SC 487). “well settled that what 
Article 14 strikes at is arbitrariness, be- 
cause an action that is arbitrary, must 
necessarily involve negation of equality” 
(at page 499 of the report), It may, 
therefore, be reasonably concluded that 
when there are a number of seats in 
the medical college ‘established, main- 
tained or controlled by the State, a 
public duty ig imposed upon the State 
to fill up all the available seats in those 
medica] colleges by persons seeking ad- 
mission thereto who are eligible for ad- 
mission and have been, in case of com- 
petition for the seats, selected on some 
rational principle. 

12-A. Further, it must be remember- 
ed that the establishment and mainten- 
ance of medical and Dental Colleges in- 
volves enormous investment and the 
creation of the infrastructure for medi- 
ea] education is a very costly affair. 
And, it is well-known that medica] faci- 


_lities in this country and, more so in 


this State, are poor and the number of 
trained medical personnel grossly in- 
adequate and, therefore, the need of the 
people for trained medical personne] is 
clear and urgent. In the circumstances, 
it will be completely contrary to’ reason 
to assume that the State is under ' no 
duty to fill up all the seats in the Medi- 
cal Colleges, the creation and mainten- 
ance of which has involved huge ex- 
penditure and which if filled would pro- 
duce trained medical personnel who are 
badly needed. It is in the light of these 
that we proceed 
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to examine the provisiots of the Pro- 
spectus which regulate -he admission. 


13. We have already set out the rel- 
evant provisions of the Prospectus, It is 
manifest that the Prospectus required 
candidateg eligible for edmission to the 
First Year M.B.B.S. and B. D. S. 
Classes to file applications and to appear 
atthe competitive test and, subject to 
the reservation in favour of certain clas- 
sesof candidates, lays Cown-—-vide para- 
graph ‘P’ that “Candidaces will be selec- 
ted for admission strictlx; on the basis of 
merit” determined in accordance with 
the result of the competitive test, When 
paragraph ‘P’ of the Prospectus is con- 
strued in the light of fhe considerations 
mentioned above, the express provision 
that candidates “will be selected for ad- 
mission strictly on the basis of merit” 
may well be interpreted to contain an 
implicit provision that the candidates 


who are eligible for admission on the 
‘basis of the merit shal” not be denied 
admission to the seats available in the 


colleges. The Prospectus, therefore, con= 
sidered in the light of the consideration 
referred to above, clearly imposed a duty 
on the State to fill up all available seats 
which are not reserved for a’ particular 
category of students, Ey eligible candi- 
dates selected by the Board of Princi- 
pals, whose decision in all matters re- 
lating to the test and the admission is 
made final—vide Paragraph ‘O’. This duty 
iş in the nature of a public duty the 
performance of which ean be compelled 
by a writ in the nature of mandamus. 


14. I am fortified in this conclusion 
by the decision in G. P. Hemantha Ku- 
mar v. Selection Committee for Admis- 
sion to Govt. Medica] College, Bangalore 
(AIR 1981 Kant 22) in -which relying on 
earlier decisions and the relevant rules 
for selection to the Medical Course, it 
was held by a learned single Judge of 
the Karnataka High Ccurt that “if for 
any reason a seat had become vacant 
within the prescribed ‘quota and that 
seat could be filled up by another can- 
didate eligible for that seat, then the 
same could not be denied on any ground 
whatsoever as Medical Education being 
very important, no seai in the prescrib- 
ed quota should go weste”. I may also 
state that in Zeenath Tej’s case (AIR 
1971 Pat 43) (supra) also, the Bench of 
this Court on a consideration of the rel- 
evant rules and the orcinances held that 
there was an obligatior on the authori- 


Samir Kumar Das v. State 


Pat. 71 


ties. of the Patna Universities to fill up 
all the casual vacancies during the ses- 
sion which might arise in the Prince of 
Wales Medical College, Patna, an in- 
stitution maintained and controlled by 
the Patna University. 

15. It was argued by the learned Ad- 
vocate Genera] appearing for respon- 
dents that none of the petitioners were 
entitled to be selected’ for admission on 
the basig of merit against the general 
seats and therefore, they had no legal 
right to be admitted or even considered 
for admission to the yacant seats which 
were reserved for, candidates belonging 
to Scheduled Castes and Scheduled 
Tribes. In our opinion, if as in this 
case, the Government has taken a deci- 
sion to dereserve' some seats which 
were originally reserved for candidates 
belonging to the Scheduled Castes and 
the Scheduled' Tribes and the reserved 
seats are thrown open for admission by 
students belonging to the general cate- 
gory, the dereserved seats stand on the 
same footing as other genera] seats, and 
a candidate has the same right in re- 
spect of those seats as he has in respect 
of the seats which were general seats 
from the very beginning. And, if he 
was entitled to be considered for admis- 
sion to the original genera] seats, then 
he is equally entitled to be considered 
for admission to the dereserved seats 
and to be admitted, if selected against 
those seats. The petitioners, therefore, 
have a right to be considered for ad- 
mission to the seats which are still 
vacant in the various Medical Colleges 
and Patna Dental] Medica] Colleges, unless 
there are any compelling circumstances 
which would dissuade this Court to re- 
frain from directing the State Govt. to 
carry out its duty of filling up the 
vacant seats in the aforesaid colleges and 
considering the case of the petitioners 
for admission to those vacant seats, 

16. One of the reasons given by the 
respondents for not filling up the vacant 
‘seats is that evaluation of the respective 
merits of the 62 candidates who were 
called for interview on 15-12-1980 would 
have been a time consuming process and 
could not have been completed within a 
reasonable time after the interview. In 
Paragraph ‘6’ of the counter-affidavit it 
is stated that “the claims of all the 62 
candidates who had all obtained 80 

. marks were to be = scrutinised in serial 
according to merit for which their re- 
cords of other examination etc. and rel- 
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evant papers have to be examined”. 
This plea is clearly untenable because 
the relative merits of all the 62 students 
who. were called for interview held on 
15-12-1980 had already been assessed by 
the Board of Principals. This is clear 


from the notice dt. 4-12-1980, copy where-- 


of is Annexure-4 to the supplemen- 
fary-afiidavit of the petition in C. W. J. C. 
No, 403/81, issued to the 62 candidates 
under the signature of respondent No. 2, 
the Convenor of the Board of Princi-. 
pals. The names of the 62 candidates 
“who had been called for interview is 
arranged serially in order of merit in 
the list of candidates called for inter- 
view on 15-12-1980 which is appended to 
that notice. As I have stated, in the 
aforesaid merit list, the petitioners stand 
at serial Nos. 6,7 and 50. Though a re- 
ference to the supplementary-affidavit. 
has been made in the  counter-affidavit 
filed on behalf of the respondents it has 
not been specifically denied therein that 
what is appended to the notice (An- 
nexure~4) is the merit list of candidates 
called for interview, that is to say, the 
names of candidates called for interview 
had been arranged in order of merit. 
thus the merit of the candidates called 
for interview on 15-12-1980 had already 
been assessed. Further, it is clear 
from the notice (Annexure-4) that the 
candidates were directed to appear for 
interview “for scrutiny of documents 
ete. in connection with admission” and 
the candidates were required to bring 
documents in original at the time ofthe 
interview. The main purpose of the in- 
terview, therefore, was not assessment of 
the respective merits of the candidates 
called for interview but the verification 


of the certificates ete. submitted with 
reference to their originals. 
17. The learned Advocate General 


appearing for the respondents referred to 
the provisions of Paragraph ‘Y’ of Pro- 
spectus ahd on that basis contended that 
the fact that the petitioners were called 


for interview did not entitle them to` 


admission. That is so. But what the 
petitioners ‘are seeking to enforce is not 
their right to admission but their right 
to have their applications for. admission 
considered on merits in accordance with 
law. AS was pointed out by Narasimham 
C. J., speaking for a Full Bench of this 
Court in Umesh Chandra Sinha v. V.N. 
Singh (AIR 1968 Pat 3), “the right’ of 
acandidate for due consideration of his 
application for admission -on the basis of 
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another candidate to be admitted on the 
basis of such law. The two rights are 
distinct and each of them is justiciable”. 
(at page 7 of the report). 


18. The learned Advocate General 
next argued that the decision of the 
State Government not to fill up the’ 


vacant seats in the Medical Colleges on. 


the basis of the interview held on 15-12- 
1980 was, justified and legal because the 
students who would have been admitted, 


thereafter, wouid not have been able to: 


complete the courses of study or be eli- 
gible to appear at the examination. On 
the other hand, it is argued on behalf of 
the petitioners that the question whe- 
ther the petitioners, if admitted, would 
be able to complete the course and qua- 
lify themselves to appear at Examina- 
tion held for students admitted earlier in 
the 1979-80 session is completely irre- 


levant for what the petitioners are seek- | 


ing to enforce is not their right to ap- 
pear at the examination but their right 
to be considered for admission to those 
classes. The learned counse] for al] the 


three petitioners stateq that all the peti- ` 
tioners were prepared to take all the risks 


involved in securing admission at such a 
belated stage. 


19. The learned Advocate General 
is right to this extent that.as the session 
commenced in July, 1980, the petitioners, 
if admitted on the basis of the interview 
held on 15 December, 1980 would not, in 
the normal course, be able to complete 
their courses and be eligible to sit atthe 
regular examination held for the stu- 
dents of 1979-80 session. The Indian 
Medical Council] (hereinafter called “the 
Council’), constituted under the 
Medical Council Act, 1956, (hereinafter 


called ‘the Act’) has in its Recommenda- ` 


tions on Undergraduate Medical Educa- 
tion adopted by the Medical 
of India in April, 1977 laid down that a 
student admitted to the Medical Curricu- 
lum “shall undergo a period of certified 
study extending over 4$ academic. years 
from the date of commencement of his 
study for the subjects” and that 
first 18 months shali be occupied in the 
study ef the Phase I subjects and no 
student shall be permitted to 
Phase JI group of subjects until he has 
passed in all ` the 
vide Paragraph III of the` 
tions. Even though it has 
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valid law is distinct from the right of- 


Indian ` 


Council - 


“The f 


ioin ` 


Phase I subjects”— ` 
Recommenda- ° 
not been ` 
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shown that these recommendations have 
been incorporated in regulations framed 
in exercise of the power conferred on 
the Council by Section =2 of the Act, 
stil] no Medical institution in India can 
afford to permit students who have not 
completed the course of studies in the 
manner recommended by the Council] to 
appear at a Medical examination, Under 
Section 19 of the Act, the Counci} has 
the power to recommend to the Central 
Government that the couzses of study and 
examination to be undergone in any Un- 
iversity or a medical institution in India 
-in order to obtain a recognised medical 
qualification “are not such as to secure 
to persons holding such qualification the 
knowledge and skill reeuisite for the 
efficient practice of medicine” and on the 
basis of such recommendation, which 
will generally be accepted, the Central 
Government may, after following the 
procedure prescribed, derecognise the 
medical qualification granted by that in- 
stitution after a specific date. 

20. But the learned counsel for the 
petitioners are right in zontending that 
the fact that the petitiorers, if admitted, 
would not be eligible fo- appearing at 
the regular examination is irrelevant for 
the purposes of these cases. In the Full 
Bench Case of Umesh Chandra Sinha 
(AIR 1968 Pat 3) (supra) the 
claim of the petitioner >f that case for 
consideration of his app ication for ad- 
mission to the First Year M. B. B. S. clas 
of the Patna Medical Cellege was op- 
posed by the learned Acvocate General 
for the respondent on the ground thatif 
the petitioner ultimately secured admis- 
sion, he would not be able to complete 
the minimum percentage of attendance 
required by the rules of the University 
and that, consequently. he was not likely 
to be sent. up for the examination. The 
argument was rejected and the Full 
Bench of this Court by its order passed 
on 10-4-1967 directed tha admission of 
the petitioner, though the examination 
for the 1st year M. B. B.S. Course was 
to be held on 10-5-67. The reasons for 
rejecting this contentim were stated 
thus: “At this stage we are not concern-. 
ed with whether the petitioner will be 


sent up for the examinat:on or else whe- 


ther the failure to secure the minimum 
attendance will be condoned (if permissi- 
. ble) in view of the fact that the delay 
“ was due to circumstances beyond the con- 


trol of the petitioner. These are matters. 


to be dealt with by the authorities. con- 


Samir Kumar. Das v. State.. - | - eo Pat. 73- 


cerned .in accordance with the rules and 
regulations in force in the University. The 
petitioner is prepared to take al] the 
risks involved in securing admission at. 
such a belated stage. -Once we hold that 
the offending provisions are unconstitu- 
tional, we should not deny him the ap- 
propriate relief: merely because some 
other consequence may ensue later on”. 
(at page 11 of the report). 

In that case, the validity of certain 
provisions of an Ordinance governing the 
admission tọ the medica] institution con-' 
cerned was impugned and it was assert- 
ed that if those provisions were ignored, 
the petitioners had preferential claim for 
admission over those who had been ad- 
mitted. On a parity of reasoning. if we 
hold, as we have done that the State 
Government ang the other authorities 
are bound to fill up the vacant seats, and 
to consider the application of the peti- 
tioners for those vacant seats and admit 
them if they are entitled to admission 
we cannot deny the petitioners “the ap- 
propriate relief merely because some 
other consequence may ensue later on”. 
It must be pointed out that for the late. 
selection whoeverelse may be responsi- 
ble, the petitioners are not and they can- 
not be blamed at ail. 


21. We may also refer to the decision 
in Anitha Chandraiah v. Selection Com- 
mittee for M. B. B.S. ((1981) 1 Kant LJ 
304): (AIR 1981 NOC 217) in which the 
refusal to admit the petitioners of that. 
case who were selected for admission to 
the concerned Medica] College was sup- 
ported on the ground that the petitioners 
had sought admission after the admission 
to the College had closed. This ground 
was negatived for the reason”. That for 
the late selection ............ the petitioners 
cannot be blamed” and having been 
selected on merit for admission and be- 
ing prepared to join college at his own 
risk, the petitioners could not be denied 
admission on the ground that admission 
to the College had closed. > And the 
Karnataka High Court issued a writ in 
nature of mandamus directing the admis-. 
sion of the petitioner to the ist year 
M. B. B.S; Course. 


22. Further, according to the aver- 
ments in the supplementary-affidavit filed 
on behalf of the petitioners in C.W. J.C. 
No. 403/81, severa] students were admit- 
ted to the first year M. B. B.S. course 
in the various medica] colleges in De-- 
cember, . 1980 and even in January and 
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-February 1981. According to this sup- 
plementary-affidavit filed on 14-4-1981, 
Pradip Kumar Agrawal was admitted in 
the Magadh Medica] College, Gaya, on 
17-12-1980, and Rajesh Nandan Sahay 
and Satish Chandra Prasad were admit- 
ted to the same college on 16-1-1981 and 
2-1-1981, respectively. and Sanjeeb Ku- 
mar was admitted in the Patliputra 
Medical College, Dhanbad on 3-1-1981. 
According to the another supplementary 
affidavit, admission to the first year 
M. B. B. S. class in M.G. M. College, 
Jamshedpur of Syed Mobarak Ahmad 
was made on 4-2-1981 and that of Miss 
Rita Jha on 11-2-1981. These facts have 
not béen controverted on behalf of the 
State though © a  counter-affidavit in 
rejoinder was filed on behalf of the re- 
Spondents several days: Jater, ie on 
27-4-1981. Prima facie, in refusing to 
fill up the vacant. seats on’ the ground 
of delay in admission, the respondents 
are making unfair discrimination against 
the petitioners. 


23. The learned Advocate General 
also ‘attempted to argue that if admissions 
are made at such a late (stage?) in the 
Medical Colleges, the medica] degrees 
granted by the Universities of Bihar 
were likely to be derecognised by the 
` Central Government on the recommen- 
dation of the Indian Medica] Council be- 
cause the admissions would be-.in con- 
travention of the recommendations of the 
Medical Council. In our’ opinion; this 
argument is completely untenable. Our 
attention has not been drawn to any pro- 
vision in the Act or to any regulation 
made by the Indian Medical Council or 


even to any recommendation of the 
Medicaj Council to, the effect that ad- 
missions to the first year M.B.BS. 


Course could not be made beyond a cer- 
fain date. Reference in this connection 


has been made by the learned Advocate | 


General only to the Recommendations of 
the Indian Medical Council] aforesaid to 
the effect that every student shal] wn- 
dergo the prescribed period of certified 
study and that the first 18 months shall 
be occupied in the study of the phase I 
subjects and no students shall be permit- 
ted to join the Phase II group of subjects. 
until he has passed in all. the phase I sub- 
jects. The prohibition aforesaid is not 
against admission of the students to the 
first year M. B. B.S. course but against 
their being permitted to join Phase H 
of subjects without studying Phase I sub- 


Samir Kumar Das v. State 


ALR. 


jects for 18 months. By admitting stu- 
dents at a late stage, the college would 
not contravene any provision of para- 
graph T of the Recommendation afore- 
said. The provisions regulating admission 
to the Medical course are contained in 
paragraphs ‘1’ and ‘2’ of the aforesaid 
Recommendations and it has not been 
argued, and in our opinion rightly, that 
admission of the petitioners on the basis 
of the admission test for the determina- 
tion of merit and interview would in- 
fringe any of those provisions. We may 
also note that the period of 18 months of 


study which according to Para- 
graph II (38) of the Recom- 
mendation aforesaid of the Council, 


shal] be occupied in study of Phase I 
subject does not, as stated in the Recom- 
mendation of the inter-University and 
Board of Medical Regulation Committee 
in its meeting held on 20-9-1980. The 
recommendation is incorporated in the 
Tetter of the Deputy Secretary to the in- 
ter-University Board, a copy whereof is 
annexed as Annexure-8 to the reply to 
the counter-affidavit _ filed on behalf of 
the petitioner in C.W.J.C. No. 403/81 
“apply to individual students, but it ap- 
plies to the classes as a whole and isto 
be counted with effect from the date 
the classes commenced irrespective of 
when (“whom” is obviously mistake for 
whom) any individual student joing the 
classes”. As the classes commenced in 
July, there will be no breach committed 
by the Colleges of this provision of the 
Recommendation aforesaid. This argu- 
ment of the learned Advocate General 
must, therefore, be rejected. 


24. The only other argument of the 
learned. Advocate General which remains 
to be considered is that these petitions 
should be dismissed as the relief claim- 
ed, even if granted, would be futile, It is 
pointed out that if.the petitioners are 
directed to be admitted to the various 
medica] colleges and the Patna Dental 
College for the first year M:B.B.5S.: 
course or B. D. S. course for the Session 
1979-80 how, they would not be in a 
position to complete the course of study 
or the required percentage of attendance 
and would be ineligible to sit at the ex- 
amination and, therefore, their admission 
to the first year course for the 1979-80 
session would serve no_useful purpose. 
This argument ignores that though they 
may not be eligible to sit at the first 
examination held for the students of the 
first year M. B. B.S. class for the 1979- 
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80 session, the petitioner may become 
eligible to sit at subsequent examinations. 
Students who are not able to complete 
_ the requisite percentage .of attendance 
and, therefore, are not permitted to ap- 
pear at an examination do later on be- 
come eligible to sit at a subsequent ex- 
amination, It must’ be remembered that 
it is difficult to secure admission in a 
medical college and the admission ig not 
valueless even if the candidate admitted 
may not be-in a position to complete the 
course within the minimam permissible 
period. If admitted, he would have a 
chance to complete the course and to 
qualify for a later examination. The ap- 
plication, therefore, cannot be rejected 
ion the ground that it hes become futile. 

25. These are the reasons for the 
order passed by us in ell the three ap- 
plications on 5-5-1981, j 
i Petition allowed. 
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HARI LAL AGRAWAL AND 
NAZIR AHMAD, JJ. i 

Rameshwar Thakur and others. Peti- 
tioners v. Smt. Bhagwati Devi and others, 
Opposite Parties. 

Civil Revn, No. 605 of 1980, D/- 7-12- 
1981.* 

Civil P. C. (5 of 1908). Sections 2 (2), 
115, Order 7,Rule 11 — Order rejecting 
plaint in view of Section 4 (b) of Bihar 
Consolidation of Holdings Act — It is a 
decree and appealable — Revision against 


such an order was incompetent. (Bihar 
Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 


1956), Section 4 (b)). 

Order VII, Rule 11 of the Civil P.C. 
contemplates various circumstances under 
which a plaint has to be rejected by the 
Court. (Para 4) 

A suit had been instituted by the plain- 
tiff for a declaration of title in respect of 
the deed of gift as being void and frau- 
dulent,-was rejected by- the lower court 
under sub-section (b) of Section 4 of 
Bihar Consolidation- of Holdings and 
Prevention of Fragmenatation Act, .1956. 
This order rejecting the plaint amounted 
to a decree and was appealable and, 
hence, it was held that revision against 
_ such an order was incempetent. Case 


Sub. J., 





= *From order of Uma, Sranker, 
Banka, D/- 12-3-1980. ~~ 
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Iaw discussed. 1980 BBCJ (HC) 252, 
Disting. (Para 5) 
Cases Referred; Chronological Paras 
1980 BBCJ (HC) 252 3 
AIR 1976 Patna 74 5 


Sadanand . Jha, for Petitioners: Mahen- 
dra Prasad, Pandey and Binod Krishna 
Jha, for Opposite Parties. 


ORDER:— This application in revision 
is at the instance of the plaintiffs whose 
plaint in Title Suit No. 3 of 1979. institu- 
ted for a déclaration in respect of the 
deed of gift as being void and -fraudul- 
ent, etc., has been rejected by the learn- 
ed Subordinate Judge by applying - Sec- 
tion 4 (b) of the Bihar Consolidation of 
Holdings and Prevention of Fragmenta- 
tion Act, 1956 (hereinafter to be referred 
to as “the Act”) on the ground that, by 


virtue of the aforesaid provision the 
suit was not maintainable. 
2. The Stamp Reporter had, raised 


objection. to the maintainability of this 
application under Section 115 of the 
Civil P. C. in view of the definition of 
the term ‘decree’ in Section 2 (2) read 
with Order VII, Rule 11 (d) of the Civil 
P.C. The question of maintainability was 


- left open to be urged at the time of the 


final hearing of the application by the 
learned Judge admitting this application. 
Accordingly, when this application came up 
for hearing before alearned single Judge 
of this Court, he referred this case to a 
Division Bench and it.is how it is placed 
before us. 


3. The question of jurisdiction or 
maintainability of this application arises 
in this way that, if it is held that the 
impugned order was appealable then ob- 
viously that lay before the lower appel- 


. late Court and the present application in 


revision would be barred as provided 
under Section 115 (i) of the Code. In 
Order to appreciate the question falling 
for our consideration it is necessary 

refer to the relevant provisions of the 
Civil P. C. and the Act. Section 4 of the 
Act deals with the effects of the notifi- 
eation under Section 3 (i) and contem- 
plates various consequences and one of 
the consequences is- contemplated under 
clause (b) which reads as follows:— 

*(b) No suit or other legal proceeding, 
in respect of any land in such areas shall 
be entertained in any Court, and in cal- 
culating period of limitation applicable 
to such suits and proceedings such period 
shall] mot be counted: 
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Provided that nothing in this clause 
shall apply to any proceeding under Sec- 
tion 48 (E) of the Bihar Tenancy Act, 
1885 (Act 8 of 1885) and to the proceedings 
relating to recording the titles of Batia- 
dars.” 
Section 37 of the Act also may be seen 
which creates a bar that no Civil Courts 
Shall] entertain any suit or application to 
vary or set aside any decision or order 
given or passed under this Act with re- 
spect to any other matter for which: a 
proceeding could or ought to have been 
taken under this Act. On the facts of 
the present case, however, we are not 
concerned with the exclusion of the 
jurisdiction of the Civil Court as provi- 
ded under Section 37 of the Act and, 
therefore, a Bench decision of this Court 
in the case of Narendra Kumar Verma 
v. State of Bihar, (1980 BBCJ (HC) 252), 
which has considered the scope and the 


implication of the bar under S., 37 
of the Act, is not applicable 
to this case. We, therefore, 


need not discuss this authority in detail. 

4. Order VII, Rule 11 of the Civil 
rP. C. contemplates various circumstances 
under which a plaint has to be rejected 
by the Court.and one of the circumstan- 
ces igs mentioned in clause (d) with which 

. we are concerned in this case which 
reads as follows:— 

“Where the suit appears from the state- 

ment in the plaint to ‘be barred by any 
law.” 
This, at once, brings us to the defintion 
of the term ‘decree’, i.e. to the defini- 
tion section, namely. Section 2 (2), which 
includes “rejection of the plaint- and de- 
termination of any question within Sec- 
tion 144....” within its fold.. 

4A. It is, therefore, obvious that an 
order rejecting the plaint has got to be 
freated as a decree and it will be sub=. 
ject to all those consequences applicable 
to a decree of the Civil Court, one : of 
them being a right of appeal under S. 96. 
From the above provisions, it is quite ap- 
parent and obvious to us that the order 
under revision rejecting the plaint 
amounted to a decree within the 
meaning of Section 2 (2) of the 
Code and, therefore, was. an 
appealable order and: inasmuch as 
the valuation of the suit is less than 
rupees ten thousand, an appeal against 
the order lies before the District Court. 
Mr. Tha, however, advanced two arguments 
in support of this application. His first 
contention was that the only bar for. the 
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Civil Courts was confempldted under 
Section 37 of the Act and this suit was 
outside the purview of that section. This 


argument has simply been noticed to be | 


rejected as it is apparently so- fallacious 
that it does not call for any longer di$- 
cussion asthe provisions contained under 


Section 4 (b) of the Act are quite ap- 
parent from the same. 
5. The other argument of Mr. Jha 


was that clause (d) of Rule 11 did not 
apply to the petitioners’ suit, inasmuch 
asthe reliefs prayed for, did not attract 
the bar “or restrictions containeq under 
Section 4 (b) of the Act. We are .afraid, 
this argument is not available to Mr. Jha 
at this stage, inasmuch as, this would be 
an argument on the merits of the order 
and can be-entertained only by the Court 
where the plaintiffs should have gone 
against the same. Suffice it for us to say 
without making any observation whatso- 
ever, to avoid any embarrassment to 


either party, that on the face ofit, the. 
clearly * 


order rejecting the plaint was 
passed under Order VII, Rule-11, The effect 
of dismissal of a suit, as distinguish- 
ed from the rejection of plaint, has al- 
ready been indicated by one of us in 
the case of Shanti Pada Ganguli v. Un- 
ion of India, (AIR, 1976 Patna 74) and, 
therefore, itisnot necessary to enter in- 
to this question. Mr. Jha, however, tried 


to refer to some decisions where the 
questions of court-fees had arisen. 
It is nof necessary to refer to 
any of those cases, as the case 
of the petitioners does not attract the 
facts of those cases.’ We, therefore, do 


not want to encumber our judgment by 
referring to any of those decisions, We 
would accordingly answer the question 
against the petitioners and hold that the 
rejection of the plaint was within the 
ambit of Order VII, Rule 11 (dì) of the 
Civi] P. C. and, therefore, the order was 
appealable and this revision is incom- 
petent, It is accordingly dismissed on 
the ground of maintainability, leaving it, 
however, open to the petitioners, if so 
advised, to file an appa] before the ap- 
propriate authority. There shal] be no 
order as to costs. 


Petition dismissed. 
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AIR 1982 PATRA 77 
- (RANCHI BENCH) 
MEDINI PRASAD SINGH, J. 


Smt. Tribenj Devi and others, Peti- 
tioners y. State of Bihar, Opposite Party. 


Civi} Revn. No. 318 og 1979 (R), D/- 
30-7-1981.* 


. (A) Land Acquisition Act (1 of 1894), 
Sectiong 28, 34 — Interest under 
When becomes payable — Calculation of 
interest — Method. 


apply when the 
amount of compensa‘ion originally 
awarded has already be2n paid or de- 
posited and when the Court awards ex- 
cess amount then interest on that excess 
only is payable. But -f the -compensa~ 
tion which is awarded either by the Col- 
lector or by Court is mot paid then im- 
terest would rum on tke entire amount 
and not only on the exzess and it would 
. Tun from the date of dispossession in 
view of Section 34. Ths method of cal- 
culation of interest has been shown by 
achart in the instant cse. (Paras 1,3) 


Section 28 could 


(B) Land Acquisition Act (1 of 1894), 
Section 34 — Interest wnder — Is pay- 
able on amount of compensation includ- 
ing solatium — Compensation includes 
solatium. (Para 4) 


Cases Referred: Chronological Paras 


AIR 1976 SC 1721:(1977) 1 SCC 46 5 
AIR 1973 SC 305: (1973) 1 SCC 109 4 
AIR 1972 SC 1417 1 
AIR 1961 SC 908 3 
AIR 1950 Cal 498 3 
AIR 1928 PC 287 3 


L. M. Singhvi, B. P. Rajgarhia, M. B. 


Banerjee and R. K. Marathia, for Peti- 
tioners; S. K. Mazumdar, Govt. Pleader- 
No. 1 with V. S. Prasad, for the State. 


ORDER :— This civil revision by the 
Tand-owner-petitioners springs from an 
‘order of the Judicia. Commissioner, 
Ranchi dated 27 August 1979, dismissing 
Execution Case No. 78 of 1974 in full and 


*From order of Amand Prasad Sinha, 
Judicial Commissioner, Ranchi, © D/- 
27-8-1979. i 
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final satisfaction of the decree and al- 
lowing an objection under Section 47 
of the Civit P.C. The petitioners are 
aggrieved by the method of calculation 
of interest on the quantum of -compensa- 
tion adopted by the judicial Commis- 
sioner on the compensation amount 
awarded in the decree of the Supreme 
Court (see AIR 1972 SC 1417) and in 
respect of 4.65 acres of land acquired 
under the Land Acquisition Act, 1894), 
(briefly ‘the Act’). The Supreme Court 
on 25 January 1972 modified the judg- 
ment and decree of this Court passed in 
First Appeal Nos. 437 and 438 of 1959 
and ordered that the petitioners shall 
be entitled to a decree in respect of the 
lands acquired: (a) at the rate of Ru- 
pees 1,35,000/- only per acre for 4.65 
acres: (b) 5% severance and 15% sola- 
tium on the aforesaid market value viz 
Rs. 1,35,000/- per acre for 4.65 acres; (c) 
interest at the rate of 6% per annum. on 
the amount so due from the date of tak~ 
ing possession i, e.23 December, 1954. 
It also awarded proportionate cost on 
the difference between the amounts de- 
creed by the High Court and that order- 
ed by it. It further ordered that its 
order be punctually observed and car- 
ried into execution by all concerned. 


From the above it is quite clear that 
the Supreme Court fixed the market 
value at the rate of Rs. 1,35,000/- per 
acre and then gave 5% severance plus 
15% solatium. This amount was to be 
calculated. It comes to this: 


4.65 acres at Rs. 1,35,000/- 
per acre Rs. 6,27,750/- 


15 per cent solatium & 
5 per cent severance .,. Rs. 1,25,550/- 


Total ...... Rs. 7,53,300/- 


On the amount so due interest at the 
rate of 6 per cent per annum has been 
given from the date of taking possession. 
The petitioners have given to this Court 
a calculation chart (prepared by Jiswal 
& Co. Chartered Accountants) which is 
Anmexure-8. A chart of this nature was 
prepared as per direction of this court in 
Civil Revision No. 311 of 1978 (R) deci- 
ded on- 18-May 1979 and was filed inthe 
executing Court. Amnexure-8 is as fol- 
lows:— 


r 
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Add : 15% solatium pilus severance 5% 


Tribeni Devi v, Stata 
Cost of 4.65 acres of land @ Ra. 1.35,009 


A.L R 


Ra, 6:27,750. 90 
Rs. 1,25,559.00 
Re. 7 53,300.00 
Interest... Rg. Principal 


Dae... 





et 


Ra, 7,63,300.00 


Interest on Rs. 7,53,300/. @ 6% trom 23.9.1954 


to 30.3.1955 (6 months 7 daya). 
Legs paid on 30-3.1955 


Interest on Rs. 7,53,300.00 @ 6% (from 1.4.1955 


to 19.4.1955) (i.e. 18 days). 


Loss paid on 19.4.1955 Rs. 1.47,00.00 


Rs. 23,477.85 
Rs. 20,877.00 


Due... 2,600.86 7, 53,300.00 


Due... Es. 2,259.90 
4,860.75 
Rs. 4,860.75 


Nil 


7,53,300.00 
1,42, 138.25 


— 


Dua... 


6:11,160.75 


Intevest on Ra. 6,11,161/. @ 6% from 20-3.55 te 


13.7.1961 (6 years 2 monthg 24 days). 
Propoxtionate Oost of J. 0. 


Lass paid on 13.7.61 


Ro. 2,28,574.91 
Ra. 614.00 


Rs. 2,239,183, 21 
Rs. 21,727.58 


Rs. 2,07,460.63 


6,11,160.75 


eT me ai 


Dus... 6,11, 160.75 


Interest on Rs, 6,11,161/- @ 6% from 14.7-61 to 


16.2-68. (6 years 7 months 2 daya). 
Proportionate Coat of H. 0. 


Legs paid on 16.2.68 Re, 6,46,833.12, _ 


Be. 2,41,612.31 
Rs. 15,608.60 
Bs. 464,491.54 
Rs, 464,681.54 


6,11,160.75 
182,151.58 


Dus... 


annie amanan me 


Dua... Nil 4,29,009.17 


Interest on Rg. 4,29,009. @ 6% (from 17-2.68 to 


5.5.80}, (i.o. L2 years 2 months 19 daye). 
Add: Oost of 3. 0. . 
Add: Cost of Execution ag awarded 


Legs paid on 5.5.80 


Re. 3,14,535.09. 
Rs. 18,754.00 
Rs. 5,000.00 
Re. 3,38,299.09 4,29,009.17 
Rs. 1,42,844.30 


tal 





Due... 


EY oeann eR 


Duo... Rs. 1,95,454.79 489,009.17 


Interest on Re. 4,29,009/. @ 6% from 6-5-80 to 


18.5.81 (1 year 12 daya). 


Plus future interest till payment 


It may be mentioned that the above 
chart shows that the amount received by 
the petitioners from the State Govern- 


ment from time to time has been 
deducted first from interest and 
costs and . the balance if any, 


has been appropriated towards the prin- 
cipal amount of compensation. That was 
the direction given in Civil Revision 311 
of 1978 (R). The figures in the chart 


Rs. 26,598.55 


Ra. 2.22,053.34 
Rs. 6,51.082.51, 


Due 4,29,009.17 


Total Dua... 


have not been challenged but the learn- 
ed counsel appearing for the State of 
Bihar has seriously challenged the me-, 
taod of calculation. If js to be noted 
taat compensation went on increasing 
from court to court, first in the court 
of the Judicial] Commissioner then fur- 
ther enhanced by the High Court and 
thereafter further enhanced by the Sup- 
reme Court, 


cad 
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‘On 27 October, 1954, the Collector 
awarded Rs. 1,20,419-6-11 in respect of 
the first acquisition of 2.35 acres and 
‘Rs. 4'7,648-18-6 in respect of second ac- 
“ quisition of 2 acres. 

On 22nd August, 1959, the Judicial 
Commissioner. Ranchi on a reference 
under Section 18 of the Act maintained 
the market value of the acquired land 
awarded -by the Collector but he did mot 
grant solatium under Section 23 (2) of 
the Act. He further awarded 5% sever- 
ance and 10% potential value. 

On appeal the High Court awarded by 
its judgment dated 25 February,. 1965, 
Rs. 90,000/- per acre for 4.65 acres. (a) 
15% solatium om the market value: 
(b) 5% severance. and (© 10% potential 
value and interest at the rate of 6% per 
annum on the amount of enhanced com- 
pensation from 23rd September, 1954. On 
95 January, 1972. the Supreme Court 
modified the decree of the High Court 
and awarded: 


Í For 4.65 acres Rs. 1 35,000/- per acre 


15% Solatium and jamcunting to 
5% severance 1,25,550/- and 
6% interest besides 
costs. 


The fotal amount of compensation thus 
being Rs. 7,53,300/-. The payments 
made by the judgment-debtor from time 
to time are: 


on 30-3-1955 Rs. 20,877.00 - 
on 19-4-1955 Rs. 1,47,000.00 
on 13-7-1961- ‘Rs. 21,727.58 
- on 16-2-1968 Rs. 6,46,833.12 
on 5-5-1980 Rs. 1,42,844.30 
2. Mr. L.M. Singhvi contended that his 
client was entitled }b compensation 


amount as determined’ by -the Supreme 
Court but the Judicial Commissioner has 
re-determined the matter sitting over the 
Supreme Court decree and also over the 
order of this Court passed in Civil Revi- 
sion No. 311 of 1979 (R) and has illegal- 
ly dismissed the executicn case as being 
in full and final satisfacion of the de- 
cree. On the other hance: the submission 
of the learned counse] ‘for the opposite 
party judgment-debtor ic that the de- 
cree-holders are entitled to interest only 
on the enhanced amount determined by 
the courts from time to time as provided: 
Zin Section 28 of the Act. It was submit- 
ted that the judgment-debtor went on 
paying from time to time and the same 
was paid only towards the principal 
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amount and not towards interest and 
20osts. It was contended that the judg- 
-nent-debtor all along paid towards what 
was found due by the Collector or by the 
Judicial Commissioner or by the High 
Court and that the decree-holder having 
appropriated the same towards the prin- 
cipal amount cannot turn back and say 
that payment was only towards interest. 
The very same contention was urged in 
the court -below and it has been accepted 
‘by the Judicial Commissioner, Ranchi. In 
my opinion, this submission is not ac- 
ceptable. If it is accepted, it will amount 
to going back upon the decree of the, 
Supreme Court. As held by this Court 
in Civil Revision 311 of 1978 on 18th 
May, 1979, all the decrees of the Courts 
below merged in the decree of the Sup- 
reme Court. After that it was not the 
business of the Judicial Commissioner as 
an executing Court to go behind the de- 
cree of the Supreme Court and sit over 
it. He had no justification to go behind 
the order of this Court either, which 
was passed in Civil] Revision 311 of 1978. 
As above said the Supreme Court has 
piven a clear decree in favour of the 
petitioner-land owner. There is no am- 
biguity in it and there should have been 
no difficulty in calculating the amount. 
The Supreme Court makes the money 
payable from 23 September,’1954, but the 
Judicial Commissioner thinks as if it was 
due from 25 January, 1972. the date of 
the decree of the Supreme Court. The 
Supreme Court gave interest on the 


amount so due, that is, on thé amount 
ealculated under clauses (a) 
and (bÐ of the decree. The 


Judicial Commissioner ignored this di- 
rection and gave interest on the differ- 
ence. The Supreme Court gave interest 
on the difference. The Supreme Court 
gave interest on the entire amount of 
compensation including 15% solatium 
and 5% severance but the Judicia] Com- 
missioner says that no interest can be 
paid on solatium or the severance umder 
S. 280f the Act. Asregards the payment 
made from time to time by the State of 
Bihar (Judgment debtor), this court in 
Civil Revision 311 of 1978 (decided on 
18 May. 1979) said that all such pay- 
ments shall be adjusted first towards the 
cost and interest on the principal amount 
and if there is still some balance left 
then it will be appropriated towards the 
principal: amount of compensation. In 
accordancé with this direction a chart 
was prepared by the decree-holders and 
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‘it was supplied to the Judicial Commis- 
sioner. In this Court also a similar chart 
prepared by the Chartered Accountant 
has been given. But the Judicial Com- 
missioner ignored the calculation chart 
of the decree-holders and has held that 
the judgment-debtor deposited Rupees 
_ 1,49,763/- in excess of the amount due. 
He has also said in his order. that the 
Supreme Court struck down the decree 
granting 5% severance. In fact, the Sup- 
reme Court has granted a decree includ- 
ing the 5% severance also. The Judicial 
Commissioner has held that the Judge- 
ment-debtor deposited Rs. 12,33,239.64 
‘but the decree-holders were entitled 
only to Rs. 9,79,288/- and hence. the 
balance of Rs. 2,53,357.64° was excess. 
He, therefore, allowed the objection 
made by the judgment-debtor under 
section case (sic) in full and final satis- 
faction. I think, this-order of the Judi- 
cial Commissioner is wholly unwarrant- 
ed and without jurisdiction because it 
foes against the direction of the Sup- 
reme Court as also Beaton the direction 
of this Court. 


I have already pointed out that the 
Supreme Court awarded interest on sola- 
tium as well as severance also but the 
Judicia] Commissioner says in its order 
that no interest is payable to the plain- 
tiff-decree holders on that amount, This 
is a clear disregard of the direction of 
the Supreme Court and it shows a com- 
plete Jack of understanding on the part 


of the Judicial Commissioner on the 
scope of the decree of the Supreme 
Court. ` i 


3. Mr. Mazumdar appearing for the 
State of Bihar contendeą that under 
S. 28 of the Act interest can be paid only 
on the excess amount of compensation. 
Section 28 runs thus :— 

"28. Collector may be directed to pay 
interest on excess compensation. 

Tf the sum which, in the opinion of 
the court, the Collector ought to have 
. awarded as compensation is in excess of 
the sum which the Collecter did award 
as compensation, the award of the Court 
may direct that the Collector shall pay 
interest on such excess at the rate of six 
per centum per annum from the date on 


which he took possession of the land to, 


the date of .payment of such excess into 
court.” 

It is true that under S. 28 of the Act the 
Collector can be directed to pay interest 
Only on excess, But it is to be noticed 
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that there.-is' another provision in the 
Act regarding payment of interest and 
that is S. 34. Under that section if the 
amount of compensation is not ‘paid or is 
not deposited when possession of the land 
is taken then the Collector must. pay that 
amount with interest thereon at the rate 
of 6 per cent per annum from the date 
of taking possession. unti] the amount is 
paid or deposited. S. 34 runs as follows:— 
“34. Payment of interest—- When the 
amount of such compensation is not paid 
or deposited om or before taking posses- 
sion of land the Collector shall pay the 
amount awarded with interest thereon 
at the rate of six per cent per annum 
from the time of so taking possession 
until it shall have been so paid or 
deposited.” 
On a perusal of the above it is leat that 
S. 28 could apply when the amount 
originally awarded has already been 
paid or’ deposited and when the Court 
awards excess amount then interest on 
that excess only is payable. But if the 
compensation which is awarded 


3 


eitherj\ 


by the Collector or by Court is not paid] . 


then interest would run on the entire 
amount and not only on the excess and 
it would run from the date of disposses- 
sian. It is to be borne in mind that the 
Supreme Court decree does mot mention 
S. 28 or 34 of the Act, it gives interest 
on the amount found due. In that view 
of the matter also the interest is clearly 
payable on the whole amount found 
due after calculation under clauses (a) 
and (b) of the decree of the Supreme 
Court, less the payment made by Judg- 
ment-debtor from time to time. There 
cannot be any justification to go behind 
that decree. The right to receive interest 
takes the place of the right to retain 
possession (see the case of Satinder Singh 
v. Umrao Singh, AIR 1961 SC 908). In 
Ingie Wood Pulp and Paper Co. Ltd. v. 
New Brunswick Electric Power Com- 
mission, AIR 1928 PC 287, interest was 


allowed on the whole amount which was, 


found due. The same principle was fol- 
lowed in Province of Bengal v. 
Kissen Law & Co. AIR 1950 Cal 498. But 
the auestion does not arise for deter- 
mination in view of the clear mandate 
of the decree of the Supreme Court al- 
lowing interest on the entire amount 
due including the solatium and sever- 


ance from the date of taking possession. ` 
Commissioner, Ranchi he-. 


The Judicial 
ing the executing Court had no jurisdic- 
tion to go behind that decree and to re- 
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determine the matter: afresh, He had 
merely to. calculate - the interest as per 
direction of the Supreme Court. : 

4. Counse] for the judgment-debtor 
next urged that the Judicial Commis- 
sioner is right.in refusing interest on 
solatium and in support of this conten- 
tion he has relied on (1973) 1 SCC 109: 
AIR 1973 SC 305 (Union of India v. Ram 
Mehar). The argument is mot well con- 
ceived. In the said case what fell for 
consideration before their Lordships was 
the provision of S. 4 (3) of the Act 
(Amendment ang Validation Act, 1967). 
Grover, J. speaking for the Bench made 
it clear at the very outset that the sole 


‘point for determination was with regard 


to the true meaning and construction of 
the expression “market value” employed 
in the aforesaid provision. Therefore, itis 
manifest that what was construed in the 
said judgment was the term ‘market 
value’ as used in the Amending and 
Validation Act. It was in that particular 
context that their Lordships observed 
that “market value” did not include 
within it the amount of solatium and, 
therefore, the rate of interest prescribed 
by S. 4 (8) was confined to the market 
value of land alone. Ram Mehar’s case, 
therefore, is ofnoaid whatsoever to the 
State of Bihar. On a depth examination 
of the facts of that case it will appear 
that the observations made in that case 
rather help the  petitioner-landowners. 
In that case their Lordships have made 
(sic) it clear, compensation. It was ob- 
served (para 6): 


Mise The additional amount of 15% 


_ certainly forms part of the amount of 


f market value. of. the «land. and (b) the. - 
on. such market value which 


compensation because under S. 23 the 
compensation is to consist of what is 
provided for in sub-sec. (1) and the addi- 
tional amount of -15% on the market 
value of the land acquired. But com- 
pensation and market value are distinct 
expressions and have been used as such 
in the Acquisition Act.........” 
And again.— 

araisa If market value and compensa- 
were intended by the legis- 
.to have the same meaning 
it is difficult to comprehend why 
the word ‘compensation’? in Ss, -28 
and 34 and ‘nog ‘market value’ was 
used. The key to.the meaning of the 
word ‘compensation’ is to be found in 
_S. 23 (1) , and that. consists (a) of the. 


lature 


sum of 15% 
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is stated to be the consideration for the 
compulsory nature of the acquisition. 
Market value is, therefore, only one of 
the components in the determination of 
the amount of compensation...... 

In view of the above observation it must 
be held that 15% solatium is an integral 
part of the amount of compensation and 
interest is payable on the same. I have, 
already pointed out that the Supreme 
Court in the present case has given a 
clear direction to pay interest on that 
amount also, ' 


5. Counsel next relied on (1977) 1 
SCC 46: (AIR 1976 SC 1721) (State of 
Gujarat v. Gujarat Revenue Tribunal) 
for the purpose of showing that the 
amount of solatium of 15% awarded 
under S. 23 (2) of the Act, strictly speak- 
ing, was not a part of the award of com- 
pensation as it was not to be mentioned 
in the prescribed form under S. 26 (1). 
That was a case dealing with Jagir’s 
Abolition Act, 1953 amd Bombay Taluq- 
dari Tenure Abolition Act, 1949 and the 
amount of compensation was to be de- 
termined according to the provisions of 
these Acts. The facts of that case are 
quite different and are of no help for 
present case. The central 
fact in the present case remains that 
15% solatium was awarded to the pre- 
sent petitioner-landowners by the Sup- 
reme Court and interest was also allow- 
ed thereon. The Judicial Commissioner 
has acted, I think, without jurisdiction 
in thinking that the compensation will 
not include the amount of solatium and 
severance. That view is contrary to the 
decision of the Supreme Court. His 
order is not only without jurisdiction 
but it has occasioned a failure of justice 
and caused irreparable injury to the 
decree-holder owners, It is a colossal 
disregard of the order of the Supreme 
Court and of this Court as well. As a re- 
sult of the order under challenge great 
injustice has been done to the petitioners, 


. The acquisition was made in 1954 but 


even by 1981 the landowners have not 
yet received their ful] compensation 
amount with interest thereon due to 
prolonged litigation. In the words of 
V. R. Krishna Iyer, J. “This provokes 
the comment that litigation is far too. 
long lived to hold any realistic promise 
of fruits to the parties to the dispute.” 


6. On a consideration - of the submis- 
sions sealed On.: Dg ot ba parkea d an 
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am of the opinion that the order of the 
Judicial Commissioner, Rahchi dated 
27th August, 1979 is illegal, without 
jurisdiction and has caused irreparable 
injury to the petitioners and it must’ be 
set aside, It is, accordingly, set aside, 
The revision petition is allowed. I : am 
further of the opinion that the calcula- 
tion chart {Annexure-8) filed in this 
Court on behalf of the petitioner-land- 
owners is in accordance with the decree 
of the Supreme Court and it is accepted: 
as correct. It follows that the petitioner- 
decree-holders are entitled to, ‚the 
balance of compensation and further 
interest as per chart Annexure-8. The 
Judicial Commissioner, Ranchi, as ex- 
ecuting court, before whom also such an 
account was filed: by the decree-holder, 
must now proceed with the execution 
case (Execution case 78 of 1974) for the 
balance amount which is now due to the 
decree-holders. There shall be no order 
as to costs of this civil revision. : 

i Petition allowed. 
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K. B. N. SINGH C. J. AND 
P. S. SAHAY., J, 


Kateya Gram Panchayat, Petitioner vV. 
The State of Bihar and others, Respon- 


dents, 


Civil Writ Jurisdiction Case No. 1256 


of 1981, D/- 11-12-1981. 


Bihar Panchayat Samitis and Zilla 
Parishads Act (6 of 1962), Ss, 41, 53, 65 
— Govt, Notification under S. 65. D/- 
18-11-1980, Items 2 and 8 — Settling of 
roadside flanks by auction by Zilla Pari- 
shad for vending articles — Zilla Pari- 
shad not competent, 


Where the Zilla Parishad settled 
road-side flanks for vending articles the 
settlement was liable to beset aside in the 
absence of any notification under S. 65 
giving such power to the Zilla Parishad. 

(Para, 10) 

There is No mariner of doubt that if 
there is a bazar held on the Zilla Pari- 
shad lands, the right to settle the same 
vests in the Panchayat. Samiti under 
Item No. 8 of the Notification and. the 
roads vest in the Zilla Parishad. Zilla 
Parishad has been given powers and 
functions enumerated_in S. 41 and there 
is no mention of tolls and taxes. Its 
powers under $. 53 (6) no doubt, refer 
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to “proceeds from tax or fees, which 
the Zilla Parishad may under any law 


levy”, but there is no provision under 
which the Zilla Parishad may levy tax 
or fees in respect of the road~side flanks ~ 
or Hats and Bazare on the road-side ~ 
lands. The notification also does not con- 
fer such power on the Zilla Parishad. 
Inferring such power in favour of the 
Panchayat Samiti, in view of Item No. 8 
of the Notification would be creating a 
clash between the authorities in whom 
the road and the road-side flanks vest 
and in matters of which the responsibil- 
ity rests with the Zilla Parishads, and 
the Panchayat Samitis. This would also 
be beyond the ‘purview of Item No. 8 of 
the Notification which only refers to 
those lands on which Hats and Bazars 


are held. (Paras 8 amd 10) 
Cases Referred: Chronological Paras 
AIR 1961 Pat 442 ` 11 

Thakur Prasad and Ravi Shankar 


Prasad, for Petitioner; S, N. Jha, Stand- 
ing Counsel No. 2 and’ S. K, Verma, Jr. 
Counsel to Standing Counsel No. 2 (for ` 
Nos. 1 to 3) and Prabha Shankar Mishra 
and Yadu Vansh Giri (tor No. 4), for 
Respondents. 


P. S. SAHAY, J. :— The wetition> has 
moved this Court under Arts. 226 and 
227 of the Constitution of India ‘for 
quashing Annexure ‘2’ order dated 9-4- 
1981 of the Secretary, Zilla Parishad 
Gopalganj, Respondent No. 2, settling 
the road-side flanks for vending articles 
in favour of respondent No. 4. 

2. Am interesting point which has to 
be answered by us is whether the Zilla . 
Parishad or the Panchayat Samiti has 
the right to settle the road-side flanks for 
vending articles. In order to appreciate 


-A 


the point it will be necessary to state 
some relevant facts. The petitioner, 
Kateya Gram Panchayat, consists of 


village Kateya, Rampur and Betwania 
and Shri Shivji Prasad is the Mukhiya 
of the said Gram Pamchayat. There is a 
Bazar in Kateya and hat is held bi-week- 
ly on Wednesday and Saturday in which 
articles of dailv consumption like food- 
grains, vegetables, cil, tobacco and 
clothes ete. are sold and there are about 
480 permanent and semi-permanent 
shops in the said Bazar. Prior to the vest- 
ing of the estate the aforesaid hat was a 
part of the Zamindari of Hathwa Raj, 
and after the vesting the State of Bihar ' 
settled it every year under government 
instruction, In the. middle of Kateya 
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Bazar there is a Distrizt Board Road 
which was formely maintained by Dis- 
trict Board. After the taking over of the 
District Board it was maintained py -the 
- Government, On the road-side flanks of 
' this road persons sit and sell articles 
like vegetables, foodgrain, tobacco ete 


8. According to the petitioner duyring 
the last 25 years Kateya Hat and also 
Bazar which is held on fhe flanks of the 
District Board road was settled either 
with the Gram Panchayat or with the 
Co-operative Society and on their refu- 
Sa] settlement was made with indivi- 
duals. For the year 1379-80, 1980-81 
roadside flanks shops weze settled with 
Kateya Gram Panchayet on reserved 
jama of Rs, 851/- and the management 
of Kateya hat and this roadside shops 
was managed by the Gram Panchayat.. 
The Zilla Parishad held an auction for 
the year 1981-82, the period starting 
from 1-4-1981 to 31-3-1932, for Kateya 
hat for which a sum of Rs. 13,130/- was 

, offered by respondent No. 4 who was 
the highest bidder. The petitioner (Gram 
Panchayat) also offered the same amount 
which was accepted. A ccpy of the order 
has been filed along with petition and 


marked as Annexure ‘1’, The Deputy 
Development Commissioner directed the 
Secretary of the Zila Pazishad, respon- 


dent No. 2, to finalise the settlement of 
the road-side flanks shops with respond- 
dent No. 4 who was the highest bidder 
The petitioner appeared before respon- 
dent No. 2 and prayed fr settlement of 
the roadside flanks shops in view of the 
- fact that the settlement of the Kateya 
hat has been made with the Gram Pan- 
chayat but respondent Ne. 2 rejected the 
prayer of the petitioner end ordered-that 
the settlement should be made wuth re- 
spondent No. 4. A copy of the order 
dated 9-4-1981 has been filed and mark- 
ed as Annexure ‘2’. The petitioner had 
also relied on a Government letter dated 
12-3-1980 that, hats and bazars should 
also be settled with the focal Gram Pan- 
chayat or the local co-operative Society 
provided that the Pamchayat Officer 
makes such recommendation. A copy of 
the letter has been filed and marked as 
Annexure ‘5’. Order oi Deputy Deve- 
lopment Commissioner hes been filed in 
which a decision was taken that the 
roadside flanks shops shculd be settled 
with Manjha Gram Panchayat, which is 
adifferent Gram Panchayat, so that there 
may not be dispute between the parties 
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in collecting tolls. A copy of the order 
An- 
nexure ‘4’. By notification dated 18th 
November, 1980, issued by the State 
Government the properties and functions 
which were formerly vested in the Dis- 
trict Board were transferred to the Zila 
Parishad and Panchayat Samiti, A copy 
of that notification has been filed and 
marked as Annexure ‘5’. The petitioner 
has also filed a copy of the petition 
dated 17-2-1981 (Annexure ‘6’) by which 
the petitioner had filed an application 
before the Chairman of the Zila Parishad 
for the settlement of the road-side flank 
shops. Similar petitions were also filed 
on 27-2-1981 and 9-3-1981 before the 
Chairman and the Zila Parishad Engi- 
neer (Annexures ‘7’ and '8’). It has also 
been stated in the petition that it has 
been the government policy to settle the 
hat and the road-side flank shops with 
One aNd the same person in order to 
avoid confrontation and confusion and on 
that baSis settlements from the year 1977 
to 1980 were made with the petitioner, 
It has been submitted on behalf of the 
petitioner that whenever vehicles carry- 
ing goods entered into Kateya hat and 
parked on the District Board Road re- 
spondent No. 4 compelled the truck or 
tractor and cart owner and other traders 
fo pay tolls for which there was an ap- 
prehension of breach of peace and a pro- 
ceeding under Section 107 of the Crimi- 
nal P. C. had to be started. A copy of 
the petition filed before Officer-in-charge 
of Police Station has been filed and 
marked as Annexure ‘ll’. The petitioner 
has moved this Court for quashing the 
order as contained in Annexure ‘2’ sef- 


‘ tling road-side shops in favour of respon- 


dent No. 4. The application was  ad-- 
mitted on 6-5-1981 and an interim order 
was passed that. during the pendency of 
the application the Gram Panchayat shall 
maintain proper accounts, 


4. Counter affidavits have been filed 
on behalf of Zila Parishad and also on 
behalf of respondent No. 4 to which re- 
ply and supplementary affidavits have 
been filed om behalf of the petitioner. In 
the counter-affidavit filed on behalf of 
respondent Nos, 2 and 3 it has been as- 
Serted that after the vesting of the 
Zamindari there was an _ understanding 
between the Revenue Department and 
the District Board that the hats and 
bazars which are held side by side on 
Government land and Iands of the Dis- 
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trict Board would be settled by Re- 
venue Department and proportionate 
amount om the basis of the area covered 
-would be deposited in the District Board 
fund and this arrangement continued till 
1977-78, Regarding the settlement of the 
Toad side flank shops - on the District 
Board Road it has been asserted on be- 
half of respondent Nos. 2 and 3 thatitis 
the Zila Parishad who has the power to 
settle those shops as they have to main- 
tain it. It has further been stated that 
the distance between Kateya hat and 
the road-side flanks is about 100 yards and 
the Zila Parishad held an auction and 
had made a settlement with respondent 
no, 4 who was the highest bidder. In the 
counter-affidavit filed by respondent 
No. 4 the settlement made in his favour 
has been justified and it has been as- 
serted that it is Zila Parishad which has 
the power to settle the road-side flanks 
shops and after depositing the bid 
amount a receipt was granted (Annex- 
ure ‘A’), The aforesaid settlement was 
also approved by the District Develop- 
ment Commissioner on 21-4-1981 and 
27-4-1981. It has further been stated 
that the petitioner Gram Panchayat has 
not participated in the bid and, there- 
fore, the writ application on its behalf, is 
not maintainable, 


5. Mr. Thakur Prasad, appearing on 
behalf of the petitioner, has contended 
that by virtue of the notification con- 
tained in Annexure ‘5’ the Zila Parishad 
has no power to settle shops even on 
Zila Parishad’s road and this power has 
been given to Panchayat Samiti and in 
that view of the matter the settlement 
made in favour of respondent No, 4 by 
Annexure ‘2’ is fit to be quashed. Learn- 
‘@d Standing Counsel No. 2, appearing 
on behalf of the State. has challenged 
this contention of Mr. Prasad and in 
support of the same has relied on some 
of the provisions of the Act which I 
shal] discuss im detai) later. Appearing 
On behalf of respondent No. 4, Shri Pra- 
bha Shankar Mishra, has, however, sub- 
mitted that the road admittedly belongs 
to the Zila Parishad and they have to 
maintain the same and thus the Zila 
Parishad alone has the right to settle the 
road-side flank shops which according to 
him was in the form of a licence. It was, 
‘therefore, neither a fee mor a toll and 
the money realised from those persons 
‘was merely contractual not covered by 


provisions of any statute. He has further 
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submitted that neither the State mor the 
Panchayat Samiti has the power to settle 
the road-side flank shops belonging to the 
Zila Parishad and in this connection has 
relied on some of the provisions of the. 
Act. Mr. Mishra hag further 
that the Gram Panchayat had prayed be 
fore the Zila Parishad for settlement and 
having not obtained the same, now can- 
not be allowed to challenge the power 
of the Zila Parishad to settle those shops, 

his submission, in my opinion, is de- 
void of any substance and has to bere- 
jected. The petitioner, no doubt, had 
prayed for settlemert which was ultima- 
tely rejected but still it -can challenge 
the settlement made in favour of the 
respondent No. 4 for the simple reason 
that it also claimed settlement, In my 
opinion, . therefore, the writ is maintain- 
able on behalf of Gram Panchayat, 


i 6. On the background of the submis- 
sions made by the learned counsel for the 
parties, it will be necessary to refer to 
some of the provisions of the Bihar 
Panchayat Samitis and Zila Parishads, 
Act, 1961 (hereinafter referred to as ‘the 
Act’), in order to resolve the controversy 
between them. Panchayat Samiti is de- 
fined under Section 2 (k) which means a 
Samiti constituted under Section 4 by 
the State Government for a block with 
effect from the date from which they 
are notified. Zila Parishad is defined 
under Section 2 (0) which means a Zila 
Parishad constituted under Section 35, 
Under Section 35 the Zila Parishad for 
a district is constituted with effect from 
the date of the notification. Power and 
functions of Panchayat Samiti have been 
defined in Section 13 which reads as 
follows:— f 


“Section 13, Power and functions of 
Panchayat Samiti — (1) Subject to the 
provisions of this Act the Panchayat 
Samiti shal] exercise all the powers con- 
ferred on, and perform all the functions 
entrusted to it, by or under this Act and 
such other powers and functions as may 
be conferred on and entrusted to it, by 
the State Government for carrying out 
the purposes of this Act, and shal] also 
exercise and perform such of the powers 
and functions of the District Board im- 
cluding the power to levy any tax or 
fees as may be transferred to it under 


this Act: 


Provided that it shal] not exercise the‘ 
powers Or perform. the ‘functions ex- 
pressly assigned by or wnder this Actor 


contended ` 


x 
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any other law to its-Pramukh or to the 
Block Development Officer or to the Zila 
Parishad or any other authority. 

(2) In particular. the Fanchayat Samiti 

may, subject to the policy which may 
from time to time be laid down by Gov- 
ernment, exercise the pcwers and per- 
form the functions specifed in the Sche- 
dule.” 
The Panchayat Samiti has a power, fto 
Jevy tax under Section 13A of the Act 
and sub-clause (iv) is relevant and runs 
as follows:— 

“Section 13A. Levy cf taxes:— Sub- 
fect to any rule or any zeneral or spe 
cia] order of the State Government in 
this behalf,-a Panchayet Samiti may 
levy the following taxes. or fees, name- 
ly:— : 

x X 


X X 


Panchayat Samiti subjeđ to limits -pre- 
scribed by the State Government, on 
hats, fairs, markets and ferries within 
the jurisdiction of the Fanchayat Samiti 
and owned and maintained by it.” 

The different sources of the income of 
Panchayat Samiti have been enumerated 
in Section 26 of the Act. We are con- 
cerned with sub-clause (ix) which is as 
follows:— 

“S. 26. Income of Panchayat Samitis— 
The sources of a panchayat samiti shall 
consist of— 

x x x X 

üx)— income arising from leases 
granted by the panchayat samiti of pub- 
lic ferries, fairs, hats ang the Jike, trans- 
ferred to the panchayat samiti” 


” Powers and functions o2 the Zila Pari- 


shad have been enumerated in S. 41 
of the Act and it may b= mentioned that 
no power has been given to them to 
collect tolls or taxes. ‘There is also no 
mention of tax amd tolls in S. 53 of the 
Act wherein income from the different 
heads of Zila Parishads have been en- 
umerated. The District Board has been 
defined under S. 2 (e) of the Act which 
means a district board constituted under 
the Bihar and Orissa Loazal Self-Govern- 
ment Act of 1885. District Boards are 
abolished from the date of the - notifica- 
tion and after such abo ition the assets 
and Jiabilities devolve on the Zila Pari- 
shads and the Panchayat Samiti. It will 
_ be relevant to quote S. 66 which is as 
7 follows:— 
“Section se 


Abolition of 
boards :— paS ni S 


district 
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(1) Notwithstanding anything in the 
Bihar and -Orissa Local Self-Govern- 
Act of 1885 (Ben. Act 3 of 1885) or any 
other law for the time being in force, 
the State Government may, by notifica- 
tion in the Official Gazette, abolish any 
district board with effect from such date 
as may be specified therein. 

(2) On the abolition of a district board 
under sub-section (1) all assets vesting 
in and all liabilities subsisting against 
it on the date of abolition under the 
Bihar and Orissa Local Self-Govern- 
ment Act of 1885 (Ben. Act 3 of 1885) or 
any other law for the time being im 
force, shal} devolve on the Zila Pari- 
shad of that district on the Panchayat 
Samiti functioning therein or on both to 
Such extent and in such manner as the 
State Government may by order, direct, 

(3) The officers and employees of the 
abolished district board shal] be ab- 
sorbed in the establishment of the Zila 
Parishad or the Panchayat Samiti or 
otherwise as the State Government may 
deem fit.” 

Transfer of powers and functions of the 
District Board to the Panchayat Samiti 
and Zila Parishad has to. be’ made by 
notification under S. 65 of the Act 
Rules are framed under S. 75 and the 
Panchayat Samiti and the Zila Parishad 
have been given powers to frame their 
Own bye-laws. Now, it will be relevant 
to consider the notification (Annexure 
‘S’) issued by the State Government 
under S. 65 of the Act and on which 
strong reliance has been placed by the 
learned counsel appearing on behalf of 
the petitioner. By this notification Dis- 
trict Boards were abolished in a number 
of districts including Gopalganj. where 
Kateya hat is situated, and the powers 
and functions exercised by the District 
Boards were divided and distributed be- 
tween the Zila Parishads and the Pan- 
chayat Samitis. There are 13 items men- 
tioned therein and items Nos. 2 and 8 are 
relevant which are as follows:— 
Powers exercised by To whom power 
Zila Parishad, transferred, 
item No, (2) Roads of Zila 
Parishad 
Item No (8) Hats and Bazar 
held on land of 
Zila Parishad. Panchayat Samiti. 

7. From the aforesaid notification it 
is clear that the Zila Parishad has to 
maintain the roads belonging to the Zila 
Parishad, and the Panchayat Samiti has 


Zila Parishad. 


‘been given the right to settle - the Hats 
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and Bazars which are held on the lands 
belonging to the Zila Parishad. The 
question for consideration is as to who 
has the right to settle the shops of the 
road-side flanks of the roads belonging 
to the Zila Parishad — whether the-Zila 
Parishad or the Panchayat Samiti, . 

8. There cannot be any manner of 


doubt that if there is a Bazar held on’ 


the Zila Parishad lands, the right to set- 
le. the same vests in the Panchayat 
fei under Item No. 8 of the Notifica- 
ion (Annexure ‘5’), issueq under S: 65 
jot the Act, and the roads of Zila Pari- 
had vest in the Zila Parishad. Zila Pari- 
had has been given powers and func- 
tions enumerated in S. 41 of the Act and 













ts powers under S. 53 (6) of the Act, no 
oubt, refer to “proceeds from tax or 
‘ees, which the Zila Parishad may under 
any law levy”, but no provision of'the 
ct has been brought to our notice 
der which the Zila Parishad may levy 
itag or fees in “-respect of the road-side 
flank or Hats and Bazars on the road- 
side lands. The notification under S. 
of the Act (Annexure 5) also ` does not 
confer such power on the Zila Parishad. 


9. The powers ahd functions of the 
Panchayat Samiti have been enumerated 
under Ss. 13, 13A (iv) and 26 (ix) of the 
Act in this regard. The question is whe- 
ther the power to realise tolls and taxes 
from Hats or Bazars,. which vests in the 
Panchayat Samiti, is also given in rela- 
tion to road-side shops in favour of the 
Panchayat Samiti or not. 


10. Roads having been vested in the 
|Zila Parishad, it is the Zila Parishad 
which is responsible for the maintenance 
f the roads and making the same safe 
and secure for use by the vehicular 
raffe as well as. pedestrians. Road-side 















authority which has the contro] over -the 
roads has also the contro] over ‘the 
road-side flanks, for their better manage- 
ment and use. In absence of any specific 
mention that the right to hold Hats and 
Bazars not only extends over the lands 
over which Hats amd Bazars are held. 
but also on the road-side flanks (which 
Zila Parishad), no such 
ipower can be inferred in favour of the 
Panchayat Samiti. It is 
i Parishad may not have 


road-side flanks. There cannot “be any 
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flanks are also part of the roads and the . 


another matter. 


manner of doubt that the road-side 
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flanks are really meant for use by the 
pedestrians over the metalled or un- 
metalled portions of the roads. It may 
be that in some cases these flanks may 


be very wide, so as to allow holding ofl. 


Hats even” without the detriment to 
the travelling. public, particularly 
pedestrians. The question arises, whe- 
ther, in’ such a situation, the Zila Pari- 
shad could hold Hats and Bazars on 
Such wide road-side flanks. In absence 
of any notification under S. 65 of the 
Act by the State Government giving 
such power to the Zila Parishad in re- 
spect of such wider road-side flanks, it 
will not be possible to hold that the 
Zila Parishad has that right. The roads 
and the road-side flanks primarily exist 
for use of the travelling public and un- 


_less the road-side flanks are sufficiently 


wide, the question of holding shops and 
Hats on such flanks does not arise. 
Where the road-side flanks are suffi- 
ciently wide, the state Government 
May -appropriately authorise the Zila 


Parishad under S. 65 of the Act by. pro-| 


per Notifications, for augumenting its in- 
come, to hold Hats and Bazars on such 
road-side flanks, over which the Pancha- 
yat Samiti has no power to hold Hats 
or Bazars. Inferring such power in fav- 


‘our of the Panchayat Samiti, in view of 


Item No. 8 of the Notification, quoted 
above, -would be creating a clash þe- 
tween the authorities in whom the road 
and the road-side flanks vest and in 
matters of which the responsibility 
rests with the Zila Parishads, and the 
Panchayat Samitis. This would also be 
beyond the purview of Item No. 8 of 
the Notification (Annexure 5), which 
only refers to those lands on which Hats 
and Bazars are held, i.e., on the lands 
of the Zila Parishad. Such a clash has 
to be avoided. It is the settled principle 
of interpretation that an interpretation 
which makes the provision workable. 


has to be preferred to that which creates’ 


dash op contusion: 


11. Learmed counsel appearing on ‘be- 
half of the petitioner has relied on a 
Bench decision of this Court in the case 
of Madam Gopal Rungta v. State of Bihar 
(AIR 1961 Patna 442). In that case, the 
deed of lease was executed by the Col- 
lector for working the iron. mines and 
trucks had to pass across the bed of 


river Koel. The State Government gave . 


-A 


the right to collect tolls to certain ‘indi- © 


collecting tolls on 
payment. of 


vidual, who started 
trucks pass on 
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money. That ` was challenged in 
this Court that. the State 


Government had no power to give lease 
to individuals to collect tolls not ` auth- 

c orised by law. It was contended on þe- 

' half of the State that #% was done in 
exercise of the administrative powers 
and in that view of the matter the writ 
petition was not maintainable. The argu- 
ment was repelled and tris Court held 
that the right to collect tolls from the 
vehicles passing from the river shall 
only be granted by the Legislature and 
for this the legislative authority auth- 
orises for imposition of such tolls. . The 
Collector had no power to lease out 
those roads to individuals for collecting 
tolls from the trucks passing across the 
river. Article 265 of tke Constitution 
reads as follows:— 


“No tax shall be levied or collected, 
except by authority of kw.” f 
It is not necessary to go into this ques- 
tion, as the case can be disposed of an 
_on the interpretation of che notification 
under S. 65 of the Act (Annexure ‘5’): 
The argument of Mr, Prabha Shanker 
Mishra, appearing om bekalf of Respon- 
dent No. 4. in this regard may, however, 
be noted. He has urged tnat by settling 
the road-side flank shops. the Zila Pari- 
- shad was neither collecting tolls nor 
fees, for the use of the flanks of the 
roads, but it was in the nature of a 
licence merely contractual, not under 
the provisions of any statute. Mr. Mishra 
has also submitted that the writ peti- 
tioner has taken settlement from the 
State Government and not from the 
Panchayat Samiti, and, therefore. the 
settlement was bad. This contention of 
Mr. Mishra has to be rajected, as the 
settlement made in favouz of the Gram 
Panchayat of Kateya is mot under chal- 
Yenge in this writ applicction, 


12. Thus, on a careful consideration 
of all the points raised -n this case, I 
find that the petitioner has made out a 
ease for. interference by this Court in 
exercise of its writ jurisdiction. Let a 
writ of certiorari be issued, quashing 
the order dated the 9th April. 1981, con- 
tained in Annexure ‘2’, making settle- 
ment in favour of Respondent No. 4. 
There will, however, be mo order as to 
costs. Before parting, I may, however, 
“observe that as this question may arise 
in respect of other Zila Parishads also, 
the State Government may look into the 
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matter for finding out an appropriate 
solution of the question. 
K. B. N. SINGH, C, J.:— I agree, - 
i Petition allowed, 
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HARI LAL AGRAWAL AND 
NAZIR AHMAD, JJ. 
Ramanand Thakur, Petitioner vV. 
nand Thakur, Opposite Party. 


Civil Revn. No. 675 of 1980, Dj- 4-12- 
1981.% 


Succession Act (39 of 1925), Ss. 276 and 
278 — Limitation Act (36 of 1963), Art. 137 
— Applicability — Applications for grant of 
Probate or Letters of Administration are not 
as by any Article of the Limitation 

ct. f l 


Though. Art. 137 of the Limitation Act 
applies to any petition or application filed 
under any Act so far as the applications for 
grant of a Probate or Letters of Administra- 
tion are concerned, they are not governed 
by any Article of the Limitation Act. AIR 
1959 Cal 81; (1894) ILR 17 Mad 379 and 
AIR 1977 SC 282, Rel. on. (Para 5) 


In the case of an application for grant of 
Probate or Letters of Administration, it is 
difficult to find out as fo when the right to 
apply accrues and unless that date can be 
fixed, there is no question of starting of the 
period of limitation. The right to apply for 
a Probate accrues from day to day so long 
as the will remains unprobated. In other 
words, the right to apply accrues every day 
and the cause of action for an application 
for Probate arises every moment so long as 
the will remains unprobated and, therefore, 
for such an application there is no period of 
limitation, (Para 5) 


Cases Referred: Chronological Paras 


Parma- 


AIR 1977 SC 282 4 
AIR 1959 Cal 81 3 
(1894) ILR 17 Mad 379 5 


Madhusudan Singh, for Petitioner; Deven- 
dra Narain Sinha, for Opposite Party. 
- ORDER :— This: application arises out of 
a probate proceeding for the grant of pro- 
bate of a will. The objector who is the peti- 
tioner before us took an objection that the 
application filed for probate of the will ex- 
cuted by one Munna Lal Thakur, who died 
pn 12-10-1968, was barred by Limitation 


* Against order of M. P. Sinha, District J., 
Mongbyr, D/- 10-3-1980. 
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under Art. 137. of ‘the Limitation Act 1963 in 
asmuch as having been filed on 11-7-1979 
beyond the prescribed period of three years 
under said Article. 


2. The learned District Judge following a 
decision. of the Calcutta High Court has. re- 
jected this plea. Accordingly the objector has 
come to this Court and a learned single Judge 
before whom the case was placed for hearing 
has referred it to a Division Bench, 


3. Article 137 of the new Limitation Act 
is the residuary Article like Art. 181 of the 
old Limitation Act but with certain modifica- 
_tion in the language and its classification 
which in our view is of great importance. 
Article 181 was placed in the Third Division 
dealing with the application, but Art. 137 has 
been placed separately although under the 
Third Division in a separate part to govern 
“other applications” apparently thereby indi- 
cating the intention of the legislature that the 
expression application was not confined to the 
. types of cases where the other articles under 
_ the Third Division were placed. Apart from 
the change of the division, the words used in 
Art. 137 are also slightly different. The 
words “any ‘other application” under Art. 137 
cannot be said on the principle of ejusdem 
generis applies only to applications under the 
Code of Civil Procedure other than those 
mentioned in Part I of the Third Division. 
In the old Limitation Act the word “applica- 
tion” was not defined and all that was de- 
fined was the expression “applicant”. The 
changed definition of the words “applicant” 
and introduction of the definition of the 
word “application” in S. 2 (a) and 2 (b) of 
the 1973 Act indicates the object of the 
Limitation Act to include petitions under spe- 
cial laws other than the Code of Civil Proce- 
dure. It was on this account that the opera- 
tion of Art. 181 was limited to applications 
made under the Civil Procedure Code parti- 
cularly in view of the fact that all the other 
applications in the division in which Arti- 
cle 181 was placed referred to the applica- 


tions under the Code of Civil Procedure and, 


therefore, almost all the High Courts includ- 
ing the Supreme Court had taken the view 
that the “applications” referred to in Arti- 


cle 181, by the application of the doctrine of. 


ejusdem generis applied only to the applica- 
.tions under the Code of Civil Procedure. 


“4 The Supreme Court in the ‘case of | 


Kerala S. E, Board v. T.. P. Kunhaliumma, 


’ (AIR «1977 SC 282) has noticed the differences 


' pointed’ out ‘above- and has overruled its ear- 


lier view that Art. 137 -applied | only to ape o -> 
_ plication’ made LER ‘the Code ` of: onl: Brow! tse" 


cedure® “" 
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5. But notwithstanding the taking of this 


view of the legal position regarding the con- . 


struction of Art. 137, the petitioner in ous 
considered opinion still must fail inasmuch as 
in the case of the application for grant of| , 
Probate or Letters of Administration, it is 
difficult to. find oui as to when the right to 
apply accrues because unless that date can 
be fixed, there is no question of starting of 
the period of limitation. Although we could 
not find any decision on this question of our 
own High Court, we find this question having 
been discussed by a Bench of the Calcutta 
High Court in the case of Kalinath v. Nagen- 
dra Nath, (AIR 1559 Cal 81) though it was 
a case under the old Limitation Act where 
the learned Judges were confronted with 
Art, 181 of the Limitation Act. The argu- 
ment advanced in that case was that the start- 
ing point for computing the period of limita- 
tion would be the date when the executor for 
the first. time became aware of the will. This 
argument was rejected as Mr. Madhusudan 
Singh had contended that the starting date 
for the said purpose would be the date of the 
We are unable to ac- 


a probate accrues from day to day so long 
as the will remains unprobated. In other 
words, the right te apply accrues every day 
and the cause of action for an application 
for probate arises every moment so long as 
the will remains unprobated and, 
for such an application there is no period of 
limitation and for taking this view we find 
full support from the` Calcutta case which 
also finds support from the view taken by 
the Madras High Court in the case of Gnana- 
mutku Upadesi v. Vana Koilpillai Nadan, 
((1894) ILR 17 Mad 379). Therefore, while 
holding that the Art. 137 of the new Limita- 
tion Act applies to any petition or applica- 
tion filed under any Act,, we do not feel any 
difficulty to come to the conclusion that so 
far as the application for grant of a Probate 
or Letters of Administration is concerned, 
they are not governed by any Article of the 
Limitation Act. The application accordingly 
fails and, is hereby dismissed, but in the cir- 
cumstances, we shall leave the parties to bear 
their own costs. 


Revision dismissed. 


therefore, | - 
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FULL BENCH 


K. B. N. SINGH, C. J., 
BIRENDRA PRASAD SINHA AND 
_ PREM SHANKAR SAHAY, JI. 


Imamul Hassan Choudhary, Petitioner  v. 
State of Bihar and others Respondents. 


Civil Writ Jurn. Case No. 3468 of 1989, 
D/- 10-12-1981. 


Bihar Land Reforms (Eixation of Ceiling 
Areas and Acquisition of Surplus Land) Act 
(12 of 1962), Ss. 5, 2 (g) and 2 (k) — “Land 
holder’? — “Raiyat” — Major son of a Mus- 
lim Jand-holder is not en itled to a separate 
onit — He has no right or interest in pro- 
perty in lifetime of his fether. C. W. J. C. 
No. 202 of 1978, D/- 27-2-1980 (Pat), Over- 
ruled. (Muslim Law — Reht of heirs in pro- 
perty). 

For becoming a raiyat -he person concern- 
ed must have a right to hold the land for the 
purposes of cultivation. Unlike Hindu Law, 
estate of a deceased Molhamedan if he has 
died intestate, devolves om his heirs at the 
moment of his death. Under the Mohame- 
dan Law, birth right is mot recognised. The 
sight of an heir apparent or presumptive 
comes into existence for the first time on the 
death of the ancestor, ami he is not entitled 
until then to any interest in the property to 
which he would succeed as an heir if he 
survived the ancestor. (Para 5} 


A land-holder in ord=r to constitute a 
family holds the land in his own right and 
as a raiyat. A Muslim son or daughter does 
fot have any right or interest in the property 
in the lifetime of his or Ser father. Accord- 
ing to the Muslim Lav, they acquire the 
right only in the event cf the death of the 
father. It cannot, therefore, be said that = 
Muslim major son alsc becomes a land- 
holder within the lifetime of his father with- 
in the meaning of this Act and constitutes < 
family as defined under S. 2 (g). The dis- 
tinction was noticed by the framers of the 
law while inserting the explanation of the 
definition of the word “Eand-holdér” in Sec- 
tion 2 (g) of the Act. A member of un- 
divided Hindu family acquires a right br 
birth and becomes entiiled to a share in the 
land... He is deemed to be a land-holder for 
. the purposes of the Act whether or not z 
partition has taken place before the com- 
mencement of this Act. Z. W. J. C. No. 202 
of 1978, Dj- 27-2-1986. (Pal, Overruled: 
eye ILR tt All 456, Rel, on. 
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Cases Referred: Chronological Paras 
(1980) C. W. J. C. No. 202 of 1978, D/- 27-2- 
1980 (Patna), Shekh Abdul Aziz v. State 
of Bibar 3,7 
(1889) ILR 11 All 456 : 9 All WN 109 5 
‘Mazhar Hussain and Arun Kumar Singh 
No. 2, for Petitioner; Chunnilal, Govt. Plea- 
der No. 5 and R. C. Sinha, Jr. Counsel to 
Govt. Pleader No. 5, for Respondents. 


BIRENDRA PRASAD SINHA, J. :— The 
question. for consideration in this case is whe- 
ther a major son of a Muslim lIand-holder is 
entitled to a separate unit under the Bihar 
Land Reforms (Fixation of Ceiling Area and 
Acquisition of Surplus Land) Act, 1961 (here- 
inafter referred to as ‘the Act’), 


2. <A proceeding under the Act was start- 
ed against the petitioner in Ceiling Case No. 
113/73-74. A draft statement was published 
declaring 185.68 acres of land of Class II 
as belonging to the petitioner. Out of this, ` 
160.68 acres were declared to be surplus and 
the petitioner was allowed to retain 25 acres 
only. The petitioner then filed an objection 
under Section 10 (3) of the Act before the 
Land Reform Deputy Collector, Katihar. 
One of the objections was that he had a 
major son named Mohammad Naushad and 
he should also be allowed a separate unit. 
The learned Sub-divisional Officer, Katihar, 
by his order dated 27-11-1976, overruled the 
objections and held that the petitioner’s son 
Mohammed Naushad was not major as on 
9-9-1970. The petitioner thereupon preferred 
an appeal before the Additional Collector, 
Katihar, which was numbered as Ceiling Ap- 
peal No. 607/79-80. The Additional Collec- 
tor held that although the petitioner’s son, 
Mohammed Naushad was major as on 9-9- 
1970, he was not entitled to a separate unit, as 
in Muslim Laws, the principle of coparce- 
nery would not apply. The petitioner then 
filed a revision application before the Mem- 
ber, Board of Revenue, Bihar, which was re- 
gistered and numbered as Revision Case No. 
14 of 1980. The Additional Member, Board 
of Revenue, by resolution dated 10th Sept. 
1980, dismissed the revision application hold- 
ing that the Muslim Laws did not recognise 
any interest of the sons during the lifetime 
of the father and, therefore, Muslim major 
son was not entitled to a separate unit, The 
petitioner has filed this writ application chal- 
lenging the orders contained in Annexures 2, 
3 and 4 passed by the authorities referred to 
above and has, inter alia, claimed that a 
Muslim major son is also entitled for a ka 
Tate unit under the Act. | 

3.. “While . admitting this application. the. 


* matter | ‘Was referred, to` a Full: Bench, in view. ` 
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of a Bench decision of this Court in Shekh 
Abdul Aziz v. State of Bihar, C. W. J. C. 
No. 202 of 1978, decided on 27-2-1980 by 
B. P. Jha and M. P. Varma, JJ. 

4. Mr. Mazhar Hussain, learned counsel 
appearing on behalf of the petitioner, relying 
upon the above decision contended that 
every major son of a Muslim land-holder 
constitutes a family under the Ceiling Act 
and was, therefore, entitled to a separate 
unit. This was seriously resisted by the 
learned counsel appearing on behalf of the 
State, who submitted that in Muslim Law a 
son has no tight in the property during the 
lifetime of his father and, therefore, he can- 
not become a land-holder within the meaning 
of the Act, Before proceeding to deal with 
the question raised in this case, I would like 
to refer to some of the provisions of the Act. 
Section 2 (ee) defines the word “family” 
which “means and includes a person his ‘or 
her spouse and minor children”. Sec. 2 (g) 
defines the word “land-holder”. It reads ias 
follows :— 

“Land-holder” means a family, as defined 
in Clause (ee) holding land as raiyat or as 
under-raiyat and includes a mortgagee of 
land in possession.” 

Explanation: (i) A member of an undivid- 
ed Hindu family having or being entitled to’ a 
share in land shall be deemed to be a land- 
holder for the purposes of this Act as if there 
had been partition in the family immediately 
before the commencement of this Act. . 

(ii) In this clause, the word ‘person’ in- 
cludes any company, institution, trust, asso- 
ciation or body of individuals whether in- 
corporated or not. The word “Raiyat” has 
been defined in S. 2 (kK) of the Act, which 
reads as follows :— 

(k) “raiyat” means primarily a person who 
has acquired a right to hold land for the pur- 
pose of cultivating it by himself, or by mem- 
bers of his family or by hired servants or 
with aid of partners, and includes also the 
successors-in-interest of persons who have 
acquired such a right and includes, in the dis- 
‘trict of Santhal Parganas, a village headman 
in respect of his private land, if any, but does 
not include in the areas to which the Chota- 
nagpur Tenancy Act, 1908 (Ben. Act VI of 
1908), applies a Mundari Khuntkatidar or a 
Bhuinhar.” 


Section 4 of the Act fixes ceiling area of land 


for one family consisting of not more than 
5 members for the purposes of the Act. Sec- 
tion 5 creates a family unit, for the purposes 
of the Act. According to Section 5, it shall 
not be lawful for any family to hold, except 
as otherwise provided in this Act, land in Ex- 
cess of the ceiling area: 


ALR 


5. The question is whether a Muslim son 
can be said to be a raiyat during the life- 
time of his father, for becoming a lJand-holder 
within the meaning of S. 2 (g) of the Act. 
For becoming a raiyat the person concerned 
must have a right to hold the land for the 
purposes of cultivation. Unlike Hindu Law, 
estate of a deceased Mohamedan if he has 
died intestate, devolves on his heirs at the 
moment of his death. Under the Mohame- 
dan Law, birth right is not recognised. The! 
tight of. an heir apparent or presumptive 
comes into existence for the first time on the 
death of the ancestor, and he is not entitled 
until then‘to any interest in. the property to 
which he would succeed as an heir if he 
survived the ancestor. In the case of Hasan 
Ali v. Nazo, (1889) ILR 11 All 456, it was 
held that the “Mohamedan Law does not re- 
cognise any ... .. ... interest expectant on 
the death of another, and till that death 
occurs which by force of ‘that law gives birth 
to the right as heir to the person entitled to 
it according to the rules of succession, he 
possesses no right at all.” Unlike this, in 
Hindu Law a joint Hindu family consists of 
all persons lineally descended from a common 
ancestor, and includes their wives and un- 
married daughters. A Hindu coparcenery is 
a much narrower body than the joint family. 
It includes only those persons who acquire 
by birth an interest in the joint or copar- 
cenery property. These are the sons, grand- 
sons and great-grandsons of the holder of the 
joint property for the time being, in other 
words, the three generations next to- the 
holder in unbroken male descent. The 
essence of. a coparcenery under the Mitak- 
shara law is a unity of ownership. The 
ownership of the coparcenery property is in 
the whole body of coparceners. The inter- 
est ofa coparcenery is fluctuating one and is 
capable of being enlarged or diminished in 
the event of deaths or births in the family 
as the case may be. It is only on partition 
that he becomes entitled to a definite share. 
Until a partition takes place the rights of 
each coparcener consist in a common posses- 


‘sion and common enjoyment of’ the coparce~ 


nery property. The coparcenery property is 
held in collective ownership by all the cos 
parceners in a quasi-corporate capacity. 


6. Now’ again reverting to the provisions 
of the Act, it will be noticed that a land- 
holder in order to constitute a family holds 
the land in his own right and as a raiyat., Asi 


‘has been seen above a Muslim son or 


daughter does not have any right or interest 
in the property in the lifetime of his or her 
father. According to the Muslim Law, they 
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acquire the right only in the event of the 
death of the father. It cannot, therefore, be 
held that a Muslim major son also becomes 
a land-holder within the lifstime of his father 
within the meaning of this Act and constitutes 
a family as defined under €. 2 (g) of the Act. 
The distinction was noticed ‘by the framers 
of the law while inserting the explanation of 
the definition of the word “land-holder” in 
Section 2 (g) of the Act. A member of un- 
divided Hindu family acquires a right by birth 
and becomes entitled to a share in the land. 
He is deemed to be land-Lolder for the pur- 
poses of the Act, whether or not a partition 
has taken place before the commencement of 
this. Act. Mr. Chunnilal, learned Govern- 
ent Pleader appearing on behalf of the 
State, submitted that by successive amend- 
ments in the Act the meaning of the word 
“land-holder” was narrowed down, the idea 
being to lower down the ceiling area. By 
an amendment made in 1973 the word 
‘family’ was substituted in place of the word 
‘person’ in Section 2 (g) as well as in S. 5. 
He submitted that what was material was the 
word ‘land-holder’ and not the word ‘family’. 
Since a Muslim son or daughter could not 
become a land-holder in the lifetime of his 
or her father, it is apparent that he cannot 
claim a separate unit like a major son of a 
Hindu family. r 

7. In the case of Sk. Abdul Aziz, 
(C. W. J. C. No. 202 of 1378) (Supra) it was 
held that “In Muslim family also sons and 
daughters are entitled to a separate unit in 
ceiling cases.” No reason; have been ‘assign- 
ed for giving such a decision and, in my 
opinion, that.case has been wrongly decided. 


8. Whe respondents-authorities were right 
in holding that a, Muslim major son was not 
entitled to a separate unit and their findings 
are affirmed. i 


_ 9 Learned counsel apsearing on behalf 
of the petitioner also submitted, although 
half-heartedly, that the lends given to Kali 
Asthan and Idgah should have been exclud- 
ed and that the lands shouid have been classi- 
fied as Class IV or Chkss V instead of 
Class III. Tt appears that no registered docu- 
ment or any letter of aczeptance from the 
Wakf Board had been filed in support of the 















‘ claim that certain lands Lave been gifted to 
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the Madrasa and Idgah even though sufficient 
time has been given to th= petitioner for this 
purpose. It cannot be said that the respon- 
dents-authorities were wrong in. rejecting such 
claim of the ‘petitioner.on this score. As 


7 regards the classification of the. lands, the 


petitioner did not seem to have produced any 
document showing that the lands were of 
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inferior quality and should have been classi- 
fied as Class ITV or V. On the other hand, 
there were various reports from the Revenue 
authorities that the lands were of Class HI. 
The question seems to have been. decided by 
the respondents-authorities after _ giving rea- 
sonable opportunities to the petitioner and 
looking into. the various: reports of the Re- 
venue authorities and it is not possible for 
this Court to interfere with the findings of 
the Revenue authorities on this point. 

10.. The result is ‘that this application 
fails and is accordingly, dismissed but with- 
out costs. A 

K. B. N. SINGH, C. J. :— I agree. 

P. S. SAHAY, J.:— I also agree. 

Application dismissed. 
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NAGENDRA PRASAD SINGH AND 
P. S. SAHAY, JJ. 

M/s. Shriram Bearing Limited, Ranchi 
etc. etc. Petitioners v. Bihar State Elec- 
tricity Board, Patna and others, Respondents. 
_ Civil Writ Jurn. Cases Nos. 1237, 1528, 
1529, 1462, 1535, 1572, 1533 and 1236 of 
1981 (R), D/- 8-12-1981. s 

(A) Electricity (Supply) Act (54 of 1948), 
Ss. 49 and 18 — Bihar State Electricity 
Board Tariff, D/- 1-4-1979, Cis. 16.7.2 and 


16.7.3 — Rate of surcharge — Adjustment 


— Clauses are not ultra vires. 

Clauses 16.7.2 and 16.7.3 of the Tariff can- 
not be held to be ultra vires on the ground 
that there is no express provision under Sec- 
tion 49 authorising -the Board to adjust rate 
of the fuel surcharge having regard to the 
fise in the cost of the fuel. In view of Sec- 
tion 49 (1) the Board may supply electricity 
to any person upon such terms and `condi- 
tions as the Board thinks fit. Sub-sec. (2) 
ofS. 49, however, provides a ` guideline 
while fixing a uniform Tariff and factors 
mentioned therein have to be taken into ac- 
count. One of the facts which has been 
impressed in sub-section (2) of S. 49 as well 
as under S. 18 is that supply and distribu- 
tion of electricity should be in most efficient 
and economical manner. But in view of 
sub-section (1), the Board can. -certainly in- 
corporate a provision in the Tariff . framed 
by it enabling it to adjust the fuel surcharge 
having regard to the cost of: fuel. 

a (Para 6) 


(8) Electricity (Supply) Act (54 of 1948), 
Ss. 49 and 59 Bihar State Electricity. 
Board Tariff, D/- 1-4-1979, Ci 1672 — 


BZ/CZ/A787/82/MVJ. 


92 Pat. 


Formula contained. in Cl. 16.7.2 is not dis 
- crimisatory and invalid. > (Constitution of 

‘India, Art. 14). : 

The Board under S. 49 read with S. 59 is 
empowered to frame Tariff and adjust the 
same in order to meet its genuine expenses 
and to run the business. The variations in 
the cost of fuel have to ‘be borne by some 
or all. As there is a difference in the rate 
of supply of energy it cannot be said unrea- 
sonable on the part of the Board to decide 
to realise the fuel surcharge only from con- 
sumers who are being supplied electricity at 
a cheaper rate for industrial purposes. 
Therefore, the formula’ contained . in 
Cl, 16.7.2 is not invalid on ground that it is 
discriminatory. ‘ (Para 7) 

(C) Electricity (Supply) Act (54 of 1948), 
Ss. 49 and 59 Bihar State Electricity 
Board Tariff, D/- 1-4-1979, Cis. 16.7.2 and 
16.7.3 — Clauses are complimentary and 
must be read harmoniously. 

Clause 16.7.2, which contains the formula 
meant for calculating the fuel surcharge, 
says in so many words that note has to be 
taken of the units purchased from D. V.'C., 
Orissa and U. P, State Electricity Boards, 
and of the increase of the rate of purchase 
from the aforesaid sources taking 1977-78 as 
the base year, Both the clauses are compli- 
mentary and they have to be read in a 
harmonious manner. It is difficult to accept 
the contention that for purpose of calcula- 
tion of fuel surcharge, only the fuel sur- 
charge, if any, paid to the D. V. C., Orissa 
and U. P. State Electricity Boards have to 
be taken into account. (Para 9) 

(D) Electricity (Supply) Act (54 of 1948), 
Ss. 49 and: 59 — Bihar State Electricity Board 
Tariff dated 1-4-1979, Cis, 16.7.2 and 16.7.3 
— Clauses are not repugnant to each other. 
(Constitution of india, Art. 254). : 

There is no repugnancy or conflict between 
the two clauses. Even Clause 16.7.3, in res- 
pect of energy from other sources says, “the 
actual fuel surcharge of and units purchased 
from respective sources will apply”. For ac- 
cepting the contention of the petitioners the 
word ‘and’ has to be read as ‘on’, which is 
not possible. On a proper reading of the 
clause the actual fuel surcharge as well as 
the units purchased: from respective sources 
have to be taken note of and in that view 
of the matter it is consistent with Cl. 16.7.2. 
AIR 1961 SC 112 and AIR 1947 PC 94, Ref. 
A ' (ara 10) 
- Œ Electricity (Supply) Act (54 of 1948), 
Ss. 49 and 59 — Bihar State Electricity Board 
Tariff dated 1-4-1979, Cis. 16.7.2 and 16.7.3 
— Foel surcharge — Power of Board to 
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raise rate of charge, 
tutes — Marginal Note). E 

Fuel surcharge is in substance. a surcharge 
and its scope cannot be circumscribed by its 
nomenclature, Every surcharge is an extra 
charge, and, as such, part of Tarif. It 
could not be contended on the basis of the 
Marginal note of CL 16.7 that. the Board in 
garb of levying fuel surcharge cannot in- 
crease the general charge of the electric 
supply. In other words, according to the 
petitioners the Board has to raise rate of fuel 
surcharge only taking note of increase in the 
rate of the fuel. (Para 11) 


Tt is well known that marginal note cannot 
take away the effect of the substantive provi- 
sion. AIR 1980 SC 1682 and AIR 1979 SC 
289, Foll. (Para 11) 

If Clauses 16.7.2 and 16.7.3 require the 
Board to not only take note of the rise of the 
cost of fuel but also to take into account in- 
crease in the average unit rate of purchase 
of energy from D, V. C., Orissa and U: P. 
State Electricity Boards, then that substantive 
provision cannot be held to be invalid be- 


cause the clause has been labelled as- fuel . 


surcharge. (Para 11) 


Œ) Electricity (Supply) Act (54 of 1948), 
Ss. 51, 59 — Bihar State Electricity Board 
Tariff dated 1-4-1975, Cl. 16.7.4 — Bill for 
fuel surcharge — Clause 16.7.4 is not manda- 
tory — Provisional bill submitted after expiry 
of financial year is not illegal. oe 


From the language of Cl. 16.7.4 it cannot 
be held that if bills are submitted after the 
financial year in question, they shall be per 
se invalid. It cannot be disputed that the 
clause read with S. 51 of the Act enables the 
Board to issue provisional bill before the 
final rate of fuel surcharge has been deter- 
mined, and in that sense it is for the benefit 
of the Board and an exception to the general 
Tule, that the bill must be a final one. Of 
course, in some cases where such bills have 
been submitted after a long lapse of ‘time 
which causes prejudice to the person con- 
cerned, he may seek appropriate remedy. 
However, it is expected that the Board should 
exercise power of submitting provisional bills 
in accordance with the procedure prescribed 
by the Tariff itself and not as and when they 
like. : (Para 13) 

It is apparent from Cl, 16.7.4 that til ac- 
tual calculation of the fuel surcharge for a 
financial year in the manner laid down in the 
Tariff is made, a fuel surcharge during that 
financial year will be levied at a rate. provi- 
sionally calculated. This is an enabling pro- 
vision under which the Board can issue .a 
provisional bill and difference, if any, ..with 


(interpretation of Sta- . 


A. 


> 
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the final bill, can be adjus:ed later. It also 
pre-supposes that such biils are ‘submitted 
within the financial year in question. To 
that extent there has been a breach of the 
provision in the instant cases. But Cl. 16.7.4 
cannot be held to be mandatory so as to 
nullify the bills solely on ‘this ground. It is 
well known that merely tecause a Statute 
provides a time limit for performance of an 
act or duty, such provision cannot be held to 
be mandatory. If from oher circumstances 
it can be established that Statute fixed the 
time limit within which the act or duty must 
be performed, the matter would be different. 
(Para 12) 
(G) Electricity (Supply) Act (54 of 1948), 
Ss. 49 and 59 — Bihar State Electricity Board 
Tariff dated 1-4-1979, Cl. 16.7.3, sub-cls. (a) 
and (b). 


‘The method provided fer calculating the - 


rate of fuel surcharge at the Thermal Power 
Stations requires the pecentage variation 
below 0.5 to be ignored and 0.5 and above 
to be added. The Board while calculating 
the final amount of fuel surcharge payable 
by. the petitioners had to ignore the variation 
of 0.15% and 0.42%. It could not be con 
tended that it was up to tke Board to ignore 
the variation of 0.5% for purpose of mathe- 
matical calculation, but it was not obligatory. 

(Para 15) 


Cases Referred: Chronological Paras 
AIR 1980 SC 1682 11 
AIR 1979 SC 289 1r 
AIR 1976 SC 127 11 


AIR 1968 SC 991 4 
AIR 1961 SC 112 : (1961) 1 Cri LJ 173 ` 10 
AIR 1947 PC 94 10 
L. K. Bajla, A. S. Dayal, Hari Shankar 
and Prabha Shanker Mishra, for Petitioners; 
A. K. Sen, Sr. Advocate, S. K. Kapoor, Bar- 
at-Law, R. N. Jhunjhurwala, Attorney-at- 
Law, G. C. Bharuka anc Navaniti Prasad 
Singh, for Intervenor; R. B. Mahato, Addl 
Advocate General, Harendra Prasad, Jer. 
Counsel to Addl. Advocate General and Shok 
Haran Singh, for Respondents. 
NAGENDRA PRASAD SINGH, J.:— 
The petitioners in these wot applications have 
questioned the authority >f the. respondent- 
Bihar State Electricity Bocrd to issue bills in 
gespect of fuel surcharge zt an enhanced rate 
for the financial years 1979-80 and 1980-81. 
2. The petitioners Companies have facto- 
gies in the different parts of the State of Bihar 
for which they have entered into agreements 
with the Bihar State Elec:ricity Board (here- 


= fnafter to be referred to as ‘the Board’) for 


supply of high tension line. From time to 
time. notifications relating te tariff have been 
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issued by- the respondent-Board in the exer- 
cise of powers conferred on them by- Ss. 46 
and 49 of the Electricity (Supply) Act, 1948 © 
(hereinafter to be referred to as ‘the Act’). 
The last tariff, which is in force, was issued 
on 1-4-1979 setting out the details of the 
charges which a consumer of the electric 
energy has to pay. The petitioners are re- 
quired to pay fuel surcharge as well. In 
the year 1979 fuel surcharge at a provisional 
rate of 1 paise per unit was levied which was 
subsequently increased to 3 paise per unit. 
However, in the final bill submitted for the 
financial year 1979-80 it was raised from 3 
paise per unit to 6.242 paise per unit. Along 
with the final bill of fuel surcharge for the 
year 1979-80 a provisional bill of fuel sur- 
charge for financial year 1980-81 was also 
submitted to the petitioners Companies at the 
tate of 8 paise per unit. According to the 
petitioners, the increase in the rate of fuel 
surcharge has neither sanction of law nor it 
has been arrived at in accordance with the 
procedure prescribed under the aforesaid 
tariff. 


3. The Board has been constituied under 


. Section 5 of the Act and one of the functions 


of the Board as provided in S. 18 of the Act 
is to arrange in co-ordination with the 
generating companies operating in the State, 
for supply of electricity that may be required 
within the State, and for transmission and dis- 
tribution of the same “in the most efficient 
and economical manner”. Section 46 of the 
Act provides “that a Tariff to be known as 
Grid Tariff shall in accordance with any re- 
quirements made in this behalf be fixed from 
time to time by the Board.” Section 49 vests 
power in the Board to supply electricity to 
any person upon such terms and conditions 
as the Board thinks fit and may for the pur- 
pose of such supply frame uniform Tariff. 
Sub-section (2) of S. 49 lays down that while 
fixing uniform. tariff the Board shall have re- 
gard to factors mentioned therein, i.e., the 
nature of supply, purposes for which it is re- 
quired, coordinated supply and distribution 
of electricity within the State in most efficient 
and economical manner: Section 51 auth- 
orises the Board to submit provisional bills. 
Section 59 enables the Board to “adjust its 
tariffs so as to ensure that the total revenues 
in any year of account shall, after meeting 
all expenses properly chargeable to revenue 
s... «. leave such surplus, as the State Gov- 
ernment may, from ‘time to time, specify”. 
Section 61 requires the Board to submit in 
February to the State Government a state- 
ment in prescribed form of estimated capital 


-and revenue receipts and expenditure for the ` 
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ensuing year, The State Government has to 
lay the said statement on the table of the 
State Legislature. Some of the provisions 
vest supervisory power in the State Govern- 
ment, ; 


- 4 In view of Ss. 49 and 59, there is no 
escape from the conclusion that the Board 
can frame uniform tariff for supply of elec- 
tricity fo the consumers and can also adjust 
its tariffs so as to ensure that after meeting 
all expenses detailed in S. 59, leave such sur- 
plus as the State Government may, from time 
to time, specify. The nature of the power 
under S..49 has been examined by the Su- 
preme Court in the case of Maharashtra 
State Electricity Board v. Kalyan Borough 
- Municipality, (AIR 1968 SC 991) where it 
was poinied out that under S. 49, as it now 
stands, “the Legislature has empowered the 
Board to frame uniform Tariff and it has also 
indicated the factors to be taken into account 
in fixing uniform tarif.” It was also held 
that S. 49 does not give an unguided and 
arbitrary power to the Board to fix the tariffs 
as it likes. After referring to different povi- 
sions it was observed (at p. 1001): l 
e a « all these provisions have the 
effect. of properly guiding the activities, of 
the Board, in its dealings with the consumers 
including the levy of tariffs. Section 49 it- 
self is hedged in by various restrictions and 
directions which the Board will 
comply. in the matter of framing uniform 
tariffs or in the matter of fixing different 
tariffs, and that section, also in our opinion, 
provides a proper guideline for framing 
uniform. tariffs. and different tariffs.” 
Learned counsel appearing for the petitioners 
in different‘ writ applications, perhaps, in view 
of the aforesaid provision did not seriously 
challenge the power of the Board io issue 
Tariff dated ist April, 1979 (hereinafter: to 
be referred to as the Tariff} which is in force 
at present. i 
5. The word ‘Tariff according to the 
Chambers’s dictionary, means ‘list of charges’. 
According to the Words and Phrases (Butter 
_. Worth) ‘tarif? means ‘book of rates’. The 
Tariff in question contains provisions in res- 
pect of terms and conditions of supply of 
electricity, regarding payment of bills, rebate, 
interest, surcharge and fuel surcharge. In 
the Schedule to the said Tariff, charges in re- 
spect of different types of electric supply 
e g. domestic service, low tension industrial 
service, irrigation and agriculture service, 
high tension service, etc. have been specified. 
’ The provision regarding the fuel surcharge is 
contained in Cls. 16.7 to 16.74. CL 16.7.1 
is as follows :— 
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“Tariff rates of L. T. Industrial Service, 
H. T. Service, E. H. T. Service and Railway 
Traction: Service are subject to fuel sur- 
charge which shall be determined in the 
following- manner i.e., all consumers of the 
aforesaid categories shall be required to pay 
fuel surcharge az: a rate to be determined 
every year in accordance with the formula 
given below, in addition to the other charges 
as laid down in the Tarif Schedule.” 
Clause 16.7.2 contains formula for deter- 
mining the fuel surcharge applicable during 
the financial year in paise per unit. By a 
mathematical formula the average of fuel 
surcharge in paise per unit has to be deter- 
mined taking into account— 
` (i) the rate of the fuel surcharge in paise 
per unit computed for Board’s generation at 
Patratu and Barauni Thermal Power Stations 
during the financial year, 

(ii) Units purchased from D. V. Œ., Orissa 
and U, P. State Electricity Boards during the 
year, =‘ 


(iii) Increase in the average unit rate of 

purchase of energy from the D. V. C., Orissa 
and U. P. State Electricity Boards, during 
the year for which surcharge is to be cal- 
culated. The said increase is to be calculated 
with respect to the base year 1977-78. 
_ Gv) Units sent cut from Patratu and 
Barauni Thermal Power Stations and units 
sold out of the units sent out from the afore- 
said Thermal Power Stations, 


(v) Units sold out of purchases from 
D. V. C., Orissa and U. P. State Electricity 
Boards.. ~ : 

The relevant portion of Cl. 16.7.3 is as 
follows : 

“At the end of each year, the fuel sur- 
charge in respect of energy generated from 
Board’s own generating Station at Patratu 
and Barauni Thermal Power Stations shall be 
computed" in the manner indicated below. 
For energy purchased from other sources, 
the actual fuel surcharge of and units pur- 
chased from respective source will apply.” 
After that there are two sub-cls. (a) and (b) 
containing a formula for calculating the fuel 
surcharge at the two Thermal Power Stations 
at Patratu and Barauni. The calculation is 
linked with the rate of fuel supplied to those 
two Thermal. Power Stations. I shall refer 
to clause 16.7.4 later. 

6. Mr. P. S. Mishra appearing ‘for the 
petitioner in one of the cases took a stand 
that the Tariff in question has ‘been issued 
under Section 49 of the Act and unless the 


said section authorises the Board to make ` 


Tariff containing a provision for adjustment 
of the rate of the fuel surcharge with the rise 


— 


y 
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of the price of fuel it was not open to the 
Board to make provisions like Cls. 16.7.2 and 
16.7.3 aforesaid. In this connection, refer- 
ence was made to S. 46 of the Act which 


„is a provision regarding Grid Tariff which is 


r 


` applicable in cases of supply of electricity to 


otber licensees, meaning thereby the persons 
licensed under the Indian Electricity Supply 
Act, 1910 to supply energy (vide the defini- 
tion under S. 2 (6)). Sub sec. (6) of S. 46 
says that Grid Tariff issuec under that sec- 
tion may contain provisions for “adjustment 
of price having regard to the power factor 
of supply taken or the cost of fuel or both”. 
According to Mr. Mishra whereas a specific 
provision has been made in 3. 46 (6) enabling 
the Board to make Grid Tariff containing 
provision for adjustment of price having re- 
gard to the power factor o> cost of fuel, no 
such provision has been made under S. 49 
which is applicable to the cases of petitioners 
and from that it should be inferred that the 
framers of the Act never authorised the 
Board to make Tariff under S. 49 containing 
provisions for adjustment cf price of encrgy 

_ having regard to the rise of the cost of fuel. 

" Section: 46, as I have alrea‘ty pointed out, is 
applicable to licensees wao generate and 
supply electricity which is in a sense a parallel 
body to the Board, and, as such, the provi- 
sion regarding adjustment af price of energy 
was specifically incorporated in S. 46 itself. 
Section 49 although does not contain any such 
specific provision, but i¢ vests a discretion in 
the Board while fixing the terms and condi- 
tions of supply of energy. Sub-sec. (1) of 
S. 49 which is relevant, is as follows :— 


“Subject to the provisiocs of this Act and 
all requirements, if any, made in this behalf, 
the Board may supply electricity to any per- 
son not being a licensee upon such terms and 
conditions as the Board tSinks fit and may 
for the purposes of such h supply frame uni- 
form Tariffs”. 


In view of the aforesaii eiheaction the 
Board may supply electricity to any person 
upon such terms and cond-tions as the Board 
thinks fit. Sub-sec. (2) of S. 49, however, 
provides a guideline while fixing a uniform 
Tariff and factors mentioned therein have to 
be taken into account. One of the facts 
which has been impressed in sub-sec. (2) of 
S. 49 as well as under S. 18 that supply and 
distribution of electricity should be in most 
efficient and economical manner. But in 
view of sub-sec. (1), the Eoard can certainly 
incorporate a. provision in the Tariff framed 


7 iby it enabling it to adjust the fuel surcharge 


having regard to the cos: of fuel. In my 
view, the Cis. 16.7.2 and 15.7.3 of the Tariff 


M/s. Shriram Bearing. Ltd. v. B. S. E. Board 


Pat. 95 


cannot be held to be ultra vires on the ground 
that there is no express provision under Seo- 
tion 49 authorising the Board to adjust rate 
of the fuel sucharge having regard to the 
tise in the. cost of the fuel. 


7. Mr. P. S. Mishra then challenged the 
validity of .CL 16.7.2 which contains the 
formula for determining fuel surcharge during 
the’financial year in question, He urged that 
from the said formula it will appear that the 
Board has to calculate the fuel surcharge in 
paise per unit for its generation at Patratu 
and Barauni Thermal Power Stations, accord- 
ing to the CL 16.7.3. Then the total units 
sent out from these two Thermal Power Sta- 
tions have io be taken note of. Thereafter, 
increase in the average units rate of purchase 
of energy from D. V. C, Orissa and U. P, 
State Electricity Boards have to be calculated 
along with the units purchased from those 
three agencies. It was submitted that 
although the total amount of fuel surcharge 
is to be worked out with reference to total 
units generated or purchase from the afore- 
said 5 sources, but it has to be realised only 
from the consumers of L. T, Industrial Ser- 
vice, H. T. Service, E. H. T. Service and Rail- 
way Traction Service, the types of electricity 
consumed by the petitioners. This, accord- 
ing to the learned counsel, is an arbitrary 
formula where burden of others has been 
saddled on the petitioners. On a first impres- 
sion this argument appeared to be attractive. 
Learned Additional Advocate General ap- 
pearing for the respondent-Board admitted 
that according to the formula fhe fuel sura 


charge has to be determined with reference | 


to the total units generated and purchased, 
but it has to be paid by the consumers of 
particular types of energy which have been 
detailed in Cl. 16.7.1. In this connection, he 
has drawn our attention to the Schedule of 
the Tariff and pointed: out that the charge of 
the types of energy which the petitioner-Com- 
panies are consuming is much lower than the 
charge payable for consumption by other 
citizens, for domestic, commercial, or irriga- 
tion purposes, who have not to pay the fuel 
surcharge. From the Tariff Schedule it ap- 
pears that the energy charge for domestic 
Service is 38 and 43 paise per unit, for the 
commercial service at 48 and 58 paise per 
unit, whereas the L. T. Industrial Service is 
34 and 36 paise per unit, for H. T. Service 
between 24.80 to 29.80 paise per unit and the 
E. H. T. service between 20 to 25 paise per 
unit, The stand of the Board appears to be 
that the total amount of the fuel surcharge 


for the whole State is linked with the rise of FE 
price of fuel which is worked out with refer. 3 
R 
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ence to the total unit generated and pur- 
chased, but is leviable only on the consumers 
of L. T. Industrial Service, H. Y, Service, 
E. H. T: Service and Railway Traction 
service as mentioned in Cl. 16.7.1 because 
the general rate of charge for supply 
of these types of energy is much lower. In 
my opinion, the Board under S. 49 read with 
S. 59 is empowered to frame Tariff and ad- 
just the same in order to meet its genuine 
expenses and to run the business. Whe varia- 
tions in the cost of fuel have to be borne by 
some or all. As there is a difference in the 
rate of supply of energy it cannot be said to 
be unreasonable on the part of the Board to 
decide to realise the fuel surcharge only from 
consumers who are being supplied electricity 
at a cheaper rate for industrial purposes., If 
the argument of the petitioners is accepted 
then consumers of domestic service, com- 
mercial service can as well make out a case 
of discrimination as to why they are being 
asked to pay at a higher rate. In my view, 
the formula in question cannot be held to be 
invalid on this ground, 


8. Different counsel appearing for the 
petitioners in different writ applications then 
challenged the correctness of different bills 
issued to different petitioners saying that they 
have not been issued in accordance with the 
Tariff in question. Mr. A. K. Sen, learned 
counsel appearing in one of the cases sub- 
mitted that on a plain reading of Cl. 16.7.3 
at the end of year the fuel surcharge in re- 
spect of energy generated at Patratu and 
Barauni Thermal Power Stations have to be 
computed according to formula given therein 
which is linked with the cost of the fuel de- 
livered to the said Thermal Power Stations, 
meaning thereby coal, etc. Similarly, in res- 
pect of the energy purchased from other 
sources, i.e, from D. V. C., Orissa and U.P. 
State Electricity Boards, only ‘actual fuel sur- 
charge’ paid over the purchase of such units 
` has to be taken note of and not the cost of 
purchase of such units. In other words, ac- 
cording to the petitioners, the respondent 
Board while submitting the bills for fuel sur- 
charge has calculated the rate of the fuel 
surcharge not'on the basis of the actual fuel 
surcharge paid to D. V. C., Orissa and U. P. 
State Electricity Boards, but on the basis of 
the price paid for units of electricity pur- 
chased from them and because of that they 
have increased the rate from 3 paise per unit 
to 8 paise per unit. 


9, Tri support of the aforesaid contention 
reference was made on. behalf of the peti- 


z. tioners to. Cl,-16.7:3 where .it' has been. mėn- 


D tioned that “for energy purchased: from -otheo 
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sources actual fuel charge of and units pur- 
chased from the respective sources will 
apply”. According to the petitioners, on a 
proper reading there is no scope of taking 
note if the price paid for the units purchased , 
from the three sources mentioned above. No ° 
doubt, the aforesaid expressions are little 
ambiguous and it would have been better that 
the Board had framed the aforesaid clause in 
a more specific and explicit manner. How- 
ever, if the said clause is read along with 
Cl. 16.7.2, then, in my opinion, there is no 
ambiguity on that account. Cl. 16.7.2, which 
contains the formula meant for calculating 
the fuel surcharge, says in so many words 
that note has to be taken of the units pur- 
chased from D. V. C., Orissa and U. P. State 
Electricity Boards, and of the increase of the 
rate of purchase from the aforesaid sources 
taking 1977-78 as the base year. Both the 
clauses are complimentary and they have to 
be read in a barmonious manner, In my 


' view, it is difficult to accept the contention 


that for purpose of calculation of fuel sur- 
charge, only the fuel surcharge, if any, paid 
to the D. V. C., Orissa and U. P. State Elec- 
tricity Boards has to be taken into account, ' 


10. It was then submitted that there is a 
conflict and repugnancy between Cls. 16.7.2 
and 16.7.3 inasmuch as Cl. 16.7.3 directs the 
Board to take into account only the fuel sur- 
charge paid to the three sources aforesaid 
whereas Cl. 16.7.2 takes into account units 
purchased from them and increase in the rate 
of supply of electricity by them. According 
to ‘the petitioners, in such a situation, 
Ci. 16.7.3 shall prevail over Cl. 16.7.2. In 
this connection reference was made to the 
cases of K. M. Nanavati v. State of Bombay, 
(AIR 1961 SC 112) and the King v. Domin- 
ion Engineering Co. Ltd., (AIR 1947 PC 94), 
where it has been pointed out that where two 
sections are repugnant, the last should pre- 
vail. In my view, there is no repugnancy or 
conflict between the two clauses, Even 
Cl. 16.7.3, in respect of energy from other 
sources says, “the actual fuel surcharge of 
and units purchased from respective sources 
will apply”. For accepting the contention of; 
the petitioners the word ‘and’ has to be read 
as ‘on’, which, in my opinion, is not possible. 
On a proper reading of the said clause the 
actual fuel surcharge as. well as the units 
purchased from respective sources have to be. 
taken note of and in that view of the matten 
it is consistent with Cl. 16.7.2. 


11. Mr. S. K. Kapoor in one of the writ | 
applications urged that from marginal note ' 
of. Cl. 16.7 it will appear that it contains a, .. 








provision: for. ‘fuel - -surcharge ‘and: the Board. *’ i 
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in garb of. levying fuel surcharge cannot 
increase «the general charge of the electric 
supply. In other words, according to the peti- 
tioners the Board has to raise rate of fuel 
surcharge only taking note of increase -in the 
rate of the fuel. It is difficult to accept this 
contention aswell: Fuel surcharge is in sub- 
stance a surcharge and its scope cannot be 
circumscribed by its nomenclature. Every 
surcharge is an extra charge, and, as such, 
part of Tariff. The Supreme Court in the 
case of Bisra Stone Lime Zo. Ltd. v. Orissa 
Textile Mills Ltd., (AIR 1976 SC 127) ob- 
served as follows (at p. 120) :— 

“The word surcharge is not defined in the 
Act, but etymologically, iwer alia, surcharge 
stands for an additional oz extra charge or 
payment (see Shorter Oxford English Dic- 
tionary). Surcharge is tkus a superadded 
charge, a charge over and above the usual 
or current dues. Althougk, therefore, in the 
present case it is in the form of a surcharge, 
it is in substance an addition to the stipulated 
rates of tariff. The nomenclature, therefore, 
does not alter the position.” 


It is well known that marginal note cannot 


V|take away the effect of the substantive provi- 


y 


sion. Reference in this connection may be 
made to the cases of Tara Prasad Singh v. 
Union of India (AIR 1680 SC 1682) and 
Board of Muslim Wakfs, Rajasthan v. Radha 
Kishan (AIR 1979 SC 2€9). If Cis. 16.7.2 
and 16.7.3: require the Board to not only 
take note of the rise of the cost of fuel but 
also’ to take into. accoumt increase in the 
average unit rate of purckase of energy from 
D. V. C., Orissa and U. P. State Electricity 
Boards, then the said stbstantive provision 
cannot be held to be imvalid because the 
clause Has been labelled as fuel surcharge. 
12. On behalf of the petitioners, provi- 
sional bill for fuel surchazge for the financial 
year 1980-81 was challenged on the ground 
that they have been subriitted in May, 1981 


_ after ‘expiry of the finarcial year which is 


not permissible in view cf Cl. 16.7.4 of the 
Tariff. The said Cl. 16.7.4 is as follows :— 
“The fuel surcharge for a financial year 
shall be calculated by. the Board after the 
expiry of the’ financial year. Till actual cal- 
culation’ of the fuel surcharge for a financial 


year, in the manner laid down hereinbefore, | 


is made, a fuel surcharge during that finan- 
cial year will be levied a` a rate provisionally 


: calculated on monthly or quarterly or half 


yearly . basis as decided by the Board: In 


. case of short or excess realisation, - the same 


| shall be. adjusted. in. the: next. ‘bill to ee served” 
- on, the, „consumer.” ; 
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From the aforesaid clause it is apparent that 
till actual calculation of .the fuel surcharge 
for a financial year in the manner laid down) - 
in the Tariff is made, a fuel surcharge during 
that financial year will be levied at a rate 
provisionally calculated. This is an enabling 
provision under which the Board can issue a 
provisional bill and difference, if any, with 
the final bill, can be adjusted later. It also 
presupposes that such bills are submitted 
within the financial year in question. Yo 
that extent there has been a breach of the 
said provision in the present cases. But, can 
such provisional bills be quashed or be de- 
clared to be invalid being in contravention 
of requirement of Cl. 16.7.4? This leads to 
the question whether’ the said provision is 
mandatory or directory. In my view, it can-, 
not be held to be mandatory so as to nullify’ 
the bills solely on this ground. It is weli 
known that merely because a Statute providsąi 
a time limit for performance of an act or! 
duty, such provision cannot be held to. be 
mandatory. If from other circumstances it 
can be established that Statute fixed the time 
limit within which the act or duty must be, 
performed, the matter shall be different. : 


13. In my view, from the language of 
Cl. 16.7.4 it cannot be held that if such bills 
are submitted after the financial year in 
question, they shall be per se invalid. It can- 
not be disputed that the said clause read 
with S. 51 of the Act enables the Board to; 
issue provisional bill before the final rate of 
fuel surcharge has been determined, and in 
that sense it is for the benefit of the Board 
and an exception to the general rule, that the 
bill must be a final one. I am not able to 
appreciate as to how the petitioners can make 
grievance of submission of such bills after 
the expiry of the financial year. Of course, 
in some cases where such bills have been 
submitted after a long lapse of time which 
causes prejudice to the person concérned, he 
may ‘seek appropriate remedy. However, it 
is expected that the Board should exercise 
power of submitting provisional bills in ac- 
cordance with the procedure prescribed by 
the Tariff itself and nót as and when they 
liked. ` 

14. So far as the increase in the rate of 
provisional bill is concerned, it has been 
stated on behalf of the respondent Board in 
the’ original counter-affidavit as well as in the 


` supplementary counter-affidavit that the price 
“of coal and other oil required for generation . 
‘of electricity has gone up during: the finan- 


cial year 1980-81 and taking that factor into 
consideration” ithe .. - Provisional rate .of fuel 
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surcharge for the financial year 1980-81 was 
fixed at 0.8 paise per unit which is subject 
to final adjustinent on actual calculation of 
the rate. Clause 16.7.4 vests power in the 
Board to calculate provisionally the rate of 
fuel surcharge on monthly, quarterly or half- 
yearly basis and it says, “in case of short or 
excess realisation the same shall be adjusted 
in the next bill to be served”, In my view, 
the provisional bills cannot be quashed hold- 
ing them to be invalid. However, I direct 
that the Board shall issue final bills to the 
petitioners for the year 1980-81 as early as 
possible adjusting the amount of ii 
bills. 


- 15. During the hearing of these writ ap- 
plications a controversy arose as to whether 
the final calculation of the rate of fuel sur- 
charge for the year 1979-80 at the rate of 
6.242 paise per unit was in accordance with 
Cl. 16.7.2 and Cl. 16.7.3. On behalf of ‘the 
petitioners it was asserted that it should.. be 
6.227 paise per unit. The Board was direct- 
ed to file an affidavit stating the mode of cal- 
culation and pursuant to that direction a 
chart was filed on behalf of the Board along 
with an affidavit. From the chart it appear- 
ed’ that the increase in the basic cost of the 
fuel for Patratu and Barauni Thermal Power 
Stations in accordance with sub-cls. (a) and 
(b) of Cl. 16.7.3, the Board had been arrived 
at 27.15% and 15.42%, respectively. The 
aforesaid sub-cls, (a) and (b) require ‘the 
Board to calculate the variation in cost ‘of 
fuel as follows :— 

“Percentage variation of 0.5 and above will 
be treated as the next higher percentage and 
percentage variation below 0.5 will be 
ignored.” 


According to the aforesaid provision 0.15% 
in the case of Patratu and 0.42% in case of 
Baraveni should have been ignored. Ad- 
mittedly, this has not been done. 
Additional Advocate General stated that rate 
of increase in fuel has been worked out with 
reference to the actual increase as directed 
by the aforesaid sub-cls. (a) and (b). He 
submitted that it was up to the Board to 
ignore the variation of 0.5% for purpose of 
mathematical calculation, but it was not ob- 
ligatory. It is difficult to accept this conten- 
tion. The method provided for calculating 
the rate of fuel surcharge at the two Ther- 
mal Power Stations requires the percentage 
variation below 0.5 to be ignored and 0.5 
and above to be added. How it can be 
urged that it is not obligatory to follow the 
said direction? In my opinion, the Board 
while calculating the final amount of fuel 
surcharge payable by these petitioners had to 
| 
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ignore the variation of 0.15% and 0.42% 
aforesaid. ; . 
16. Now the question is as to whether on 


this ground the bills submitted to the different 
petitioners have to be quashed, Learned Ad- 
ditional Advocate General referred to the 
chart aforesaid and pointed out that at the 
rate of 6.242 paise per unit the total fuel 
surcharge payable by different consumers in 
the State of Bihar shall be Rs. 11,99,78,714 
whereas according to the rate of 6.227 paise 
per unit, i.e., after ignoring the variation of 
0.15% and 0.42% itshall be Rs. 11,96,98,992, 
i.e., the difference will be of Rs. 2,79,722 in 
the whole State of Bibar which will be an 
insignificant amount vis-a-vis different peti- 
tioners.. The petitionerwise difference will be 
that the petitioner in C. W. J. C. No. 1237 
shall. have to pay Rs. 446.16 paise, in excess, 
petitioner in C. W. J. C. No. 1528 shall have 
to pay Rs. 33.52 paise, petitioner in 
C. W. J. C. No. 1529 shall have to pay 
Rs. 83.70,’ petitioner in C. W, J. C. No. 1462 
Shall have to pay Rs. 37.78 paise, petitioner 
in C. W. J. C. No. 1535 shall have to pay 


Rs. 60.67 paise, petitioner in C. W. J. C. 7 


No, 1572 shall bave to pay Rs. 30.80 paise, 
petitioner in C. W. J. C. No. 1533 shall have 
to pay Rs. 25.05 paise and- petitioner in 
C. W. J. C. No. 1236 shall have to pay 
Rs. 128.51 paise in excess, for the financial 
year 1979-80. Comparing the excess amount 


. charged with reference to the amount of total 


bills which is of several thousand rupees in 
each case, the amount charged in excess is 
not a substantial amount so as to saddle the 
petitioners’ with an unreasonable burden. 


. Learned Additional General appearing on be- 


half of the Board gave an undertaking that 
this excess amount which has been charged 
under a bona fide mistake, shall be adjusted 
in the next bill which shall be submitted to 
the petitioners. In view of this undertaking, 
I- do not consider it necessary to quash the 
bills submitted to the petitioners for different 


_ Periods. 


17. The writ applications are, accordingly, 
dismissed. In the circumstances of the case, 
however, parties shall bear their own costs. 

P. S. ‘eae J. :— I agree. 


Petitions dismissed. 
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{RANCHI BENCH) 
SHIVANUGRAH NARAIN AND 
UMESH CHANDRA SHARMA, JJ. - 
M/s, Harish Tara Refactories Private Ltd., 
Ranchi, Petitioner v. State of Bihar and 

others, Respondents. 


Civil Writ Jurn. Case No, 317 of 1977 ®), 
Dj- 23-4-1980.. 


Mines and Minerals (Regulation and Deve- 
Yopmenf) Act (1957), S. 3@ — Minerst- -Cor 
cession Rules (1960), Rr, 54, i4 — Applica- 
tion for gravi of mining lease ` Central 
Govt, remanding applicction for disposal 
within 100 days to State Sovt. — No order 
passed by State. Govt. w thin 100' days 
Application cannot be deemed to have dis- 
missed on expiry of 100 days Revision 
agamst State Govt.’s order passed after ex- 
piry of 100 days held vas maintainable. 


The petitioner, a Company carrying . on 
mining business filed an application for grant 
of mining lease. The application was refus- 
ed by the State Govt. The petitioner there- 
upon filed a revision to the Central Govt. 
The Central Government allowed. the revi- 
sion ‘set aside the order of the State Govt. 
and directed the State Govt. to dispose of 
the petitioner’s application on merits within 
100 days. However no sarder was passed by 
the State- Govt. within tae period of 100 
days stipulated by Central Govt, It was 
oniy after the expiry of that period that the 
State Govt. communicated its decision to the 
petitioner that as no orcer could be passed 
within 100 days the application for lease 
stood dismissed. The petitioner filed another 
revision to the Central Govt. against this 
order of the State .Govt.. within 3 months of 
the State Govt. order. The revision wes 
however refused by the Central Govt. on the 
pround that as no order was passed by the 
State Govt. on the peitioner’s application 
within the period stipulated by it (Central 
Govt.) in its remand order on the expiry of 
that period the-petitioner’s application stoed 
automatically dismissed and as the revision 
was filed more than three months after such 
deemed rejection of peitioner’s application 
it was barred by fimitacion.. j - 


Held, the dismissal ož the revision by the 
Central Govt. was illegal. The period of 
100 days specified in the remand order of 
‘the Central Government could not be regard- 
ed as the statutory period specified in R. 24 (1) 
And, therefore, the application of tbe peti- 
tioner for grant of a mining lease could not 
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be deemed to have- been refused by the State 
Govt. by. virtue of R. 24 (3) on the expiry 
of the period specified in the order of the 
Central Government. . (Para 9) 

The only period specified in the rules for 


“disposal of an application for the grant of 
specified __b by-- 


a mining lease is the period 
R. 24 (1). The Explanation to R.--54 does 
notin terms specify the period w within which 
if no order is. passéd’ o on the application the 
Govt, -shaii’ be deemed to have refused it. 


“The period is merely indicated by the expres- 


sion “the period specified in respect thereof 
in the Rules. By reading R. 24 and the Ex- 
planation to R. 54 together, it becomes mani- 
fest, that according to the statutory provi- 
sion, an application for grant of a mining 
lease shall be deemed to have been refused 
only if the application is not disposed of 
within the period specified in sub-rule (1) of 
R. 24. The expression “the period specified 
in sub-rule (1)” is clear, specific, plain and 
unambiguous and admits of only one mean- 
ing, viz., the period laid down or contained 
in sub-rile (1). No period can be said to 
be specified in sub-rule (1) if it is not con- 
tained in sub-rule (1) or cannot be ascertain- 
ed precisely by reference. to the provisions 
of sub-rule (1) alone. As such the period 
of 100 days specified in the remand order 
of the Central Govt. cannot be said to be 
period specified in R. 24 (1). Therefore, it 
follows that the failure to dispose of the ap- 
plication for grant of the mining lease 
within such period cannot be regarded as 
failure to dispose of the application within 
the period “specified in respect thereof in 
these rules” within the meaning of the ex- 
pression as contained in the Explanation to 
R. 54. And, therefore, the application can- 
not, on the expiry of the aforesaid period 
be deemed to have been refused by the State 
Government, by virtue of either the Explana- 
tion to R. 54 or R. 24 (3). (Paras 6, 7) 

It cannot be said that the expression “the 
period specified ........ in these rules” used 
in R. 54, Explanation includes a ‘period spe- 
cified in an order passed in exercise of 
powers conferred by these rules as it would 
amount to reading into the Explanation 
words which are not there, which is not per- 
missible when the expression can be given a 
meaningful interpretation even without add- 
ing any words thereto: Further R. 24 (3) 
and the Explanation to R. 54 are extra- 
ordinary provisions, which by creating a sta- 
tutory fiction bring about the serious con- 
sequence of dismissal of the application for 
grant of a mining lease etc. even though the 
application has not actually been rejected. 
As such it is difficult to believe that the 


—" 
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rule-making . authority would lay down. the 
consequence of rejection of an application 
for failure to dispose of the same within a 
period which was to be fixed by another au- 
thority subsequently and of the duration of 
which it had no idea. (Paras 8, 9) 


~~~ Furthermore as the Central Government 
had not~passed a specific order to the effect 
that if the State Government did not pass 
any final orders on merits of~ike_application 
of the petitioner within the period fixed;~the 


application of the petitioner shall stand dis- 


missed or shall be deemed to have been re- 
jected. The decision of the Central Govern- 
ment that the application for grant of min- 
ing lease of the petitioner which was remand- 
ed to the State Government for fresh deci- 
sion must be deemed to have been rejected 
after the expiry of the period of 100 days 
specified in the order is, therefore, clearly 
erroneous in Jaw. {Para 13) 
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SHIVANUGRAH NARAIN, J.:— This is 
an application for quashing the order dated 
3-8-1977 of the Central Government, copy 
whereof is Annexure ‘11’ to this writ appli- 
cation, by which the Central Government 
has dismissed the revision application filed 
by the petitioner under S. 30 of the Mines 
and Minerals (Regulation and Development) 
Act, 1957 read with S. 54 of the Mineral 
Concession Rules, 1960 (hereinafter called 
‘the Rules’) against the order of the Govern- 
ment of Bihar (hereinafter called ‘the State 
Government’) rejecting the application of 
the petitioner for grant of mining lease :in 
respect of certain lands. 

2. The relevant facts are these: On 9-5- 
1969 the petitioner, M/s. Harish Tara Re- 
factories (P.) Ltd., a company incorporated 
under the Companies Act, 1956, which carries 





on mining business, filed an application ` for- 


grant of mining lease for winding fireclay 
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with respect to 250 acres of land in villages 
Balu Datum and Kuriam Kala | within the 


jurisdiction of Balu Nath Police Station in | 


the district of Palamau. What, application 
was rejected by the State Government. The 
petitioner filed revision application against 
the said order and upon the application of 
the petitioner, the Central Government set 
aside the aforesaid order of the State Gov- 
ernment, and remanded the case to the State 
Government for a fresh decision. The ap- 
plication of the petitioner, however, was 
again rejécted_by the State Government and 
the petitioner filed another_revision applica- 
tion against the second order of---rejection 
passed by the State Government. By its- 
order dated 25-10-1975 communicated by 
letter of that date issued under the signature 
of the Under Secretary, Government of 
India in the Ministry of Steel and Mines, 
copy whereof is Annexure ‘1’ to this writ 
application, the Central Government allowed 
the aforesaid revision application, set aside 
the order of the State Government and di- 
rected the State Government to pass appro- 


cation cf the petitioner for grant of mining 
lease within 100 days. Though the direction 
of the Central Government was, that the 
final orders on the application be passed 
Within 100 days, admittedly no orders were, 
passed by the State Government within the 
period of 100 days. For the purpose of 
this case, it is not necessary to set out the 
circumstances in which no orders were pase- 
ed by the State Government within the 
period specified by the Central Government. 
Ultimately, by a letter dated 17-8-1976, a 
copy of which was forwarded to the peti- 
tioner under memo No. 1244 N dated 13-16- 
1976, addressed by the Additional Secretary 
to the State Government to the Deputy Com- 
missioner, Palamau, the State Government 
intimated that as orders on the application 
of the petitioner could not be passed within 
the pericd fixed by the Central Government, 
the application stood automatically dismiss- 
ed. In that letter some further objections 
to the grant of the lease to the petitioner 
were also set out. A copy of the aforesaid 
letter is Annexure ‘8’ to this writ application. 
According to the averments in the petition, 
which are not controverted, though a coun- 
ter-affidavit was filed on behalf of respon- 
dents Nos.-1 and 2, and therefore, must be 
accepted, the aforesaid copy of the order 
was teceived by the petitioner. on 16-10-1976: 
Thereafter, the petitioner filed a fresh revi- 
sion application under R. 54 of the Rules to 
the Central’ Government against. the ...order 
of- the: State Government communicated to 


+ 


r 


an 


10 priate and final order on merits of the appli- 7 


r 


r 


1982 
it ides the memo dated 13-10-1976 afore- 


aid. It appears that the said revision appli- 


7? 


cation was dated 10-1-1977 but it was te- 
ceived in the office of the Central Govern- 
ment on 14-1-1977. Thereafter, by a letter 
dated 7-2-1977, copy whereof is Annexure ‘9° 
to the writ application, the Central Govern- 
ment called upon the pevitioner to show 
cause why the revision application be not 
rejected as time-barred by >ne day as the re- 
vision was directed against the order of the 
State Government dated 13-10-1976 and 
should have been filed -before 13-1-1977 but 
was received on 14-1-1977 and, therefore, 
was time-barred by one dey. The petitioner 
filed a petition showing cuse stating that 
the revision application file] was within time 
as the order of the State Government was 
communicated to it on 16-10-1976 and revi- 
sion application was despasxched on 10-1-1977 
and was received by the office of the Central 
Government ‘on 14-1-1977 within the period 
of three months. Thereatter, the Central 
Government by the impugned order dated 
3-8-1977, as already stated. dismissed the re- 


vision application filed by the petitioner. 
ee 
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3. By the aforesaid oder, the Central 
Government held that as the State Govern- 
ment did not pass orders en the revision ap- 
plication “within the statucory period of 100 
days, i.e., by 1-2-1976", te orders passed 
by the State Government en 13-10-1976 were 
without jurisdiction and a nullity and it set 
aside the aforesaid order of the State Gov- 
ernment. Thereafter, it pessed the following 
order :— | i : 

“As the application was deemed to be re- 

jected on 2-2-76, and no revision applica- 
tion had been filed against the deemed rejec- 
tion, the application was no longer alive at 
the time of the order by the State Govern- 
ment. No fresh orders of the State Govern- 
ment on the application are therefore neces- 
sary.” 
There can be no doubt that this order is 
tantamount to an order @smissing the revi- 
sion application filed before the Central 
Government by the petitioner. As I have 
already stated, the present application is di- 
rected against the aforesa:-d order of dis- 
missal. 

4. It is clear from the impugned order, 
the relevant portion of which I have quoted, 
that the Central Government has refused to 


- consider the revision application filed before 


it by the petitioner on merits 
effect declined to entertain it. . 


and has in 
The reason 


_ why it has refused fo entertain the revision 


application are not expressly stated in the 
impugned order. The fact that the applica- 
tion for grant of the miaing lease- was-no . 
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longer alive may justify “the-conclusion that 


no fresh -orders of the- State ~~Goyernment 
on the. application were necessary. Bat it, 


will not, by itself, justify the action of the ~~ 


Central Government in refusing to deal with 
fhe application in exercise of its revisional 
jurisdiction duly invoked by the petitioner. 
As pointed out by the Supreme Court in 
State of Assam v. Om Prakash Mehta (AIR 
1973 SC 678) the fact that the application 
for grant of mining lease must be deemed 
to have been refused under R. 24 (3) of the 
Rules “does not prohibit the Central Gov- 
ernment from passing ‘any. order it may deem 
just and proper”. It may, however, be as- 
sumed that the Central Government refused 
to entertain the revision application filed by 
the petitioner on the ground that the only 
order of rejection in the eye of law was the 
deemed order of rejection which must be 
deemed to have been made on 2-2-1976 after 
the expiry of the period fixed by it and no 
revision application ‘had been filed by the 
petitioner, at least within the prescribed 
period of limitation, against that order. But 
then the impugned order refusing to enter- 
tain the revision application can be sustain- 
ed only if the finding that the application 
for grant of a mining lease filed by the peti- 
tioner was not alive as the application must 
be deemed to have been rejected on 2-2-1976 
is correct in law.. Sri S. C. Banerjee, Ad- 
vocate, appearing on behalf of the petitioner 
contends that it is not. In my opinion, this 
contention is sound and must be accepted. 
It is true that the period of 100 days had ex- 
pired before the State Government passed 
the order, copy whereof is Annexure ‘8’ to 
the writ application and which communicat- 
ed to the petitioner by the memo dated 
13-10-1976. The Central Government, how- 
ever, was clearly in error in treating that 
period of 100 days as the ‘statutory period’. 
The aforesaid period of 100 days was not 
fixed by any statutory provision. It was fix- 
ed by the order of the Central Government 
passed upon a revision application filed be- 
fore it under S. 30 of the Mines and Mins- 
rals (Regulation and Development) Act, 1957 
(hereinafter called the Act) read with R. 54 
of the Mineral Concession Rules, 1960 fram- 
ed thereunder. A reference to Rr. 24 and 
54 of the. Rules which are the only relevant 
statutory. provisions makes this crystal clear. 


5. Chapter IV of the Rules lays down 
the procedure for grant of mining leases etc. 
Under R. 22, the person desirous of obtain- 
ing mining lease etc. in respect of land ia 
which minerals vest in the Government is 
required to file an application for the same 
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on the prescribed-Zorm to the State Govern- 
ment. Rie 23 provides that the receipt of 
__the application shall be acknowledged. 
~ Rule 24, so far as is relevant, runs thus :— 
“24, Disposal of application for mining 
lease.— (1} An application for the grant of a 
mining lease shall be disposed of within 
- twelve months from the date of its Tesen: 
(2) xx Xx xx 
(3) E any application is not disposed. of 


within the period specified in sub-rule (1} ‘it 


shall be deemed to have been refused 
Section 30 of the Act confers power on the 
Central Government to revise any order 
made by a State Government or other auth- 
ority in exercise of powers conferred on it 
by or under this Act, either on its own 
motion or on application made within the 
prescribed time. The time is prescribed by 
Rule 54 of the Rules, which so far | ag is rel- 
evant, runs thus :— 

“54, Application for revision— (1) Any 
person aggrieved by any order made-by, the 
State Government or other authority in 
exercise of the powers conferred on it by the 
Act or these rules may, within three months 
of the date of communication of the order 
to him, apply to the Central Government in 
triplicate in Form N for revision of ; the 
order ....... 

Provided that any such application may 
be entertained after the said period of three 
months, if the applicant satisfies the Central 
Government that he had sufficient cause for 
not making the application within time..,....” 
There is an Explanation to R. 54 which 
reads as follows: 

‘Bxplanation-—- For the purposes of this 
rule, where a State Government has failed 
to dispose of an application for the grant or 
renewal of a prospecting licence or a mining 
lease within the period specified in respect 
thereof in these rules, the State Government 
shall be deemed to have made an order re- 
fusing the grant or renewal of such licence 
or lease on the date on which such period 
‘expires.” 

6. It will thus be seen thay under sub- 
rule (3) of R. 24 an application for the grant 
of mining lease shall be deemed to have 
been refused only if the application is not 
disposed of “within the period specified in 
sub-rule (1)”, that is to’ say, “within 12 
months from the date of its receipt” The 
Explanation to R. 54 does not in terms 
specify the period during which if the State 
Government fails to dispose of the applica- 
tion for grant of the mining lease etc., it 
shall be deemed to have made an order re- 

fusing the grant etc. of the mining lease on 
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the date'on which such period expires. The 
period -is indicated by the expression “the 
period specified in respect of the disposal of 
an application for grant of a mining lease 
etc. Whe only period specified in the rules 


for disposal of an application for the grant| * 


of a mining lease is the period specified by 
Rule 24 (1). If, therefore, R. 24 and the 
Explanation to R. 54 are read together, it is 
manifest, that according to the statutory pro- 
vision, i'e, the Rules, an application - for 
grant of a mining lease “shall be deemed ,to 
have been refused” or the State Government 
“shall be deemed to have made an order re- 
fusing the grant thereof” only if the applica- 
tion is not disposed of “within the period] 
specified. in sub-rule (i)” of R. 24. Can it 
be said that the period specified in the order 
(Annexure ‘1’) of the Central Government 
for disposal of the application by the State 
Government on remand is the period speci- 
fied in sub-rule (1) of.R. 24 of the Rules. 
In my opinion, there can be no doubt that 
it is not. Whe expression ‘the period speci- 
fied in sub-rule (1)’ is as clear, specific, plain 
and unambiguous and admits of only one 
meaning, viz., the period laid down or con-|! 
tained in sub-rule (i). The use of the word 
‘specified’ only reinforces the conclusion. 
No period can be said to be specified in 
sub-rule (1) if it is not contained in sub- 
rule (1) or cannot be ascertained precisely 
by reference of the provisions of sub-rule (1) 
alone. Whe only period for disposal of the 
application for grant of mining licence spe- 
cified or contained in sub-rule (1) of R. 24 
is the period of 12 months from the date of 
its receipt. It is, therefore, manifest that 
‘the period. specified in sub-rule (1) occur- 
fing in sub-rule (3) of R. 24 means ‘the 


period of 12 months from the date of its ? 


receipt, i.e., the receipt of the application 
for the grant of the mining lease’. The 
period specified in the order (Annexure ‘1 
of the Central Government is the period of 
100 days and not 12 months and it has to 
be computed either from the date of the 
said order or the date of its receipt by the 
State Government. The period of 12 months 
from the date of the receipt of the applica- 
tion had expired much before 2-2-1976 the 
date of expiry of the period of 100 days 
and indeed even before 25-10-1975 when 
the order contained in Annexure ‘1’ was 
passed by the Central Government. ‘The 
expression ‘date of its receipt’ construed ac- 
cording to its plain meaning and with refer- 
ence to the context means the date on which. 
the application for grant of the mining lease © 
is first received by the State Government 
from tbe applicant.” It must be remember- 


n 


a 
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ed that the expression “the date of its re 
ceipt” occurs in R. 24 whch follows Rr. 22 
and 23 which provide for an application for 
grant of mining lease etc. and for acknow- 
ledgment of its receipt after such an applica- 
tion is received from the applicant. 


7. Even if the view is taken that the ex- 
pression ‘date of its receip: includes the date 
or dates on which an application for ` grant 
of mining lease is received by the State Gov- 
ernment after the case is remanded to it by 
the Central Government efter setting aside 
the previous order of the State Government 
passed on the application for grant of a 
mining lease, the period ef 100 days expit- 


ing on 1-2-1976 the period presctibed by the-. 


aforesaid order cannot be regarded as ths 
period of the Central Gevernment is 105 
days while the: period specified in sub-rule (1) 
of R. 24 is twelve months. On either inter- 
pretation of the expression ‘date of its receipt’ 
lin R. 24 (1) the period ož 100 days expiring 
on 1-2-1976 specified in the order of the 
Central Government as contained in Annex- 
ure ‘1’ to the writ applicetion, cannot be re- 


¢ jgarded as the period specified in sub-rule (1) 


to R. 24. And, therefore, the application 
of the petitioner for gran: of a mining lease 
cannot be deemed to have been refused by 
virtue of sub-rule (3) to R. 24 on the expiry 
of the period specified in the order of tho 
Central Government. As I have pointed out, 
sub-rule (1) of R. 24 is tae only provision 
specifying a. period for dsposal of the appli- 
cation for grant uf a miming lease. 
fore, it follows that if the period specified 
in the order of the Central Government for 
disposal of the application for grant of a 
mining lease is not the period specified in 
sub-rule (1) to R. 24, th2 failure to dispose 
of the application for grant of the mining 
lease within that period zannot be regarded. 
as failure to dispose of <n application for 
the grant of mining leas? within the period 
“snecified in respect thereof in these rules” 
within the meaning of the expression as con- 
tained in the Explanation to R. 54. And, 
therefore, the application cannot, on the ex- 
piry of the aforesaid period be deemed ta 
have been refused by the State Government, 
by virtue of the Explanation to R. 54. - 

8 Sri Ram Nandan Sahay Sinha, Stand- 
ing Counsel for the Central Government 
appearing for respondent No. 3 and Sri’ 
Gadodia Standing Counsel for the State 
Government appearing for respondents Nos. 
1 and 2 strenuously contend that the period 


*- fixed by the Central Govertiment for disposai 


of the application for grant of mining lease 
by the State Governmens. in exercise of itt 
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revisional jurisdiction under S..30 of the Act 
read with R. 54, must be regarded as ‘the 
period specified in respect thereof (i.e. for 
disposal of an application for grant of min- 
ing lease etc.) in these rules’ withic the msan- 
ing-of the expression as occurdng in the 
Explanation to R. 54. because the period has 
been fixed by the Central Government in 
exercise of the powers conferred by the rules. 
I will assume that the period of 100 days 
specified in the order was specified by the 
Central Government in exorcise of powers 
conferred by these rules and not by th: Act, 
but still the contention must fail. The périod 
‘specified in an order- passed in ex2rcis2 of 
powers conferred by these rules’ cannot he 
equated with or be included within the ambit) _ 
of the expression ‘the period specified....>.... 
in these rules’ used in the Explanation to 
R. 54. The period specified by an order 
passed in exercise of the powers conferred 
by these rules cannot be regarded as “the 
period specified ........ in these rules” which 
as expression, as I have already stated, con- 
strued with reference to its context clearly 
and plainly means the period which is con- 
tained iz these rules ani can be ascertained 
by reference to the rules alone or is laid 
down by the rules themselves directly with- 
out the intervention of any other agency. 
Te hold that the period specified in an order 
passed it: exercise of powers conferred by 
these rules is included within the ambit of 
the expression ‘the period ........ specified 
in these rules, would amount to reading 
into the Explanation words like or the perio 

specified in any order passed in exercise c 

the powers conferred by these rules’, words 
which are not there. In Thompson v. Goold 
and Co. (1910 AC 409 at p. 420) Lord Mer- 
sey said “It is a stroag thing to read into an 
Act of Parliament words which are not 
there and in the absence of a clear necessity 





it is a wrong thing to do”. And those ob- 
servations~are opposite in connection with 
the interpretation of a rule like this rule 


framed in exercise of power conferred by 
a legislative enactment for the rules of inter- 
pretation for both are the same. I can see 
no clear necessity to read into the Explana- 
tion the words ‘or by an order passed in 
exercise of the powers conferred by these 
rules’ or some similar words. As R. 24 (1) 
specifies the period for disposal of the appli- 
cation for grant of mining lease etz., the ex- 
pression ‘the period specified in these. rules’ 
can be given a meaningful interpretation 
even without adding any words thereto, 
Further, it cannot be said that the object of 
the Explanation to R. 54 would not be ef 
fectuated, or effectuated very imperfectly, 
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if the words ‘or by: an order passed in exer- 
cise of the power conferred by these - rules’ 
are not read into the - Explanation. The 
object of the statutory fiction of deemed’ re- 
jection of the application for grant of min- 
ing- lease etc. if the application is not dispos- 
ed of -by the State Government within the 
period specified by the Rules created by 
R. 24 (3) or the Explanation to R. 54 clearly 
is to facilitate the exercise of the right of 
the applicant to approach the Central Gov- 
ernment for the grant of mining lease etc. 
in exercise of its revisional jurisdiction. Be- 
cause of the statutory fiction of deemed re- 
jection the right of the applicant for grant 
of a mining lease etc. to invoke ‘the revi- 
sional jurisdiction of the Central Govern- 
‘ment cannot be unduly delayed and thus 
defeated either by the inaction of the State 
Government or by its design to prevent the 
applicant from approaching the Central Gov- 
ernment by the simple expedient of refusing 
to pass final orders on his application. That 
object is completely achieved by interpreting 
‘the period specified ....... in these rules’ 
literally without adding any’ words thereto 
as meaning the period contained in these 
rules or the period which can be ascertained 
by reference merely to the rules. The rules 
specify the period of 12 months during 
which, if the application is not disposed of, 
ft is deemed to be rejected and the right of 
the applicant to invoke the revision at once 
accrues. There is, therefore, nothing either 
in the context or the object of the Explana- 
tion which requires us to depart from the 
plain, literal meaning of the expression ‘spe- 
cified ...... 2.0... in these rules’ and to add 
thereto the words ‘or in any order passed in 
exercise of the power conferred by these 
rules’ or any similar words. 

9. On the contrary, it seems difficult fo 
Imagine that the rule-making authority in- 
tended that the aforesaid words be read into 
the Explanation.. It, must be remembered 
that sub-rule (3) to R. 24 and the Explana- 
tion to R. 54 are extraordinary provisions, 
_|which by creating a statutory fiction bring 
about the serious cohsequence of dismissal 
of the application for grant of ‘a ‘mining 
lease etc; even though the application has 
not actually been rejected. In the absence 
of statutory ‘provision to that effect, an ap: 
plication -is not deemed to be rejected oF 
granted because of the expiry of any peériod 
from: time of ‘receipt of that ‘application by 


the authority empowered: to grant or refuse 


The dismissal of ‘the’ applis 
- difficult: 


an application. - 
-Jeation: being- a ‘serious: matter, ‘it is’ 
to believe’. that . 
' Hwould lay“down’ thie ‘consequence’ of: rejection’ 
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of an application ‘for failure to dispose- of 
the same within.a period which was to ha 
fixed by another authority subsequently and 
of the duration of which it had no idea. It 
seems reasonable to conclude that the con- 
sequence of deemed rejection of the applica- 
tion on the expiry of a certain period with- 
out its disposal has been laid down only if 
the application is not disposed of within the 
period of which the rule-making authority 
was fully aware and which it had itself laid 
down in the rules. The plain literal mean- 
ing of the expression ‘the period specified 
in respect thereof in these rules’ without 
reading any further words the rule is, there- 
fore, in accord with the object of the provi- 
sion and also its context and there is abso- 
lutely no necessity for reading into the Ex- 
planation the words ‘or in any order passed 
in exercise of the powers conferred by these 
rules’ or any similar words. I am, therefore, 
clearly of the opinion that the expression! 
‘specified in respect therecf in these rules’, 
means, so far as it relates to an application 
for grant of mining lease, the period speci- 
fied in Tespect of the disposal of the appli- 
cation for mining lease in R. 24 (1) i.e., the 
period of twelve months from the date of 
its receipt and does not include the period 
specified for fresh disposal of the application 
for grant of mining lease, in the order of 
the Central Government passed in exercise| 
of its revisional jurisdiction. 


‘10. The decisions of the Andhra Pradesh 
High Court in Seshanna v. Union Govern- 
ment of India (AIR 1967 Andh Pra 94) and 
ef the Supreme Court in Dharam Chand v. 


State of Bihar. (AIR 1976 SC 1433) relied. 


upon by the learned Standing Counsel for 
the Central Government, in my opinion, have 
no bearing on the interpretation of the ex- 
pression ‘the period specified in respect 
thereof in, these rules’ in the Explanation to 
R. 54 or ‘the period specified in sub-rule (1) 
occurring in sub-rule (3) ef R. 24’. fn the 
Supreme Court case, the State Government 
failed to pass any final orders on the applica- 
tion for grant of a mining lease and, there- 
upon, the Central Government in a revision 
application preferred before it directed the 
State Government to grant the mining lease 


and when the petitioner went up in revision ` 


before the. Central Government, the Central 


“Government rejected the revision application 


of the appellant before the Supreme Court 
by ‘its order dated ` 17-2-1968. When. 
‘matter came up‘ the. Supreme ‘Court’ on ap- 
peal,-it-seé aside the order : of - the 


ment- was- bound: to 
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the’ 


‘Central, 
_ Governmient-holding -that the’ State ‘Govern: - 
“iniplenient - the’. ordeg:: -.- 


aod 


T lier order.. 


- 1982 - 


passed by. the Central Government on the 
previous revision applicatioa and the Central 
Government could not revise its earlier order 
at least in the absence of some fresh grounds 
which warranted reconsidération of the ear- 
In the Andhra Pradesh Case 
(supra) the decision of the Central Govern- 
ment was challenged before the Andhra Pra- 
desh High Court on the ground that the re- 
vision petition before the Central Govern- 
ment was filed far beyond the period . of 
limitation inasmuch as the order of rejection 
of the application for gramt of mining lease 
must be deemed to have teen passed by the 
_ State Government on an 2arlier date and if 
` the limitation was computed from that date 
and not from the date of the passing of the 
order by the State Goverrment, the revision 
petition was beyond time. . The argument 
was rejected by stating that the petitioner 
had filed a revision petition earlier asking 
the Central Government to direct the State 
Government to extend the period for dispo- 
sal of his application. Tke Andhra Pradesh 
High Court held that the validity of the ex- 
tension of time for disposal. of the applica- 
Y tion by the Central Government could not 
be questioned. -No question arose whether 
a period for disposal of the application for 
mining lease fixed by the Central Govern- 
ment in exercise of its revisional jurisdiction 
~ must be regarded as the period specified in 
these rules. 


11. It, therefore, follows that the period 
of 100 days ‘specified by he order of the 
Central Government dated 28-5-1975 for the 
disposal of the application by the State Gov- 
ernment on remand cannot be regarded ‘as 

' the period specified in sub-rule (1) of R. 24 
of the Rules’ or ‘the peried specified in re- 
spect thereof in these rule?’ within the mean- 
ing of the expression as ased in the Expla- 
nation to Rule 54 of the Rules, and the ap- 
plication of the petitioner for grant of a 
mining lease cannot be deemed to have been 
refused by virtue of either R. 24 (3) or the 
Explanation to R. 54 of the Rules. And 
there ` is no other statutory provision. 


12., Can it ‘be said thai even apart from 
any statutory provision, by virtue of the 
order of the Central Government contained 
in Annexure ‘T’ upon the Zailure of the State 
Government: to dispose o7 the application 
within the period specified in the order the. 
application of the petitionzr must ‘be. deem- 
ed to have been Fejected by the State Goy- 
ernment. - The answer is dearly in, the-nega- 
e tive. The -gperative ‘porticn - of the order. 
' dated 25-10-1975: of: the :Central - Governnient 

(Annexure eo) runs. aa: -foRows':— 
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- “The Central Govt., therefore, in exercise 
of their powers under R. 55:0f MCR 1960 
all other enabling powers in that behalf 
hereby set aside the impugned order of-the 
State Government. and direct the State Gov- 
ernment to pass appropriate and final orders 
on merits on the M. L. application of the 
petitioner within 100 days.” 


13. It is clear that the Central Govern- 
ment bad not passed a specific order to the 
effect that if the State Government did not 
pass any final orders. on merits of the appli- 
cation of the petitioner within the period 
fixed, the application of the petitioner shall 
stand dismissed or shall be deemed to have 
been rejected. Nor can such an order be 
read into the aforesaid order of the Central 
Government on any legal principle. Wher 
a Court or Tribunal intends that a serious 
consequence like that of dismissal of an ap- 
plication shall follow. automatically without 
further reference of the matter to it, it says 
so expressly and clearly. See the peremptory 
orders passed by this Court. It is the usual 
practice of Courts and Tribunals that if an 
order passed by them is not complied with, 
and the order is silent about the consequence 
of non-compliance with that order, the mat- 
ter is again placed for orders before the 
Court or Tribunal unless the consequence 
of non-compliance is prescribed by a statu- 
tory provision. A serious consequence like 
dismissal of the application for non-com- 
pliance with it cannot be read into the order 
by implication. It must be remembered 
that the petitioners whose application was 
remitted to the State Government for dispo- 
sal within the time prescribed had no con- 
trol over the State Government and could 
not compel it to dispose of the application 
within the period prescribed and that the 
period of 100 days was a period prescribed. 
for performance of a duty by the State Gov- 
ernment viz. the duty of passing orders upon 
application duly filed before it. It would be 
highly unjust that the application of. the 
petitioner, which had been remitted to the 
State. Government by the Central, Govern- 
ment after setting aside its previous order 
of rejection should be. dismissed without 
consideration of its. merits and. without any 
fault on the part of the .petitioners, because 
the State Government did not comply with 
the direction if the superior Tribunal which.. 
had set aside its earlier order on the subject. 


` In that eyent, the State Government would 


be -vested with.a power to have its order. 


‘ which: had: been set aside, restored. bécause 
iby the- simple expedient. of: not passing. any “ 
orders on. the. application... within -tbe period . .:. ~; 
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specified, it could have the application which 
it had rejected earlier, rejected once again. 
Such an intention, unless plainly and expli- 
citly expressed may not be imputed to the 
Central Government. It seems reasonable 
to conclude that by prescribing a time limit 
for passing orders on the application which 
it had remitted to the State Government for 
fresh decision, the Central Government 
tended that the State Government shall pass 
orders on the petition expeditiously and not 
that the order passed by it beyond the time 
limited by the order would be nuli and void. 
At best it only intended that if it failed to 
do' so, the State Government should seek its 
instruction on the matter whereupon ‘the 
Central Government would either extend the 
time limit or withdraw the case to itself for 
dispesal. I may mention that a statutory 
provision prescribing a time limit for perfor- 
ance of an official duty without indicating 
the consequence of non-pefformance of the 
duty within the time prescribed is generally 
regarded as directory only and not involving 
the nullification of the act done beyond the 
time prescribed. In Maxwell on Interpreta- 
tion of Statutes, 11th Edition, Page 369 oc- 
curs this passage which was quoted with ap 
proval by a Full Bench of this Court - 
Shiveshwar v. District Magistrate (AIR 1966 
Patna 144 at p. 146):— 


“Tt has often been held, for instance, when 
an Act ordered a thing to be done by a pub- 
lic body or public officers and pointed out 


the specific time when it was to be done, 


that the Act was directory only and might 
be complied with after the prescribed time.” 
This is on the principle that “the provisions 
of a statute relate to the performance of a 
public ‘duty and to hold null and 
void acts done in neglect of this duty would 
work serious general inconvenience, or in- 
justice to persons who haye no control over 
those entrusted with the duty, and at the 
same time not promote the main object: of 
the Legislature”. It is, therefore, manifest 
that the direction that if the State Governs 
ment fails to dispose of the application 
within the specified period, the application 
ehall stand dismissed cannot be read into the 
order of the Central Government by neces- 
sary implication. The decision of the Cen- 
tral Government that the application for 
grant of mining lease of the petitioner which 
was remanded to the State Government for 
fresh decision must be deemed to have been 
rejected on 2-2-1976 after the expiry of the 
period of 100 days specified in the order is, 
therefore, clearly erronéous in law. 


Mjs. Harish Fara Refactories P. Ltd., Ranchi v. State 
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14. And if it is held that the application 
could not be deemed to have been rejected 
on 2-2-1976, it is manifest that the petitiones 
could not have filed a revision application 
immediately after 2-2-1976 and before 
the passiúg of the order communicated to it 
by memo dated 13-10-1976, copy whereof is 
Annexure ‘8’ to the writ application. ` Ad. 
mittedly, the petitioner filed a revision appli- 
cation before the Central Government against 
that order and the Central Government has 
not considered that application on merits 
under the erroneous assumption that the ap- 
plication of the petitioner for grant of 4 
mining lease must be deemed to have been 
rejected on 2-2-1976 and no revision appli- 
cation had been filed against the deemed re- 
jection. I may state that it has not been 
contended before us that the revision appli- 
cation filed against the order dated 13-10- 
1976 of the State Government was not filed 
within the time allowed by-law. Indeed, it 
could not have been so contended because 
the period of limitation prescribed is three 
months from the date of the communication 
of the order which event took place on 


16-10-1976 and the revision application was ~ 


received by the Central Government on 14-1- 
1977 within the aforesaid period of three 
months, 


15. Upon these findings, the revision ap- 
plication must be allowed and it is not ne 
cessary to consider whether the revision ap- 
plication filed could also be deemed to be a 
revision application filed against the deemed 
rejection and was in time, I may only state 
that while it was argued on behalf of the re- 
spondents that the revision application 
against the deemed order of rejection filed 
on 14-1-1977 would be barred by limitation 
and reliance was placed in support of this 
argument on the decision of this Court in 
C. W. J. C. No. 592 of 1978 (P) and 
C. W. J. C. No. 393 of 1979 (R): (both dis- 
posed of on 23-1-1980), this argument was 
controverted on behalf of the petitioner with 
reference to the decision of this Court re- 
ported in 1976 BBCJ (HC) 448. It is not 
necessary to pronounce upon these rival con- 
tentions in view of the finding arrived at by 
me. 


16. I would, accordingly, allow the appli- 
cation, set aside the order dated 3-8-1977 of 
the Central Government, copy whereof is 


Annexure ‘11’ to the writ application, and 
direct the Central Government to dispose of 
the revision: application filed by the peti- 
tioner in accordance with law. The peti- 
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tioner will be entitled to his costs of this ap- 
plication. Hearing fee of Rs. 200/- only. 
UMESH CHANDRA SHARMA, J.:— I 


agree. eee 


Application alowed. 
| -AIR 1982 PATNA 107 
HARI LAL AGRAWAL AND > 
. NAZIR AHMAD, JJ. ; 
Ram Rup Mahton, Petitioner v. Kirpa 
Narain Mahton, Opposite Party. 
Civil Revn. No. 1296 of 1977, D/- 10-12- 
1981.* 
(A) Bihar Debt Relief act (10 of 1977), 


-© §. 3 — Protection to “Small Farmer” — Per- 


son must be dependent upcn agricultaral land 
as farmer and he should rot have any other 
substantial source of income or own property 
— Judgment-debtor alleged fo have some 
more land — Granting of protection by Ex- 
ecution munsiff without a jinding in that.-res- 
pect is illegal, 1980 BBCI (HC) 166, Relied 
on. (Per Nazir Ahmad, J.) (Para 5) 

(B) Bihar Debt Relief Act (10 of 1977), 


T Ss. 2, 3 — Decree for debt — “Scheduled 


F. . 


debtor” obtaining debt foz agricultural pur- 
pose as well as for develcpment of trade — 
Protection under S. 3 can be granted. 


Per Agrawal, J.— The definition of ‘deb? 
in sub-sec. (a) of S. 2 of tke Act was so com- 
prehensive as to include all kinds of debts, 
irrespective of the nature for which it was 
incurred and it is not necessary that it should 
be in regard to the purpose of agriculture or 
operations connected therewith only. Sec. 3 
of the Act contemplates an unqualified dis- 
charge of all debts of ‘scheduled debtors’. 

(Pata 11) 

Cases Referred: Chronological Paras 
1980 BBCJ (HC) 166: 198) BLJR 118 

5, 10 

Guneshwar Prasad and Shyameshwar 
Dayal, for Petitioner. 

_ NAZIR AHMAD, J. :— This is an applica- 
tion by the plaintiff-decree-holder for setting 
aside the order dated the 1st Sept., 1977 pass- 
ed by the Execution Munsif, Patna, in Mis- 
cellaneous Case No, 57 of 1977, wherein she 
held that the opposite party-judgment-debtor 
is a resident of the State of Bihar and is a 
small farmer within the definition of the 
Bihar Debt Relief Act, 1976 (hereinafter call- 
ed ‘the said Act’), who owns land measuring 
not more than two acres of irrigated land and 


p-* Against order of Smt. Rajendra Kumari, 


Execution Munsif, Patnz, D/- 1-9-1977. 
BZ/BZ/A600/82/USD/MVJ ` 
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can be called a “scheduled debtor” and that 
being a_‘sckeduled debtor’ he is entitled to 


dischatge of his debts under S. 3 of the said 


Act. She also held that the debts are not 
recoverable. Accordingly, she allowed ths 
application. 


2. Learned counsel for the petitioner has 
submitted that the hand-note (Ext. A) shows 
that opposite party Kirpa Narain Mahto 
borrowed a sum of Rs. 2,200/- and there was 
a recital therein to the effect that he carried 
on agriculture and trade and that the loan 
was needed for agricultural purpose and also 
for the development of trade. He has also 
referred to para 2 of his petition at page 11 
where it has been pointed out that the defen- 
dant-opposite party accepted in the written 
statement that the plaintiff was a well-known 
money lender and that the defendant, who 
was in need of money for starting a business, 
went to him and requested him for'a loan 
of Rs. 2,200/-. On the basis of these two 
documents the learned counsel for the peti- 
tioner has submitted that the opposite party 
was carrying on business. 

3. I have perused the order dated 1-9-1977 
of the learned Execution Munsif and I find 
that after discussing the evidence relating to 
it she has come to a finding that the opposite 
party Kirpa Narain Mahto was not primarily 
a cultivator. She bas also not accepted the 
evidence og. behalf of the petitioner that th: 
opposite party was carrying on any business 
and that even if the intention was to carry 
on business, unless the opposite party carried 
on business at the time when execution peti- 
tion was pending, it cannot be said that he 
had other source of income, 

4. On a perusal of para 11 of the order 
of the learned Execution Munsif it appears 
that Ext. B/i, which was filed as a rejoinder 
to the petition of the plaintiff-decree-holder 
praying for attachment before judgment of 
the land of the defendant, was proved befor? 
her. That rejoinder dated 27-3-1974 was filed 
by the opposite party in the money suit in 
question before the Munsif Ist Court, Patna 
In Ext. B/i there was a mention that thz 
judgment-debtor possessed other properties 
situated in Patna, within Patna Municipal 
Corporation area bearing holding No. 201/18 
in Circle No. 223 within Malsalami Police 
Station. The petitioner asserted before th. 
learned Munsif that the judgment-debtor-oz- 
posite party had more. land than 1.35 acres. 
The learned Execution Munsif has held that 
Ext. B/i does not show whether holding No. 
201/18 in Patna City was an agricultural land 
or a house and what was its area: She took 
the view that there was no suggestion to the 
judgment-debtor that it was an agricultural 
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Ea 
land.. On this basis she ha s-beld. that Ext. B/1 
does not bestow any benefit to~the opposite 
Party. 

5. However, ithas been. held i in S. K. Alaus 
Rabman v. Budh Mall Agrawal, 1980 BBCI 
(HC) 166 that the object ‘of the Act was to 
give protection to small, poor farmers who 
were not in a position to pay off their debts 
on account of their poverty and that for a 
person to be a ‘small farmer’ or a ‘marginal 
farmer’ within the Act it is necessary that he 
be dependent upon the agricultural land. as 
farmer and he should not have any other sub- 
stantial source of income nog should he own 
other substantial properties, 

’ @ Under: such circumstances it is neces- 
sary to find as to what is the area of holding 


‘No. 201/18 aforesaid and what is the nature 


of this property. If it is a house, then rental 
income will be there, besides agricultural in- 
come relating to 1.35 acres-of land. 

7. Mr. Guneshwar Prasad, learned counsel 
for. the petitioner, is agreeable to produce 
mecessary evidence before the learned Execut- 
ing Court relating to holding No. 201/18 if 
the matter goes back to it, 

8. I, therefore, set aside the order dated 
1-9-1977 of the learned Execution Munsif 
with a direction that she will give an op- 
portunity to the decree-holder- to produce 
necessary evidence relating to holding No, 
201/18 and she will decide the matter afresh 
according to law after giving opportunity ‘to 
both the parties of bearing. 


9. In the result, the application is atlated 


-and the matter is sent back to the learned 


Execution Munsif. There will. be no order 


as to costs. 
`: HARI LAL AGRAWAL, J. :— 10. ‘While 


agreeing with my learned brother that the 


matter requires reconsideration as the Court 
below has not recorded any finding with res- 
pect to other property, admittedly owned and 
possessed by the debtor; which was very vital 
for applying the provisions of the Act in ques- 
tion, in view of the Bench decision of this 
Court referred to above by my learned bro- 
ther, I would add a few words clarifying the 
position with respect to the nature of debt to 
which the Act applies, perhaps for which de- 
cision L, M. Sharma, J. has referred this case 
to a Division Bench, in spite of his decision 
with which I had agreed, in the aforesaid 


_ease of Sk. Ataur Rahman (1980 BBC] (HC) 
166). 


11. Mr. Guneshwar Prasad’s argument 
was that inasmuch as the debt in question 


_was created for carrying on the business, the 


provision of the Act would have no .applica- 


., tion. Jt is not possible to. accept this conten- 


Narain. Sharan v. Lalita Devi. 


tion as the definition of ‘debt? in sub-sec. (a) 
of S. 2 of the Act is wide and comprehensive 
enough to include within its fold “all liabili- 

s to a money lender . . including. any 
transaction -which is in substanco a debt, and 
subsisting on | the~date. of the commencement 
of this Act whether die~or not due”. The 
definition, therefore, was so comprehensive. as 
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to include all kinds of debts, irrespective “ofj ~.. _ 


the nature for which it was incurred and it is| . 


not necessary that it should be in regard te 
the purpose of agriculture or operations con- 
nected therewith only. Section 3 of the Act 
contemplates an unqualified discharge of all 
debts of ‘scheduled debtor’. ~ 


Application allowed, 
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R. P. SINHA, J. 

(On difference of opinion between B. P 
Jha and Choudhary Sia Saran Sinha, JJ.) 

Narain Sharan Sharma, Petitioner v. Smt. 

Lalita Devi and others, Respondents. 

Civil Writ Jurn. oe No. 5309 of 1978, 
Dj- 18-2-1982. 

Pata Municipal Cornova Act a3 ot? 
1952), S. 242 (5) — Application under, before 
District Judge —- Transfer of application to 
Additional District Judge by District Judge 
He is also competent fo dispose it of. (Civil 
P. C. (1908), S. 24). ; 


An Additional District Judge is also com- 
petent to decide matters in respect of which 
application under S. 242 (5) is filed before 
the District Judge, Ii cannot be said that the 
power of the District Judge for transferring 
such cases filed under S. 242 (5) has been re- 
stricted and that the District Judge and the 
District Judge alone, and not an Additional 
District Judge who is equally competent and 
has coextensive jurisdiction, can decide’ the 
matter. (Para 10) 

The term ‘District Judge of Patna’ has been 
mentioned in the sections of the Act with a 
view to prescribe the jurisdiction for the pur- 
poses of filing application for injunction ofr 
election petition and not that only. the Dis- 
trict Judge of Patna alone can dispose of 
those applications. Under S. 503 it has been 
laid down that for the purposes of any ap- 
peal, inquiry or proceeding under the Act, 
the High Court and the District Judge, Patna 
may exercise all the powers conferred on 
them by the Code of Civil Procedure, 1908 
and shall observe the procedure prescribed in 
the said enactment so far as it is not in- 
consistent with the provisions of the Act. The? 


‘DY/DY/B499/82/SMA 
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District Judge both under -the provisions~of. - 


Section 24 of the Code cf Civil Procedure 
and also under sub-sec. (Z) of S. 8 of the 
Bengal, Agra and Assam Civil Courts Aet, 
1887 can transfer such applications to Addi» 
tional District Fudges for Gisposal. 

(Paras 7 said 8) 
Cases Referred: Chrenolegical Paras 
AIR 1975 Pat 131 : 
AIR 1960 Cal 565 
AIR 1956 Pat 108 
AIR 1954 Assam 161 
AIR 1924 Pat 593 

Indu Shekhar Prasad Sinha and Sachid- 

anand Sharma, for Petitioner; K. P. Verma 
(Advocate General) and R. P. Gupta, for 
Respondents, 
_ R, P. SENHA, J. (agrecieg with Chaudhary 
Sia Saran Sinha, J.):— This writ application 
was at first heard bya Div sion Bench of this 
Court consisting of B. P. Jaa and Chaudhary 
Sia Saran Sinha, JJ. Since zhe Hon’ble Judges 
differed on the only point on which the writ 
petition was to be decided, it has been re- 
ferred to me. 

2. The petitioner has mzede a prayer in the 
‘“ writ application to quash Annexures 3, 4 and 
6 to the application. The petitioner had filed 
an application before the District Judge of 
Patna under S. 242 (5) of the Patna Munici- 
pal Corporation Act, 1951 (hereinafter refer- 
red to as ‘the Act’) and an order of ad 
interim injunction against zespondents 1 to 3 
was passed. Thereafter tie District Judge, 
Patna. by his order (Annexure 4) transferred 
the case to the file of Additional District 
Judge, Patna. In pursuance of the order of 
the District Judge, order of transfer was 
issued by the Registrar of Civil Court, Patna 
ge is Annexure 3. Afer the transfer of 
© the case to the file of First Additional Dis- 
trict Judge, Patna, the petitioner raised an 
Objection before him that he was not com- 
petent te hear the case By order‘ (An- 
nexure 6) the learned Additional District 
Judge has overruled the objection. Hence 
the petitioner has filed tke present writ ap- 
plication here. 

3. The contention of lzarned counsel for 
the petitioner has been fnat the Additional 
District Judge, Patna, is not competent to try 
‘the case as, according to him, it is the Dis- 
trict Judge, Patna, alone who under the pro- 
vision of S. 242 (5) of the Act has been em- 
powered to try the case. The contention -on 
‘behalf of the respondents, on the other hand, 
has been that the application filed under Sec- 
„ tion 242 (5) of the Act before the District 
™ Judge can be disposed of by the Additional 
District Judge on transfer made to mi by 
the District Judge. 


ovvvY 


<= . Narain- Sharan v- Lalita Devi- 


Fat: 109 


4. The only question to be-decided in this 
writ application is whether the- District. Judge 
alone or an Additional District Judge also 
is competent to dispose of on transfer to him 
by the District Judge an application filed 
under S. 242 (5) of the Act. Choudhary Sia 
Saran Sinha, J., for the reasons stated in his 
judgment, has been of the view that the ap- 
plication filed by the petitioner challenging 
the competence of the Additional District 
Judge: is without merit and should be dismis- 
sed, whereas B. P. Jha, J., on the contrary, 
is of the view that only the District Judge is 
vested with the power and jurisdiction to de- 
cide an application under S. 242 (5) of the 
Act and hence he has allowed the application 
and remanded the case, 


' § Having gone through the judgments of 
my learned brethren and the authorities re- 
ferred to in the judgments and after hearing 
learned counsel for the parties I am of the 
view that the provisions of Ss. 242 (5), 502, 
503 and 504 (5) of the Act, S. 8 of the Ben- 
gal, Agra and Assam Civil Courts Act, 1887 
and S. 24 of the Civil Procedure Code have 
te be considered carefully in order to as- 
certain as to whether the District Judge alone 
or the Additional District Judge also is com- 
petent to dispose of the application under 
S.- 242 (5) of the Act. Whe term ‘District 
Judge’ has not been defined in the Act 
although the term ‘the Magistrate’ has been 
defined under Section 4 (ww) of the Act as 
follows :— 

. “ ‘the .Magistrate’ includes the District 
Magistrate of Patna, the Masgistrate-in-charge 
of Patna City and sadar sub-divisions and any 
other Magistrate subordinate to the District 
Magistrate to whom the Dist. Magistrate has 
made over any of his duties’ under this Act.” 
The term ‘District Judge’ has been defined 
in the General Clauses Act as follows :— 


“District Judge’ shall mean the Judge cf 
a principal Civil Court of original jurisdic- 
tion sasse” 

é I may point out that the Act with 
which we are concerned is Patna Municipal 
Corporation Act, 1951 (Bihar Act 13 of 1952). 
Section 1 (2) of the Act prescribes the terri- 
torial jurisdiction and Jays down that it ap- 
plies only to Paina. This Act was passed 
with a view to consolidate and amend - the 
law Telating to the municipal affairs of the 
town and suburbs of Patna including the 
areas administered by the Patna City Muni- 
cipality and’ the Patna’ Administration Com- 
‘mittee. So this Act applies only within the 
area stated above: Consequently under the 
heading ‘Legal proceedings in general’ 
tion 502 of thë Act provides: that the District 
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Judge of Patna shall exercite all the powers 
and jurisdiction expressly conferred on of 
vested by the provisions of this Act. Under 
Section 503 thereafter the procedure is laid 
down for inquiry before Civil Courts. 
Under this section for the purposes of any 
appeal, inquiry or proceeding under the Act, 
the High Court and the District Judge, 
Patna, are to exercise all powers conferred 
‘on them by the Code of Civil Procedure, 
1908 and they bave to observe the procedure 
prescribed in the said enactment so far as 
the same is not inconsistent with the provi- 
sions of this Act. Now we may pass on to 
Section 544 of the Act where provisions 
have been made for filing election petitions. 
There also the District Judge of Patna is 
the Prescribed Authority before whom an 
application challenging the election for the 
reasons stated in the section is to be filed. 
Jn sub-section (5) of S. 544 of the Act the 
term ‘District Judge of Patna’ has been ex- 
tended to include any person for the time 
being exercising the powers of the District 
Judge of Patna. 

7. In my opinion, the term ‘District 
Judge of Patna’ has been mentioned in ‘the 
section of the Act with a view to prescribe 
the jurisdiction for the purposes of filing 
applications for injunction or election peti- 
tion and not that only the District Judge of 
Patna alone can dispose of those applica- 
tions. I may repeat again that under Sec- 
tion 503 of the Act it has been laid down 
that for the purposes of any appeal, inquiry 
or proceeding under the Act, the High Court 
and the District Judge, Patna may exercise 
all the powers conferred on them by the 
Code of Civil Procedure, 1908 and shall 
observe the procedure prescribed in the said 
enactment so far as it is not inconsistent 
with the provisions of the Act. 


8. Now, the question is whether the Addi- 
tional, District Judge, who has undoubtedly 
co-extensive jurisdiction with that of the Dis- 
trict Judge and both of them are equally 
competent to dispose of any matter except 
with this difference that the District Judge 
is the Judge of principal Civil Court of ori- 
ginal jurisdiction where applications are to 
be filed, can dispose of ‘such applications on 
transfer to him by the District Judge, Sec- 
tion 8 (1) and (2) of the Bengal, Agra and 
Assam Civil Courts Act, _1887 reads as 
follows :— © 

“g, Additional Judges— (1) When “the 
business pending before any District Judge 
requires the aid of Additional Judges for its 
speedy disposal, the State Government may, 
having consulted the High Court, appoint 
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- such Additional Judges as may be requisite. 


_(2) Additional Judges so appointed shall 

discharge any of the functions of a District 
Judge which the District Judge may assign to 
them, and in the discharge of those func- 
tions, they shall exercise the same powers as 
the District Judg2.” 
In my opinion, the District Judge both under 
the provisions of S. 24 of the Code of Civil 
Procedure and also under sub-sec. (2) of Sec- 
tion 8 of the Bengal, Agra and Assam Civil 
Courts Act, 1887 can transfer such applica- 
tions to Additional District Judges for dis- 
posal. 


9. A number of decisions have been re- 
ferred to by learned counsel for the respon- 
dents in support of the fact that the Addi- 
tional District Judge is competent to dispose 
of such matters which have been transferred 
to him by the District Judge. The decisions 
are (1) Mt. Dabo Kuer v. Mt. Tural Dei 
(AIR 1924 Patne 593); (2) Lila Mahton v. 
Sheo Govind Singh, (AIR 1956 Patna 108); 
(3) Bijan Kumar Bose v. Gouri Bose, (AIR 
1975 Patna 131); (4) G. C, Bazfarua v. State 


of Assam, (AIR 1954 Assam 161) and (5) Ajit - 


Kumar Bhunia v. Sm. Kanan Bala Devi, 
(AIR 1960 Cal 565). These decisions have 
been referred to and fully discussed in the 
judgment of Chaudhary Sia Saran Sinha, J. 
which I need not repeat them over again and, 
in my opinion, he has rightly observed that 
although all thos2 decisions relate to provi- 
sions of Acts other than the Patna Municipal 
Corporation Act, yet the principle of law 
enunciated therein can be taken for inter- 
preting the term “District Judge’ in the instant 
case. 


10. Having examined the provision of 
law ‘and the decisions and arguments sub- 
mitted by. learned counsel for the parties, I 
am of the view that an Additional District 


Judge is.also competent to decide matters in|: 


respect of which application under S. 242 (5) 
of the Act is filed before the District Judge, 
as I do not find anything in the Act from 
which it can be concluded that the power of 
the District Judge for transferring such cases 
filed under S. 242 (5) of the Act has been re- 
stricted or there is anything from which it 
can be said that the District Judge and the 


District Judge alone. and not an Additionall 


District Judge who is equally competent and 
has co-extensive jurisdiction, can decide the 
matter. I, therefore, agree with the view 
taken by my learned brother Chaudhary Sia 


+ 


Saran Sinha, J. The writ application is ac- 7 


cordingly dismissed, but without costs, 
Petition dismissed. 
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S. K. CHOUDHURI AND 
YADUNATH SHARAN SINGH, JJ. 
Smt. Bharti Singh, Petitioner v. State of 
_ Bihar and others, Respondents. ; 

C. W..J. C. No. 3199 -c& 1980, D/- 12-2- 
1982. 

Bihar Cinemas Regulations Act, 1954 (15 of 
1954}, S. 5 (2) — Cinema Ecence — Issuance 
of — State Government cannot usurp power 
of licencing authority, which had exclusive 
jurisdiction to deal with original application 
for grant and/or renewal of licence. 

Under the guise ‘control of the State Gov- 
ernment’ as used in S. 5 (2) the State Govern- 
ment could not usurp tke power of the 
licensing authority which aad the exclusive 
jurisdiction to deal with the original applica- 
tion for grant and/or renzwal of a cinema 
licence and dispose of the same in accord- 
ance with law. AIR 1966 SC 1081, Rel. on. 


: (Para 10) 

Cases Referred: Chrenological Paras 

` {968 Pat LIR-28 A (SC) 12 
ILR (1967) 46 Pat 1043 12 
* AIR 1966 SC 1081 9 


Basudeo Prasad, Anil Eumar and Rajib 
Kumar Verma, for Petiticner; C, K. Sinha, 
N. Haidar, Prabha Shankar Mishra, A. K. 
Singh, Chauhan and Anil Kumar Mukund, 
for Respondents. 


S. K. CHOUDHURI, L:— In this writ 
application filed under Arts. 226 and 227 of 
the Constitution of Ind, the petitioner 
prays for issue of a writ cf certiorari quash- 
ing the order of the State Government (res- 
pondent No. 1) dated 28tm of Nov., 1980, 
which is said to have been passed by the 

è Minister of Local Self Government, Bihar, as 
contained in Annexure 1 by which a direc- 

' tion has been issued to issue the licence of 
Shri Krishna Talkies, Sama3tipur, in the name 
of Chandradeo Singh (respendent No. 4), and 
a writ of mandamus commanding on the 
respondents to renew the zinema licence of 
the aforesaid Shrikrishna Talkies, Samastipur 
in the name of the petitioner. 


2. It may be stated hee that the peti-_ 


tioner’s husband Shri Surajdeo Singh started 
the aforesaid cinema busmess sometime in 
the year 1958 in a Hall (building) belonging 
to the Bengali Hindu Theatrical Club, 
Samastipur, which was taken on rent by him. 
It is not disputed that said Shri Surajdeo 
Singh was exhibiting the cinema in the said 
„Hall under an appropriate licence granted by 
' the licensing authority. 
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The petitioner, who is the wife of said 


` Surajdeo Singh, as already stated above, 


claims the said cinema business with all its 
appliances on the basis of a document ex- 
ecuted by her husband in favour of the peti- 
tioner, It is said that since the date of 
transfer, the petitioner is running the cinema 
business in her own right. The petitioner’s 
further ‘claim is that all the appliances, 
furnitures and projectors etc., were sold by 
the petitioner’s husband on payment of price 
for which a stamped receipt was granted to 
the petitioner by hes husband on 2-2-1978. 
A copy of the transfer deed and the receipt 
have been. made Annexures 3 and 4 respec- 
tively of this writ application. According to 
the petifioner,-after the aforesaid transfer of 
the cinema business by her husband in her 
favour, her husband informed several auth- 
orities in writing about the aforesaid trans- 
fer. She has claimed to have made payment 
of all taxes relating to the cinema business 
including the income-tax, sales tax and enter- 
tainment tax. In proof of these facts, the 
petitioner has annexed copies of various 
documents as annexures. A copy of the affi- 


> davit sworn by the .petitioner’s husband for 


presenting it before the Superintendent of 
Commercial Taxes, Samastipur, dated the 
30th Dec., 1978 has been quoted in full in 
para 11 of the writ application. The purport 
of the said affidavit sworn by the petitioner’s 
husband is that he has sold the Motion Pic- 
tures Exhibiting Old Projectors including all 
appliances, furniture etc., located in Shri 
Krishna Talkies, Samastipur to the petitioner 
for a sum of Rs. 10,000/-, and the said price 
was received by him in cash for which a re- 
ceipt was granted on 2-2-1978. He has also 
admitted in that affidavit that he has already 
transferred his ownership in the aforesaid 
cinema business to his wife for all purposes 
with its all belongings. 
stated therein that the contents of the peti- 
tion sent by the petitioner’s husband to the 
Superintendent of Commercial Taxes for 
amendment of the registration (a copy of 
which is Annexure 5) are true to the best of 
the deponent’s knowledge and belief. An- 
nexure 6 dated 30th Dec., 1978 is a copy of 
the letter purported to be written by the peti- 
tioner’s husband to- the District Magistrate, 
Samastipur for substitution of the name of 
his wife in his place as licensee of the cinema 
business of M/s, Krishna Talkies, Samastipur 
and in it a prayer was made to renew the 
licence in her name. The petitioner has also 
claimed that in Jan., 1979, the cinema show 
was stopped as the: dues of the District 
Board, Samastipur was not paid, and, ace. 
cordingly, the petitioner arranged for pay- 


It has also been - 
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ment of the dues of- the District Board -in 
instalments and made part payment of ' the 
dues by two cheques. Whereafter, according 
to the petitioner, the Magistrate in charge 
Cinema of Samastipur (respondent No. 3) 
allowed the petitioner to run the cinema 
from 3rd Feb., 1979. A true copy of the 
aforesaid letter has been annexed as An- 
nexure 8 to the writ application. Whe peti- 
tioner also claims to have obtained clearance 
certificate from the Sales Tax Department in 
her name which was required for renewal of 
the cinema licence, a copy of which is An- 
nexure 9. The petitioner also claims to have 
deposited renewal fee of the cinema licence 
for the year 1980 amounting to Rs. 1,400/- 
in the Treasury through Chalan in her own 
name and also made an application for re- 
newal of the cinema licence. A copy of the 
treasury chalan is Annexure 10 and a copy 
of the application for renewal of the cinema 
licence is Annexure 11 to the writ applica- 
tion. 

3. The matter was dealt with by the Dis- 
trict Magistrate, Samastipur (respondent 


No. 2), who after examining and perusing - 


all relevant papers was satisfied. that the re- 
newal of the cinema licence be made, in 
favour of the petitioner. This is to be found 
in the recommendation of the District 
Magistrate as contained in Annexure-12 sent 
to the State Government dated 18th March, 
1980. On receipt of the said recommenda- 
tion, the State Government (in the Urban 
Development and Housing Department) 
wrote to the District Magistrate, Samastipur, 
that the renewal of the permanent licence 
from 1-1-1980 to 31-12-1982 (.e.. for three 
years) of Shrikrishna Talkies, Samastipur, is 
being granted on the. condition that the 


licence for the year 1980 is being renewed. 


whereas for the years 1981 and 1982 it 
would be done after examination of. the rel- 
‘evant papers. A direction was also issued 
to the District Magistrate that he would ex- 
amine all the relevant papers, take opinion 
of the Government Pleader and thereafter 


send the matter to the Government for con- . 


sideration as -to whether the licence will be 


issued in the name of the petitioner or , not.: 
A copy of the aforesaid Government fetter. 


dated. 9th April, 1980 has been annexed ' as 


Annexure-13 to the writ application. After 
Annexure-13 was received by the District 
Magistrate, he. examined the matter, took 


opinion of the Government Pleader, Samasti- 


pur and sent _ his recommendation to the 


ae Government (Urban Development’ and Hous-: 


~ “ing Department), on the 16th June, 1980 te- . 
‘commending ` renewal” of “the: ‘licence - ‘in - 
“favour óf- thé: petitioner.” : Annéxure-14 ° -is*- 
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the true copy of the said letter and : Annex- 
ure-15 is the true copy of the opinion of 
the Government Pleader, Samastipur. How- 
ever, the State Government (Urban Deve- 
lopment and Housing Department) did not 


aa 


choose to pass order in consonance with the +- - 


District Magistrate’s recommendation, but 
took opinion from the then Advocate Gene- 
ral, Bihar and ultimately by order dated 
28th Nov., 1980 directed renewal of the 
licence in the name of Chandradeo Singh 


respondent No. 4), who is the son of Suraj- 


deo Singh and step son of the petitioner. 
The petitioner has, therefore, moved this 
writ application for the aforesaid reliefs. 


4. It will be relevant to state here that a 
counter-affidavit has been filed by respon- 
dent No. 4, who has, in it, stated his claim. 
ft appears that he has: claimed the cinema 
business under a registered deed of lease for 
five years purported to have been executed 


-by Surajdeo Singh on 27th May, 1977. Re- 


spondent No. 4 has, in the counter-affidavit, 
denied the claim of the petitioner and has 
stated that the payment of dues and taxes 


_ by the petitioner and applications to various - 


authorities and the action taken thereon ~ 
were merely an effort on the part of the « 


petitioner to create documents in her favour. 
Respondent No, 4 has, accordingly contested ` 
the claim of the petitioner. 


5. A reply to the counter-affidavit has |. 


been filed in which the petitioner bas re- 
iterated her stand already taken in the main 
writ application and has also annexed with 
the reply various copies of papers . . showing . 


payment of entertainment tax from time to . : 
for ` 


time and -purchase of adhesive stamps 
the same. It will also not be out. of place 
to mention that apart from denying the 
claim of the petitioner, respondent No. 4 
has enclosed a copy of the deed of lease for. 
five years as Annexure-A, and has not filed 
anything else in proof of his claim, that it 
was he who was runaing the cinema business 


t 


a 


since ‘the. date of the lease and that he was ` 


in possession of the said business and the. 
Hall. | 
6. Mr. Basdeo Prasad learned ‘counsel 


for the petitioner in the first instance - con- 
tended that the order of the State Govern- 
ment’ as contained in Annexure-1 dated 28th 
Nov., 1980 is illegal and without jurisdiction 
as the licensing authority is the District 
Magistrate, Samastipur. {Respondent No. 2). 


_who only. could grant licence to` the peti- - 


tioner. According to the ‘leatned counsel, 


€ 


the District Magistrate, ‘Samastipur , “having * et 


found everything in- favour- of.-the `- -petitioner 
‘ought to have ‘granted -the renewal ‘of ` the- 


~ 


i 
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licence instead of sending the same to the 
State Government for its consideration and 
passing orders thereon, i 

-7. Mr. Prabha Shankar Mishra appearing 
on behalf of respondent No. 4, on the other 
“ hand, tried to counter-act the argument of 
Mr. Prasad by contending that the licerising 
authority being under the control of the 
State Government, it canno” be said that the 
order of the State Government directing 
issue of licence in the nam> of respondent 
No. 4 is illegal and/or without jurisdiction. 


8. In order to examine. the respective 
arguments aforesaid, it is necessary to indi- 
cate the provisions of the Bihar Cinemas 
Regulation Act, 1954 (Bihar Act XV of 
_ 1954) (hereinafter referred -o as ‘the Act’) 
consists-of 11 sections. It is an Act to make 
provision for regulating exhibition by means 
of'cinematographs in the State of Bihar. 
Section 2 contains the definition of some of 
the words. The heading of Section 3 
is ‘Cinematograph exhibition to be licens- 
ed’. The important provisions are Sections 4 
and 5 which are required for consideration 
and therefore quoted below Section 4 reads 
as follows :— 


“4. Licensing Authority The authority 
having power to grant licences under this 
Act (hereinafter referred tc as the Licensing 
Authority) shall be the Dstrict Magistrate: 


‘Provided that the State Government may, 
by notification in the Offidal Gazette, con- 
stitute for the whole or any part of the 
State, such other authority as it may specify 
in the notification to be the Licensing Auth- 
ority for the purposes of this Act.” 


Section 5 without sub-section (4) which is 
not relevant for the present purpose, is quot- 
ed below :— 


“5, Restriction of powers of Licensing 
Authority— (1) The Licensing Authority 
shall not grant a licence under this Act, un- 
less it is satisfied that — - 


(a) the rules made under this Act have 
been substantially compliec with; and 

.(b) adequate precautions have been taken 
fn the place in respect of which the licence 
is to be given, to provide for the safety of 
persons attending exhibiticn therein. 


. (2) Subject to the foregoing provisions of 
this section and to the control of the State 
Government, the Licensing Authority may 
grant licences under this Act to such persons 
as that authority thinks fit and on such 
terms and conditions and subject to such 
festrictions as it may determine. 
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- (3) Any person aggrieved by the decision 
of a Licensing Authority refusing to grant a 
within such 
time as may be prescribed appeal to the 
State Government or to such officer as State 
Government may specify in this behalf, and 
the State Government or the officers, as the 
case may be, make such order in the case as 
it or he thinks fit.” 


Section 6 gives power to the State Govern- 
ment or the District Magistrate concerned 
to suspend exhibition of films for reasons 
fecorded in that section. Section 7 imposes 
penalty for contravention of the provisions 
of the Act or of the rules made thereunder, 
or, for violation of the conditions and re- 
strictions of the licence etc. Section 8 gives 
power to the Licensing Authority to revoke 
or suspend licence where the holder of a 
licence has been convicted for offences men- 
tioned in that section. It also gives right to 
appeal from such revocation or suspension 
Under 
Section 9 the State Government may by noti- 
fication in the Official Gazette make rules 
for the purpose of carrying into effect the 
provisions of the Act, and such rules may 
provide for matters which are mentioned in 
clauses (a) to (f) of sub-section (2) of that 
section. Section 10 gives power to the State 
Government to exempt any cinematograph 
exhibition or class of cinematograph exhibi- 
tion from any of the provisions of the Act 
or of any rules made thereunder. By Sec- 
tion 11 of the Act, Cinematograph Act 1918 
in its application to the State of Bihar and 
in so far as it relates to matters other than 
the sanctioning of cinematograph films for 
exhibition, has been repealed. This is short- 
ly, the framework of the Act. It is not ne- 
cessary to indicate the contents of the Rules 
which is called the Bihar Cinemas (Regula- 
tion) Rules, 1974, except R. 8 as it was refer- 
red to at the time of hearing by Mr. Basdev 
Prasad learned counsel appearing on behalf 
of the petitioner, and as such I think it ap- 
propriate to quote the said Rule :— 


“8. Grant of Licence.— (i) On completion 
of permanent cinema house to his satisfac- 
tion, the Licensing Authority may grant a 
licence for permanent cinema after he has 
ensured that the applicant has complied 
with the provision of these rules and ia- 
structions issued from time to time by the. 
State Government and has taken all pre- 
cautions to provide for the safety of per- 
sons attending exhibition in the cinema 
house; 
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Provided that nothing contained in these 
mules shall apply to the case of a permanent 


cinema house which has already been con-. 


structed wholly or partly before the com- 
mencement of these rules, and in such cases, 
the Licensing Authority, may, on an appli- 
cation made to him in this behalf grant a 
licence for a permanent cinema even if these 
rules have not been complied with: 

Provided further that the Licensing Auth- 
ority may require the licencee of such cinema 
houses to make certain alterations or im- 
provements in the building if in his opinion, 
the same is necessary for ithe safety of the 
cine-goers, . 

di) AIL such licences will be given subject 
to the approval of the State Government.” 
I indicate here that this Rule has no appli- 
cation in the present case, as the first -pro- 
viso to sub-rule (i) of the said Rules excludes 
{ts applicability to a permanent cinema hall 
which has already been constructed wholly 


or partly before the commencement of these _ 


Rules. As already indicated above the 
cinema business in the present permanent 
building is being run from the year 1958. 
Thus sub-rule (ii) of R. 8 has no application 
to the present case. 

9. The main argument hinges upon sub- 
` section (2) of S. 5 of the Act, already quot- 


ed above, wherein the words °........ the 
control of the State Government .......’ are 
to be found. It cannot be disputed that 


Section 4 of the Act gives power to the Dis- 
trict Magistrate as the authority to grant 
licences under the Act, and it is the District 
Magistrate who is the Licensing Authority 
‘under that section. However, under the 
proviso to that section, the State Govern- 
ment may by notification in the Official 
Gazette constitute for the whole or any part 
of the State, such other authority to be the 
Licensing Authority for the purpose of this 
Act, but we are not concerned with this 
proviso. Section 5 gives power to the said 
authority to grant a licence on being satis- 
fied with the conditions laid down under 
sub-section (1). Sub-section (2) gives power 
to the Licensing Authority to grant licences 
under this Act to such persons as that auth- 
ority thinks fit and on such terms and con- 
ditions and subject to such restrictions as it 
may determine. However, this power is 
subject to the control of the State Govern- 
ment. It is contended by Mr. Prasad that 
this power of control by the State Govern- 
ment would be exercised only after an order 
is passed by the Licensing Authoriy in 
favour or against the person concerned. If 
it is against the person concerned, then 
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under sub-section (3) of S. 5 of the Act, he 
will dave a right of appeal to the State Gov- 
ernment, but if it is in favour of the person 
concerned, then there is no question of pre- 
ferring an appeal under sub-sec. (3), but in 
a case where the State Government is of the 
opinion that the licence has been granted not 
in accordance with the provisions of the Act 
and the Rules and to a person not entitled 
to have the said licence, then the State Gov- 
ernment in such a case can exercise its power 
of control and pass such orders as it thinks 
fit and in such a case exercise of power by 
the State Government would amount to 
exercising power in revisional jurisdiction. 
According to the learned Counsel that is the 
true import and meaning of the word ‘the 
conirol of the State Government’ used in sub- 
s. (2) of S, 5 of the Act. In support of the 
contention, learned Counsel referred to a deci- 
sion of the Supreme Court in the case of 
State of Punjab v. Hari Kishan Sharma (AIR 
1966 SC 1081). This decision shows that 
the provisions of the Punjab Cinemas (Re- 
gulation) Act 1952 are in pari materia with 
the provisions of the present Act, namely, the 
Bihar Cinemas (Regulation) Act, 1954, and 
it appears that there is no difference between 
Ss. 4, 5 and other sections of the Act with the 
aforesaid Punjab Act. As such, in my view 
after perusing the judgment of the Supreme 
Court, the principles laid down in that case 
will fully apply in the present case. The 
question before the Supreme Court was the 
construction of S. 5 (2) of the Punjab Cine- 
mas (Regulation) Act. While considering that 
sub-section which uses inter alia the words 
‘control of the Government’ and which is in 
pari materia with S. 5 (2) of the present Act, 
it has been held in para 14 of the report as 
follows :-— 


“The control of Government contemplated 
by S. 5 (2) may justify the issue of general 
instructions or directions which may be 
legitimate fer the purpose of the Act, and 
these instructions and directions may neces- 
sarily guide the licensing authority in dealing 


_with applications for licences. The said con- 


trol may, therefore, take the form of the 
issuance of general directions and instruc- 
tions which are legitimate and reasonable for 
the purpose of the Act. The said control 
may also involve the exercise of revisional 
power after an order has been passed by the 
licensing authority. It is true that S. 5 (2), 
in terms, does not refer to the revisional 
power of the Government; but having regard 
to the scheme of the section, it may not be 
unreasonable to hold that if the Govern- 
ment is satisfied that in a given case, licence 
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has been granted unreasonebly, or contrary 
to the provisions of S. 5 (D, or contrary to 
the general instructions legitmately issued by 
it, it may suo motu exercBe ‘its power to 
correct the said-order by exercising its power 
of control. In other words, in the context in 
which the control of the Government has 
been provided for by S. 5 (2), it would be 
permissible to held that the said control can 
be exercised generally befor2 applications for 
licences are granted, or particularly by cor- 
xecting individual orders if -hey are found to 
be erroneous; but in any case, Government 
has to function either as en appellate auth- 
ority or as a revisional autiority, for that is 
the result of S. 5 (2) and (3). Government 
cannot assume for itself the powers of the 
licensing authority which have been specifi- 
cally provided for by S. 5 "1) and (2) of the 
Act. To hold that the control of the Gov- 
ernment contemplated by S. 5 (2) would 
justify their taking away the entire jurisdic- 
tion and authority from the licensing auth- 
ority, is to permit the Government by means 
of its executive power to change the statu- 
tory provision in a substantial manner; and 
that position clearly is not sustainable.” 


In para 16 of the report it is said that “S, 5 
clearly requires that such applications must 
be dealt with by the licensing authorities in 
their respective areas in the first instance, 
and if they are granted, they may be_revised 
by Government under S. £ (2); and if they 
are rejected, parties: aggrieved - by the- said 
orders of rejection may prefer appeals under 
S. 5 (3) of the- Act. The basic fact in the 
scheme of the Act is that it is the licensing 
authority which is solely g:ven the power to 
deal with such applications in the first 
instance, and this basic position cannot be 
changed by Government by issuing any ex- 
ecutive orders, or by making rules under 
S. 9 of the Act.” 

10. The arguments of Mr. Prasad is thus 
well founded ‘and has to >e accepted. The 
interpretation: put in the judgment of the 
Supreme Court in S. 5 (2) of the aforesaid 
Punjab Act will fully apply to S. 5 (2) of the 
present Act, as there is no differencee in the 
language used in the two Acts; rather it ap- 
pears from the decision of the Supreme 
Court where the provisions of the Punjab 
Cinemas (Regulation) Act, 1952 have been 
briefly indicated that the provisions of the 
Bihar Cinemas Regulation Act, 1954 are also 
similar. Therefore, in.my view under the 
guise ‘control of the State Government’ as 
used in sub-sec. (2) of S. 3 of the Act. the 
State Government could noi usurp the power 
of the licensing authority which had the ex- 
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clusive jurisdiction to deal with the original 
application for grant and/or renewal of a 
cinema licence and dispose of the same in 
accordance with law. I may state here that 
other points were canvassed at the Bar, but 
in my opinion, it is neither necessary nor ap- 
propriate to refer and discuss other points 
raised at- the Bar as the licensing authority 
has yet to apply its mind and dispose of the 
original application of the petitioner for re- 
newal of the licence in her name. In the 
circumstances it would be open to the par- 
ties to raise such points as may be available 
to them before the licensing authority. I do 
not wish to prejudice the licensing authority 
by referring and answering those points at 
this stage. E i 

- 11. An argument was advanced by Mr. 
Mishra that the order and/or note under An- 
nexure Í is not an instruction of the Govern- 
ment and as~such it was not necessary to be 
communicated to the petitioner. That may 
be so, but it is certainly a direction issued to 
the District Magistrate the licensing auth- 
ority to issue licence in the name of respon- 
dent No. 4, and no discretion in any manner 
is left to the District Magistrate to be exer- 
cised in the matter of grant and/or renewal 
of the licence in question, Though the peti- 
tioner may not be entitled to communication 
of Annexure 1 but, in fact, the petitioner has 
been affected and prejudiced by the said 
issuance of Annexure 1-by the licensing auth- 
ority andis, therefore, entitled to challenge in 
this writ application any interference by the 
State Government in the decision of the 
question.at issue. Therefore, the order and/or 
note as contained in Annexure 1 should be 
considered to be non est. 

12. Mr. Mishra during the course of 
arguments referred to the decisions in the 
case of Arya Pralinidhi. Sabha v. The State 
of Bihar an unreported decision of the High 
Court in C. W. J. C, No. 1120 of 1966 dis- 
posed of on 13th April, 1967* which went 
to the Supreme Court on special leave being 
granted. This decision of the Supreme Court 
is reported in 1968 Pat LJR 28 A and was 
cited before us. The report shows that before 
the Supreme Court two points were raised; 
one was that the District Magistrate the 
licensing authority did not consult the 
Cinema Advisory Committee set up under the 
direction of the State Government, but con- 
sulted a body comprising of different persons. 
This point has been negatived by the Su- 
Preme Court wherein it has been held that 
a properly constituted advisory committee had 
met on 16th.June, 1961, and it recommend- 


aara es eae 
* Since reported in ILR (1967) 46 Pat 1043. 
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ed the grant of licence subject to certain 
conditions being imposed. The other point 
that was raised before the Supreme Court 
was that the State Government interposed 
its authority contrary to law because the Dis- 
trict- Magistrate alone was entitled to grant 
a licence. The Hon’ble Judges of the’ Su- 
preme Court declined to consider on the 
ground that this point was never raised at any 


time before, and the settled practice of the 


Supreme Court is that no new point shall be 
allowed to be taken unless specially permitted. 
This decision, therefore, does not help ariy of 
the parties. 

13. In the result, the writ application is 
allowed. Let a direction issue to the licensing 
authority to dispose of the application of the 
petitioner in accordance with law uninfluenced 
by any order and/or note of the State Gov- 
ernment as contained in Annexure 1, which 
may be taken to be non est. In the circum- 
stances of the case, there will be no order as 
to costs, i 


_YADUNATH SHARAN SINGH, J.:— 


I agree. i 
. Application allowed. 
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Bhaiyalal and others, Petitioners v. 
State of Bihar and others, Respondents. . 


- Civil Writ Jurn. Case No. 3540 of 1981, 
D/- 5-11-1981. nS 
. (A) Bihar Cycle-Rickshaw (Regula- 
tion of Licence) Act (6 of 1979), Ss. 3, 5, 
6 — Directions by State Government for 
transfer of cycle-rickshaws from the 
owners thereof to the pullers thereof — 
Notice by Executive Officer Municipality 
pursuant thereto directing owners of 
rickshaws to be present before him on a 
day for such transfer — Held, directions 
and notice are without any authority in 
law, hence, liable to be quashed. (Consti- 
tution of India, Art, 226). 


In the instant case, directions were issu- 
ed by the State Government to all Dis- 
trict Magistrates requesting them to issue 
necessary direction to the Executive Offi- 
cers of Municipalities for transfer . of 
cycle-rickshaws from the owners thereof 
to the persons who are actually plying 
those rickshaws. The Executive Officer .of 
the Municipality in view of the aforesaid 
direction of the State Government issued 

¿notices to the owners of rickshaws direct~ 
nt 
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ALR. 
ing them to be present before him on a 
certain day along with their cycle-rick=- 
shaws and the persons who are plying 
them. The notice further stated that on 
that day the owners of rickshaws will 
have to transfer their rickshaws to such 
persons who actually ply them for which 
reasonable compensation shall be paid 
to the owners of rickshaws. The notice 
also warned the owners that if they did 
not comply with the aforesaid order, their 
eycle-rickshaws shall be forfeited and 
other legal proceeding shall be initiated 
against them. 


Held that in the absence of any pro- 
vision in the Act under which the owsa- 
ers of cycle rickshaws could be compel- 
led to part with their cycle-rickshaws, 
such directions by the State Government 
and the notice by Executive Officer of 
Municipality pursuant thereto, amounted 
to exercise of power without any auth- 
ority in law and hence were liable to 
be quashed. ` (Paras 1, 7) 


Further, no power has been .vested in 
the State Government or in any other 
executive authority by the Act to forfeit 
or seize the rickshaws for purpose of 
transfer to the persons who are plying 
them. The provision regarding forfeiture 
as contained in S. 6 comes into operation 
only when a person charged for an of- 
fence under S. 5, is convicted and court 
declares the cycle-rickshaw in question 
to be forfeited to the State Government. 


(B) Bihar Cycle-Rickshaw (Regulation 
of Licence) Act (6 of 1979), Pre. — Con- 
stitutionality — Act not ultra vires of 
Art. 19 (1) (g) of Constitution. AIR 1977 
Patna 114, Foll. (Constitution of India, 
Art, 19 (1) (g).) `` (Para 9) 
Cases Referred: Chronological Paras 
AIR 1977 Patna 114: 1977 Pat LJR 194 9 


Shyama Prasad Mukherjee, Arvind 
Kumar Singh and Shanti Pratap, for 
Petitioners; R. B. Mahto, Addl. Advocate 
General and C. K. Sinha, Govt. Pleader 
No. 4, for Respondents. l 

ORDER:— The petitioners, who are 
the owners of cycle-rickshaws, have ques- 
tioned the validity of the directions issu- 
ed by the State Government and the Ex- 
ecutive Officer, Sasaram Municipality in 
purported exercise of the powers confer- 
red on them by the Bihar Cycle-Rick~ 
shaw (Regulation of Licence) Act, 1979 
(Bihar Act VI of 1979), hereinafter to pe 
referred to as ‘the Act’. By ‘the impugned 
communications and notices: steps have 
been taken for transfer of “the cycle- 
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(Para 4) 


site +: 
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, cation. According to the petitioners, 
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rickshaws from the owners thereof to the 
pullers thereof, pursuant to coming into 
force of the aforesaid Act and the Rick- 
shaw Pullers Welfare Scheme framed by 
the State Government. A letter dated 
6-9-1981 was issued by tke Director, De~ 
partment of Urban Develapment address- 
ed to all District Magistrates requesting 
them to issue necessary Cirection to the 
Executive Officers for transfer of cycle- 
rickshaws from the owners thereof to 
‘the persons who are actually plying those 
rickshaws. A copy of this letter is An- 
nexure 1 to the writ application. The Ex- 
ecutive Officer, Sasarar. Municipality, 
perhaps, in view of the eforesaid direc- 
tion of the State Government issued no- 
tices to the petitioners on 20-9-1981 di- 
recting them to be presert before him on 
‘29-9-1981 along with their cycle-rickshaws 
land the persons who are plying them. 
‘The said notice further states that on that 
„day the petitioners will nave to transfer 
their rickshaws to such persons who actu- 
ally ply them for which reasonable com- 
pensation shall be paid to the petitioners. 
„The notice warns the pecitioners that if 
\they did not comply with the aforesaid 
jorder, their cycle-rickshaws shall be for- 
feited and other legal praceeding shall be 
initiated against them. A copy of this 
notice is Annexure 3 tc the writ appli 
the 
direction `of State Govern- 
ment as well as the notice issued 
by the Executive Officer of the respon- 
dent-Municipality is without any auth- 
ority in law and not sanctioned by the 
provisions of the aforesaid Act. 


2. Learned Additional Advocate Gen- 
eral appeared on behalf of the respon- 
dents at the stage of admission itself and 
both parties were heard at length and by 
the consent of the parties this writ ap~ 
plication is being disposed of at the time 
of admission itself. 


3. Initially the Bikar Cycle-Rick- 
shaw (Regulation of Licence) Ordinance, 
1976 was promulgated which was ulti- 
mately replaced by the Act aforesaid. 
The preamble of the Act says that it is to 
regulate the issue of Heences to the 
owners and drivers of Cycle-Rickshaws 
plying in any Municipal area in the State 
of Bihar for their better management, 
The provisions of the Ordinance and the 
Act are virtually identical. S. 3 of the 
Act is as follows: 


_“) Notwithstanding emything céntain- 


the 


. ed to the contrary in the Bihar and 


Orissa Municipal Act, 1922 or the Patna 
- Municipal Corporation Act, 1951 or any 
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rule or order or bye-laws made there- 
under or any other laws for the time be- 
ing in force, no owner of a cycle-rickshaw 
shall be granted any certificate of regis- 
tration nor his certificate shall be renew- 
ed by any municipal authority after the 
commencement of this Act unless the 
rickshaw is to be plied by such owner by 
himself, 


(ii) A certificate of registration granted 
or renewed prior to the commencement 
of this Act shall stand revoked if it does 


me conform to the provisions of this 
C Sdi 
In view of this section no owner of 


cycle-rickshaw shall be granted  certifi- 
cate of registration unless such rickshaw 
is to be plied by such owner himself and 
any certificate already granted shall stand 
revoked if he does not ply it himself, S. 4 
prescribes some exemption in respect of 
a widow or a disable person from the . 
restrictions contained under S. 3. S. 5 is 
the penal provision which is as follows:—~ 


(i) Any person who is found to be in 
possession of a cycle-rickshaw without a 
certificate of registration conforming to ` 
the provisions of this Act or plies or 
causes it to be plied by a person without 
a valid driver’s licence issued under any 
law jor the time being in force or plies 
or causes to be plied a rickshaw not 
meant to be plied for hire without paint- 
ing the body thereof in yellow shall be 
punishable with imprisonment which 
may extend to three months. 


(ii) Notwithstanding anything contained 
to the contrary in the Code of Criminal 
Procedure, 1973 (Act II of 1974), the of- 
ie under this Act shall be cogniz- 
able.” i 


In view of S. 5, a person found to be in 
possession of a cycle rickshaw without a 
certiñcate of registration is liable to be 
punished with imprisonment which may 
extend to three months, This section also 
makes the offence in question a cognizable 
one. S. 6 is the provision regarding for- 
oe of the rickshaw, which is as fol- 
ows:— 


“i If any person is convicted of an 
offence in respect of a cycle-rickshaw 
the court Shall declare such cycle-rick- 
Shaw to be forfeited to the State Gov- 
ernment, 


(ii) If the owner. of a cycle-rickshaw 
cannot be traced, the court before whom 
the cycle-rickshaw is produced. shall de- 
clare it to be forfeited to the State Gov- 
ernment, — 
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(iii) The State Government may hand 
over any cycle-rickshaw forfeited under 
sub-section (i) or sub-section (ii) to the 
municipal authority within whose area 
the offence was committed.” 


On a plain reading it is clear that only 
after conviction for an offence under Sec- 
tion 5, court can declare such eyele- 
rickshaw to be forfeited to the State 
Government, The remaining Ss. 7 and 8 
deal with powers to make rules and con- 
ditions and provisions regarding repeal 
and saving. 

4. From the aforesaid provisions of 
the Act it appears that after coming into 
force of the Act no owner of a cycle- 
rickshaw is to get certificate of registra- 
tion unless he plies the cycle-rickshaw 
himself, and any such certificate of re- 
gistration already granted shall stand re- 
voked unless the case in question is 
covered by the exemptions. After revo- 
cation or in absence of a certificate of 
registration, if some person is found to 
be getting a cycle-rickshaw driven by 
some other person, he is liable to be pro- 
secuted for an offence under. S. 5. No 
power has been vested in the State Gov- 
ernment or in any other executive auth- 
ority by the said Act to forfeit or seize 
the rickshaws for purpose of transfer to 
the persons who are plying them. We 
have already pointed out that the provi- 
sion regarding forfeiture as contained in 
S. 6 comes into operation only when a 
person charged for an offence under S. 5, 
ïs convicted and court declares the cycle- 
rickshaw in question.to be forfeited to 
‘the State Government. 

5. Learned Additional Advocate-Gen- 
eral appearing on behalf of the respon- 
dent-State submitted that offence under 
5. 5 being a cognizable one, cycle-rick~- 
shaws which are being plied in -contra- 
. vention of the provisions of Ss. 3 and 5 of 
the Act can be seized in accordance with 
the provisions of the Code of Criminal 
Procedure. Under the Code of Criminal 
Procedure power has been vested in the 
Police to seize certain articles during in- 
vestigation which have to be produced 
before the court and courts are vested 
with powers to pass any appropriate 
order in respect of custody of such arti- 
cles during the trial or after the conclu- 
sion of the trial. If the Police in connec- 
tion with an offence urder S. 5 of the 
Act had seized the cycle-rickshaws of the 
petitioners, perhaps, the petitioners could 
not have made any grievance as the mat- 
, ter would have been different. But, in the 
instant case admittedly no case has been 
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lodged against the petitioners but tha 
petitioners have been directed to surren- 
der their cycle-rickshaws before the Ex- 
ecutive Officer of the respondent-Munici- 
pality so that they may be transferred to 
persons who are plying them. In our 
view, such directions are not permissible 
under the provisions of the Act. 


6. Learned Additional Advocate-Gen~ 
eral further pointed out that the owners 
of such cycle-rickshaws are to get some 
reasonable compensation for the transfer 
of their cycle-rickshaws. If some of the 
owners willingly accept compensation 
and transfer their rickshaws to the per- 
sons who actually ply them, the matter 
will be different, but there is no provi- 
sion under the Act under which they can 
be compelled to part with their cycle- 
rickshaws, although they themselves in 
view of Ss. 3 and 5 of the Act neither 
possess such cycle-rickshaws without a 
certificate of registration nor allow them 
to be driven by others. 


7. No doubt, the actions of the res- 
pondents may be laudable and in good- 
faith, but once they are challenged and 
tested in the light of the provisions made 
in respect. thereof, this Court has got no 

option but to hold that the directions as 
contained in Annexure 1 and the notice 
issued by the Executive Officer of the 
respondent-Municipality, as contained in 
Annexure 3, amount to exercise of power 
without any authority in law, and they 
have to be quashed, 

8. Accordingly, this writ donica 
is allowed and the impugned communi~ 
cation and notices aforesaid (Annexures 
1 and 3) are quashed. In the circumstan-= 
ces, there will be no order as to costs. 

9. Before we part with the judgment 
we consider it proper to mention that the 
petitioners have also challenged the vires 
of the Act itself saying that the provi- 
sions thereof amount to unreasonable 
restrictions on the freedom of trade and 
business as guaranteed under Art. 19 of 
the Constitution. A’Bench of this Court 
in the case of Devendra Prasad v. State 
of Bihar (1977 Pat LJR 194): (AIR 1977 
Pat 114) has considered identical provi- 
sions of the Ordinance which was then in 
force prior to the Act, and has held that 
the provisions of the Ordinance were, not 
ultra vires. It was pointed out in the 
aforesaid judgment that provisions have 
been made in order to remedy and re- 
duce, if not to eliminate, the problem of 


the rickshaw drivers who have to work 
under great’ strain; as such, the provi- 


sions were in public interest and cannof 


x 
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be held to be unreasonable restrictions 
on the right of the owners of cycle- 
rickshaws. We are in respectable. agree- 
ment with the aforesaid view and we do 
not consider it necessary to refer this 
: case to a larger Bench fer reconsidera- 
_ tion of the questions raised in respect of 
the validity of the Act itself. . 


Appication allowed. 
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Shiv Lochan Jha, Petitioner v. State of 
Bihar and others, Respor.dents. 
Civil Writ Jurn. Case Mo. 1577 of 1981, 
D/~ 22-12-1981. 
~ Constitution of India, Arts. 226, 162 — 
Who can apply — Settlement of fishery 
rights of tanks — For 1980-81 in auction 
held by local authorities, petitioner was 
highest bidder — He alsa deposited half 
the bid amount — Subsequently settle- 
ment made by State Government in fav- 
our of another person (not a bidder) for 
three years in violation 3f its own cir- 
eulars and instructions — Petitioner could 
challenge the illegal order — High Court 
could cancel the illegal ssttlement in its 
writ jurisdiction, AIR 1979 SC 1628, Foll. 
(Paras 11, 12, 14) 


Cases Referred: Chronological Paras 
12 


AIR 1979 SC 1628 


Prabha Shanker Mishra and Ramanand 
Kumar, for Petitioner; S. N. Jha (Stand- 
ing Counsel), Arun Kumar Jha, K. P. 
Singh and Awadesh Prasad Singh, for 
Respondents. 


ORDER:— In this writ aiinitedtion: the 
petitioner, Shiv Lochan Jha, has prayed 
for quashing an order contained in the 
letter of the Joint Secretary to the Gov- 
ernment of Bihar in the Revenue and 
Land Reforms Departmert dated the 20th 
Jan., 1981, directing that. the settlement 
of the Makhana-cum-fishery rights of the 
tanks of Manigachi Anchal, for the years 
1980-81 and 1981-82, be settled in favour 
of respondent No. 7, for an annual Zama 
of Rs. 7,000 each year (commencing from 
the 1st Oct. and ending cn the 30th Sept. 
every year). The petitioner has also chal- 
lenged the order of the Commissioner of 
Darbhanga Division, deted the 17th 
March, 1981 (Annexure 3), by which he 
refused to interfere with the said order 
of the Government and observed that 
the Court of the Commissioner was not 
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the forum where the ‘petitioner should 
have gone for the cancellation of the 
impugned order. 


2. The petitioner’s case is that for the 
30th 
Sept. 1981), an open bid was held by the 
Block Development Officer cum Anchal 
Adhikari, for settlement of the Makhana 
cum fishery rights in five tanks of Mani- 
gachi Anchal, on the 10th Sept. 1980, at 
which the petitioner was the highest bid- 
der, having offered Rs. 6,000 per year. 

The petitioner deposited a sum of Ru- 
pees 3,000 being half of the bid amount, 
as directed by the Anchal Adhikari, on 
the same day and the Anchal Adhikari 
referred the matter to the Deputy Collec- 
tor Land Reforms, Darbhanga, for appro- 
val. On the 16th Sept., 1980, respondent 
No. 7 filed a petition before the Deputy 
Collector, Land Reforms, Darbhanga, stat- 
ing that he was prepared to offer Rs. 
7,000 per year, and that either the said 
rights be settled with him or a fresh bid 
should be held. On this the Deputy Col- 
lector, Land Reforms (respondent No. 5), 
directed by an order dated the 20th Sept., 
1980, that if respondent No. 7 had offered 
Rs. 9,000, i.e. 50 per cent more than the 
bid amount, as required by the Govern- 
ment instructions, then he could have 
considered the question of directing a 
fresh bid. Respondent No. 7 was inform- 
ed accordingly. In spite of notice, when 
respondent No. 7 did not comply with the 
aforesaid order, on the 6/7th Oct., 1980 
the Deputy Collector, Land Reforms re- 
ferred the matter to the Additional Col- 
lector for approval, as the amount of the 
bid was more than Rs. 5,000. 


3. It seems, in the meantime, respon- 
dent No. 7 moved the State Government 
in the Revenue Department, and on the 
7th Oct. 1980, obtained an order for set- 
tlement of the Shairat in question in his 
favour for three years, i.e, 1979-80, 
1980-81 and 1981-82, at an annual Zama 
of Rs. 5,100/- only. When the file was 
placed before the Collector of Dar- 
bhanga, by a letter dated the 28th Nov. 
1980. he pointed out to the State Gov- 
ernment that Respondent No. 7 had him- 
self offered Rs. 7,000/- per year and 
that, if the settlement could be made at 
Rs, 5,100/- only, as directed, there would 
be a loss of Rs. 1,900/- per year. On re- 
ceipt of the aforesaid letter of the Col- 
lector, it seems that the State Govern- 
ment, by the impugned order. contained 
in the letter of the Joint Secretary, dated 
the 20th Jan. 1981 (Annexure ‘5’}, can- 
celled its. previous order dated the 7th 


Oct. 1980, 
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and directed that the settle- 
ment should be made with Respondent 
No. 7 for the years 1980-81 and 1981-82 
at the annual Zama of Rs. 7,000/- only, 
perhaps, on the footing that the year 
1979-80 had already expired on the 30th 
Sept. 1980. 

4 The petitioner thereafter moved: the 
Commissioner of the Darbhanga Division 
in Case No. 186 of 1980-81, and he was 
asked to deposit a sum of Rs. 10,500/-, 
i.e., fifty per cent more than the amount 
offered by Respondent No. 7, which he 
deposited before the Additional Collector, 
as directed, but, in view of the Govern- 
ment order, the Commissioner dismissed 
the application of the petitioner on the 
17th March, 1981 (Annexure ‘6’), observ- 
ing that the Commissioner was not the 
proper forum to revise the order of the 
State Government. It is thereafter that 
the petitioner has moved this Court on 
the 8th May, 1981, and this application 
was admitted on the 15th May, 1981, and 
operation of the orders impugned (An- 
nexures ‘5’ and ‘6’) was stayed. 


5. A counter-affidavit has been filed 


.on behalf of Respondents Nos. 1 to 6 and 


Respondent No. 7 has also filed a peti- 
tion in opposition, to which the petitioner 
has filed a reply and they would be re- 
ferred to only so far as they are rel- 
evant, 

6. It will be necessary to refer to cer- 


. tain facts alleged by Respondent No. 7 in 


his petition. It is alleged that previously 
the Jalkars in question used to be settle- 


, ed at very low Zama, and when an open 
- bid was held for settlement for the year 


1979-80, Respondent No. 7 offered the 
highest bid of Rs. 5,100/-. It is alleged that 
as the offer of Respondent No. 7 was much 
in excess of all previous bids, the District 
authorities recommended for settlement 
of the aforesaid Jalkars with Respondent 
No. 7 for a period of three years, as it 
would be advantageous, on which the 
State Government passed an order dated 
the 7th Oct. 1980, which, on objection by 
the Collector, as already stated, was re- 
called by the State Government and the 
impugned order dated the 20th Jan. 1981 
(Annexure ‘5’) was passed. It is the Re- 
Spondent’s case that an agreement was 


executed and a Parwana was also issued 
‘in his favour for three years, and that 


he has invested money in cleaning etc. 
of the Jalkar. It is asserted that no writ 


_application is maintainable at the in- 
stance of the petitioner. 


T. Mr. Prabha Shanker Mishra, learn- 
‘ed counsel) appearing.on behalf of the 
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writ petitioner, has urged that the -auc- 
tion for settlement of the Shairat. in 
question for the year 1980-81 was held 
on the 10th Sept. 1980, in which Respon- 
dent No. 7 not having participated, there 
was no occasion for the State Govern- 
ment or any authority in the Govern- 
ment to direct the settlement of the 
Shairat in question to be made in favour 
of Respondent No. 7 for the year 1980- 
81, and that the order contained in An- 
hexure 5 is wholly without jurisdiction. 
Mr. Mishra has also urged that the State 
Government having delegated the auth- 


ority to settle the Shairat in question and: 


laid down procedure for its settlement 


after approval by the competent auth- 
ority, which, in the instant case, would 
be the Additional Collector, the State 


Government’s action in interfering with 
the settlement would be discriminatory 
and hit by Art. 14 of the Constitution of 
India. The further contention on behalf 
of the petitioner is that in the bid for the 
year 1980-81, the petitioner was the 
highest bidder and there was a recom-= 
mendation for acceptance of his bid, and, 
even if that bid was annulled, it could 
be annulled only with a proper notice to 
the petitioner. This having not been done, 
there has been a violation of the princi- 
ples of natural justice. 


8 Mr. Kanhaiya Prasad Singh, learn= 
ed counsel appearing on behalf of Re- 
spondent No. 7, has submitted that the 
said respondent having offered a sum of 
Rs, 5,100/- annual for three years and 
his bid having been accepted by the 
State Government and agreement ete, 
having been executed in his favour, the 
writ petition of the petitioner was not af 
all maintainable, ang this Court could 
not cancel the settlement made in favour 
of Respondent No. 7 in exercise of the 
writ jurisdiction. 

9. Learned Standing Counsel has sup» 
ported the State Government’s orders in 
pursuance of which the settlement. has 
been made in favour of Respondent 
No. 7. 


10. The first questicn to be answered 
is about the locus standi of the petitioner 
to maintain this writ application. To 
answer this question two things have to 
be clearly borne in mind, firstly, that 
initially there was a bid for the settle- 
ment for the year 1979-80, at which Re- 
spondent No. 7 was a bidder, and second- 
ly the notice for auction was admit- 
tedly for settlement for one year and the 
matter was dragged on on account of 
confusion created by the local officers, 
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especially the Collector in proposing for 
settlement for the three years in favour 
of Respondent No. 7 inst2zad of one year, 
as advertised for. Learned counsel. for 
Respondent No. 7 could not bring to our. 
notice any Government Circular auth- 
orising settlement for more years than 
what had been advertised for. As against 
this, learned counsel for the petitioner 
has brought to our notice Government 
Letter No. 2526/R, dated the 12th Sept. 
1978, in relation to settlement of Shairat. 
This letter seems to have been issued by 
the State Government in connection with 
the requests made by Bihar State 
Fishermen’s Co-operative Federation and 
other Societies, for settkement of peren- 
nial and non-perennial Jalkars for longer 
periods, and while rejecting the Co-op- 
erative Societies Federation’s request the 
letter reiterates some of the salient fea- 
tures of the Government policy in regard 
to the settlement of Jélkars. Relevant 
for our purpose are Paragraphs Nos. 2, 
4,5 and 6 A reference to these para- 
graphs makes it abundantly clear that 
the Government, confirmed its earlier 
directions for settlement of Makhana- 
cum-Jalkars for only ome year at a time. 
Relevant portions from the said letter 
may usefully be quoted:— 


11, It is the settled law that the State 
Government is bound br its own Circular 
or Instructions, although a citizen is not. 
In view of the clear circular and direc- 
tion of the State Government, the settle- 
ment in favour of Respondent No. T 
could be only for one year, for which he 
was a bidder at the auction, ie, for the 
year 1979-80, and the local authorities 
were fully justified in holding the bid 
for the next year, that is, 1980-81, on the 
10th Sept. 1980, in which the petitioner 
not only participated, kut was the high- 
est bidder, There cannot be any doubt that 
Sọ far as the settlement of the fishery for 
the year 1980-81 is concerned, he has a 
vital interest. He was not only an in- 
tending bidder, but a bidder at such an 
auction, where he had deposited half of 
the bid amount, i.e., Rs. 3,000/- and that 
there was recommendation for the ap- 
proval of his bid by the Deputy Collector 
Land Reforms and Sub-Divisional Offi- 
' cer and the matter was pending before 
the Additional Collector, when the State 
Government's order came in. The peti- 
tioner, therefore, was undoubtedly a per- 
son- who had locus standi to challenge 
_ jany illegal order interfering with a fair 
.leconsideration of his case for settlement 
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of the Shairat in question for the year 
1980-81. We would, therefore, reject ‘the 
contention of Mr. Singh that the peti- 
tioner has no locus standi to challenge 
the settlement in favour of Respondent 
No. 7. : f i 

12. From the facts stated and the 
Circular referred to above, it is also 
abundantly clear that the State Govern- 
ment had no power to order settlement 
for three years, where initially the ad- 
vertisement was for settlement for only 
one year. This will amount to a settle- 
ment by private treaty, when different 
Government Circulars laid down that 
settlement of such Shairats can be made 
only by public auction, The State Gov- 
ernment, as already held, was bound by 
its own circulars and instructions, unless 
the State Government withdrew such cir- 
culars and instructions and assumed al 
powers in itself, which is not the case in 
the instant case. The State Government’s 
order, therefore, is contrary to the deci= 
sion of the Supreme Court in the case of 
Ramanna Dayaram Shetty v. Inter 
national Airport Authority of India (AIR 
1979 SC 1628), where all previous deci- 
sions on the point have been considered 
and which has been followed by the Su- 
preme Court in latter cases, wherein it 
has been laid down that once the terms 
and conditions for settlement have been 
laid down by the appropriate authority, 
even that authority was not competent 
to go back from the said terms and condi: 
tions, as it may result in undue favour 
to a particular person, without affording 
equal opportunity to others, to take their 
chance after relaxation was made in the 
terms and conditions of the settlement. 
Thus, there is no escape from the con- 
clusion that the Government order con- 
tained in Annexure ‘5’ is not a legal 
order at all and has to be quashed. 

13. Coming to the question, whether 
in view of the fact that an agreement 
has been executed between Respondent 
No. 7 and the State, and that may stand 
in our way in cancelling the settlement 
made in favour of Respondent No, 7, it 
brings us to a sad state of affairs prevail- 
ing in. the office of the Anchal Adhikari, 
Manigachi. It should be remembered that 
on the 15th May, 1981, we stayed the op- 
eration of the State Government’s order 
contained in Annexure ‘5’, meaning 
thereby that no settlement should be 
finalised during the pendency of the wrif 
application, after the 15th May, 1981. 
From the order of the Anchal Adhikari 
dated the 6th April, 1981, it appears that 












‘Respondent No, 7 had not deposited Ru- 
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pees 3,500/-, i.e., ` the other half of the 
annual Jama fixed by the State Govern- 
ment for settlement, ie, Rs. 7,000/-, for 
the year 1980-81, and in that regard it 
was directed as follows :—* 


Tt is urged by Mr. Mishra that the last 
line in the said order (which we have 
underlined) is an interpolation, as it is 
wholly inconsistent with what precedes 
the same. When the order stated that the 
sum of Rs. 3,500/- due in respect of the 
settlement to be made for the year 1980- 
81 was not deposited till the 6th April, 
1981, and a direction was made to depo- 
sit the same within a month from that 
date, failing which the settlement, as 
directed, would be cancelled, the question 
of the Ekrarnama being accepted on that 
date and the direction for the issue of 
the Parwana are wholly inconsistent. On 
a reference to the original order-sheet of 
the Anchal Adhikari it is apparent that 
it is a subsequent addition. Besides, it 
is in direct conflict with the earlier part 
of the order, and appears to have been 
subsequently interpolated to get over the 
stay order passed by this Court on the 
15th May, 1981, as urged by Mr. Mishra. 
Mr. Mishra has also pointed out that 
there is an interpolation in column No. 1 
of the next order dated 2-5-1981”, which 
would be 8-5-1981", but has been later 
interpolated to read as “2-5-1981”. There 
is no doubt some overwriting in the digit 
of the date, which now appears to be ‘2’. 
The said order reads as follows :—* 
Mr. Mishra has further pointed out that 
in the next order also, which appears to 
be dated “8-6-1981”, there is some over- 
writing with regard to the digit of the 
month and even the Anchal Adhikari has 
cut out the date below his initial and has 
rewritten it as “8-6-1981”. 


14. From the order-sheet it does not 
appear that the amount of Rs. 3,500/- 
was deposited even up to the 8th June, 
1981. It is, therefore, surprising, how an 
agreement could be executed for such a 
settlement, as noted in the order dated 
the 6th April, 1981, and a direction made 
for issue of the Parwana, when that 
order itself recites that according to the 
Government directions, six months be- 
fore the close of the year of settlement, 
the entire amount of settlement has to 
be deposited (relevant portion we have 

“underlined in the order quoted above). 
The year of settlement would expire in 
the month of Sept. 1981, and, six months 
prior to that would have been in the 
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month of March, 1981. In spite of our 
repeated asking, the respondents could 
not produce anything to show that the 
balance amount of Rs. 3,500/- was depo- 
sited before the 6th April, 1981, or even 
till the 8th June, 1981. Such a shady 
agreement, even if made, obviously can- 
not stand in the way of this Court in 
cancelling an illegal settlement in exer- 
cise of its writ jurisdiction. 


15. So far as the period 1979-80 is 
concerned, Respondent No. 7 alone seems 
to be in the field. So far as 1980-81 is 
concerned, it is already over. What is 
left now is the settlement for the year 
1981-82. After quashing the State Gov- 
ernment’s order contained in An- 
nexure ‘5’, we direct that the settlement 
for the year 1981-32 be made afresh by 
public auction after proper advertisement 
at an early date. As the settlement in re- 
epect of the earlier two years, namely, 
1979-80 and 1980-81 is already over, we 
are not expressing any opinion as to 
what would be the equity between the 
State Government and Respondent No. 7, 
nor it is necessary for us to express any 
cpinion on that question. 


16. This writ application is according- 
ly allowed and the order contained in 


Annexure ‘5’, is quashed. To be on the 


Safe side, the order of the Commissioner, 
which has only refused to interfere with 
the order, is also quashed. In the circum- 
stances of the case, we make no order as 
to costs. 

17. Before we part, we leave the mat= 
ter open to the Collector of Darbhanga 
(Respondent No. 3) to look into the mat- 
ter regarding the functioning of the 
office of the Anchal Adhikari, Manigachi, 
about which serious allegations have 
been made before us with reference to 
the order sheet, as already mentioned. 


Petition allowed, 
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Amresh Kumar, Petitioner v. Principal, 
Bhagalpur Medical College, Bhagalpur 
and another, Respondents. 

Civil Writ Jurn. Case No. 1609 of 1979, 
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Constitution of India, Art. 226 — Writ 
against University — Petitioner, admit- 
ted to Medical College in 1975 — Can- 
cellatioù of his admission in 1979 when 
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he was in final M.B.B.S. — Not proper — 


Principle of equitable estoppel attracted. 
(Evidence Act (1872), S. 115). 


Petitioner, a Dhobi belonging to Sche- 
duled Caste was admitted to M.B.B.S. 
course by Principal of a Medical College. 
He had produced a caste certificate from 
Block Development Officer and later on 
after admission, he produced requisite 
certificate from District Welfare Officer. 
Petitioner passed Part I of M.B.B.S. 
course in 1977. When he was in final 
M.B.B.S., on 7-5-1979 ais admission to 
Medical College was cancelled on ground 
that he was actually nct a Dhobi and 
belonged to upper class, Enquiry by Dis- 
strict Magistrate as to whether he be- 
longed to Scheduled Case was made be- 
hind the back of the petitioner and with- 
out any knowledge to kim. During the 
pendency of writ petition against the 
cancellation of his admission, the peti- 
tioner was allowed to prosecute his stu- 
dies and he passed his inal M. B. B. S. 
examination. I; was not the case of the 


Principal that the caste certificates pro- 


duced by petitioner wer2 not genuine. 


Held (1) that there being acquiescence 
on the part of the authorities concerned 
and no forgery ‘alleged or fraud commit- 
ted by the petitioner, it was too late on 
7-5-1979, when the petitioner was finish- 
ing his final year M.B.B.S. course, to 
have cancelled his adm:ssion to the 1st 
year M.B.B.S. course as far back as in 
the year 1975. AIR 1976 SC 376, Foll. 

(Para 4) 

(2) that the cancellation of his admis- 
sion to the College after four years by 
the authorities was barred by the prin- 
ciple of estoppel. Although in strict terms 
the principle of S. 115 of the Evidence 
Act might not be said to have been at- 
tracted, the principle of quasi-estoppel 
or equitable estoppel would apply to such 
a case. If the impugned order was allow- 
ed to stand, it would leed ‘to a ridiculous 
situation, too harsh and against the peti- 
tioner not commensurate with the fault, 
if any, committed by him before his ad- 
mission. Thus, the impugned order of 
cancellation must be quashed. AIR 1981 
Raj 8, Foll. AIR 1979 SC 621, Expld. 

(Paras 5 to 7) 


Cases Referred : Chrenological Paras 
AIR 1981 Raj 8 
AIR 1979 SC 621: 


. AIR 1976 SC 376 } 

Shyama Prasad Mukherjee, Arvind 
Kumar Singh and Shanti Pratap, for 
Petitioner; S, Hoda, Standing Counsel 
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No. 3, Mihir Kumar Jha, Jr. Counsel to 
Standing Counsel No. 3 and Ramesh 
Chandra Sinha, for Respondents. 

ORDER :— In this application under 
Arts. 226 and 227 of the Constitution of 
India, the petitioner has prayed for is- 
suance of an appropriate writ quashing 
the order of the Principal, Bhagalpur 
Medical College (Respondent No. 1) con- 
tained in Memo No. 1167 dated 7-5-1979, 
as contained in Annexure-12 to the writ 
petition. By that order contained in the 
memo the petitioner’s admission ‘to the 
Medical College in the year 1975 has 
been cancelled and rescinded. There are 
other incidental and consequential 
prayers made which we need not dilate 
upon because the main question tc be 
decided is the legality and validity of the 
impugned order as contained in An- 
nexure-12, 

2. The relevant facts for the disposal 
of this application are short and simple. 
They may be narrated thus, After having 
been selected at the test for admission 
into the MBBS degree course, the peti- 
tion was interviewed by the selection 
Board on 24-11-1975 and selected 
for admission. The letter dated 23rd Sept. 
1975 issued to the petitioner regarding 
his provisional selection for interview for 
admission in the Ist year M.B.B.S./Dental 
Course 1975 of State Medical/Dental Col- 
lege of Bihar, on the basis of the results 
of the Pre-medical and Pre-dental Test, 
1975, has been marked Annexure-! to 
the writ application. Paragraph 8- (a) of 
that letter regarding provisional selection 
for interview for admission reads thus : 

“Caste certificate from the District 
Magistrate or Civil S. D. O. or District 
Welfare Officer of the area concerned, if 
the candidate belongs to Scheduled Caste/ 
Scheduled Tribe/Backward Classes (An- 
nexures I and II). Caste and category 
should be specifically mentioned.” 


The petitioner at the time of his Pre- 
medical and Pre-dental Test, 1975, had 
produced a caste certificate from the 
Block Development Officer, Sadar, Patna. 
showing that he was a ‘Dhobi’ by caste 
and belongs to the category of a sche- 
duled caste. The petitioner was there- 


after interviewed by the interviewing 
Board and selected for admission on 
24-11-1975. On 45-12-1975, he was 


admitted into the First Year M.B. B.S. 
course by the Principal, Bhagalpur Medi- 
cal College (Respondent No. 1). Although 
it is not so stated either in the petition 
or in the counter affidavit, learned coun- 
sel for all the parties including the State 
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have admitted that in the year 1977 the 
petitioner passed Part-I of his MBBS. 
course, Thereafter he was prosecuting his 
studies for the final completion of the 
M.B.B.S. course and in the year 1979 the 
petitioner was in the final year of the 
M.B.B.S. class bearing Roll No. 36. 


At this stage by the impugned order 
of Respondent No. 1 dated 7-5-1979 his 
(petitioner’s) admission to the Firs, Year 
M.B.B.S. course was cancelled on the 
ground that as a result of a report by the 
District Welfare Officer, Bhagalpur, in 
which it was found that he was actually 
not a ‘Dhobi’ by caste but belongs to an 
upper caste. It may also be pertinent to 
mention here that some time in the year 
1976 even after the petitioner’s admis- 
sion when the petitioner was called upon 
‘to submit a caste certificate from the 
District Welfare Officer, he did so pro- 
duce a certificate from the District Wel- 
fare Officer, Patna. Subsequent thereto 
the petitioner was asked to produce a 
-caste certificate from the District Mag- 
istrate which was not at all warranted 
under the terms of Annexure-1. The 
certificate of the District Welfare Officer 
was deemed to be a valid certificate un- 
der paragraph 8 (a) of Annexure-l. It 
has been rather vaguely stated in the 


counter affidavit filed on behalf of re-. 


spondents that on a complaint having 
been received by the Principal (Respon- 
dent No. 1) that the petitioner did not 
belong to a scheduled caste an enquiry 
was set afoot and it was consequent 
thereupon that the petitioner was asked 
to furnish the District Magistrate’s certi- 
ficate. This the petitioner was unable. to 
do. . 


As has already been stated above, on 
some sort of enquiry having been made 
by the District Welfare Officer, Bhagal- 
pur, who had not granted caste certifi- 
cate to the petitioner (which has been 
granted by the District Welfare Officer, 
Patna), the report being dated 17-1-1979, 
a copy of which has been marked Anne- 
xure-A to the counter-affidavit, the peti- 
tioner’s admission to the First Year 
M.B.B.S, course in 1975 was cancelled on 
7-5-1979 when he was completing his 
final year M.B.B.S. course. It may also 
be mentioned here that admittedly the 
So-called enquiry made by the District 
Welfare Officer, Bhagalpur, was made 
behind the back of the petitioner and 
without any knowledge to him as the 
petitioner was on the verge of complet- 


ing his M.B.B.S. course at the time when ` 


‘the impugned order was passed...He had 
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to rush up to this Court for an appro- 
priate relief as the cancellation order of 
7th May, 1979 rescinded his admission mm 
the First Year M.B.B.S, course 1975 rel- 
egating him to the position of merely an 
Intermediate Science passed candidate. 


When a rule nisi was issued in this 
case, an interim order was passed that 
the petitioner shall be entitled to prose- 
cute his studies and attend lectures and 
sit at the examinations subject to the 
final result of this application. During 
the pendency of “his writ application in 
July, 1980, the petitioner successfully 
completed his M.B.B.S. course and was 
declared to have been passed. The case 
of the respondents is that what was re- 
quired by the petitioner to submit was 
a caste certificate from either the District 
Magistrate or the Civil S.D.O. or the 
the District Welfare Officer of the area 
concerhed and since the petitioner had 
not furnished any such certificate before 
his admission his admission was’ illegal. 
The further case of the respondents is 


. that in any event in spite of the caste 


certificate granted to the petitioner be- 
fore his admission by the Block Develop- 
ment Officer, Sadar, Patna, and after his 
admission, by the District Welfare Officer, 
Patna, such reports were found to have 
been granted on misrepresentation of 
facts made by the petitioner. The peti- 
tioner’s admission to the lst year M.B. 
B.S. course in the year 1975 was itself 
illegal and therefore was liable to be 
cancelled. These are the only relevant 
facts upon which the fate of this case 
hinges, 


3. The petitioner must succeed on a 
very short and simple ground. In the 
year 1975, when he was admitted to the 
Ist year M.B.BS. course, there was 
already from before the competent 
authorities the caste certificate granted 
by the Block Development Officer, Sadar, 
Patna, and with their open eyes and 
ignoring the provisions in paragraph 8(a) 
of Annexure-1 that the caste certificate 
should be granted by the District 
Magistrate or by the Civil S.D.O. or by 
the District Welfare Officer of the area 
concerned they admitted the petitioner 
to the course. Even subsequently when 
the petitioner was called upon to furnish 
a certificate from the District Welfare 
Officer he did so furnish a certificate of 
the District Welfare Officer, Patna. It 
is not alleged that any of these 
certificates was forged. The only con- 
tention of the respondents -is. that those 
certificates had bezn -obtained by the 
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petitioner on a misrepresentation of facts 
before those authorities. The report of 
the District Welfare Officer, Bhagalpur, 
against the petitioner is based on an en- 
quiry having been inxiated at the in- 
stance of respondent No. 1 admittedly on 
the basis of a complaint made by some 
busy body or the other challenging the 
caste of the petitioner. And, this enquiry 
was admittedly made behind the back of 
the petitioner in violation of the princi- 
ples of natural justice. 


The petitioner’s case -s fully covered 
by the decision of the Supreme Court in 
the case of Shri Krishan v. Kurukshetra 
University, Kurukshetra (AIR 1976 SC 
376). In the case of Shri Krishan (supra) 
the candidate in question was allowed to 
take the examination in Part-II law Exa- 
mination and then it was discovered that 
some suppression of faczs has been made 
by the petitioner at the time of the is- 
suance of his admit card which amount- 
ed to fraud, It was helc by the Supreme 
Court that once the cardidate is allowed 
to take the examination rightly or wrong- 
ly then the Statute whch empowers the 
University to withdraw the candidature 
of the applicant had worked itself out 
and the candidate could not be refused 
admission subsequently for any infirmity 
which should have been looked into be- 
fore giving the candidete permission to 
appear. It has further >een held in that 
case that if the University authorities ac- 
quiesced in the infirmities which the ad- 
mission form contained and allowed ‘the 
candidate to appear in the examination, 
then by force of the University Statute 
the University had no power to with- 
draw the candidature of the candidate. 
Moreover, it was also held that where a 
person on whom fraud is committed is 
in a position to discover the truth by due 
diligence which is not done then fraud 
is not proved. Because it would neither 
be a case of suggestio falsi,:or suppressio 
veri. 


In the instant case the competent auth- 
orities had before them a genuine caste 
certificate granted by the Block Develop- 
ment Officer, Sadar, Patna, to the peti- 
tioner and they were fully aware of the 
condition laid down ir paragraph 8 (aj 
of the letter of se ection dated 23rd 
Sept, 1975 (Annexure-I}) that the Block 
Development Officer wes not a competent 
authority tò grant a caste certificate for 
the purpose of admission. And, yet they 
- did not insist upon the petitioner produc- 
ing any caste certificate from either the 
District Magistrate or the Sub-divisional 
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Officer or the District Welfare Oficer 
and admitted the petitioner to the Ist 
year M.B.B.S. course. Even after the 
petitioner was admitted when he was 
called upon to produce a caste certificate 
from the District Welfare Officer, he did 
so produce a genuine caste certificate 
from the District Welfare Officer, Patna. 

It was thereafter that it was insisted 
upon the petitioner producing a caste 
certificate from the District Magistrate in 
the year 1977, by the time he had already 
passed his Part-I M.B.B.S. course. If it. 
would have been a case of forgery in ob- 
taining any of those two certificates pre- 
duced by the petitioner the matter may 
have been different. But it is not the 
case of the respondents that those certi- 
ficates were not genuine. Their only case 
is that they had been obtained by the 
petitioner on mis-representation of facts. 
Having admitted the petitioner to the fst 
year M.B.B.S. course in the year 1975, 
and having permitted him to prosecute 
his studies up to the final year in the 
year 1979, the respondents could not be 
permitted in law to cancel the admission 
of the petitioner (made in the year 1975) 
in the year 1979, by the impugned order 
Annexure-12. No fraud can be said to 
have been committed by the petitioner. 
It is manifest from the facts stated above, 
that the respondents acquiesced in the 
infirmities which the selection letter 
(paragraph 8 (a)) contained and allowed 
the petitioner his admission. No fraud 
can be said to have been committed by 
the petitioner in the circumstances. 


4, There being acquiescence on the 
part of the authorities concerned and no 
forgery alleged or fraud committed by 
the petitioner, it was too late on Tth 
May, 1979, when the petitioner was 
finishing his final year M.B.,B.S. course 
to have cancelled his admission to the 
Ist year M.B.B.S. course as far back as 
in the year 1975., The petitioner must 
succeed on this ground alone. 


5. Learned counsel for the petitioner 
rightly pressed into service a decision of 
the Rajasthan High Court in the case of 
Harphool Singh v. State of Rajasthan 
(AIR 1981 Raj 8). In that case a student 
had secured admission in medical college 
on reservation quota by giving a false 
declaration. It was held that .the cancel- 
lation of his admission to the College 
after 3-4 years by the. authorities was 
barred by the principle of estoppel. Al- 
though in strict terms the principle of 
S.. 115 -of the. Evidence Act may. not be 
suid to have been attracted, the: principle 
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of quasi estoppel or equitable estoppel 
- lwould apply to such a case. We were ‘in 
full agreement with the learned Judge;in 


Harphool Singh’s case (supra) that (at. 


p. 10) “even if the adinission of this boy 
is cancelled, it would not be possible to 
undo the mischief done earlier of depriv- 
ing a boy o£ Scheduled Tribe because 
what could have been done-in 1973 for 
admission .cannot. be done now”. In the 
instant case, if- the impugned order is al- 
lewed to stand, it will lead to a ridi- 
culous situation, too harsh and against 
the petitioner, not commensurate with the 
fault, if any, committed by him before 
his admission. For he having passed his 
M.B.B.S. course successfully will now be 


deemed to have been relegated to~ the. 


position of a candidate merely having 
_ passed an intermediate science course. . 


6. Learned counsel for the respondents 
invited our attention to a decision of the 
Supreme Court in the case of ` Motilal 
Padampat Sugar Mills Co.” Ltd. v. State 
of Uttar Pradesh (AIR 1979 SC 621). We 
do not see how this decision in any way 


adversely affects the petitioner’s case. In- 


so far as the question of quasi estoppel 
is concerned, this decision rather sup- 
ports the petitioners case, and there ‘is 
no question of waiver involved. - 


7. On the facts and in the circum-| 


stances mentioned above the petitioner 
must succeed. The application is accord- 
ingly allowed and the impugned order of 
respondent No. 1 confained in the memo 
dated 7-5-1979 (Annexure-12) is quashed. 
We, however, make no order as to cost. 


Petition allowed. 





_ AIR 1982 PATNA 126 — 
SARWAR ALI, Ag. C. J. 
AND U. C. SHARMA, J. 
- Deepak and others,. Petitioners v. State 
of Bihar and others, Respondents. ` 
Civil Writ Jurn- Case No. 286 of 1982, 
D/- 1-4-1982. 
(A) Constitution of India, Arts. 15 (4), 
46 — Prospectus for year 1980-81 for ad- 
' mission to Post-Graduate Courses in Me- 
dical Colleges — Bihar Inter-University 


Board Ordinance (1981), S. 5 (1) (d) — 


Regulations under — Prospectus for ad- 
mission fo Post-Graduate Course not pro- 
. viding fer reservation for Scheduled 
Castes and Scheduled Tribes candidates 
— Beservation introduced after examina- 
fion. for selection — It is not invalid — 
a ne ee a ree 


EZ/EZ/C143/82/SNV 


Deepak v. State 


A.LR. 
Principle of promissory estoppel. not at- 


tracted. (Evidence Act (1872), S. 115). AIR 


1981 Patna 164 Held per incuriam in view 
of AIR 1973 SC 2641. 

Where after examination for admission 
to post-graduate course in Medical Col- 
leges under the prospectus which did not 
provide for reservation for Scheduled 
Castes and Scheduled Tribes, the Govt. 


introduced reservation for candidates be- 


longing to the Scheduled Castes .and 
Scheduled Tribes by a Govt. notification, 
it could not be said that the. notification 
was invalid and the Govt. was bound -by 
the principle of promisscry esteppel to 
maintain the method of selection on basis 
of merit as contained in the prospectus. 
AIR 1981 Patna 164 Held per incuriam in 
view of AIR 1973 SC 2641. (Para 13) 


Even if it be assumed that the issue of 
prospectus amounted to a representation 
and promise that the admission would be 


. purely on the basis of merit, it would be 
‘inequitable to hold the 


Government to 
the alleged promise made in the prospec- 
tus as it would-be interfering with the 
constitutional mandate in Art. 46 of the 
Constitution which is fundamental in the 
governance of the country (Article 37 of’ 
the Constitution) and would unduly inter- 


. fere with the accepted policy ‘of the State 


and Union Governments to provide for 
real opportunity of advancement of the 
interest of the Scheduled -Castes and 
Scheduled Tribes. Taking into considera- 
tion the constitutional provisions contain- 
ed in Arts. 46 and 15 (4) of the Constitu- 
tion, equity does not require that the 
Government should be held bound by 
the alleged promise made by it “Further, 
the. power of the State Government. to 
make reservation in conformity with 
Art. 15 (4) of.the Constitution can neither 
be affected nor negatived by the mere 
fact that a statutory regulation made by 
it for admission into the Medical Colleges 
does not provide for reservation. a 
, (Paras 13, 14} 

(B) Constitution of India, Art. 136 — 
Special leave granted against decision of 
High Court declaring introduction of re- 
servation for ‘Scheduled Tribes and .Sche- ` 
duled Castes candidates after holding. of 
examination for selection to Post-gradu- 
ate Medieal Courses invalid and admis- 
sion of candidates belonging to Scheduled 


- Castes and Scheduled Tribes allowed — 


High Court can still consider the issue of 
validity of introduction of reservation — 
Grant of special leave did not amount to 
overruling of High Court decision under 
challenge, . (Para 8) 


& 
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(C) Constitution of India, Art. 141 — 
Earlier Bench of High Court not noticing 
Supreme Court decision on point in issue 
— Latter Bench can follow the law laid 


down by Supreme Court. (Para 13) 
Cases Referred: Chronological Paras 
AIR 1981 SC 2045 i 6, 13 
AIR 1981 Patna 164 4, 5, 7, 10, 12 
AIR 1980 SC 1285 6, 8 


AIR 1979 SC 621: 1979 All LJ 368 8 
AIR 1973 SC 2641: 197z Lab IC 1593 3 
AIR 1971 SC 1762 12 
AIR 1969 Orissa 80 5 

Prabha Shankar Misra and Sunil 
Kumar Singh, for Petit:oners; Y. V. Giri 
and Pawan Kumar, for intervenor; K- P. 
Verma, Advocate General, and Subodh 
Kumar Sinha, Jr. Counsel to Advocate 
General, for the State; Shyama Prasad 
Mukherji, Arvind Kumar Singh, Shanti 
Pratap, Ashok Kumar Jha and Bhola Lal 
Das. for Intervenor. f 

SARWAR ALI, Ag. C. J.:— In this writ 
application the petitioners 
quashing of the impugred annexure, be- 
ing Annexure 'l’ to the writ application. 
By this annexure reservation of 14 per 
cent and 9 per cent sezts for Scheduled 
Caste and Scheduled Tribe candidates 
-has been made for admission into the 
Post-Graduate Medical Course íin the 
Medical College of the State for 1981-82. 

2. Tt is not in dispute that the original 
prospectus that was isszed for admission 
to the aforesaid course by the Additional 
Director of Health Services (Medical 
Education) and Chairmen. Board of Post- 
Graduate Medical Exarsination Test, did 
not contain any provision for reservation 
for Scheduled Caste or Scheduled Tribe 
candidates. Examination was held on the 


basis of the aforesaid prospectus. After 
the written test the result of successful 
eandidates was notified on the Notice 


Board of Patna Medical College, and was 
also published in the -ocal journals in- 
cluding the daily “Indian Nation”. A 
copy of the said result as published in 
the Indian Nation is arnexed as Annex- 
ure “3” to the writ application. After the 
- publication of the resulf, the aforesaid 
Annexure ‘IP’ has been issued making the 
reservation as indicated above. It is 
averred in the petition that as a result 
of this reservation the petitioners would 
not be able to take their admission in the 
post-graduate degree ccurses. It is be- 
cause of this that the petitioners are chal- 
lenging the impugned annexure making 
reservation. 
3. An application has been filed on 
behalf of the persons mentioned therein 


} 
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for being permitted to be added as inter- 
venor respondents and for permission to 
make submissions in conformity with 
Chapter XXIC of the Patna High Court 
Rules. We have heard learned counsel for 
these applicants, We have also heard the 
learned Advocate General on behalf of 
the State. 7 


4,- The challenge to the impugned an- 
nexure is on two grounds. It is contend- 
ed that the State is prevented, on the 
principle of promissory estoppel from 
bringing about any change in, the pros- 
pectus and thereby creating reservation 
for the members of the scheduled caste 
and scheduled tribe, Reliance in this con- 
nection is placed on a Bench decision of 
this Court in Dr. Anand Kumar Mishra 
v. State of Bihar (AIR 1981 Patna 164). 
It is next contended that regulations have 
been framed for admission to combined 
competitive examination for post graduate 
course in Government Medical Colleges 
of Bihar. These regulations have been 
framed under S. 5 (1) (d) of the Bihar 
Inter-University Board Ordinance, 1981. 
The regulations are thus statutory in 
character, They do not provide for any 
reservation. It was, therefore, not open 
to make reservation under Annexure 
“1”, which is an executive instruction 
issued by the State Government. 


5. The sheet anchor of the argument 
on behalf of the petitioners is the deci- 
sion of this Court in Dr. Anand Kumar 
Mishra’s case. There also the reservation 
made in Medical Colleges for Scheduled 
Castes and Scheduled Tribes in the -year 
1983 was under challenge. That challenge 
succeeded.. This is how the contention re- 
garding applicability of the principle of 
promissory estoppel.was dealt with by 
this Court (at p. 168): 


“The order contained in Annexure 4 
was passed on 17th of October, 1980, after 
all formalities were over and only the 
final list had to be published and the 
students admitted. The petitioners. re- 
spondents Nos. 4 to 8 and all others had 
applied for admission on the basis of the 
representation contained in the notice and 
the prospectus (Annexure 5) that selec- 
tion of candidates will be done by the 
Selection Board on the basis of merit 
determined by the marks obtained by 
them at the competitive ‘test. No reserva- 
tion had been made for the Scheduled 
Castes, Scheduled Tribes at that time. 
When the final selection was to be made, 
the Government by the order contained 
in Annexure 4 purported to change the 
basis of selection. This was not permis- 
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‘sible as it violated Arts. 14 and 15 (1) of 


the Constitution. The claim of the peti- 


fioners is founded upon equity which 
arose in their favour as a result of the 
_ representation made in the notice and the 

prospectus as also the action taken by 
the petitioners acting upon the said re- 
presentations under the belief that the 
authorities would carry out the represen- 
tations made by them or on their behalf. 
In almost a similar situation, a Bench of 
the Orissa High Court in Abodha Kumar 
Mohapatra v. State of Orissa, AIR 1969 
Orissa 80 held that the principles of legal 
or equitable estoppel was applicable in 
the circumstances of the case and the 
authorities concerned were estopped 
from issuing such orders. The Govern- 
ment is not exempt from the liability to 
carry out the representations in the no- 
tice and the prospectus as to the basis: of 
merit on the marks obtained at the com- 
petitive test for selection. The impugned 
Government order contained in Annexure 
4 to the extent it makes reservation for 
the Scheduled Castes and Scheduled Tri- 
bes for admission to all the Post-Gradu- 
ate Degree and Diploma Courses, must, 
therefore, be held to be invalid as it vio-. 
lates the provisions of the Constitution 
and is otherwise illegal.” 


6. Mr. Shyama Prasad Mukherji argu- 
ing for the intervenors tried to distin- 
guish this case on facts. He as also the 
learned Advocate General contended 
that this decision could not be said to be 
good law in view of the decision of the 
Supreme Court in Jit Ram Sheo Kumar 
v. State of Haryana (AIR 1980 SC 1285) 
and State of Madhya Pradesh v. Kumari 
Nivedita Jain (AIR 1981 SC 2045). It was 
also contended that the Bench decision of 
this Court could not stand in the way of 
this Court taking a contrary view. in view 
of the fact that special leave has been 
granted against the judgment of this 
Court and interim order has been passed 
in the following terms: 


“Issue notice for 27-7-1981. We direct 
that as an interim arrangement the State 
of Bihar may create additional seats and 
the petitioner may be given tentative ad- 
mission pending notice. Other persons 
belonging to Scheduled Castes and Sche- 
duled Tribes may also be admitted if 
they move the Government for this pur- 
pose.” 

This order, it was contended. virtually 
amounts to overruling the decision of this 
Court. I must state that I cannot agree 
with this submission of the respondents. 
Nothing has yet been finally determined 
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by the Supreme Court. I would, there- - 
fore, proceed to consider’ whether the 
present case is distinguishable with. the 
previous decision of this Court and whe- 
ther the said decision cculd be said to be 
contrary to any earlier or later decision 
of the Supreme Court, z 

7. I find it difficult to distinguish the 
case on facts. It will, therefore, have to 
be examined whether the earlier Bench 
decision, being per incuriam or for other 
reasons is not binding. It is to be observ- 
ed that Dr. Anand Kumar Mishra’s case 
(AIR 1981 Patna 164) does not notice se~ 
veral decisions of the Supreme Court and 
only noticed one decisicn of the Orissa 
High Court. It would therefore, be neces- 
sary to examine the relevant Supreme 
Court decisions, es 


8 I would first consider the decision 
of the Supreme Court in N. Ramanatha 
Pillai v. State of Kerala (AIR 1973 SC 
2641). Dealing with the general principle 


of estoppel in relation to State, it was 
observed as follows (at p. 2649): . 
“In American Jurisprudence 2nd at 


page 783 paragraph 123 it is stated ‘Gene= 
rally, a State is not subject to an estop- 
pel to the same extent as is an individual 
or a private corporation. Otherwise, it 
might be rendered helpless to assert its 
powers in Government’. Therefore as a 
general rule the doctrine of estoppel 
will not be applied against the State in 
its governmental, public or sovereign 
capacity. An exception however arises in 
the application of estoppel to the State 
where it is necessary to prevent fraud or 
manifest injustice. The estoppel alleged 
by the appellant Ramnatha Pillai was 
on the ground that he entered into an 
agreement and thereby changed his posi- 
tion to his detriment. The High Court 
rightly held that the courts exclude the 
operation of the doctrine of estoppel, 
when it is found that the authority 
against whom estoppel is pleaded has 
owned a duty to the public against whom 
the estoppel cannot fairly operate.” 

This decision has been interpreted in the 
ease of Jit Ram Sheo Kumar (AIR 1980 
SC 1285) by a Division Bench of the Sup- 
reme Court as laying down that the 
principle of estoppel is not available 
against the Government in exercise of 
legislative, sovereign or executive power 
(paragraphs 12 and 39). Even if it be held 
that none of these decisions stand as’ ‘a 
complete bar to the applicability of the 
rule of promissory estoppel in relation’ to 
governmental action as aforementioned, 
it has to be recognised that even "M P, 


. contended that Annexure ‘2’ 
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Sugar Mills v.: State of U.. P. (AIR 1979 
SC 621), on which strong reliance was 
placed by learned counsel for the peti- 
tioners, carves out an area where the 
rule of promissory estoppel does not ap- 
ply in relation to governmental action. I 
would, therefore, quote the relevant 
passage from the said decision (at p. 644): 


“But it is necessary tc point out that 
since the doctrine of promissory estoppel 
is an equitable doctrine it must yield 
when the equity so requires. If it can be 
shown by the Government that having 
regard to the facts as they have subse- 
quently transpired, it would be inequit- 
able to hold the Government to the pro- 
mise made by it, the Court would not 
raise an equity in favour of the promisee 
and enforce the promise against the Gov- 
ernment. The doctrine of promissory 
estoppel would be displaced in such a 
case because, on the facis, equity would 
not require that the Gcvernment should 
be held bound by the promise made by 
it, ” 


9. The earlier Bench decision -did not 
consider whether the case was such 
_ where.on the principles laid down by the, 
Supreme Court, the doctrine of promis- 
sory estoppel was excluded. It is, there- 
fore, open to examine this question. 


10. The position in tkis case is that in 
1980 the Government attended to make 
reservation. This was held to be uncon- 
stitutional. It is obvious that had this de- 
cision been not there the prospectus for 
1981’ would have contemplated reserva- 
tion. But in view of the Bench decision 
of this Court in Dr. Anand Kumar 
Mishra’s case (AIR 1981 Patna 164) it was 
only reasonable that che Government 
would not rush in to make reservation 
without giving further thought to the 
matter. Some of the respondents of that 
case moved the Suprem= Court and got 
an order dated 6-5-81 which could legiti- 
mately. induce the Government to think 
that the Supreme Court may take a dif- 
ferent, view of the matter. It was in this. 
Situation the policy of reservation, which 
was formulated earlier was again sought 
to be enforced, It suffictently explains as 
to why the reservation was not introduc- 
z in the prospectus and was notified by 
a separate order. 


I1. | Learned counsel Zor . the- CET TORE 
, was issued 
after the order of the Supreme Court 
aforesaid. I do not find any date given in 
Annexure 2.° Assuming, showever,. ‘that - dt 
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was issued after the Supreme Courts 
order, as the last date of submission of 
applications was 22-8-81, I do not think 
that the contention of the learned Advo- 
cate General that it was after apprecia~ 


.ting the impact of the interim order of 


the Supreme Court that the order of re- 
servation was issued can be rejected. 
Whati is, however, more important is to 
examine whether even on the enuncia- 
tion of law, as quoted above, the govern- 
mental action is justified and whether the 
doctrine of promissory estoppel would 
be applicable. 


12. It is well known that Scheduled 
Castes and Scheduled Tribes for various 
reasons, which have been discussed in 
numerous decisions of the Supreme Court, 
lag far behind many other sections of 
the community. Reservation is the me- 
thod evolved in the Constitution for 
bringing about real equality as against 
theoretical or formal equality. Thus the 
interest of the society is advanced as a 
whole by looking -after its weaker section 
State of Mysore 
(AIR 1971 SC 1762 at p. 1770)). Realising 
that even in the sphere of higher educa- 
tion members of Scheduled Castes and 
Scheduled Tribes require a special fillip, 
the policy of the State Government in 
relation to admission to Post-Graduate 
classes in medical education was evolved. 
I am, therefore, of the opinion that even 
if it be assumed that the issue of prospec- 
tus amounted to a representation and 
promise that the admission would be 
purely on the basis of merit (a matter 
about which I am not expressing any 
concluded opinion), I am of the view that 
it would be inequitable to hold the Gov- 
ernment to the alleged promise made in 
the prospectus as it would be interfering 
with the constitutional mandate in ‘Art. 46 
of the Constitution which is fundamental 
in the governance of the country (Article 
37 of the Constitution) and would unduly 
interfere with the accepted policy of the 
State and Union Governments to, provide 
for real opportunity of advancement of 
the interest of the Scheduled Castes and 
Scheduled Tribes. Taking into considera-|, 
tion the constitutional provisions con-|: 
tained in Arts. 46 and 15 (4) of the Con-|- 
stitution, I am of the view that -equity 
does not require that the Governmentt 


should be held bound by the alleged pro- 


mise made by it. I am further of the view! . 
that the principles enunciated in’ the 


` Supreme Court decision which. have been 
- mentioned earliér have not 


been . con- 
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sidered in Dr. A, K. Mishra’s case (AIR 
1981 Patna 164) and as such this Bench 


is not prevented from taking a view con- 
trary to the view expressed in the said 
case, Had these Supreme Court decisions 
been considered and interpreted earlier 
by a Bench of this Court, we would have 
been bound by that interpretation, and 
it would not have been open to us to give 
a different interpretation. Since, how- 
ever, as already stated, the Supreme 
Court pronouncements, which are law of 
‘the land under Article 141 of the Consti- 
jtution, have not been noticed in the ear- 
‘lier decision, the latter Bench is entitled 
ito follow the law as laid down by the 
‘Supreme Court and to apply them to the 
jfacts of the case under consideration. 


13. Reliance was placed on the deci- 
sion of the Supreme Court in Nivedita 
Jain’s case (AIR 1981 SC 2045) (supra) 
by the learned counsel for the respon- 
dents. But this case does not specifically 
deal with the question of promissory 
estoppel (which could very well have 
been raised in the case). I do not think 
that the petitioners are shut out from 
raising the question of promissory estop- 
pel|in the present case because of the 
aforesaid decision. 


14. The second contention, as already 
noticed, is that under an executive ‘in- 
struction there could not be any amend- 
ment in the prospectus, Without going 
into the question whether the regulations 
are|statutory in character or not, I am 
of the view that the power of the State 
Government to make reservation in con- 
formity with Art. 15 (4) of the Constitu- 
tion. can neither be affected nor negatived 
‘by the mere fact that a statutory regula- 
tion! made by it for admission into the 
Medical Colleges does not provide for re- 
servation. The power to make reserva- 
tion! is derived under Art. 15 (4) of the 
Constitution. The exercise of that power 
jcannot be prevented merely because 
‘some statutory instruments had no? ear- 
[lier | provided for reservation. The second 
‘contention raised on behalf of the peti- 
tioners is, therefore, also unacceptable. 

15. In the result, I do not find any 
merit in this application and it is accord- 
ingly dismissed but without costs, 


U..C. SHARMA, J.:— I agree, 
| ` 





Petition dismissed, 


i 
1 
! 
1 
1 
i 
i 


eyo 


Tata Iron & Steel Co, Ltd. v. Bir Singh (FB) 


A. LR. 


AIR 1982 PATNA 130 
FULL BENCH 
SHIVESHWAR PRASAD SINHA, 
HARI LAL AGRAWAL AND 
f B. 5. SINHA, JJ. 
Tata Iron & Steel Co. Ltd., Appellant 
v. Bir Singh and another, Respondents. 
A. F. A. D. Nos. 401 and 402 of 1967, 
D/- 16-11-1979.* 


(A) Industrial Disputes Act (14 of 
1947), Sch. 3 Item 5 — Gratuity — It is 
a gratuitous payment at discretion of em- 
ployer. 


‘Gratuity’, as the very word connotes, 
is a gratuitous payment, a sort of pre- 
sent made to an employee when the em- 
ployer felt pleased with the employee’s 
work, Such a thing cannot be claimed as 
cf right nor could any one else, much 
less a court of law, compel the employer 
to pay a gratuity to its employee, 

(Para 9) 


(B) Employees’ Provident Funds and 
Miscellaneous Provisions Act (19 of 1952), 
S. 2 (h) — Fund — Under the rules of 
a scheme of a Company, certain percent- 
age of bonus payahle to each member re- 
tained to be paid to Trustees to be cre- 
dited to the Fund in account — Compo- 
sition of Fund including contribution of 
such a contingency nature — Retained 
profit sharing bonus was part of provi- 
dent fund account, (Industrial Disputes 


Act (1947), Sch. 3 Item 5). (Para 13) 
(C) Employees’ Provident Funds and 
Miscellaneous Provisions Act (19 of 


(1952), Ss. 17, 10, 6 — Scheme prepared 
by a Company on getting exemption un- 
der S. 17 — Scheme approved by appro- 
priate authority — Scheme has same 
statutory force as one under Act — Pro- 
tection under S. 19 against attachment — 
Applicable to such scheme. (Civil P. C. 
(1908), S. 60). 


A scheme prepared by a company, on 
getting exemption under S. 17 of the Act, 
which scheme had also been approved by 
the appropriate authority, has the same 
statutory force as a scheme under the 
Act. Therefore the protection against at- 
tachment as laid under S. 10 of the Act, 
applies to such a scheme also. Such pro- 
tection extends tọ all the components 
which go to make up the fund establish- 
ed under the scheme. Hence the retention 
profit sharing bonus being a part of the 


*From order of M. M. Moosa, Addl. Sub, 
J., Jamshedpur, D/- 26-11-1964. 
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provident fund account of the judgm=2nt 
debtor employee, could not be attached 
in satisfaction of the decree for money 
against the employee of that Company 
and, therefore, the appellant-company 
could not be directed to deposit the seme 
in court, Decisions in M. A. No. 336 of 
1965, D/- 3-7-1968 (Pat) and that in M.A. 
No. 163 of 1967, D/- 15-2-1969 (Pat), Ap- 
proved. (Paras 15 to 17) 

The purpose of the exemptions urder 
S. 17 is only to ensure a scheme better 
than the one under S. € of the Act and 
better than one offered by an establ.sh- 
ment of similar nature. Section 17 is thus 
only an extension of tke scheme urder 
the Act, whereby, in order to avoid cup- 
lication, if the appropriate Government 
is satisfied that the sckeme framed by 
the concerned establishment, in regard to 
the rules of its provident fund regarding 
the rates of contribution ete. are not less 
favourable than those specified in S. 3 of 
the Act or as available in any oher 
establishment of like nature, authorises 
the establishment to substitute its own 
scheme in place of a scheme framec by 
the appropriate Government. Both the 
schemes are, however. schemes. under 
the Act. Notwithstandiag the exemption 
granted under S. 17 of the Act, the ap- 
propriate Government does not lose its 
hold over the scheme framed by the 
establishment. There are built-in safe- 
guards in S. 17 itself to protect the 
interest of the member. (Pare 15) 
Cases Referred : Chronological Faras 
AIR 1969 Pat 53 : 1969 Lab IC 180 8 
(1969) Misc. Appeal No. 163 of 1967. D/- 

15-1-1969 (Pat), Jainacain v. Controller 
_ of Accounts, Tata Iror & Steel Co. 1, 16 
AIR 1968 Pat 297 8 
(1968) Misc. Appeal No. 336 of 1965, .D/- 

3-7-1968 (Pat), Prabnunath Prasad v. 

Tata Iron & Steel Co. Lid. 2, 16 
AIR 1964 SC 980 14 


L. K. Choudhary and Amla Kant Chou- 
dhary, for Appellant. 


S. P. SINHA, J.:— These two sezond 
appeals have been referred to Full Bench, 
but the point on whick the reference is 
really made, arises only in Second Ap- 
peal No. 402 of 1967. This matter has 
been referred to Full Bench for testing 
the correctness of two decisions of this 
Court; one by a Division Bench in the 
case of Prabhunath Prasad v. M/s. Tata 
Tron & Steel Co. Ltd. (Miscellaneous Ap- 
peal No. 336 of 1965 decided on 3rd July, 
1968) and the other by a learned single 
Judge in the case of Jainarain v. The 
Controller of Accounts, Tata Iron & Steel 
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Co. Ltd. (Miscellaneous Appeal No. 163 
of 1967 decided on 15th Jan. 1969). 


In both these decisions, the protection 
under S. 10 of the Employees’ Provident 
Funds Act, 1952 (Act 19 of 1952) (herein- 
after referred to as the Act) has’ been 
extended to the fund created by the con- 
cerned establishment under its own 
scheme. 

2 The questions as framed by the 
learned single Judge, who first referred 
the matter to a Division Bench, were :— 

“I. Whether in the absence of any pro- 
vision in the Act to that effect the pro- 
tection granted by S. 10 of the Act ex- 
tends to a fund created under a scheme 
framed by an establishment exempted 
under S. 17 of the Act from the opera- 
tion of any scheme framed under the 
Act? 

2. If so, whether in the absence of any 
specific provision the protection extends 
to such part of the fund established by 
such an exempted establishment as are 
monies representing things other than 
basic wages, dearness allowance and re- 
taining allowance which alone under 
Sec. 6 of the Act are said to be constitu- 
ents of provident fund?’, 

These questions have been reframed by 
the Division Bench in the following 
words :— 

“The question is as to what is the sta- 
tus in law of such a scheme or rules 
framed by a company in respect of the 
provident fund of an employee. Whether 
rules of the company will have the same 
status in law as a scheme framed by the 
Central Government under the Act?” 


3. The Employees’ Provident Funds 
Act provides for the institution of provi- 
den~ funds for employees in factories.and 
other establishments. The extent of its 
application is laid under S. 1 of the Act. 
Section 2 of the Act, inter alia, defines 
“fund” as the “provident funds establish- 
ment under a scheme”. Member means 
“a member of the fund’. “Scheme” 
means “a schemé framed under this Act”. 
Sec. 6 of the Act lays down how much 
out of what earnings of a member could 
be contributed towards the fund of the 
scheme under the Act. Section 10 pro- 
vides a protection against attachment of 
the amount standing to the credit of any 
member in the fund under any decree 
or order of any court in respect of any 
debt or liability incurred by the member. 
Section 17 in so far as is relevant for 
the purpose of this case reads as under:— 

“Power to exempt— (1) The appropri- 
ate Government may, by notification in 


2 


Ns 


‘of the Rules describes the 
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the Official Gazette, and subject to such 
conditions as may be specified in the 
notification, exempt from the operation 
of! all or any of-the provisions of any 
scheme — : 


(a) any establishment to which this 
Act applies if, in the opinion of the ap- 
propriate Government, the rules of its 
provident fund with respect to the rates 
of| contribution are not less favourable 
than those specified in S. 6 and the em- 
ployees are also in enjoyment of other 
provident fund benefits which on the 
whole are not less favourable to the em- 
ployees than the benefits provided under 
this Act or any scheme in relation to the 
employees in any other establishment of 
a similar character; or 


(b) any establishment if the employees 
of such establishment are in enjoyment 
of | benefits in the nature of provident 
fund, pension or gratuity and the appro- 
priate Government is of opinion that 
such benefits, separately or jointly, are 
on |the whole not less favourable to such 
employees than the benefits provided un- 
deri this Act or any scheme in relation 
to employees in any other establishment 
of a similar character.” 


By this section an establishment to 
which this Act applies is exempted from 
thei operation of all or any of the provi- 
sions of the scheme under the Act, if its 
scheme is not less favourable than those 
specified in S. 6 of the Act or under any 
scheme in relation to employees in any 
other establishment of a similar charac- 
ter Admittedly, the exemption under 








S. 17 had been granted to the employer 
company, namely, the appellant. The ap- 
pellant framed its own provident fund 
rules (hereinafter referred to as the 
Rules) which rules were also approved by 
the! Regional Provident Fund Commis- 
sioner, Bihar in the year 1955. Rule 5 
“Fund”. as 





consisting of — 

(a) Contributions by the members out 
of their salaries or wages, 

(b) Contributions by the Company : 

(i) General contributions under Rr. 9 
and| 10 hereof. 

Gi) Contributions of a contingent na- 
ture under the profit sharing scheme as 
provided for in R. 11 hereof, _ 

(c) Contributions by members under 
R. 12, ; 

` (d) sums forfeited to the fund under 
these rules, 

(e), The interest and dividends which 
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the : investment of .money. :forming the 
fund from time to time may produce, . 

(f). Transferred balances from other 
provident funds where such transfers 
are permitted by these rules, 

; and 

“(g) Such other sums as may accrue to 
the fund from any source whatever. 
Rules 9, 10, 11 and 12, which are refer- 
red to in Rule 5 respectively re- 
late to company’s . contributions, special 
contributions, Company's contributions of 
a contingent nature which may be 
333% of the bonus payable to each 
member, which is required to be retain- 
ed by the compar:y to be credited to the 
fund in a separately marked account, 
and lastly, members’ voluntary contribu- 
tions. Admittedly the ‘fund’ in terms of 
R. 5 of the Rules consists of certain items 
which are not provided under S. 6 of 
the Act. Whereas according to S. 6 of 
the Act, contributions to the ‘fund’ could 
be only out of basic wages, dearness al- 
lowance and retention allowances; ac- 
cording to Rule 5 of the Rules, the sour- 
ces of contribution to the ‘fund’ were not 
only those, but many others. 

It is, therefore, tnat the aforesaid ques- 
tions have been raised for consideration 
by this Bench. In substance, the primary 
question is, whether the protection under 
5. 10 of the Act would at all be available 
to a scheme other than a scheme under 
the Act; and the subsidiary question is 
whether such protection would be avail- 
able to contributions made to the fund 
out of earnings otaer than basic salary, 
dearness allowance and retention allow~ 
ance. . 

4, The facts mzy now be stated: Se- 
cond respondent, A. N. Chatterjee (judg- 
ment-debtor) was an employee of the ap- 
pellant-company. The first respondent 
filed a suit for money, being Money Suit 
No. 573 of 1960 of the court of Munsif, 

Jamshedpur against the second respon- 
dent and obtained a decree. An applica- 
tion for attachment before judgment had 
been filed by the first respondent (plain- 
tiff) to attach the gratuity money amount- 
ing to Rs. 1400 and retention profit shar- 
ing bonus amounting to Rs. 1206 payable 
to the second respondent (judgment-deb-~ 
tor). An order of attachment before judg-- 
ment was passed and the same was com- 
municated to the  appellant-company 
(Garnishee) on 17th Sept. 1960. After 
passing of the decree in the money: suit, 
Execution Case No. 378 of 1961 was ini- 
tiated and the Controller of Accounts of 
the Garnishee Company was called upon © 
to deposit the attacned amounts in court, 


1982 > 


The Garnishee company raised objecticns 
Stating that the judgmen--debtor, nam:e- 
ly, the second respondent, was not entill- 
ed to any gratuity money or to the prcfit 
, Sharing bonus, but was entitled only to 
an ad hoc bonus for the years 1959 to 
1961, which amount was remitted to the 
court. The Executing Court, partially 
accepting the Garnishee company’s cb- 
jection, held that since no gratuity money 
was payable to the second respondent on 
the date on which the order of attach- 
ment before judgment was served on the 
Garnishee company, the latter could not 
be called upon to deposit the same in 
court. With regard to the profit sharing 
bonus, however, the Executing Court held 
that it represented an amount already 
earned by the second respondent and re- 
tained for the purpose of being deposiied 
in his provident fund account under the 
rules of the company anc the same hav- 
ing been attached before judgment must 
be deposited in the court 

5. The Garnishee company as also the 
decree-holder, both felt azgrieved by he 
order of the Executing Court and both 
of them appealed against it. The decree- 
holder was aggrieved against the order 
refusing to call upon the Garnishee com- 
pany to deposit the gratuity money in 
court, The appeal filed by him was num- 
bered as Miscellaneous Appeal No. 23/12 
of 1964. 

The Garnishee compan was aggrieved 
by the order calling upon it to deposit she 
profit sharing bonus in court. The appeal 
filed by it was numbered as Miscellane- 
ous Appeal No. 25/19 of 1964. The Addi- 
tional Subordinate Judg2, Jamshedrur, 
who heard the two appeals, dismissed the 
appeal filed by the company and partly 
allowed the appeal filed by the decrze- 
holder by directing the Garnishee ecm- 
pany to deposit a sum of Rs. 750 out of 
the gratuity money payable to the second 
respondent. Second Appeal No. 401 of 
1967 arises out of M. A. Ho. 23/12 of 1364 
and Second Appeal No. 492 of 1967 arises 
out of M. A. 25/19 of 1964. The question 
which arises in Second Appeal’ No, 401 of 
1967, is whether the Garnishee company 
could at all be asked to pay out any sum 
as an amount of gratuity payable to the 
judgment-debtor. 

6. I would like to dispose of this ap- 
peal first. 

+. Second Appeal No. £01 of 1967: 

.7. It has been urged by Mr. L. K. 
Choudhary, appearing on behalf of the 


appellant that the payment of gratuity 
was discretionary and, therefore, until an 
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employees gets a right to receive the 


` graluity and the same is credited to the 


employees account, it does not become the 
property of the employee. No court has, 
therefore, the authority to call upon the 
employer company to grant an entitle- 
ment tc an employee to receive gra- 
tuity. In the instant case, it was submit- 
ted that although the appellate court was 
fully conscious of the rules governing 
the payment of gratuity as framed by the 
appellant-company, yet it observed “.., 
It must be presumed that in due 
course the form of application had been 
drawn up and submitted, It has also to 
be presumed that the necessary autho- 
rity had accorded sanction for the gra- 
tuity amount because in the absence of 
any other evidence it will be presumed 
that the Officers of the compary are 
efficient and carrying on duties assigned 
to them...... K 


Reference was also made to that portion 
of the appellate court’s judgment where- 
in was observed that— 


RETA I quite agree that in the year 
1960 when attachment before judgment 
was served the amount of gratuity may 
not have been sanctioned as it wag too 
early. I, however, find from the record 
of the Execution case that a fresh attach- 
ment was issued on 30-1-1961 for attach- 
ing Rs. 750/- out of the gratuity money 
and unpaid wages of A. N. Chatter- 
Jea 


It was, therefore, submited that the 
order calling upon the appellant-company 
to pay a sum of Rs. 750/- out of grautity 
amount of the judgment debtor was whol- 
ly illegal and without any basis. 


8. The argument made on behalf of 
the appellant-company is sound and must 
be accepted. Rule 10 of the Retiring Gra- 
tuity Rules, 1937 framed by the appellant- 
company is to the following effect:— 


“All retiring gratuity granted ‘under 
these rules other than special gratuity to 
be paid under the provisions of Rule 22 
hereof shall be at the absolute discretion 
of the company irrespective of whether 
an employee has or has not performed 
all or any of the conditions hereinafter 
stated, and no employee howsoever other- 
wise eligible shall be deemed to be en- 
titled as of right to any payment under 
these rules”, 


Clearly the payment of gratuity to an 
employee was entirely at the discretion 
of the company and when the company 
categorically stated before the court that 
its employee A. N. ‘Chatterjee (judgment- 


134 Pat, 


debtor) was not entitled to payment of 
ahy gratuity, the Appellate Court could 
not presume facts and make an order 
like the one in question, on such presump- 
tion of tacts, 


The Retiring Gratuity Rules of the ap- 
pellant-company came up for considera- 
tion in the case of Tata Iron & Steel Co. 
Lid. v. Sudhir Chandra Sarkar (AIR 1969 
Pat 53). After due consideration of the 
provisions thereof, Untwalia, J. as he 
then was, observed that (para 16):— 


hereon until and unless the Company has 
decided to pay the gratuity money, in ac- 
cordance with Rule 7 or otherwise the 
mere fact of the employee becoming eli- 
gible tc get it under Rule 6 does not 
create any right for the payment of gra- 
tuity under the Rules by enforcement of 
such a claim in a Civil Court. The mai- 
ter of peyment of gratuity is at the ab- 
solute discretion of the Company and the 
employee, however unfortunate the posi- 
tion may be under the modern stage of 
the society, is not entitled to claim it as 
a matter of right even though payment of 
gratuity under the Rules is an implied 
condition of service, yet the condition is 
further conditioned by the provisions 
made in the rules and is subject to them.” 
In another decision in which again the 
appellant was the appellant, in the case 
of Tata Iron & Steel Co. Ltd. v. Sultan 
Khan Kebuli (AIR 1968 Pat 297), a learn- 
ed. single Judge had expressed the view 
that a gratuity until it is paid out to the 
employee, could not be treated as a pro- 
perty of the employee. Payment of gratu- 
ity coul not be equated with salary or 
wages. 

9. In my opinion, the view expressed 
in the above decisions are legal and valid. 
‘Gratuity’, as the very word connotes, is 
a gratuitous payment, a sort of present 
made to an employee when the employer 
felt pleased with the employee’s work, 
Such a thing cannot be claimed as of 
right nor could any one else, much less 
a court cf law, compel the employer to 
pay a gratuity to its employee. 


10. In the instant case, admittedly, 
when attachment before judgment was 
served in the year 1960, the judgment- 
debtor did not have any gratuity amount 
to: ‘its credit and when a fresh attachment 
was issued on 30-1-1961, the employer 
categorically stated that its employee 
Mr. A. N, Chatterjee was not entitled to 
the payment of any gratuity. The court 
below, therefore, erred in presuming the 
existence of gratuity money to the credit 
of'the judgment-debtor and calling upon 
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the appellant to pay up that money in 
court. 

11. Second Appeal No. 401 of 1967 is, 
therefore, allowed and the order passed 
in Miscellaneous Appeal No. 23/12 of 1964 ~ 
by the Additional Subordinate Judge, 
Jamshedpur is set aside. The parties will 
bear their own costs throughout. 


Second Appeal No. 402 of 1967 
12. I now come to Second Appeal No. 
402 of 1967. I have already stated the 
facts which led the case to be referred 
to a Full Bench. 


13. I may, however, further state that 
both, the Execution Court as also the 
lower Appellate Court have held that the 
retention profit sharing bonus amounting 
to Rs. 1440 and odd was not a part of the 
employees’ provident funds and on that 
ground alone they have held that the 
Garnishee company was liable to pay the 
said amount towards satisfaction of the 
decree, 

Having regard, however, to the speci- ^ 
fic provisions contained in Rule 11, it is 
difficult to accept that reason as a valid 
one for the order. Sub-clause (b) of R. 11 
clearly states that— “33 1/3 per cent of 
the bonus payable to each member of the 
Fund in accordance with the above Sche- 
me shall be retained by the Company and 
shall be paid to the Trustees to be credit- 
ed to the Fund in an account......”. R. 5 
describes the composition of the Fund 
and clearly includes contribution of such 
a contigent nature, as the one laid under 
Rule 11, in it. It cannot, therefore, be 
argued with any logical justification that] _ 
notwithstanding the said unambiguous 
rules, the retained profit sharing bonus 
was not a part of the provident fund 
account, 


14. I now turn to a consideration of 
the question raised relating to the status 
of the rules and as ta whether the pro- 
tection granted under S. 10 of the Act 
would extend to the provident fund creat- 
ed under the Rules. 


I have not been able to find any direct 
authority on the question and I think, it 
is a question of first impression, I have, 
however, been able to get some light- 
from a decision of the Supreme Court in 
the case of Mohmedalli v. Union of India 
(AIR 1964 SC 980), wherein the vires of 
S. 17 of the Act was under challenge. In 
that context their Lordships observed. 
(at p. 983):— 

T The Act has given sufficient indi- 
cation of the policy underlying its pro- 
visions, namely, that it shall’ apply to all 
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factories engaged in any kind of industry. 
and to all other establishments employ~ 
ing 20 or more persons. This Court has 
repeatedly laid it down that where the 
discretion to apply the provisions of a 
particular statute is left with Government, 
it will be presumed that the discretion 
so vested in such a high authority will 
not be abused. The Government isin @ 
position to have all the relevant and ne- 
cessary information in relation to each 
kind of establishment enabling it to de- 
termine which of such establishments 
can bear the additional burden of making 
contribution by way of provident fund 
for the benefit of its employees. The 
power to exempt given to the appropri- 
ate Government under S. 17 is not un- 
canalised because both cls. (a) and (b) of 
that section postulate that the exemption 
would be granted on ground that the 
employees of those establishments are al- 
ready in the enjoyment: of benefits in the 
nature of provident fund, pension or gra- 


tuity not less favourable to them than 
under the Act...... i 
Their Lordships have further observed 


(at p. 983):— 


mere The general rule as to the appli- 
cation of the Act has been laid down in 
that sub-section. By way of exception to 
that general rule, the appropriate Gov- 
ernment has been authorised by S. 17 to 
exempt from the operation of all or any 
of the provisions of any scheme framed 
under the Act......... 2 


Their Lordships, while dealing with the 
scope of S. 17 of the Act, observed at 
p. 984):— 

PAOA The exemptions are to be grant- 
ed by the appropriate Government only 
if in its opinion the exempted establish- 
ment has provisions made for provident 
fund, in forms at least equal to, if not 
more favourable to its employee. In other 
words, the exemption is with as view to 
avoiding duplication and permitting the 
employees concerned the benefit of the 
pre-existing scheme, which presumably 
has been working satisfactorily, so that 
the exemption is not meant to deprive 
the employees concerned of the benefit 
of a provident fund but to ensure to them 
the continuance of the' benefit which at 
least is not in terms less favourable to 
them, As the whole scheme of provident 
fund is intended for the benefit of em- 
ployees S. 17 only saves pre-existing 
schemes of provident fund pertaining to 
particular establishments...... d 


The observations quoted above 


indicate 
three things:— l - 
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(1) The exemption under S. 17 is in- 
corporated in the Act for getting better 
benefits for the employees of an estab- 
lishment; 


(2) The exemption is granted with a 
view to avoiding duplication, that is to 
say, for framing a scheme by the ap- 
propriate Government on the line as 
framed by the establishment itself; and 


(3) that the exemption is not meant to 
deprive the employees concerned of the 
benefit of a provident fund, but to ensure 
to them the continuance of the benefit. 


15. Bearing these in mind when I 
look at S. 17 of the Act, its purpose is 
the same as that of a scheme under the 
Act. The Scheme under the Act is that 
an employee and the employer, both will 
contribute to the fund standing to the 
credit of a member, which is meant spe- 
cifically for the benefit of the member. 
The further benefit which the Act pro- 
vides to the fund under the scheme is laid 
under S. 10 of the Act which makes the 
amount standing to the credit of any 
member in the fund immune from at- 
tachment under any decree or any order 
of any court in respect of any debt or 
liability incurred by the member. Sec. 17 
also has the same purpose, but with this 


difference that whereas under the Act, 
the appropriate Government has framed 
the scheme itself, but now the scheme 


is permitted to be framed by the con- 
cerned establishment. The appropriate 
Government thereafter, only tests as ta 
whether it is more beneficial. to a mem- 
ber than what he would have got under 
the scheme of S. 6 of the Act, or what he 
would have got in an establishment of a 
like nature. If the appropriate authority 
is satisfied that the scheme is one such 
which fulfils these requirements, a stamp 
of approval is put on the scheme. Thus, 
the purpose of the exemptions under S, 17 
is only to ensure a scheme better than 
the one under S. 6 of the Act and better 
than one offered by an establishment of 
of similar nature. The further purpose is 
labour saving; that is to say, the labour 
of framing the scheme is- cast on the 
establishment, the appropriate Govern- 
ment reserving to itself the right of ap- 
proval of the scheme. S. 17 is thus only 
an extension of the scheme under the 
Act, whereby, in order to avoid duplica- 
tion, if the appropriate Government is 
satisfied that the scheme framed by the 
concerned establishment, in regard to the 
rules of its provident fund regarding the 
rates of contribution ete. are not less 
favourable than those specified in S. 6 of 
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the Act. or as -available in any other 
establishment of like nature, authorises 
the establishment to substitute its own 
scheme in place of a scheme framed by 
the appropriate Government. Both the 
schemes are, however, schemes under 
the Act. 


It must be borne in mind that notwith- 
standing the exemption granted under 
S. 17 of the Act, the appropriate Govern- 
ment does nat loose its hold over the 
scheme framed by the establishment. 
There are built in safeguards in S. 17 it- 
self to protect the interest of the mem- 
ber. These built-in safeguards also lend 
support to the conclusion that a scheme 
prepared and enforced by an establish- 
ment, which has been granted the exemp- 
tion in terms of S. 17 of the Act, is only 
an extension of the scheme under the 
Act and thereby being a scheme - under 
the Act. 


In my opinion, therefore, notwithstand- 
ing the fact that the scheme has been 
prepared by an establishment concerning 
its ‘employees, it is very much a scheme 
under the Act. It would then logically 
follow that the benefits which the Act 
confers on the members of the fund under 


the scheme drawn up by the appropriate | 


Government will also be available to the 
members under the scheme framed by 
an establishment which has been exempt- 
ed under S. 17 of the Act and which 
scheme has bzen approved by the appro- 
priate authority. May be that under the 
scheme framed by the establishment, the 
sources of contribution to the fund do 
not remain limited to the salary, the 
dearness allowance and retaining allow- 
ance, ag laid under S. 6 of the Act, but 
all the same, if the appropriate - Govern- 
‘ment is satisfied that the scheme laid by 
the. establishment, in regard to the pro- 
vident fund cf the concerned employees, 
was not less favourable than those speci- 
fied under S. 6 of the Act or those avail- 
able to an employee in an establishment 
of like nature, it would be deemed to be 
a scheme uncer the Act. I, therefore, 
think that the scheme prepared by the 
appellant company, on getting exemption 
under S. 17 of the Act, which scheme had 
also been approved by the appropriate 
authority, has the same statutory force as 
a scheme uncer the Act. It, therefore, 
further follows that the protection against 
attachment as laid under S:-10 of the Act, 
applies to such scheme also, _ s 





16. i will accordingly answer the ques- 
tion raisèd, in the following: manner:— 


Hansdeo Singh v. Ghura Singh 


- High Court while exercising 


AI. R. 
(1) the protection granted by S. 10 of 
the Act-extends to-a fund created under 
a scheme framed by an establishment 
exempted under S. 17 of the Act; 
(2) such protection extends to all m > 
components which go to make up the fùn 


established under the scheme; and` ` 


(3) the decisions in the cases of Pra- 
bhunath Prasad v. M/s. Tata Iron & Steel 
Co. Ltd, (M. A. 336 of 1965 decided on 
3rd July, 1968) and in the case of Jainarain 
v. The Controller of Accounts, Tata Iron 
and Steel Co. Ltd. (M. A. No. 163 of 1967 
decided on 15-1-1969) are correct and 
legal. l 


17. In view of the conclusions to which; 
I have arrived, I hold that the retention) 
profit sharing bonus being a part of the 
Provident fund account of the judgment- 
debtor employee, could not be attached 
in satisifaction of the decree for money 
against him, the employee of that com- 
pany and, therefore, the appellant-com- 
pany could noi be directed to deposit the 
same in court, The orders of the courts 
below are set aside. Second Appeal No. 
402 of 1967 is allowed. The parties will, 
however, bear their own costs. 

HARI LAL AGRAWAL, J.:— I agree. 

B. S. SINHA, J.:— I agree, 


. Appeals allowed, 
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_Hansdeo Singh, Petitioner v. 
Singh and another, Respondents, i 

Civil Revn. No. 1379 of 1981, D/- 31-3- 
1982.* 

(A) Civil P. C. (1908), S. 115 Provisos 
(a) and (b) — Revision — Interference — 
Acceptance of written statement at. end 
of trial — Not question of jurisdictional 
error — High Court while exercising its 
jurisdiction under S. 115 cannot interfere, 

Acceptance of the . written statement 
by the court below at the end of the trial 
itself is not question. of . jurisdictional 
error and, hence, the. same cannot be 


Ghura 


- interfered with in exercise of revisional 


powers under S. 115. The action of the 
Court may be improper but the question | 
of propriety cannot be looked into by the 
High Court while exercising the civil re- 
visional jurisdiction under S. 115,- . The 
civil revi- . 
the- ques- , 


Against order of B. N. Shahi, Munsif, 


sional jurisdiction. can decide 


__Sasaram, D/- 20-7-1981. 
‘EZ/EZ/C144/82/PGS/SNV 
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tion if the Court below has- acted -without 
jurisdiction, AIR. 1966 SC 153, Rel. ‘on.: 
(Paras 2, 3) 
Further, as the Court below had: not 
finally disposed of the suit the High Court 
would not interfere with the ‘order - in 
question, S. 115 Proviso (a) would > bar 
the jurisdiction of the High Court. . 
; (Para, 3) 
Furthermore, S. 115 Froviso (b) would 
not apply to such case as by allowing 
defendant to file the written statement it 
would cause no irreparable injury to the 
. plaintiff nor there woulc be any occasion 
of failure of justice. The plaintiff would 


be entitled to file a fresa amended plaint . 


and lead evidence to rekut the allegations 
mentioned in the written statement. 
(Para 3) 

_ (B) Civil P. C. (1908), O. 8, R. 1; S. 115 
— Acceptance of written statement at 
the end of trial after granting extension 
several times to defendent to file written 
statement — Not without jurisdiction — 
Court is entitled to accept the written 
statement at the end of trial to check 
abuse of process of Court and in the inte- 
rest of justice— No interference 
S. 115. 

Cases Referred: 
AIR 1966 SC 153 

Devendra Prasad end Chittaranjan 
Sinha, No. 1, for Petitioner; Murli Mano- 
har Prasad and Mrs. Kusumlala Sinha 
(for No. 1) and Yugal Kishore (for No. 2), 
for Respondents. 

ORDER:— This petition arises out of 
an order dated 20-7-198.. 

2. By this order, the court below al- 
lowed defendant No. 1 <o file the written 
statement at the end of the trial. I must 
say in the beginning thet the court below 
ought not to have extended the time for 
filing written statement. However, in this 
case the only point which arises for deter- 
mination is: whether the court has acted 


(Para 6) 
Chronological Paras 
2 


without jurisdiction? I must answer this- 


question in the negative. The Court has 
jurisdiction to allow defendant No. 1- to 
file the written statement at the end of 
the trial. As such it is mot a question of 
jurisdictional error. The: Supreme Court 
has consistently held that the error of 
the fact or law, however, gross may be 
unless -such errors have relation to the 
jurisdiction of the Court to try the- dis- 
pute itself, cannot be corrected (see 
Pandurang Dhondi Chougule v. Maruti 
. Hari Jadhav, AIR 1966 3C 153). The Sup- 
reme Court has also hald‘ in Pandurang 
Dhondi Chougule v, Maruti Hari Jadhav. 
. (AIR 1966 SC 153): tha: the High -Court 
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. cannot interfere while exercising its jur- 


isdiction under S. 115, correct errors of 


-fact, however, gross they may be, or even 
_ errors of law. The Supreme Court 
-ther held that it can only do so when the 


fur- 


said errors have relation to the jurisdic- 
tion of the Court to try the dispute itself. 
Relying on this decision of the Supreme 
Court I hold that merely because the 
court allowed acceptance of the written 
statement at the end of the trial this fact 
itself is not a question of jurisdictional 
error. The action of the court below may 
be improper but the question of propriety 
cannot be looked into while exercising 
the civil revisional jurisdiction. 


_ 3. The High Court while exercising! 
civil revisional jurisdiction can decide the 
question if the court below has acted 
without jurisdiction. In my cpinion, the’ 
civil revision itself is not maintainable’ 
under the proviso (a) to S. 115 of the’ 
Civil Procedure Code. In my opinion, by 
this order the court below has not finally 
disposed of the suit or other proceeding 
and in such a case the High Court shall 
not interfere with the order in question. 
I, therefore, hold that provisc (a) of Sec- 


-tion 115 bars the jurisdiction of the High 


Court. Proviso (b) of S. 115 does not ap- 
ply to this case as by allowing defendant 
No. 1 to file the written statement it will 
cause no irreparable injury to the plain- 
tiff nor there will be any occasion of 
failure of justice. The. plaintiif is entitled 
to file a fresh amended plaint at this stage 
and lead evidence to rebut the allegations 
mentioned in the written statement ofi 
defendant No. 1. 

-4, Defendant No. 1 is the main defen- 
dant in the case. If he is not allowed to 


‘file the written statement then thére will 


be no decision in accordance with law. 


5. This petition is alsə not maintain- 
able under S. 115 (1) of the Code of Civil 
Procedure as the subordinate court has 
not decided any case. By this order the 
Court has only directed defendant No. 1 
to file written statement at a late stage. 


6. Learned counsel for the petitioner 
contends that the court below after hav- 
ing granted (extension?) several times to 
defendant No. 1 to file written statement 
cannot after the case having been -taken 
up and the plaintiff having closed his case 
and almost all the witnesses of defendant 
No. 2 having been examined, accept the 


written statement at.this stage. I am un- 


able to accept. the contention of the learn- 
ed counsel for the petitioner. Under O. 8, 


- R..1 of the Civil P, C, the Court has been 
-empowered to extend time for filing writ- 


138) Pat, 


ten! statement and the court can accept 
the; written statement even at the end of 
the| trial, The Court is entitled to accept 
the! written statement at the end of trial 
to check abuse of process 
and! in the interest of justice. Therefore, 
in my opinion, there is no illegality in 
exercising the jurisdiction vested in the 
court below. The Court acted within its 
jurisdiction in passing this order. I am, 
therefore, unable to interfere with the 
order in question. 


7 In these circumstances the civil re- 
vision petition itself is not maintainable 
andi as such I dismiss the petition filed by 
the |petitioner. 


8.) In the result the civil revision peti~ 
tion! is dismissed. The parties shall bear 
their own costs. The court below is, how- 
ever, directed to dispose of the suit as 
early as possible. 





Petition dismissed. 
| 
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B. P. JHA, J. 

Badri Narain Prasad Sah and others, 
Petitioners v. Bansidhar Prasad and 
others, Respondents. 

Civil Revn. No. 183 of 1975, DJ- 15-3- 
1982. 

Civil P. C. (1908), O. 22, Rr. 3, 4 — 
Abatement of suit — Limitation — Some 
of heirs of deceased already on record — 
Question of limitation does not arise in 
bringing other. remaining heirs on record 
-— Held, question of abatement would 
not arise, AIR 1971 SC 742 and AIR 1975 





SC 733, Rel. on, (Para 2) 
Cases Referred: Chronological Paras 
ATR|1975 SC 733 2 
AIR, 1971 SC 74 2 


Kailash Roy ae Mukteshwar Singh, 
for Petitioners; Shreenath Singh, K. N 
Choubey, Ripudaman Pd. Sinha and S. C. 
Dubey (for Nos. 1 to 4) and Upendra 
Prasad (for Nos 7 & 11 to 14), for Re- 
spondents, 

ORDER:— This Civil Revision has been 
filed) by the defendants against an order 
dated 6-12-1974. 

2.| This matter arises out of an abate- 
men; matter, Defendant No. 3 Kedar Pra- 
sad Sah died.on 9-2-1970 and his three 
sons, defendants 10 to 12 were already on 
the record of the suit. It is stated that his 


*Against order of J. P. Sinha, ‘Sub. Pours 
Buxer, D/- 6-12-1974. - 


EZ/EZ/C145/82/PGS/SNV, 


Badri Narain Prasad v, Bansidhar Prasad 


of the court: 


A.I. R. 


widow and daughters were not brought 
on the record within the period of limita= 
tion. In this connection the Supreme 
Court held in Mahabir Prasad v. Jage 
Ram (AIR 1971 SC 742) that the question 
of abatement does not arise in a case 
where some of the heirs of the de+ 
ceased are already on the record. It is 
necessary to quote paragraph 6 of the 
judgment of the Supreme Court which 
runs as follows: | 
“Even on the alternative ground that 
Mahabir Prasad being one of the heirs of 
Saroj Devi there can be no abatement 
merely because no formal application for 
showing Mahabir Prasad as an heir and 
legal representative of Saroj Devi was 
made. Where in a proceeding a party 
dies and one of the legal representatives 
is already on the record in another capa- 
city, it is only necessary that he should 
be described by an appropriate applica- 
tion made in that behalf that he is also 
on the record, as an heir and legal repre- 
sentative. Even if there are other heirs 
and legal representatives and no applica- 
tion for impleading them is made within 
the period of limitation prescribed by the 
Limitation Act the proceeding will not 
abate. On that ground also the order pass~ 
ed by the High Court cannot be = sus+ 
tained.” 
In a case of this type the appellants will 
file an application to that effect that the 
heirs of the deceased are already on the 
record. In the present case such applica~ 
tion was filed before the trial Judge. 
It is a settled law that if some of the 
heirs of the deceased are already on the 
record then the question of limitation 
does not arise in bringing the other re- 
maining heirs on the record. The view of 
the Supreme Court was also upheld in 
Harihar Prasad Singh v- Balmiki Prasad 
Singh (AIR 1975 SC 733). (See the last 
portion of paragraph 34 of the judgment). 
Relying on the two decisions, I hold that 
the question of abatement does not arise 
in the present case and the order passed 
by the court belew is a correct one. 


3. I must say that. the learned Sub- 
ordinate Judge, Janki Prasad Sinha, has 
written a very good order in a short com~= 
pass in an intelligent manner. 

4. In the result, the petition is 
missed but without costs. 

Petition dismissed, 


dise 
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BIRENDRA PRASAD SINHA, J. 

Maya Devi and others, Appellants v, 
Bhishma Sharma and others, Respondents. 

A.F.A.O. No. 92 of 1981, D/- 15-3-1982.* 

Civil P. C. (1908), S. 100, O. 41, Rr. 27, 
28 — Second appeal — Case sent back to 
first Appellate Court for. decision in light 
of observation made in judgment — First 
Appellate Court cannot remand case to 
trial Court for decision after taking addi- 
tional evidence. 


Where on. second appeal the judgment 
and decree passed by the lower Appellate 
Court was set aside and the case was sent 
back for a decision in accordance with 
law and in tke light of the observations 
made in the judgment, the first Appellate 
Court could not after hearing the perties 
set aside the judgment and decree, passed 
by the trial Court and remand the case 
for a fresh decision by the trial Court 
after taking additional evidence. The first 
Appellate Court can after recording addi- 
tional evidence consider the evidence on 
the record and come to any finding but 
for the purpose of admitting additional 
evidence he cannot set aside judgment 
and decree of the trial Court. It is open 
to him to follow the procedure laid down 
in O. 41, R. 28 directing the trial Court 
to take such evidence and send it baek to 
him. (Paza 3) 

Kailash Roy and Binod Kumar Ray, 
for Appellants; Guru Sharan Sharma, for 


Respondents. 


JUDGMENT:— Plaintiff's Title Suit 
No. 548/71 of 1968/70 was dismissed by 
Additional Munsif Motihari on 28th July, 
1973. He filed an appeal, which was dis- 
posed of by the Ist Additional District 
Judge, Motihari on 28-3-1981. The appeal 
was also dismissed and the plaintiff pre- 
ferred a Second Appeal in this court, 


which was registered and numbered as’ 


Second Appeal No. 348 of 1975. The se- 
cond appeal was allowed by this court 
on 9th Feb., 1979 and the judgment and 
decree passed by the lower Appellate 
Court was set aside. The case was sent 
back for a decision in accordance with 
law and in the light of the observations 
made in the judgment. When the matter 
went back to the learned Additional Dis- 
trict Judge he heard the parties and by 
his judgment dated 28th of March, 1981 


: *From decision of B. K. Dubey, Addl. 
Dist, .J., East Champaran, Motihari, D/~ 
28-3-1881. 
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set aside the judgment and decree, pass- 
ed by the trial Court and remanded the 
case for a fresh decision by the trial 
Court after taking additional evidence. 
The defendants Nos. ‘1 and 2 (defendants 
first party) have filed this Miscellaneous 
Appeal against this order, passed by the 
learned Additional District Judge. 


2. The question is as to whether the 
learned Additional District Judge could 
set aside the judgment and decree of the 
trial Court and remand the case to the 
trial Court for a fresh decision after tak- 
ing additional evidence in the case. The 
answer must be in the negative. It has 
been contended by Mr. Kailash Roy, 
learned counsel appearing on behalf of 
the appellant that the lower Appellate 
Court, to whom the case was remanded 
by the High Court for a fresh decision in 
accordance with law, cannot pass an 
order like this and set aside the judgment 
and decree of the trial Court for the pur- 
pose of taking additional evidence in the 
case. 


3. It appears that an application un- 
der O. 41, R. 27 had been filed before the 
learned Additional District Judge on be- 
half of the plaintiff praying that the 
plaintiff may be allowed to adduce some 
additional evidence, The prayer was 
allowed on 4-7-1980. When the appeal 
was taken up for final hearing it was sub- 
mitted on behalf of the plaintiff that 
some fresh important materials were also 
to be taken in evidence by way of docu- 
mentary evidence. The learned Addi- 
tional District Judge thought that it was 
better that the trial Court gave a fresh 
judgment instead of recording additional 
evidence and sending the records to the 
court of the Additional District Judge. 
In these circumstances, the learned Addi- 
tional District Judge set aside the judg- 
ment and decree passed in the suit and 
remanded the case to the trial Court for 
a fresh decision after recording addi- 
tional evidence. The reason, which has 
been given by the learned Additional Dis- 
trict Judge for setting aside the judgment 
and decree of the trial Court and re- 
manding the case for a fresh decision is, 
in my opinion, wholly inappropriate. 
Order 41, R. 27 provides that the parties 
to an appeal shall not be entitled to pro- 
duce additional evidence in the appellate 
Court, but if the trial Court has refused 
to admit any evidence, which ought to 
have been admitted or the party seeking 
to produce additional evidence, establish- 
es that notwithstanding the exercise cf 
due diligence, such evidence was not 
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within his knowledge or could not be pro- 
duced by him after exercise of due dili- 
gence at the time when the decree was 
passed or the Appellate Court requires 
any document to be produced or any wit- 
Mess to be examined to enable it to pro- 
pounce judgment, the appellate Court 
may allow such evidence or document to 
be produced or witness to be examined. 
This Court, while remanding the case had 
made certain observations and had direct- 
ed the learned Additional District Judge 
to decide the case in accordance with law. 
It may be open to the learned Additional 
District Judge to take additional evidence 
in the case, which he had rightly allow- 
ed by his order dated 14-7-1980 for the 
purpose of giving a fresh decision, but to 
zet aside the judgment and decree of the 
trial Court for the purpose of admitting 
additional evidence is an unknown pro- 
cedure ‘which has been followed by the 
learned Additional District Judge. The 
Jearned Additional District Judge, after 
recording additional evidence may consi- 
der the evidence on the record and come 
to any finding. But for the purpose of 
admitting additional evidence he cannot 
set aside judgment and decree of the trial 
Court. It was open to him to follow the 
procedure laid down in O. 41, R. 28 of 
C.P.C. directing the trial Court to take 
such evidence and send it back to him. 
4. That being the position, this appeal 
has ‘to be allowed and the judgment un- 
der jappeal is set aside. The learned Addi- 
tional District Judge shall proceed to 
decide the appeal in accordance with law. 
There shall be no order as to costs. Let 
the records be sent down immediately. 


Appeal allowed. 


' - AIR 1982 PATNA 148 
(RANCHI BENCH) 
LALIT MOHAN SHARMA AND 
SATYESHWAR ROY, JJ. 

M/s. Barakar Engineering & Foundry 
Works Ltd, Appellant v. Union of India, 
Respondent. 
_ A. F. O. D. No. 1187 of 1971, D/- 18-2- 
1982.* 

Railways Act (1890), Section 80 (b) (as 
amended by Act 39 of 1961) — Suit for 
damages against Railway for non- 
delivery of consigned goods — Suit filed 
against Railway administration on which 





*Prom decision of H. D. Banerjee, Sub. 
J., Dhanbad, D/- 3-6-1971. 
vas a et e eee Se ee 
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destination station lay — Railway admin- 
. istration on which consignment was 


booked not included as party — Suit is 
maintainable. AIR 1973 Madh Pra 145, 
Rel. on. (Civil P. C. (1908), O. 1, R. 9). 
(Para 6) 
Cases Referred : Chronological Paras 
AIR 1973 Madh Pra 145 6 
S. K. Mazumdar, for Appellant; Ð. K. 
Sarkar, for Respondent. 


JUDGMENT :— The appellant filed a 
suit for a decre2 for Rs. 16,900/- besides 
interest and costs against the Union of 
India representing North-East Frontier 
Railway on the allegation that a part of 
the goods booked by it for carriage by 
railways was not delivered. 


2. According to the plaintiff’s case, 
certain steel goods were booked in two 
wagons from Khusri Pandra Branch sid- 
ing on the Eastern Railway to Dimapur 
Manipur Road on the North-East 
Frontier Railway. Goods of one of the 
wagons were duly delivered but those in 
Wagon No. NRDC 65129 Invoice No. 12, 
never reached the destination and the 
total goods in that wagon remained un- 
delivered. The plaintiff lodged his claim 
on 9-8-1965 before the CCS, N. F. Rail- 
way, Pandu and the Garrison Engineer, 
Dimapur who was the consignee also 
made a claim. Since the railway author- 
ities did not respond, the suit had to be 
brought after service of notice under 
Sec. 80 of the Civil P. C. The amount 
claimed represented the price of 13 M. 
Tonnes of fabricated steel structures 
which were not delivered. 


3. The Union of India filed a written 
statement indicating. that it was appear- 
ing for self and on behalf of North-East 
Frontier Railway and denied the liability. 
Both sides led evidence and the learned 
Subordinate Judge decided the merits of 
the claim in favour of the plaintiff. This 
finding has not been challenged as erro- 
neous before. us by the learned counsel 
for the respondent. 


4. Further the court below held that 
as the plaintiff failed to prove that the 
loss occurred on the North-East Frontier 
Railway, the suit has tc be dismissed in 
absence of the Eastern Railway as a 
party to the suit an which the consign- 
ment was booked. The plaintiff has no 
appealed. à 


5. Mr. S. K. Mazumdar appearing for 
the appellant has contended that the- . 
learned Subordinate Judge committed a 
serious error in not taking into account 
the amended provisions of S. 80 of the: 


1982 


Railways Act as amended by Act 39 of 

1961 and in relying upen the decisions 

given earlier on the basis of the old sec- 

tion.. The argument app2ars to be well 
>~ founded. 

6. Before 1961 amendment, the sec- 
tion provided for institution of a suit 
against the railway administration where 
either the consignment was booked or 
the loss actually occurred. After the 
amendment, the plaintiff had been allow- 
ed to file his suit, apart <rom the admin- 
istrations contemplated br the old section 
against the railway administration on 
whose railway the destination station 
lies. The language of cl. (b) of S. 80 ag it 
now stands is clear in this regard and 
no other condition for the maintainability 
of suit has been prescribed. The decisions 
given earlier before the section was 
amended have no application now. Our 
view is supported by the decision in Firm 
Kaluram Ram Narayar, Bilaspur v. 
Union of India, (AIR 197 Madh Pra 145). 
The present suit was filed in 1968. The 
decision of the court below without 
examining the amended section is wholly 
illegal and has to be set aside and it has 
to be held that the suit filed against the 
North-East: Frontier Railway on which 
the destination station “ies is maintain- 
able. 


7. In the result, this appeal is allowed, 
the decision of the cour: below is set 
aside and the suit is dezreed with pen- 
dente lite and future interest and costs 
of both courts. 


x 


Appeal allowed. 
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-LALIT MOHAN SHARMA AND 
P. S. SAHAY, JJ. 


Shiv Shankar Prasad Singh and others, 
Petitioners v. State of Eihar anq others, 
Respondents. 

Civil Writ Jurn. Case No. 3845 of 1981, 
D/- 12-3-1982. 

Bihar Land Reforms (Fixation of Ceil- 
ing: Area and Acquisition of Surplus 
Land) Act (12 of 1962), S. 45B — Reopen- 


ing of proceedings under — Collector not - 


having any material befcre him — He 
did: not indicate as to whose age he want- 
ed- to examine — Fresh enquiry unwar- 
ranted. Case law discussed. (Para 5) 
_Cases.. Referred : Chronelogical Paras 
(1981) CWJC No. 384 of 1981, D/- 16-4- 
-1981 (Pat), Thakur Ram Jankiji v. State 
‘of: Bihar ; : 5 


EŻJEZ/C85/82/SMA/SSG 





Shiv Shankar Prasad Singh v. State © 


' Pat. 141 


ILR (1979) 58 Pat 989 5 


Kamal Nayan Chaubey and R. P. 
Sinha, for Petitioners, Surendra Narain 
Jha, Standing Counsel No. 2 and Rajen- 
dra Jha, Jr. Counsel to Standing Counsel 
No. 2, for the State. 


ORDER:— By this writ application, the 
petitioners have challenged the order 
contained in Annexure ‘7’ passed by the 
Collector (Respondent No. 2) under Sec- 
tion 45B of the Bihar Land Reforms 
(Fixation of Ceiling Area and Acquisition 
of Surplus Land) Act, 1961 (hereinafter 
referred to as ‘the Act’). 


2. A proceeding under the provisions 
of the Act in regard to the land belong- 
ing to the petitioners was started several 


years back and the Anchal Adhikari, 
Ramgarhwa and Anchal Adhikari, 
Raxaul (Respondents 4 and 5) had ap- 


pended genealogical tables as in Anne- 
xures 1 and 1/A to their verification re- 
ports giving the names of the land hold- 
ers. After the matter was examined by 
the respondent No. 3, the Additional 
Sub-divisional Officer, Motihari, the order 
in Annexure-4 was passed wherein he 
granted six units for Shiv Shankar Pra- 
sad Singh and his four sons Bishwanath 
Singh, Chandra Kishore Singb, Puru- 
shottam Singh and Umesh Singh, and his 
grandson Ajay Singh son of Bishwanath 
Singh. A perusal of Annexure-4 indicates 
that he rejected the claim of Abhoy Ku- 
mar Singh, Digvijay Kumar Singh and 
Sanjay Kumar Singh sons of Chandra 
Kishore Singh to separate units on the 
ground that they were minors on due 
date, In this way, the petitioners were 
allowed to keep 150 acres of land. Since 
the total area of the land was more, the 
balance area was declared surplus. This 
proceeding thus concluded in 1976. There 
was no appeal or revision filed against 
this order. In 1981, the matter was at- 
tempted to be reopened for re-examina- 
tion under the amended provisions of 
Sec. 45B of the Act and a show cause 
notice was served on the landholders. 
Thereafter, the petitioner No. 1 appear- 
€d in the proceeding. According to the 
petitioner, notice was served only on 
him. The-matter was heard and by the 
impugned order in Annexure-7, the Col- 
lector has decided to reopen the proceed- 
ing. The petitioners have challenged the 
order as illegal. . 

3. Mr. Kamal Nayan Chaubey has con- 
tended that there was no fresh material 
available before the authority on the 
basis of which he could have considered 
the ‘availability (advisability) of reopen- 
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ing the proceeding. The learned counsel 
has further said that perusal of the ear- 
lier order passed in the proceeding indi- 
cates that the question of age was point- 
edly considered before passing final 
orders concluding the proceedings. In 
these circumstances, the proceeding can- 
not be reopened. Mr. Chaubey has also 
relied on the statements in a rejoinder 
petition filed by the petitioners to which 
the certificates of the Bihar Secondary 
School Examination in regard to six adult 
members of the family have been attach- 
ed. The said rejoinder petition appears 
to'have been misplaced and is not avail- 
able now, but the learned State counsel 
affirms that a copy of the said petition 
was served on him. Mr. Chaubey has 
produced before us photostat copies of 
the aforesaid certificates which indicate 
that even the youngest adult member of 
the family who has been allowed a unit 
was born on 7-4-1950, which means that 
he was correctly allowed a separate unit. 
In. these circumstances, it is contended 
that the impugned order should be 
quashed, 


4. Mr. Brajendra Jha, junior counsel to 
S. C. Il, appearing on behalf of the re- 
spondents, has relied on the statements 
in the counter-affidavit filed on behalf of 
the respondents 1 to 6 and has attempted 
to support the order. 

5. We have gone through the impugn- 
ed: order in extenso. It appears that the 
Collector did not have before him any 
material calling for reopening of the 
proceeding. He has, therefore, not been 
able to indicate as to whose age he wants 
to re-examine. It is futile to suggest that 
Sheo Shankar Prasad Singh grandfather 
of Ajay Singh or some of his sons could 
not be entitled to separate units as it is 
absurd to assume that they also were not 
major on the due date. Since the Col- 
lector has not indicated as to whose age 
he is doubting, the impugned order indi- 
cates an attempt to start a fishy enquiry 
which cannot be permitted under the 
section. The object and scope of the sec- 
tion has been examined by this court in 
several decisions , including those in 
CWJC No. 1925 of 1979. S. N. Ghose v. 
The State, disposed of on 24-10-1979 (re- 
ported in ILR (1979) 58 Pat 989) and 
CWJIC No. 384 of 1981 Thakur Ram Jan- 
kiji v. State of Bihar, disposed of on 
16-4-1981. The power under the section 
has to be exercised sparingly and for 
adequate reasons and the proceeding con- 
cluded earlier cannot be reopened mere- 
ly for verifying whether the orders were 
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correctly passed. There should be some 
reason present before the authority in 
the shape of some material justifying an 
action. This is completely lacking in the 
present case. Further, the aforesaid certi- 
ficates indicate that the earlier orders 
must have been passed correctly. 


6. For all these reasons the impugned 
order in Annexure-7 is quashed and the 
writ application is accordingly allowed, 
but without costs, 

Petition allowed. 
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LALIT MOHAN SHARMA AND 
RAMCHANDRA PRASAD SINHA, JJ. 

Sudhindra Chandra Mallik, Petitioner 
v. State of Bihar and others, Respon- 
dents, 

Civil Writ Jurn. Case No. 1216 of 1981 
(R), D/- 26-3-1982. 

(A) Constitution of India, Art, 226 
Writ petition — Interested party — Peti- 
tion for declaration of a school sought to 
be nationalised, as ‘minority’ school 
Teacher in school is interested party in 
dispute — If the school is held to be a 
nationalised one, the terms and conditions 
of his service including his right of pen- 
sion will be as those of resti of the tea- 
chers in the State working in the nation- 
alised schools, (Para 5) 


(B) Constitution of India, Art. 226 — 
Writ petition — Addition of party — 
Authority to do so is included in Art, 226 


— 


La 


vor 


— S. 141 of C. P. C. cannot be a bar in . 


doing so. (Civil P. C. (1908), S. 141). 
(Para 5) 
(C) Constitution of India, Art. 226 
Writ petition — Impleadment of parties 
— Petition for declaration of 2a school as 
‘minority’ school Every person who 
may be somehow interested in the result 
thereof, cannot be impleaded as a party 
specially where the case is like the 
instant one in which an unknown large 
number of people are bound to be inter- 
ested in the question to be determined. 
(Para 7) 
(D) Constitution of India, Art. 166 — 
Order by or on behalf of the State — 
What is not, 


Where ‘the materials on record indicat- 
ed that the draft order although express- 
ed in the name of the Governor of Bihar , 
and signed by the Deputy Secretary, was 
not issued so as to be an effective order 
and remained in the records without be- 
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ing communicated to any person inter- 
ested in the matter it could not be said 
to be an order by or on behalf of the 
State. AIR 1963 SC 395, ATR 1961 SC 493 
rand 1969 Pat LJR 177, Foll (Para 9) 


(Œ) Constitution of India, Art. 30 — 
Party claiming institution to be minority 
institution — Burden of — Nature of. 


For the application of Article 30 it is 
necessary that an institution is proved to 
have been “established” as well as 
“administered” “ by mincrity. The two 
terms have been used in the Article con- 
junctively and the burden lies on the 
party asserting the insttution to be a 
minority institution to prove both the 
facts. (Para 14) 


(F) Constitution of India, Art. 30 — 


The right under Art. 30 can be lost and 
it is also possible to surrender the same. 
(Para 15) 


(G) Bibar Private Secondary Schools 
(Taking Over of Administ-ation and Con- 
trol) Ordinance (1980), S. 3 — Order 
negativing claim as to school being min- 
ority school set aside and matter re- 
manded for fresh decision by Govt. — 
Management of school as nationalised 
school till decision is not rendered illegal 
as all schools except minority schools 
stand automatically natiomalised without 
any notification. (Para 21) 


Cases Referred : Chronological Paras 


(1982) CWJG No. 1288 of 1981 (R) D/H- 
‘4-2-1982 (Pat},-Ananta Narayan Mukh~ 
opadhyay v. Union of India 7 

(1980) CWJC No. 534 of 1980 (R), D/- 
10-10-1980 (Pat) 3, 8, 11 

AIR 1979 SC 193: 197¢ Serv LJ 332: 
(1979) 1 Serv LR 1: 1978 Lab IC 1672 


5 


i, 


11 
AIR 1977 SC 629: (1976) 3 SCC 242: 
1977 Lab IC 281 10 
AIR 1977 Pat 12 16 
(1976) CWJC No. 23 of 1976 (R), D/- 14-9- 
1976 (Pat) \ 3, 8 
AIR 1974 SC 1389 15 


AIR 1974 SC 1755 : 
1974 Lab IC 587 
1974 Serv LJ 515: 


1974 Serv LJ 576 : 
7 
1973 WLN 892 (Raj) 
1 


AIR 1973 Pat 101 - : 15 
AIR 1971 SC 1737 oe 16 
AIR 1970 SC 2079 = 16 
AIR 1969 SC 465 ; - . 16 
„AIR 1969 Ker 191 15 


1969 Pat LJR 177: 1969 BLJR 482 9 


AIR 1968 SC 662 44, 15 
AIR 1964 SC 72 10 
AIR 1963 SC 395 : = 9 


Sudhindra Chandra Mallik v.. State 
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AIR 1962 Pat 101 (FB) 16 
AIR 1961 SC 493 9 
AIR 1961 SC 1402. 15 


B. C. Ghose, S. B. Sinha, M. K. Laik, 
V. S. Prasad and T. Sen, for Petitioner; 
Shreenath Singb, K. K. Sahay, S. N. 
Singh, T. Bodra, Govt, Pleader No. 2 and 
B. S. Lal, Jr. Counsel to Govt. Pleader 
No. 2, for Respondents. 


LALIT MOHAN SHARMA, J.:— The 
question raised in this case is whether the 
Dhanbad High School is a minority school 
based on language. The petitioner, who 
claims to be the President of its Manag- 
ing Committee, claimed it to be so and 
in the writ application, as originally 
filed, prayed for a writ of mandamus di~ 
recting the State and certain authorities, 
impleaded as respondents, to publish the 
order passed in August, 1978, as eon- 
tained in Annexure ‘9’, and to declare 
the school as a linguistic minority school 
in accordance with Sec. 69 of the Bihar 
Secondary Education Board Act, 1976 
(hereinafter referred to as the 1976 Act). 
The petitioner also challenged the notifi- 
cation dated 27-7-1981, Annexure ‘14’, 
purporting to take over the school under 
the provisions of S. 3 of the Bihar Pri- 
vate Secondary Schools (Taking Over of 
Administration and Control) Ordinance, 
1980 (hereinafter referred to as ‘the 1980 
Ordinance’). The case was placed for ad- 
mission on 5-8-1981 when three persons 
appeared and wanted to oppose the writ 
application: The case was admitted under 
the orders of a learned single Judge on 
the same day, but the prayer for stay. 
was rejected. The intervenerg were 
granted permission to be heard at the 
time of final hearing of the case. They 
will be referred to hereafter as the inter- 
veners. The petitioner went to the Su- 
preme Court against this Court’s order 
rejecting his prayer for stay and it is 
his case that while a counter affidavit 
was filed on behalf of the State there, 
he learnt about an order dated 23-6-1981 
passed by the Education Commissioner, 
on the basis of a report by the Special 
Secretary, respondent No. 8, as contained 
in Annexure ‘16’, holding that the peti- 
tioner’s claim is not correct. He, there- 
fore, filed a petition in the present case 
for amendment of the writ application 
by adding a relief for declaring Annex- 
ure ‘16’ as without jurisdiction and for 
quashing the same and for restraining 
the respondents from interfering with 
fhe management of the school. The Su- 
preme Court. dismissed the petitioner's 
application, ‘but observed that the case 
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should be taken up for final hearing be- 
fore 17-1-1982. Accordingly, the case was 
taken up for hearing by my learned bro- 
ther Mr. Justice R. C. P. Sinha singly on 
15- 1-1982. The application for amendment 
of; the writ petition, referred to above. 
Was filed at that stage. Mr. Justice Sinha, 
after hearing the case for some zime, 
referred it to a Division Bench. Steps for 
preparing the case for hearing before a 
Division ‘Bench were, thereafter, taken 
expeditiously and it was directed to be 
heard on 4-2-1982. One Hargourj Prasad 
Singh filed a petition in person for be- 
ing added as a party respondent to the 
case. His application as also the veti- 
tioner’s application for amendment of the 
writ petition were directed to be placed 
for orders along with the final heaving. 
Several counter affidavits and further 
affidavits were also filed by the parties. 
The case was taken up for hearing on 
4-2-1982 and it was concluded on 12-2- 
1982. Since the deputation of my learned 
br other at Ranchi was only till that date, 
learned counsel for the parties stated 
that the judgment could be delivered at 
Patna when I went back. 


2. The petitioner’s case, as made out 
in| the writ application, is that the Ben- 
gali residents of Gobindpur, which was 
earlier the sub-divisional headquarters, 
established the school as a middle school 
under the leadership of Sri J. C. Mal- 
lick, the grandfather of the petiticner. 
The sub-divisional headquarters were 
shifted to Dhanbad in or about 1919 and 
the school was also shifted to Dhanbad. 
Sri Mallick was the founder Secretary of 
the school and continued as the Secretary 
of/the Managing Committee till his death. 
In| or about 1912 the middle school was 
upgraded up to the high school standard. 
After the death of Sri J. C. Mallick, in 
or! about 1939 his son Sri H. C. Malick 
was appointed as the Secretary and he 
continued as such till his death in 1949. 
` Bis son, the present petitioner, has been 
holding the post of Member/President of 
the Managing Committee of the school 
since 1974. It has been asserted that the 
control of the school has always heen in 
the hands of the Bengali speaking min- 
ority and a number of annexures have 
been relied upon as the proof thereof. 


: 2. The petitioner further referred to 
S. 69 of the Bihar Secondary Education 
Board Ordinance,- 1975 which saved the 
religious -or linguistic minority schools 
from its operation. Sub-sec. {2}: of S. -69 
of ‘the Ordinance directed. the Secondary 
Board, established under S. 3 of the Or- 
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dinance, to decide the questions eis 
to the minority nature of the school in 
accordance with the provisions of Arti- 
cles 29 and 30 of the Constitution of 


India. It was also provided that the State a. 


Government could be moved agains; the 
decision of the Board, and the State’s 
decision in that regard would be final. 
The aforesaid S. 69 of the Ordinance was 
retained in the 1976 Act which followed. 
As the provisions of the Act were illegal- 
ly attempted to be applied to the school 
in question, the Secretary of its Manag- 
ing Committee Sri B. N. Singh Chou- 
dhury requested the Board to hold the 
school as a minority one.and on failure 
thereof moved this Court in CWJC No. 
23 of 1976 (R) in April, 1976. This Court 
by an order dated 14-9-1976, as contain- 
ed in Annexure 3, directed the Second- 
ary Education Board to dispose of the 
petitioner’s application before it under 
S. 69 of the said Ordinance. In para 47 
of the writ application it has been men- 
tioned that the petitioner came to learn 
that the Education Minister Janab Ghu- 
lam Sarwar passed an order, on the 
basis of certain recommendations made 
by some State officer, to declare the 
school in question as a linguistic minority 
institution and an order in the name of 
the Governor of Bihar was passed in 
Aug. 1978, as contained in Annexure ‘9’. 
A direction was also given for its publi- 
cation in the official gazette, but the same 
was not complied with and the petitioner 
filed another writ application in this 
Court which was registered as CWJC No. 
534 of 1980 (R) and was disposed of on 
10-10-1980 on the terms as mentioned in 
Annexure ‘12’. The Board of Secondary 
Education had been abolished by then, 
and all the schools had been nationalised. 
The State Government was directed to 
dispose of the vetitioner’s application 
filed earlier, claiming minority nature of 
the school, within six months thereof. 
The interveners, who have appeared be- 
fore this Court, were allowed to take 
part in the enquiry. Accordingly, respon- 
dent No. 9 Sri V. S. Dubey, Director, 
Public Instruction and Special Secretary, 
Education Department, Government of 
(hereinafter referred to as ‘the 
Director’) heard the petitioner and the 
interveners in Jan. 1981, but no orders 
were passed for several months and later 
the impugned notification. as contained in 
Annexure ‘14’ was issued. In these cir-* 
cumstances, the petitioner had to come ta 
this Court again BY: the aa writ ap- 
plication,- . : 
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4. In his ‘amendment petition, the 
petitioner stated as to how he learnt 
about the enquiry report af the Director 
as mentioned in Annexure ‘16’ and that 
she had been advised to further pray for 
quashing Annexure ‘16’. : 


5. In his application zor addition as 
a respondent in the case, Hargauri Pra- 
sad Singh has stated that he is a teacher 
in the school, and since he is bound to 
be affected by the decisions in this case, 
he is a necessary party. Sri Shreenath 
Singh besides appearing for the inter- 
venors has also appeared for him and 
contended that all these persons as also 
seven other intervenors, who had been 
heard by Sri Dubey before passing An- 
nexure 16, are necessary parties and the 
writ application is liable to be dismissed 
in their absence. Accordirg to the learn- 
ed counsel, even after aċding Hargauri 
Prasad Singh as a party and hearing the 
other three intervenors, the defect is not 
cured as the other seven intervenors are 

“inot before this Court. ‘With respect to 
the interest of Hargouri Prasad Singh, it 
has been urged, and it appears to me 
rightly, that he as a teacher of the 
school is certainly interested in the dis- 
pute as to who is his employer. If the 
school is held to be a nationalised one, 
the terms and conditions of his service 
including his right of pemsion will be as 
those of rest of the teackers in the State 
working in the nationalised schools. I, 
therefore, hold that he is a proper party 
fit to be added as a respondent. Sri B. C. 
Ghose opposed the apdlication on the 

_ ground that the provisiors of O. 1, R. 10 

“of the Civil P. C. (hereinafter referred 
to as ‘the Code’) are not applicable to 
writ petitions as express.y declared in 
S. 141 (Explanation) of the Code. Sri 
Singh may not be right in pressing his 
application for addition wader O. 1, R. 10 
of the Code, but it is noz correct to sug- 
gest that a party cannoj be added to a 
proceeding for writ. Authority to do so 
as also to pass other necessary orders for 
the disposal of the proceeding in accord- 
ance with law including the power of 
substitution, calling for the records from 
any inferior tribunal etc. are all neces- 
sarily included in Art. 2&6 of the Consti- 
tution itself. In the circumstances, I add 
Hargouri Prasad Singh as the 10th re- 
spondent. 

6. During the hearing of the case, it 

-was made clear to the parties that they 
must address their arguments on the as- 
Sumption that the prayer for amendment 
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of the writ application as also the appli- 
cation for addition of Hargouri Prasad 
Singh had been allowed. Sri S. B. Sinha, 
learned counsel for the petitioner, Sri 
Shreenath Singh for the intervenors and 
the learned State Counsel for the respon- 
dents; had all indicated their agreement 
to this course as the parties, according 
to them, had already filed their affidavits 
on such an assumption and did not re- 


quire further opportunity after the 
amendments were allowed. I would, 
therefore, now proceed to consider the 


other arguments addressed before us. 


7. In reply to the argument that seven 
left out intervenors are necessary par- 
ties, Sri S. B. Sinha argued that every- 
body, who may be indirectly and remote- 
ly interested in a question raised in a 
case, cannot be held to be a necessary 
party. He relied on the observations in 
paragraph 4 of the judgment of this 
Court in Ananta Narayan Mukhopadhyay 
v. Union of India (CWJC No. 1288 of 
1981-R disposed of on 4-2-1982) and Gen- 
eral Manager S. C. Railway v. A. V. R. 
Siddhanti (1974 Serv LJ 576) : (AIR 1974 
SC 1755). Sri Sinha is right. It is diffi- 
cult, rather impossible, to implead every 
person as a party to the case, who may 
be somehow interested in the result 
thereof, specially where the case is like 
the present one in which an unknown 
large number of people are bound to be 
interested in the question to be deter- 
mined, Even in a regular suit, where 
public right is involved, R. 8 of O. I of 
the Code has evolved a theory of repre- 
sentation. I, therefore, overrule the ob- 
jection of Sri Shreenath Singh in this 
regard. So far three of the intervenors 
are concerned, namely, Brajendra Ki- 
shore Prasad (Municipal Commissioner), 
Badri Prasad Gupta (Secretary Jan Kal- 
yan Sangh) and Rabindra Chandra Sinha 
(Advocate) they along with Hargouri 
Prasad Singh have opposed the applica- 
tion through Sri Shreenath Singh and 
cannot have any grievance on that score. 

8. The case on behalf of the petitioner 
was opened by Sri B. C. Ghose, who was 
followed by Sri S. B. Sinha. It was con- 
tended that the order in Annexure ‘9’ 
determined the issue in favour of the 
petitioner finally and the State Govern- 
ment does, not have any jurisdiction to 
ignore it or, to take a contrary. decision 
later. Annexures ‘14’ and ‘16’ are, there- 
fore, ultra vires. Comparing the. provi- 
sions of S. 69 (2) of the 1976 Act and 
S. 18 (2) of the.1980 Ordinance, it was 
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Pointed out that a decision declaring the 
School as a minority institution was not 
required to be notified in the Bihar 
Gazette before it could be operative. The 
order in Annexure ‘9’ issued in the name 
of the Governor of Bihar.and duly auth- 
enticated as required by Art. 166 of-the 
Constitution became operative and bind- 
ing on the State and could not be later 
given a go-by. Sri Shreenath Singh argu- 
ed that no order has finally been passed 
at all and Annexure ‘9’ was merely a 
draft of a proposed order intended to be 
passed. He emphasised the fact that nei- 
ther the date nor the memorandum 
number was given in Annexure ‘9’ which. 
is. at page 104 of the record. The peti- 
tioner in his writ application also _ has, 
therefore, given only the month and the 
year of Annexure ‘9’ and not the date, 
At the bottom of the’ order a direction 
had been given for its publication in the 
Bihar Gazette, but this was also a tenta- 
tive draft without the date and the meme 
number, and admittedly it was never 
published. The number mentioned. at the 
top of Annexure ‘9’ refers to the file and 
the blank space provided for the memo 
number thereafter is unfilled. Correctly 
appreciating the inchoate nature of An- 
néxure ‘9’. the petitioner, in the present 
application prayed for a direction to the 
respondents fo publish or notify the 
order therein and for a writ “directing 
the respondents to declare the said Dhan- 
bad High School as a linguistic minority 
school in accordance with the provisions 
of the said Act”. The petitioner ‘had, on. 
15-3-1980, sent a letter fo Sri N. D. J. 
Rao, Advisor to the Governor of Bihar, 
a copy whereof is Annexure ‘10/A’ (pages 
109 to 112), and in regard to Annexure ‘9’ 
he had stated in the penultimate para- 
graph that “fhe order has not so far been 
published and put into implementation, 
the whole matter is still hanging in un- 
certainty” (emphasis added). In his 
memorandum to the Chief Minister (An- 
nexure ‘10/D’ at pages 116 to 118) he re- 
iterated this stand by stating : 

ł : 

“May your honour, in the circum- 
stances, be pleased to direct the release 
of the order forthwith and restore the 
confidence of the minority”. (emphasis 
added) ; 

The High Court, while disposing of 
CWJC No. 23 of 1976 (R) ordered that : 

"In this (sic) circumstances, I direct 
the Bihar Secondary Education Board to 
decide the application filed by the peti- 
tioner on 11-11-1975 (Annexure 5) for 
declaring the Dhanbad High School. as a 
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minority school”. (Vide Annexure ‘8’ at 
Page 103). 

This again indicates that the issue was 
not closed in favour of the petitioner by 
Annexure ‘Y. The petitioner correctly, 
understood’ the position as is further 
clear by his letter to the Minister J anab 
Ghulam Sarwar Saheb (Annexure ‘10/F’) 
wherein he reiterated that: . 

“This order of the Hon'ble High Court 
has been passed as early as on 14-9-1976, 
In view of the specific directions given 
by the High Court this exorbitant delay 
in deciding the application may expose 
the Bihar Secondary Board to the risk 
of violating the orders of the High 
Court”. (page 122) 

At the end of his letier, the petitioner 
made the following request : 

-“On behalf of the Bengali residents of 
Dhanbad, I humbly pray to you that 
order declaring Dhanbag High School as 
a minority school be issued without fur- 
ther loss of time” ; 

Apart. from the relief in the present ap- ® 
plication, mentioned above, which is not 
consistent with the .stand taken by the 
petitioner’s counsel at the hearing, it has 
been stated in paragraph 57 of the writ 
application as follows: 

“Your petitioner states that in spife of 
pendency of the aforesaid representation 
filed on behalf of the said school and/or 
the petitioner, the State Government was 
not passing any order intentionally and 
deliberately in spite of clear directions 
made by this. Hon’ble High Court in the 
aforesaid C.W.J.C. No. 93 of 1976 (R) dated 
14-9-1976 as contained in Annexure be’ 
‘8’ hereto.” ° 
The reliefs prayed for by the petitioner 
in C.W.J.C. No. 534 of 1980 (B), quoted 
in paragraph 58 of the writ application, 
also lead to the same conclusion, speci~ 
ally the relief (b). It is not necessary to 
further multiply such statements on the 
records indicating tha; the petitioner’s 
own case, earlier as well as in the pre- 
sent writ petition, has been ` consistently 
contrary to what his counsel argued at 
the time of hearing. It has been urged on 
behalf of the respondents that since the 
argument, as addressed on behalf of the 
petitioner, was not to be found in the writ 
application, there was no question of its 
denial, still the State in paragraph 23 of 
its counter affidavit, while dealing with 
the other allegations said: ` ; 

“H is stated that the school in question‘ 
has never been -declared by the State of 
Bihar to be a minority institution”, 
(page 168) 


„proper grounds. 
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The report of Sri Dubey in Annexure TP 
indicates that a similar argument had 
been attempted on behalf of the pet- 
tioner before him, which he rejected an 
The circumstances in 
which the earlier order was passed by the 
Minister, which was later on not imple- 
mented, have been detailec, and Sri B. C. 
Ghose relied on the same in support of 
his argument. Sri Dubey nas said “that 
the then Minister for Eduzation ordered 
on 10-8-1978 on page 14/M of the file to 
notify the school as a minority institu- 
tion, but before this could be done, the 
Minister happened to g? to Dhanbad 
where he was faced with angry protest 
and demonstration against his order dated 
10-8-1978 which was yet t> issue”. On 
his way back to Patna he asked the office 
by his note on page 15/N of the file not 
to issue his order and desired that the 
matter be enquired into fresh., Accord- 
ingly, the Government rotification was 
withheld and a fresh report was called 
for. It was argued by Sri Ghose that these 
facts indicate that a final decision had 
actually been taken and it was who_ly 
illegal on the part of the Minister to heve 
reviewed it on the protes: of the deman- 
strators and rioteers. The course adopted 
by him indicates negatior of rule of iaw 
and victory of moboeracy. This should 
not be permitted. 


9. In reply, Sri Shreenath Singh con- 
tended that it is wrong to equate the 
order by a Minister with an order by end 
on behalf of the State. Assuming that he 
Minister had, at one poinz of time, decid- 
ed to concede the minority nature of zhe 
school, this could not close the issue until 
an order on behalf of the State was duly 
passed and notified. Annexure ‘9’ cannot 
be treated to be such an order. Reliance 
Was placed on the observations in para- 


graph 42 of the judgmeat in State of 


Punjab v. Sodhi Sukhdev Singh (AIR 1361 
SC 493), in paragraph 10 of the judgment 
in Bachhitter Singh v. State of Punjab 
(AIR 1963 SC 395) and in State of Bihar 
v. Ganesh Prasad Dubey (1969 Pat LJB 
177). The argument is well founded. The 
materials on record indicete that the draft 
order in Annexure ‘9’, alihough expressed 
in the name of the Governor of Bihar and 
signed by the Deputy Seeretary, was not 
issued so as to be an effective order, It 
remained in the records without 
being communicated to any yer- 
son interested in tke matter. Al- 


of should be sent to the printing press 
for being included in the Bihar Gazette 


ee it was intended that a copy there- 


and to the Director as also to the District 
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Education Officer ete., no such copies 
were sent. The State counsel said, during 
the. argument, that the entire connected 
file is in the court room and the State has 
no objection if the Court decided to 
examine the same or permit the petition- 
er’s counsel to do so with a view to as- 
certain these facts. Since it was not claim- 
ed on behalf of the petitioner that the 
order in Annexure ‘9’ had been communi- 
cated and the allegations in the writ ap- 
plication were themselves contrary to 
such a stand, we did not consider it neces- 
sary to examine the State’s records. An- 
nexure ‘9’ was clearly intended to be op- 
erative only after the date and memo 
number were supplied and after it was 
duly issued for being given effect to. 

10. There was some discussion at the 
Bar as to what is meant by “communica~ 
tion” of an order. Mr. Sinha relied on 
State of Punjab v. Balbir Singh (1976-3 
SCC 242): (AIR 1977 SC 629). There the 
Supreme Court following an earlier deci- 
sion in Partap Singh v. State of Punjah 
(AIR 1964 SC 72) observed that once an 
order is sent out and it goes out of the 
control of the authority issuing it, so that 
there would be no chance whatsoever of 
its changing the mind and modifying it, 
the order must be held to have been com- 
municated, no matter when the Govern- 
ment servant against whom it has been 
issued actually receives it. This proposi- 
tion does not help the petitioner at all in 
view of the finding recorded above. 

11. Mr. Singh also relied on the prin- 
ciples of res judicata for negativing the 
petitioner’s point, mentioned above, on 
the basis of the judgment in C.W.J.C. 
No. 534 of 1980 (R) by M. P. Singh, J. 
The case was disposed of at the admission 
stage itself, but only after hearing the 
parties including the intervenors and the 
order is contained in Annexure ‘12’ from 
pages 132 to 136 of the records. It was 
urged that if Annexure ‘9’ is deemed to 
have finally decided the issue in favour of 
the petitioner, there was no question of 
remitting the case to the State Govern- 


_ment for a decision on merits after hear- 


ing the parties including the intervenors. 
Sri S. B, Sinha replied to the argument 
by saying that a technical plea of res judi- 
cata should not be allowed to be raised 
where it may defeat the fundamental 
rights of a party and result in injustice. 
He relied on the observations of the Rajas- 
than High Court in the case reported in 


1974 Serv LJ 515 that where 
the question relates to inherent 
lack of jurisdiction of an auth- 
ority (hereof the State to pass an 
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order inconsistently made in Annexure 9), 
it cannot be barred by the principles of 
constructive res judicata. Reliance wes 
placed on the observations made in para- 
graph 24 of the judgment in Chief Justice 
of Andh, Pra. v. L. V. A. Dixitulu (1979 
Serv LJ 332: (1979):1 Serv LR 1): (AIR 
1979 SC 193) Sri Sinha also urged that 
the judgment of M. P. Singh, J. should 
be interpreted as an open remand with- 
out deciding the finality or otherwise of 
Annexure 9. It does not appear necessary 
to decide this point, as my finding earlier 
is sufficient to dispose of the controversy. 


12. It has next been urged on behalf of 
the petitioner that Annexure 16 is other- 
wise also fit to be quashed as the finding 
recorded therein has been given on the 
basis of irrelevant and extraneous consi- 
derations and without taking into account 
the relevant evidence in support of the 
petitioner’s case. On behalf of the res- 
pondents, it has been argued that Sri 
Dubey rightly observed in Annexure 16 
(at page 351 bottom) that there was no 
evidence to show that the school had 
been founded by the Bengalee community 
and his conclusion that the school cannot 
be declared as a linguistic minority insti- 
tution cannot be interfered with. Sri 
Shreenath Singh has challenged, as incor- 
rect, the grievance of Sri B. C. Ghose 
that Sri Dubey failed to consider An- 
nexures 6 and 6/A, the recommendations 
of the District Education Officer and An- 
nexure 7, report of the District Develop- 
ment Officer, Dhanbad, which hag vitiat- 
ed his finding. I agree with Sri Singh 
that many of Sri Ghose’s criticisms of An~- 
nexure 16 are misconceived; but for the 
reasons discussed in paragraph 16 below, 
I am of the view that Annexure 16 and 
consequently Annexure 14 are fit to be 
quashed. 


13. In reply to a query by the Bench 
that if Annexure 16 is quashed, what 
further order should be passed in the 
case, Sri B. C. Ghose replied that the 
question whether the school is a minority 
institution should be decided on merits 
by this Court on the basis of the mate- 
rials produced in the case. He said that 
since the claim is in respect to a funda- 
mental right, the High Court cannot avoid 
examining and deciding the dispute on 
merits. Sri Shreenath Singh very enthu- 
siastically supported the suggested course 
and took great paing in placing and ana- 
lysing all the materials available on the 
record. He emphatically asserted that the 
petitioner has not been able to prove his 
case by any cogent evidence. Sri S. B. 
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Sinha, who followed Sri B. C. Ghose in 
the main argument and also concluded 
the case by his final reply was not wholly 
in agreement with Sri Ghose on this 
point. He said that the power of the State, 
as conferred by 5. 18 of the 1980 Ordi- 
nance was quasi-judicial in nature and 
the correctness of Annexure 16 should be 
examined from that angle. If it is found 
that Annexure 16 is vitiated in law and 
fit to be quashed, this Court may remit 
the matter for fresh consideration. I agree 
with Sri Sinha. The distinction between 
the present case and a large number of 
other cases (mainly of the Supreme 
Court) cited by the parties before us is 
that, as in the present case, there was no 
statutory provision for decision of the 
question by an authority in those cases. 
I am not rejecting Sri Ghose’s claim that 
the question, if agitated, may have to be 
ultimately decided by the High Court on 


merits—indeed I am not deciding this 
question one way or the other at this 
stage; but in the present facts and cir- , 


cumstances, I am of the view that before 
proceeding further the statutory auth- 
ority, ie. the State in the present case 
should be asked to perform its duty in ac- 
cordance with law, if its earlier decision 
is found to be illegal. I will further dev- 
elop this aspect later. 

14. For the application of Art. 30 of 
the Constitution, it is necessary that an 
institution is proved to have been “estab- 
lished” as well as “administered” by mi- 
nority. The two terms have been used 
in the Article conjunctively (as observed 
in paragraph 19 of the judgment in 
S. Azeez Basha v. Union of India (AIR| * 
1968 SC 662)), and the burden lies on thej- 
petitioner to prove both the facts. The 
respondents are, therefore, right in as- 
serling that if the petitioner is unsuccess- 
ful in discharging the onus, he must fail 
irrespective of the weakness in the re- 
spondents’ evidence. Sri Shreenath Singh 
argued that as there is no evidence in the 
present case to prove as to who establish- 
eq the school originally or at the stage 
when it was upgraded as a high school, 
the petilioner’s claim has to be dismissed. 
The learned counsel has emphatically as- 
serted that direct acceptable evidence of 
its establishment is an absolute necessity. 
By that, I understand, the respondents 
mean that there should be contempora- 
neous primary evidence as to the actual 
facts regarding the founding of the school. | 
I do not accept that this strict manner of* 
proof is applicable to this case. It is per- 
missible to a party to establish a fact by 
leading circumstantial evidence. Further 
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the strict adherence to the Evidence Act 
is not called for in the present case. The 
evidence led by the parties should not, 
therefore, be scrutinised as strictly as sug- 
gested by Sri Singh. 

15. There was considerable discussion 
at the Bar on the question as to whether 
the nature of an institution which was 
earlier a minority one, could later under- 
go a change. Sri Sinha contended that it 
cannot, Relying on the 2bservations made 
in K. O. Varkey v. Stace of Kerala (AIR 
1969 Ker 191} and in paragraphs 162 to 
164 and 170 of the judgment in the Ah- 
medabad St. Xaviers College Society v. 
State of Gujarat (AIR 1£74 SC 1389), the 
learned court said that the minority cha- 
racter of an institution cannot be given 
up or waived. Sri Shreenath Singh argu- 
ed that the observations made in the case 
of the Ahmedabad St. Xaviers College 
Society (supra) did not reflect the majo- 
rity view and in view =f lhe decisions in 
S. Azeez Basha v. Un:on of India (AIR 
1968 SC 662) and Dmrgah Committee, 
Ajmer v. Syed Hussain Ali (AIR 1961 
SC 1402), the petitioner's argument should 
be rejected. This point is relevant -for 
considering that even cn the assumption 
that the Dhanbad Higk School had origi- 
nally been established by the Bengali 
speaking people, is it permissible to 
examine and hold that due to the subse- 
quent events, it lost its minority charac- 
ter? In paragraph 37 of the judgment in 
Durgah Committee, Ajmer v. Syed Hus- 
sain Ali (supra) it was stated that— 


“If the right to administer the proper- 

ties never vested in tha denomination or 
had been validly surrendered by it or has 
otherwise been effectively and irretriev- 
ably lost to it, Article 26 cannot be suc- 
cessfully invoked.” 
This observation clearly implies that it is 
possible to surrender a right under Arti- 
cle 26. The principle was held in a later 
case by the Supreme Court in S. Azeez 
Basha v. Union of India (AIR 1968 SC 
662) (supra) (see para 20) to be applicable 
to Article 30 case. In Arya _ Pratinidhi 
Sabha v. State of Bihgr (AIR 1973 Pat 
101), a Bench of this Tourt observed in 
paragraph 10 of the judgment that— 

“It is one thing to sev that cultural and 
educational rights embodied in Article 30 
to establish and administer educational 
institutions of their choice are fundamen- 
tal and guaranteed by Constitution and 
therefore, not subject to surrender or 
legislative control, but it is quite another 
thing to contend that in all cases the 
minorities are obliged to exercise that 
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right even though on account of exigen- 
cies of the situation, they may decide 
otherwise, In the instant case, it appears 
that whatever may have been the posi- 
tion in 1957 in respect of school which 
may have been established by Arya 
Samaj, the Managers of the school gra- 
dually decided to allow the school to re- 
ceive the benefit and patronage of the 
Notified Area Committee and later on by 
permitting the school to be converted in- 
to a Government subsidised school. They 
decided not to manage and administer the 
school as a minority school and this sure- 
ly is a discretion which they were com- 
petent to exercise and is not at all in con- 
flict with the guarantee and protection 
given by the provisions of Articles 29 and 
30 of the Constitution.” 

I, therefore, hold that the right under 
Art. 30 can be lost and it is also possible 
to surrender the same. It is another 
question to decide as to what shall be the 
circumstances in which this can be in- 
ferred and what should be the evidence 
required to prove it. I do not propose to 
deal with this aspect. 


16. Now coming back to Annexue 16, 
it appears that Sri Dubey was influenced 
by the fact that two other high schools at 
Dhanbad have already been recognised 
as minority institutions. This iş an irrel- 
evant consideration. Sri Singh argued 
that the decision has not been influenced 
by this observation as is indicated by the 
opening words of the paragraph “There- 
fore, even from convenience point of 
view there is no justification for......... n 
Sri Singh emphasised the word 
and suggested that the authority has men- 
tioned this aspect only as an additional 
consideration and it does not sustain the 
finding. Although the language does sup- 
port this argument to some extent, I do 
not agree that this consideration could 
not have weighed with Sri Dubey, while 
forming his opinion, before he started 
writing his report. It was not mentioned 
only in the penultimate paragraph of An- 
nexure 16, it was also emphasised earlier 
in the following words: 


“Apart from Zila School, Dhanbad 
school is the only high school of general 
character in Dhanbad town+~all other 
schools being of minority character—whe- 
ther religious or linguistic.” 


Further it appears from Annexure 16 
that Sri Dubey did not expect the general 
public to be associated with minority in- 
slitutions at all. He has emphasised the 
fact that some of the documents relied 


on by the petitioner indicated that the 
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managing committee of the school includ- 
ed some non-Bengali speaking persons 
also. He has also mentioned that subscrip- 
tions had been raised by the general pub- 
lic for constructing the school building, 
and, there are non-Bengalis amongst the 
students as well as the staff of the school. 
Sri S. B. Sinha placed the constitution 
of the Managing Committee in Rev. Fa- 
ther W. Proost v. State of Bihar (AIR 
1969 SC 465) and in the Prabandhak Com- 
mittee of Shri Takht Hari Manderji v. 
Chancellor of the Magadh University 
(AIR 1977 Pat 12) to indicate that by mere 
participation of the non-minority com- 
munities—whether by donation or taking 
the benefits of the institution or by asso- 
ciating in the administration—does not 
necessarily lead to the conclusion that 
the institution was not a minority one. 
Sri Sinha also relied on Dipendra Nath 
Sarkar v. State of Bihar (AIR 1962 Pat 
101) (FB), State of Kerala v. Very Rev. 
Mother Provincial (ATR 1970 SC 2079) 
and D. A. V. College, Jullundur v. State 
of Punjab (AIR 1971 SC 1737). I do not 
suggest that the facts mentioned in An- 
nexure 16 and emphasised by Sri Shree- 
nath Singh are wholly irrelevant, but the 
manner in which they have been referred 
to and used in Annexure 16 indicates 
that the authority was not following the 
correct approach as laid down by Courts. 
Consequently, Annexure 16 has to be set 
aside. 

17. In paragraph 13, I have mentioned 
briefly the attitude taken on behalf of 
the parties in regard to the course which 
the Court should adopt now. Since Sri 
5S. B. Sinha agreed that remitting the 
matter to the State for a fresh decision 
on the controversy may be a proper 
order, the objection to such a course has 
to be considered as pressed and develop- 
ed by Sri Shreenath Singh. He placed all 
the annexures to’ the writ application 
which have been relied upon on behalf of 
the petitioner and contended that they 
did not furnish any proof that the school 
Was established and administered by the 
Bengali speaking minority. He argued 
that Annexure 1 series show that non- 
Bengali speaking people were also on the 
managing committee of the school from 
time to time and a representative re- 
presenting the Muslim community and 
another on behalf of the railway 
were always there in the managing com- 
mittee. Referring to the formation of a 
sub-committee consisting of the Secretary, 
the Headmaster and a teacher Abdul 
Ghani for the purpose of selecting and 
appointing a teacher as mentioned in 


Sudhindra Chandra Mallik v. State 


A.L R. 


Annexure 1/J, Sri Singh urged that it 
indicated that the control was not in the 
hands of the Bengali speaking persons as 
the Headmaster of the school could be a 
non-Bengali. Reliance was also placed on 
Annexure B attached to the respondents’ 
reply to the petitioner’s amendment peti- 
tion and referred to in paragraph 30 there- 
of which is a photustat copy of a report 
dated 16-8-1944 titleq as ‘Inspection 
form”. At the bottom of back of page 391 
(ie. the second page of Annexure B) 
against the question “Are all the classes 
of the local community represented on 
the Committee”. The answer is in the 
affirmative by the word “Yes”, Against 
the 2nd item “If there is a proprietor, 
has he control over the decision of the 
Committee?”, the answer mentioned is 
‘No’. With respect to the report of Smt. 
Leela Banerjee, D.E.O. in Annexure 6 
and the report of Sri B. N. Panda, Dis- 
trict Development Officer in Annexure 7 
as also the D.E.Q.’s report in Annexure 
§-A/2, Sri Singh argued that the same be- 
mg opinions of certain officers who could 
not have any personal knowledge, the 
affairs of the school specially in relation 
to its past history cannot be of any use. 
The conclusion which one arrives at after 
analysing the materials produced in this 
case is that the petitioner has failed to 
produce any evidence worth the name for 
Proving the minority character of the 
school. The writ application, therefore, 
must be dismissed on such a finding. 
After considering all the reasons men- 
tioned by Sri Singh in his argument, 1 
do not consider myself in a position ta 
égree with him that it is case of no evi- 
cence whatsoever in support of the peti- 
tioner’s claim. All the relevant evidence 
has not been produced in this case before 
us, according to the parties. Sri Sinha 
repeatedly stated that only some of the 
documents on which the petitioner relies 
have been placed before this Court by 
way of sample. In his reply he said that 
many of the school records are available in 
the school and some of them have been 
brought by the petitioner in the court 
room and were available for inspection 
by the Court, if it so desired. The State 
counsel also stated that the file dealing 
with the present controversy contains 
many other documents which support the 
decision in Annexure 16. They are neither 
detailed in the said report nor in any of 
the affidavits filed on behalf of the respon- 
dents. He also offered the entire records, 
if the Court directed them to be produc- 
ed. Sri Shreenath Singh also contended 
that the petitioner has suppressed bulk 
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of the school records which, if examined, 
would demolish his (petitioner’s) case. He 
specially made a reference to the records 
of the period between the 1949 after the 
death of late Hemendre Chandra Mallick 
(as asserted in paragraph 13 of the writ 
application) and before 1964 when the 
petitioner became the Member/President 
of the Managing Committee (as asserted 
in paragraph 14 of the writ application). 
When admittedly all the relevant records 
have not been voluntacily produced by 
the parties before the High Court and 
have not been discussei in the affidavits, 
and were not placed before Sri Dubey 
and have, therefore, b2en not considered 
in Annexure 16, is it nct the better course 
to remand the matter -o the State, exer- 
cising statutory power under Section 18 
of the 1980 Ordinance to reconsider the 
question after permitting all interested 
persons to file further 2vidence? It is not 
a fight for individual claims, it relates 
to an institution viz., members of the 
public—whether limited to the Bengali 
speaking minority or a larger body of the 
general public. Even if some party has 
failed at some stage to produce all the 
relevant materials, it may be desirable to 
allow a fresh opporturtity in view of the 
larger interest involved in the case. Some 
of the decisions relied on by Sri S. B. 
Sinha and referred to above indicate that 
the features, stressed sy Sri Singh are 
not conclusive for hclding the general 
character of the schoo.. They may tfur- 
nish evidence which hes to be considered 
along with other evidence on the record. 
I, therefore, do not consider it expedient 
to act in haste and clcse the controversy 
by confining the parties to the materials 
already relied on by them. Consequently 
I remand the matter fbr fresh considera- 
tion, 


18. Sri Shreenath Singh repeatedly 
urged that it is essentia? for the petitioner 
to prove that the school was originally 
established by Bengali speaking commu- 
nity before he can be granted any relief 
and since his case mace out in the writ 
application is inconsistent with the case 
he pleaded earlier as also with his af- 
fidavits filed later, it should be disbe- 
lieved and the application dismissed. I 
do not propose to deal with this aspect as 
the matter is going on remand. The 
intervenors may urge the point before the 
State Government. 

19. In answer to a further query by 
the Bench during the course of hearing, 
learned counsel for tke different parties 
had indicated that the 9th respondent, 
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Director Public Instruction and Special 
Secretary Education, Government of 
Bihar, is a proper person to make the 
enquiry on behalf of the State of Bihar 
under S. 18 of the 1980 Ordinance. He 
is accordingly directed to fix a date and 
inform the parties including the peti- 
tioner, the 10th respondent and the inter- 
venors and permit them to rely on any 
further evidence, they may choose to file. 
It is expected that the petitioner will pro- 
duce the entire records of the school in- 
cluding the records of the years 1949 to 
1964. The 9th respondent should examine 
and discuss in his report the records of 
the Government file also. As the matter 
has been hanging for a considerable 
period, it is highly desirable that the 
Same be concluded as expeditiously as 
may be possible, preferably within three 
months from the date on which the re- 
spondent No. 9 receives a copy of the 
order. 


20. It was contended on behalf of the 
petitioner that in case of remand, the 
respondents must be directed to hand 
over the school to the petitioner and the 
other members of the Managing Commit- 
tee for its management. On behalf of the 
respondents, this course was seriously 
challenged, inter alia, on the ground that 
a large amount of money has been given 
by the State on the basis of the school 
being a general one and the money may 
be squandered. The petitioner’s counsel 
Said that the amount which runs into lacs 
is in the Banks in fixed deposits and is 
not available for withdrawal. Sri Lal 
appearing for the State also referred to 
several fresh accounts opened by the 
State, according to the requirement of 
the present law applicable fo the nationa- 
lised schools. 


21. Sri B. C. Ghose had, in regard to 
these funds, suggested that the State may 
close these new accounts and withdraw 
the funds deposited therein. After taking 
inte account all these papers, I am of the 
view that the school may be permitted to 
be run as a nationalised school, till the 
matter is decided against by the respon- 
dent No. 9. I would like to emphasise in 
this regard that the taking over of the 
school by the State is not dependent on 
Annexure 16 or Annexure 14. As a re- 
sult of S. 3 of the 1980 Ordinance all the 
schools, excepting the minority schools, 
were automatically nationalised, without 
needing any notification in this regard. 
It is, therefore, not permissible to hold 
that the management of the school will 
be necessarily illegal after Annexures 14 
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and 16 are quashed. So long the peti- 
tioner does not establish his case about 
the school being a minority one, I do not 
see any compelling reason for disturbing 
the management of the school. The 
prayer on behalf of the petitioner in this 
regard is, therefore, rejected. 

22. In the result, this writ application 
is allowed on the terms mentioned above 
There will be no order as to costs. 

RAM CHANDRA PRASAD SINHA, 
J.:— I agree, 

Petition allowed. 
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K. B. N. SINGH, C, J. AND PREM 
SHANKER SAHAY, J. 

Bawa Gopal Das Bedi & 
others, Petitioners v. 
and others, Respondents. 

Civil Writ Jurn, Case No. 725 of 1981, 
D/- 2-12-1981. 

(A) Gold (Control) Act (45 of 1968), 
S. 66 — Applicability — Reasonable be- 
lief that provisions of Act have been or 
being violated, is condition precedent — 
Seizure of entire ornaments from locker 
of licensee — Not justified — High 
Court interfered and directed return of 
ornaments forthwith. (Constitution of 
India, Art, 226). 

The condition precedent for applica- 
tion of S, 66 is the reasonable belief that 
the provisions of the Act have been or 
are being or are attempted to be contra- 
vened, Thereafter the power extends to 
the seizure of such gold in respect of 
which contravention has been either 
made or is about to be made and the 
section did not permit an indiscriminate 
seizure with a view to fishing out mate- 
rial to form a belief and justify it by 
reasons culled therefrom. The belief 
must be of an honest and reasonable per- 
son based upon reasonable grounds. It 
was not a matter of subjective satisfac- 
tion. Case law discussed. (Para 7) 

Where the gold ornaments were seized 
from a locker which was taken on hire 
at Patna Branch of Allahabad Bank by 
a licensee from Amritsar who had ob- 
tained permit for 
ments from one State to other. and who 
had also dealings with jewellers of 
Patna, the acts of the authorities con- 
cerned in searching the locker and in 
seizing the ornaments kept therein were 
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partment the fact whether there was a 
reasonable belief or not was to be deter- 
mined ‘only after enquiry. Unfettered 
powers of seizure were not contemplated 
by law makers in order to embark upon 
a roving enquiry, to form an opinion 
whether any prevision of the Act has 


been violated or not. There should be 
some materials in order to be, prima 
facie, satisfied that some of the provi- 


sions of the Act have been violated, Per- 
sons dealing in gold ornaments would 
always have connection with jewellers 
and that alone would not be sufficient to 
form a reasonable kelief, in order to seize 
the ornaments. The High Court, there- 
fore, interfered enc the authorities were 
directed to return the ornaments to the 
licensee forthwith. ATR 1972 SC 689 and 
AIR 1962 SC 1559, Dist. (Para 11) 
(B) Constitution of India, Art, 226 — 
Alternative remedy — Petitioner chal- 
lenging the seizure of ornaments under 
S. 66 of Gold (Control) Act as without 
any material and wholly without juris- 
diction — Existence of alternative appeal 
under S. 80 of the Act — Jurisdiction of 
High Court under Art. 226 is not barred. 
Case law discussed. (Gold (Control) Act 
(1968), Ss. 66, 80}. {Para 4) 
Cases Referred: Chronological Paras 
AIR 1973 SC 106 
AIR 1972 SC 689 7, 8 
AIR 1972 All 16 4 
AIR 1972 All 231: 1972 All LJ 204 4 
AIR 1971 SC 2451: 1971 Tax LR 1747 7 
ATR 1970 SC 645 4 
(1969) 28 STC 481 (Al) 7 
AIR 1968 SC 98 4 
AIR 1968 SC 1232 7 
AIR 1967 SC 1 7 
AIR 1967 SC 523 i 
4 
7 
7 
8 
7 
4 
7 
qT 
7 


-3 


AIR 1967 SC 1801 

AIR 1966 SC 197 

AIR 1964 SC 925 

AIR 1962 SC 316: 1962 (1) Cri LJ 364 

AIR 1962 SC 1559 

AIR 1961 SC 372 

AIR 1961 SC 609 

AIR 1961 SC 1570 

AIR 1960 SC 554: 1960 Cri LJ 735 

AIR 1954 SC 415: 1954 Cri LJ 1029 

AIR 1951 Bom 299 : 
S. N. Kakkar end Chandramauli Ku- 

mar Prasad, for Petitioners; A. K. Sinha, 

Sr, Standing Counsel’ and Govt. of India, 


‘for Respondents. 


P. S. SAHAY, Ju— The petitioners 
have moved this Court for quashing of 
the proceedings relating . to the search 
and seizure of their. gold ornaments. from 
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locker No, 64 of Allahabax Bank, Rajen- 
dra Nagar Branch, and for a direction 
to the respondents to rel2zase the afore- 
said gold ornaments, 


* 9. Here it will be nezessary to state 
the facts mentioned in tie application. 
Petitioner No. 1, Bawa Gopal Das Bedi 
and Sons, is a registered . partnership 
firm dealing in the businēss of gold and 
petitioners 2 to 4 are its partners. The 
firm is a licensee under the provisions of 
the Gold (Control) Act, 1968 (hereinafter 
to be referred as the Act) bearing dealer 
licence No. 11/63. The firm is also per- 
mitted for inter-State movement of gold 
ornaments and sales, A copy of the certi- 
ficate granted by Assistant Collector, 
Central Excise, Amritsar. dated 8-3-1973 
has been filed and marked as Annexure 
1. Under the Gold (Control) Rules (here- 
inafter to be referred as the Rules) every 
licensed dealer has to maintain accounts 
under Rule 11 and the datails have to be 
filled up in form G.S. 12. The case of the 
petitioners, further, is that some of the 
petitioners left Amritsar zn 3-1-1981 with 
gold ornaments weighing 4482.750 grams 
and reached Kanpur and there they sold 
79.600 grams to a licensəd dealer named 
Kashi Jewellers and 283.200 grams to 
another licensed dealer of the same 
place, namely, Society J2wellers, 


On 9-1-1981 the petitioners’ firm pur- 
chased 636.700 grams of gold ornaments 
from Lakshmi Jewellers, Coimbatore, 
and, thus, the petitioners’ firm was in 
possession 4836.650 grams of ornaments. 
Some of the petitioners came to Patna 

-and on 10-1-1981, 1101 grams of gold 
were sold to Alankar Jewellers and the 
remaining gold ornaments weighing 
3735.650 grams were kept in locker No. 
64, which was hired by petitioners Nos. 
3 and 4 and their broiher Pradeep on 
31-7-1978 (Annexure 3), of Allahabad 
Bank, Rajendra Nagar Branch, Patna by 
petitioner No. 4, The relevant entries 
were made in form G.S. 12 and copy of 
the same has been filed and marked An- 
nexure 2. It is, further stated in the 
petition that three raids. were conducted 
by the Central Excise [epartment in the 
business premises of Messrs. Alankar 
Jewellers, Muradpur, and also at the re- 
sidence of the proprietcr, Sri Jai Nath 
Prasad. On 21-1-1981' a brief case belong- 
ing to petitioner No, 4 and Pradeep Ku- 
mar containing a blank voucher bearing 
serial No. 231 also bearing the stamp of 
the Inspector (Gold Control Officer) Cen- 
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tral -Excise, Gold Range, Amritsar, of 
gold licence No. 11/63 of petitioner No. 1 
firm was found and was seized by the 
officers. 


On 27-1-1981 in the business premises 
of Alankar Jewellers two godrej keys 
of the lockers of the Bank were recover- 
ed and it may be mentioned that they 
belonged to petitioners Nos, 3 and 4. Jai 
Nath Prasad gave a statement before the 
Department and a copy of the same is 
filed as Annexures 4 and 5, Petitioner 
No. 1 having lost the kev of the locker 
of Allahabad Bank, filed an application 
before the Manager of the Bank on 29-1- 
1981 that the key has been lost and a 
prayer was made for breaking open the 
locker and the petitioner was asked to 
come after ten days so that necessary 
directions may be taken from the higher 
authorities in this regard. A similar ap- 
plication was filed by Pradeep Kumar on 
28-1-1981 regarding the loss of key of 
State Bank. On 6-2-1981 petitioner No. 2 
went to Allahabad Bank for opening the 
locker and was told that the Officers of 
the Central Excise Department had open- 


ed the locker and has seized the orna- 
ments kept there weighing 3735.650 
grams on 5-2-1981. Petitioner No. 2 


thereafter filed an application before re- 
spondent No. 2 for the return of the 
ornaments but it was refused and on the 
other hand the Officers took his state- 
ment copy marked Annexure 6. 


Thereafter, petitioner No. 2 went to 
Kanpur and on his return sent an appli- 
cation under registered cover, copy of 
which: has been filed and marked Anne- 
xure 7, but no reply was received from 
the authorities concerned and then again 
a reminder was sent, a copy of which 
has been filed and marked Annexure 8. 
It has also been stated that the Blank 
Voucher No. 231, was lost and for that 
the petitioners filed an application be- 
fore the Inspector (Gold Control), Am- 
ritsar, and the said voucher was cancell- 
ed by the Inspector by his order dated 
3-1-1981 (vide Annexure 9), It is stated 
in the application that in spite of vari- 
ous reminders the authorities were not 
releasing the gold ornaments which have 
been illegally seized by them. In para- 
graph No. 23 of his application some 
allegation was made against respondents 
Nos, 3 and 4 but the learned counsel at 
the time of hearing sought permission to 
delete the paragraph and the prayer was 
allowed. í 3 
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3. Mr. S. N. Kakker, learned counsel 
appearing on behalf of the petitioners, 
has contended that the search and sei- 
zure is an inroad into the fundamental 
right of the petitioners and the power 
of seizure has been illegally exercised 
under S. 66 of the Act without any mate- 
rial and is, therefore, wholly without 
jurisdiction. 
ted that the search and seizure being 
illegal, the petitioners are entitled for 
the return of those ornaments. Learned 
Senior Standing Counsel, appearing on 
behalf of the Department, has‘ submitted 
that from the facts mentioned in this 
application no illegality on the part of 
the Department has been shown by the 
petitioner“ and the authorities had rea- 
sonable belief that the provisions of the 
Act have been contravened and in that 
view of the matter, they were fully 
justified in seizing the ornaments from 
the locker. He has, further, submitted 
that the Department was conducting an 
enquiry into the matter to investigate 
into the entire case and to issue show 
cause notice to the petitioners under 
S. 79 of the Act to adjudicate the matter 
under S. 78 of the Act. 


It was, further urged that the Depart- 
ment had yet to investigate and adjudi- 
cate the case against the petitioners and 
even after adjudication the petitioners 
have alternative remedy by way of ap- 
peal and revision prescribed under the 
Act and the application was, therefore, 
premature and the petitioners: were, 
therefore, not entitled to any relief in 
this writ application. A detailed counter- 
affidavit has also been filed which will be 
discussed in detail later and it is stated 
that blank voucher form belonging to the 
firm of the petitioners was found in the 
house of Jai Nath Prasad followed by 
two keys of the lockers which admitted- 
ly belonged to the petitioners; one of 
Allahabad Bank and the other of State 
Bank and the whole matter will be cry- 
stallised only after due enquiry, 

4. Mr. Kakker has placed reliance on 
a decision of the Allahabad High Court 
in the case of L. Kashinath v., Collector 
of Central Excise, Allahabad (AIR 1972 
All 16) where in a similar circumstance 
the gold ornaments which were seized 
by the authorities were ordered to be 
released. The aforesaid decision has been 
upheld on appeal preferred by the De- 
partment and the case is reported in the 
same volume, the Collector, Central Ex- 
cise, Allahabad v. L. Kashinath Jewel- 
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lers (AIR 1972 All 231). As regards the 
preliminary objection of alternative re- 


medy a similar objection was also raised 
in the Allahabad case which was nega- 
tived by their Lerdships relying on the 
cases of C. A. Abraham v. Income-tax ™ 
Officer, Kottayam (AIR 1961 SC 609); 
Champa Lal v. Commr. of Income-tax 
(AIR 1970 SC 645); Collector of Customs, 
Bombay v. Shanti Lal (AIR 1966 SC 197); 
New Manek Chowk Spinning and Weav- 
ing Mills v. Municipal Corporation, Ah- 
medabad (AIR 1367 SC 1801) and Zila 
Parishad, Moradabad v. Kundan Sugar 
Mills, Amroha (AIR 1968 SC 98). 


In the instant case it has been urged 


on behalf of the petitioners that the 
authorities have acted beyond their 
powers and jurisdiction conferred on 


them under the Act. In other words, if 
it is found that the seizure itself is with- 
out jurisdiction it will be neither proper 
nor justifiable to ask the petitioners to 
avail of the alternative remedy and from 
the views expressed in the decisions men- 
tioned above it is clear that the peti- 
tioners are also entitled to relief if they 
can succeed in their submissions, under 
Article 226 of the Constitution irrespec- 
tive of the existence of an alternative 
remedy. The preliminary objection raised 
on behalf of the respondents, therefore, 
fails. 


5. It will be necessary to examine in 
detail the facts of Allahabad case to see 
whether it can be pressed into service 
on the facts and circumstances of the 
instant case, in aid of the petitioners. Be~ 
fore going to that I will briefly refer to 
some of the provisions of the Act which 
are relevant for the purpose of this case. 


6. The Gold Control Act was enacted 
in 1968 and the preamble reads as fol- 
lows: ` 

“An Act to provide in the economic 
and financial interests of the community 
for the control of the production, manu- 
facture, supply, distribution, use and 
possession of and business in, gold, orna- 
ments and articles of gold and for mat- 
ters connected therewith or incidental 
thereto.” 

The object of this Act ig to prohibit 
smuggling of gold into the country from 
other countries and its circulation so that 
the country may not be put to any loss 
of foreign exchange and in that view of « 
the matter, detail provisions have been 
made in the Act in order to achieve its 
object, A dealer carrying on business in 
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gold and ornaments has to obtain a 
licence under S. 27 and the acquisition 
of gold by dealer is regulated under 
S. 31 and no licenced desier is entitled 
to buy or otherwise acquire or agree to 
buy or otherwise acquire or accept or 
receive any article, ornament or primary 
gold from a person who is not a licensed 
dealer or refiner. Under Chapt. XI S. 55 
every dealer is required to keep, in the 
form prescribed under the Rules, a true 
and complete account of zhe gold owned, 
possessed, held, controlled, pought or 
otherwise acquired or accepted or other- 
wise received or sold, delivered, trans- 
ferred or otherwise disposed of, by him 
in his capacity as a licensed dealer, 
Chapter XII of the Azt makes provi- 
sions for entry, search, seizure and 
arrest. Any Gold Control Officer may 
search the business premises of a licens- 
ed dealer under S. 58 if ne has reason te 
believe that the provisicns of the Act 
has been or is being, or is about to be 


~ contravened. S. 60 prescribes the condi- 


A 


tion under which the search shall be 
conducted. S. 65 confers power on the 
Gold Control Officer to seize gold if he 
has reason to believe that in respect of 
the gold the provisions of the Act have 
been contravened. S. 66 of the Act pro- 
vides for a power of seizure and sub- 
s. (1) (a), which is relevant, can be use- 
fully quoted. 

“66 (1). If any Gold Control Officer 
has reason to believe that in respect of 
any gold any provision of this Act has 
been, or is being or is attempted to be, 
contravened, then, he may seize:— 

(a) such gold along withthe package, 
covering or receptacle, i any (and the 
contents thereof), in which the gold is 
found.” 

Section 68 gives the power to arrest a 
person. Chapter XIII provides for con- 
fiscation and penalties. Section 71 pro- 
vides for confiscation of gold in respect 
of which any provisions of the Act is 
contravened. Chapter XIV deals with ad- 
judication, appeal and revision and con- 
fiscation may be adjudzed or penalty 
may be imposed under 5. 78. Opportu- 
nity has to be given becore passing any 
order under S. 79. Any person aggriev- 
ed by the order can prefer an appeal be- 
fore the higher authorities under S. 80 
and there is also a provision for revision. 
, Chapter XV prescribes the procedure 

for the offences and the:r trial. Any per- 
son, who contravenes the provisions of 

the Act, is liable for prosecution under 
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S. 85 and under S. 87 punishment is pro- 
vided for an offence for failure to sub- 
mit returns or to maintain the accounts 
under the provisions of the Act and the 
Rules framed thereunder. Persons who 
contravened are tried by Magistrate ex- 
ercising first class powers under S. 98. 


7. After having given the scheme of 
the Act I will briefly deal with the facts 
of the Allahabad case on which strong 
reliance has been placed by Mr. Kakker. 
The Officers of the Excise Department 
having learnt from confidential sources 
searched the business premises of Kashi- 
nath Jewellers, Lucknow, who was a 
licensed dealer, and seized gold orna- 
ments which weighed 22151.370 grams. 
Against that seizure a protest was made 
but the Department did not release the 
goods. Thereafter writ was preferred be- 
fore the Allahabad High Court. The alle- 
gation was that the forms were not 
maintained as required under S. 55 and 
at the time of admission a Pleader Com- 
missioner was appointed because the 
Department agreed to return those gold 
ornaments which were properly account- 
ed for. After the accounting was done 
and verified a major portion of the orna- 
ments seized were returned and only 
3770.015 grams of gold were not return- 
ed and it was retained for the purpose 
of enquiry under the Act, The learned 
single Judge, who heard the application, 
held that the petitioner of that case, on 
his own admission and showing, had fail- 
ed to maintain the accounts and thus he 
had contravened the provisions of S. 55 
of the Act. But that, according to his 
Lordship, did not entitle the authorities 
to seize the gold ornaments in purported 
exercise of their power under S. 66 of 
the Act. 


If there was a contravention of S. 55 
of the Act then a procedure was laid 
down for that and the authorities had to 
follow that. But, so far the seizure was 
concerned it was held that the Depart- 
ment had alleged contravention only un- 
der Section 55 of the Act and the only 
charge was that he had failed to main- 
tain the accounts, Thus, only those orna- 
ments and articles of gold could legally 
be seized which were not accounted for 
by the petitioner in his books of accounts 
and, therefore, the Excise Department 
exceeded their jurisdiction in seizing the 
entire stock of the petitioner. It was, 
further, held that the Department had 
not been able to show as to how they 
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could form a reasonable belief as tọ reasons culled therefrom. The belief 
which particular ornaments were not must be of an honest and reasonable 
accounted for and in absence of any person based upon reasonable grounds. 


such reasonable belief the authorities 
were not entitled to seize any ornaments 
because the Act did not authorise seizure 
or confiscation of any other articles or 
ornaments except those in respect of 
which provisions of the Act are contra- 
vened. Concluding his Lordship held as 
follows: 


“In the absence of the existence of the 
condition precedent, power of seizure 
exercised by the respondents is without 
jurisdiction. The respondents have act- 
ed in excess of their authority and þe- 
yond their jurisdiction in seizing the 
ornaments in respect of which no con- 
travention of S. 55 has been alleged or 
ascertained. The power of seizure is a 
serious inroad on the fundamental right 
of property of a citizen. The authorities 
exercising the power of seizure have to 
act strictly according to law.” 

The decision of the learned single Judge 
was upheld on appeal and the case is 
reported in the same volume at page 231. 
Their Lordships interpreted the word 
“Reason to believe” occurring in dif- 
ferent statutes. Under the Income-tax 
Act the same phrase has been interpret- 
ed in the Calcutta Discount Co, Ltd. v. 
Income-tax Officer (AIR 1961 SC 372); 
S. Narayanappa v. Commr. of Income- 
tax, Bangalore (AIR 1967 SC 523) and 
Sheo Nath Singh v. Appellate Assistant 
Commr, of Income-tax (Central), Cal- 
cutta (AIR 1971 SC 2451). Under S. 110 
of the Customs Act their Lordships reli- 
ed on the decision of Assistant Collector 
of Customs v. Charan Das Malhotra 
(AIR 1972 SC 689); Haji Ahmad Haji 
. Esak & Co. v. Commr. of Income-tax, 
Bombay City (AIR 1951 Bom 299) and 
Deoki Nandan v. M, L. Gupta (1969-23 
STC 481) (All) under the U. P. Sales Tax 
Act and Collector of Customs, Madras v. 
Sampathu Chetty (AIR 1962 SC 316) un- 
der the Sea Customs Act and on a con- 
sideration of those decisions it has been 
held that the condition precedent for ap- 
plication of S. 66 is the reasonable belief 
that the provisions of the Act have been 
or are being or are attempted lo be con- 
travened, Thereafter the power extends 
to the seizure of such gold in respect of 
which contravention has been either 
made or is about to be made and the 
section did not permit an indiscriminate 
seizure with a view to fishing out male- 
rial to form a belief and justify it. by 


It was not a matter of subjective satis- 
faction. 
It was, further, held by their Lord- 


ships that when there is a proper seizure 
in law then only the question of burden 
of proof arises on the dealer. For non- 
maintaining accounts as required under 
S. 55 it was held that the ornaments 
could not be seized and at best the per- 
son could be prosecuted under S. 87 of 
the Act. While aifirming the decision of 
the learned single Judge their Lordships 
further held that the power of seizure 
has to be exercised strictly under an 
authority of law placing reliance in the 


cases of Hamdard Dawakhana v. Union 
of India (AIR 1960 SC 554) and Wazir 
Chand v. State of Himachal Pradesh 


(AIR 1954 SC 415), These decisions have 
been quoted with approval in subsequent 
decisions of the Supreme Court, name- 
ly, in the cases of Bishan Das v. State of 
Punjab (AIR 1361 SC 1570); Khyerbari 
Tea Co, Ltd. v. State of Assam (AIR 
1964 SC 925); Naresh Shridhar Mirajkar 


v. State of Maharashtra (AIR 1967 SC 
1); Municipal Ccrporation of Delhi v. 
Birla Cotton, Soinning and Weaving 


Mills, Delhi (AIR 1968 SC 1232) and Ben- 
net Coleman and Co. Ltd. v. Union of 
India (AIR 1973 SC 105). 


8& Learned Serior Standing Counsel 
for the Department hes relied on some 
decisions of the Supreme Court and 
other High Courts in order to justify the 
actions of the authorities. The case of 
Assistant Collector, Customs v. Charan 
Das Malhotra (AIR 1972 SC 689), was a 
ease under S. 110 (2) of the Sea Customs 
Act (Customs Act?), where it has been 
held that no enquiry at the time of sei- 
zure is necessary but only the satisfac- 
tion of the Officers. That satisfaction 
must be based on some materials which 
is completely lacking in the instant case. 
Similarly, in tne case of Pukhraj v. D. R. 
Kohli, Collector of Central Excise (AIR 
1962 SC 1559) gold and gold ornaments 
were seized from the possession of a pas- 
senger of a train who was travelling 
without ticket. The possession of gold in 
large quantity gave the officers sufficient 
material to hold that the action of the 
aforesaid passenger was not bona fide 
and he was also travelling without tic- 
ket so that his identity may not be dis- 
closed. In that view of the matter, it was 
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held that the officers Lad sufficient rea- 
son to believe to seize the gold orna- 
ments. The facts of tha. case have abso- 


lutely no semblance with the facts 
of the case undər consideration 
where the gold ornaments were 


recovered from a locker which was taken 
on hire by a licensee who was dealing 
in gold. The other cases. relied .upon, are 
on a similar line and need not be con- 
sidered in detail. 


9. On a consideration of the scheme 
of the Act, and the dee:sions, referred to 
above, with special reference to the pro- 
visions relating to search and seizure, I 
am of the opinion that S. 66 of the Act 
hedges in such powers conferred on the 
authorities and that has to be exercised 
strictly in accordance with law. It is 
also not disputed thai petitioner No. 1 
is a licensee and has cbtained permit for 
carrying gold ornamerts from one State 
to other, The firm had also dealings with 
jewellers of Patna ana in that connec- 
tion had to come here and for safe cus- 
tody of the ornaments lwo lockers were 
hired; one of Allahabad Bank and the 
other of State Bank. 


10. Now it has to be seen how far the 
authorities were justifed in searching 
the locker No, 64 of Allahabad Bank and 
in seizing the ornaments which were 
kept there. In this connection it will be 
necessary to refer to she counter-affida- 
vits filed by the Department. It may be 
stated here that it has not been stated 
anywhere in the courter-affidavit whe- 
ther any provisions of the Acl have been 
violated. On a close reading of the affi- 
davit it gives the impression that the 
matter is being enquired into by the 
authorities, in order t> find out if there 
has been a violation of the Act. The 
relevant portion of the counter-affidavit 
may be quoted in this connection:— 

“(F) That locker No. 64 relating to 
Key No. 37 of the Allahabad Bank, Raj- 
endra Nagar Branch, was opened on 
5-2-81' in the presence of the Bank Offi- 
cers. As a result of the search, 944 nos. 
of new gold ornaments weighing 3729.900 
gms. valued at about Rs. 6,15,433 were 
recovered and the circumstances of the 
case, as stated hereinbefore, led the Gold 
Control Officer to reasonably believe 
that the provisions of the Act (Gold Con- 
trol Act) were contravened and hence 
the new gold ornaments recovered were 
seized.” i i i 
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Earlier it has been stated as follows:— 

“Such an adjudication will include 
the decision as to whether the seizure 
(including the fact whether the Seizing 
Officer had reasonable belief or not) was 
legal or otherwise.” 

11. Thus, according to the Depart- 
ment the fact whether there was a rea- 
sonable belief or not will be determined 
only after enquiry. This, in my opinion, 
is contrary to the provisions of S. 66 of 
the Act and I may add, that it would 
amount to putting the cart before the 
horse and justify a seizure by forming 
an opinion in the nature of “reasonable 
belief” after enquiry. Such unfettered 
powers were also not contemplated by 
law makers in order to embark upon a 
roving enquiry, to form an opinion whe- 
ther any provision of the Act has. been 
violated or not. Search and seizure þe- 
sides being an inroad on fundamental 
right of a citizen, adversely affect the 
reputation of a person, especially of a 
dealer and is bound to bring disrepute 
to his business, Seizure of entire stock, 
as it has been done in the instant case, 
will virtually paralyse the business.! 
While exercising such powers the auth- 
orilies should be rather careful and 
eautious, There should be some mate- 
rials in order to be, prima facie, satis- 
fied that some of the provisions of the 
Act have been violated. 

As I have stated earlier, nothing has 
been mentioned in the counter-affidavit. ` 
Even at the time of the argument learn- 
ed Senior Standing Counsel could nol 
satisfy us on this point and 
Simply stated that the matter was 
being enquired into for which noti- 
ces have been given to them and the 
petitioners were associated with Alankar 
Jewellers against whom there were con- 
fidential informations and in pursuance 
of that three successive raids were con- 
ducted. Needless to say that persons 
dealing in gold ornaments will always 
have connection with jewellers and that 
alone will not be sufficient to form a 
reasonable belief, in order to seize the’ 
ornaments. The seizure of the blank 
form from the house of the proprietor of 
Alankar Jewellers and two keys - from 
the shop premises at best may raise a 
suspicion but that will not be enough 
to form a reasonable belief as required 
by S. 66 of the Act. The petitioners, 
therefore, have made out a case for 
interference by this Court under writ 
jurisdiction, It will be, however, open to 
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the authorities. to take any other action 
which may be permissible under the law 
uninfluenced by the observations made 
by us which has been made for a limited 
purpose relating to the powers of search 
and seizure. The Department will be at 
liberty to form its own opinion on the 
materials placed before them in accord- 
ance with law. The application is allow- 
ed and the respondents are directed to 
return back the ornaments to the peti- 
tioners forthwith. Parties to bear their 
own cost, 
K. B. N. SINGH, C, J.:— I agree. 
Petition allowed. 
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Sah Mahadeo Lal Mohan Lal and etc.. 
Petitioners v. State of Bihar and others, 
Respondents. 


Civil Writ Jurn. Cases 
499 of 1982, D/- 19-4-1982. 

Evidence Act (1 of 1872), S. 115 — Pro- 
missory estoppel — Estoppel against 
Government — Dealers in foodgrains 
imported rice from outside State on 
basis of speech in the meeting of Min- 
ister that the State Govt. has taken a 
decision to remove levy from imported 
rice — This speech was reported in 
newspapers also — Dealers were requir- 
ed to pay levy under Procurement Order 
1981 — Held it could not be said that 
State was prevented from realising levy 
on principles of promissory estoppel — 
Statement of Minister cannot be said to 
be statement of State Govt. so as to be 
binding on it. ((i) Bihar Rice and Paddy 
Procurement Second Order (1981), Cls. 3, 
4; (ii) Constitution of India, Art, 166). 

The Minister is no more than an ad- 
viser and he has to act with the aid and 
advice of his Council of Ministers. Until 
such advice is accepted by the Governor 
whatever the Ministers or the Council of 
Ministers may say in regard to a parti- 
cular matter does not become the action 
of the State until the advice of the Coun- 
cil of Ministers is accepted or deemed to 
be accepted by the Governor. Until an 
order or decision is communicated to the 
persons affected by it—it will be open to 


Nos. 38 and 


the Council of Ministers to consider 
the matter over and over again, and 
therefore, till its communication, the 


order cannot, be regarded as anything 
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more than provisional in character. In 
order, therefore, to make any decision 
or promise binding on the State, it has 
to be accepted or deemed to be accepted 
by the Governor and communicated by 
a person authorised to make such com- 
munication, The rules of executive busi- 
ness of the State, clearly lay down that 
a Secretary, Joint Secretary etc, can 
authenticate an order made by the Gov- 
ernor. Communication can only be un- 
der the signature of such persons. Min- 
ister is not one of them. Therefore in 
the present case, the statement made by 
the Minister, either in the meeting or 
otherwise, cannot be said to be the state- 
ment of the State Government, so as to 
be binding on it. The statements, if any, 
made by the Minister cannot constitute 
promise made on behalf of the State 
Government. AIR 1963 SC 395, Foll. 
(Para 11) 
In the instant case, the Minister-in- 
charge of food and supply department 
does not unequivocally state that if in 
future any one brings any levy paid rice 
or paddy from outside the State, he 
would be exempted from the levy pay- 
able in the State of Bihar, What he has 
said is that a decision has been taken by 
the State Government that those, who 
have already brought the levy paid com- 
modity shall not have to pay levy again. 
Thus, there are no clear words to the 
effect that if in future any one brings 
levy paid commodity, he shall be ex- 
empted from the operation of the Pro- 
curement Order. The promise in order 
to be the basis for estoppel must be clear 
and unequivocal. It should not be cap- 
able of two meanings or interpretations, 
(Para 13) 
Further, exemption can only be made 
under the Procurem2=nt Order when a 
proper notification or executive instruc- 
tion under Cl. 13 of the Order, has been 
issued, These have ta be in writing. It 
ig only an imprudent person who would 
act on mere oral statement of persons in 
authority in Government. It would he 
also against public interest to bind down 
the Government on the basis of oral 
statements made by officers of the State, 
however, high their position. In this situ- 
ation it cannot be said that it would be 
inequitable if the Government jis not 
bound down to the oral statement made 


by the Minister. (Para 14) 
Cases Referred: Chronological Paras 
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B. P. Rajgarhia, Hari Chandra Prasad, 
Bachoo Prasad Singh, Pawan Kumar 
and S. K. Saran, for Petitioners; K. B. 
Singh (Govt. Pleader Wo. 1), Akhilesh- 
war Prasad Sinha (Jr. Counsel to Govt. 
Pleader No, 1), S. Hoda (Standing Coun- 
sel No. 3) and Mihir Kumar Jha (Jr. 
Counsel to Standing Counsel No. 3), for 
Respondents. 


S. SARWAR ALI, Ag. C. J:— The 
petitioners are dealers in foodgrains. 
They hold licenses under the Bihar 
Foodgrains Dealers Licensing Order, 
1967. They have imported rice/paddy 
from outside the State. The levy payable 
under the local law of the exporting 
State has been paid on the imported 
foodgrains. They are now required to 
pay levy in accordance with the law of 
this State, being Bihar Rice and Paddy 
Procurement Second Crder, 1981, Their 
claim is that the State is prevented from 
realising the levy on the principle of pro- 
missory estoppel. This is the main con- 
tention raised in these two writ applica- 
tions. Some other conientions have also 
been raised. 


2. As is well known, in order to 
maintain the supply of rice and securing 
its equitable distribution and availability 
at fair price, paddy/rize has to be pro- 
cured by the State. The procurement 
orders have been issued from time to 
time. The latest order, with which we 
are concerned, is calle] Bihar Rice and 
Paddy Procurement Second Order, 1981 
(hereinafter referred +o as the Procure- 
ment Order). It requires rice millers 
and wholesale dealers to sell to the State 
Government or its agent paddy/rice in 
accordance with the provisions of clauses 
3 and 4 of the Procurzment Order. The 
quantity of levy for licensed miller has 
been fixed per licensed huller/sheller, As 
an alternative they mzy elect to sell on 
production or manufacture basis. The 
wholesalers, on the other hand have to 
sell on the basis of stock held on the 
commencement of the Procurement 
Order, and future purchases. As an alter- 
native they may elect to compound. It 
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is a fixed quantity of rice, namely, 1000 
quintals., Admittedly, neither of these 
two petitioners has gone in for com- 
pounding. Thus if levy is payable, it is 
on the basis of their stock and purchases. 


3. I may now state the basie facts, on 
the basis of which the principles of pro- 
missory estoppel are sought to be avail- 
ed of, They are contained in the supple- 
mentary affidavits to C.W.J.C. No. 499 
of 1982. 


4. It is stated that the Council of 
Ministers of the State of Bihar in its 
meeting dated 3-12-1981 took a decision 
that no levy shall be charged on rice and 
paddy which is imported from other 
States, This was published in the daily 
newspaper, Searchlight, on 8-12-1981, 
as well as in Hindi daily newspaper, 
Pradeep. On 7-12-1981 Sri Lahtan Chau- 
dhary, Minister-in-charge of Food and 
Supply Department called a meeting in 
which the Food Commissioner and Chair- 
man of the Food and Supply Corporation 
and other officers were present. In the 
meeting he stated that the Government 
of Bihar had removed levy on the rice 
imported from other States. It is claimed 
that the Minister stated to the following 
effect: — 


“The State Government has removed 
levy from the imported rice. This deci- 
sion has been taken in the recent meet- 
ing of the Council of Ministers. Taking 
into consideration the prospect of Kharif 
season the State Government has taken 
the decision in order to encourage the 
traders to import rice from outside. Be- 
cause of this there would be a fall in the 
price of rice in the open market.” (See 
paragraph 3 of the Seccnd Suppl. affdvt.) 
The aforesaid statement of the Minister 
was reported in the local daily news- 
papers “Searchlight” and “Pradeep”. 
Thereafter a meeting was called by the 
Ministers in the premises of the Bihar 
Chamber of Commerce wherein in course 
of the speech the Minister is said to have 
made certain promises. It is claimed that 
the speech of the Minister was tape re- 
corded. Learned counsel for the peti- 
tioners stated before us that the tape 
was available. We, therefore, thought it 
proper that we should get the relevant 
portion of the speech transcribed and 
then it would be possible to know the 
actual words used. The relevant portion 
of the speech in Hindi is as follows:— 
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“sat a att swat ad) g, tar fania 
fear star fas wer arat aa agaa 4 fp 
TY agra Sarasa wat, Sit sax, ged 
tar Roia agi ari ces date asx ar 
fe Taare Fs wae a ata wat gaar 
aa Sat ot, Seat ara sam sfa ana 
fe art aga A ws aaa arar Zz aiz 
Spt gare wat Jaar Bat saa Sats 
ae dfs sat aay SA ot at at at 
ag gar Fe HW BW ar sant Tear ag 
ara 1 safe ata ag fra fear ate 
art sel ot gaat gaat oT aH ss 
$ anA aaa Bat areat gf TY at 
a 8 eat è saa fer Set ad a 
waht Sat cH na ga ATT Far wey è 
fe ot ama à att Sat sax, FART 
faas & wed à qed He Ty” 


5. It is thus contended that a promise 
was held out to the petitioners and all 
other dealers in foodgrains that if they 
import rice in this State, after paying 
levy in the exporting State and dispose 
of the imported rice without any delay, 
they shall not be liable to levy under 
the local law, namely, the Procurement 
Order. The petitioners, it is contended, 
had imported rice on the basis of the 
promise aforesaid. Had the said promise 
been not made they weuld have not im- 
ported the rice and thus subjected them- 
selves to levy which would result in loss 
to them, It would be commercially un- 
sound to import rice from neighbouring 
States if the levy is to be paid in this 
State, In this situation the principles of 
promissory estoppel, it was urged, were 
squarely applicable. 


6. Counter-affidavits have been filed 
on behalf of the State, in which the 
factual assertions, as mentioned above, 
have not been denied. But what has been 


asserted is that— 


(a) No notification or executive in- 
struction was issued after 3-12-1981 al- 
lowing exemption on the imported rice. 
Thus the tentative decision taken by the 
Council of Ministers in the meeting held 
on 3-12-1981 was not finalised so as to 
constitute a decision by the Government 
binding on the State. 

(b) A statement, made by. a Minister 
does not amount to a statement by a per- 
son or authority authorised to make a 
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binding statement or promise on behalf 
of the State; 

(c) There was no promise on behalf 
of the State that if any rice is imported 
it would be exempted from levy under 
the Procurement Order. In any event, 
it was not on the basis of any induce- 
ment or promise held out by the State 
that the rice had been imported by the 
petitioners or others similarly situated; 
and 

(d) That any statement made in rela- 
tion to a past act cannot form basis for 
a plea for promissory estoppel. 

7. Learned counsel for the parties re- 
ferred to three decisions of the Su- 
preme Court, namely, Motilal Padampat 
Sugar Mills Co. Ltd. v. State of U. P. 
(AIR 1979 SC 621); Bhim Singh v. State 
of Haryana (AIR 1980 SC 768); and M/s. 
Jit Ram Shiv Kumar v. State of Har- 
yana (AIR 1980 SC 1285). 

8. It appears to me, and I say this with 
great respect, that two trend of thoughts 
are disclosed in these decisions. The 
ratio of the decision in Jit Ram Shiv 
Kumar’s case (AIR 1980 SC 1285 at p. 
1302) (supra) may be stated in the words 
of Kailasam, J.:— 


“The scope of the plea of doctrine of 


` promissory estoppel against the Govern- 


ment may be summed up as follows:— 

(1) The plea of promissory estoppel is 
not available against the exercise of the 
legislative functions of the State, 

(2) The doctrine cannot be invoked for 
preventing the Government from dis- 
charging its functions under the law. 

(3) When the officer of the Govern- 
ment acts outside the scope of his auth- 
ority, the plea of promissory estoppel is 
not available. The doctrine of ultra vires 
will come into operation and the Gov- 
ernment cannot be held bound by the 
authorised acts of its officers. 


(4) When the officer acts within the 
scope of his authority under a scheme 
and enters into an agreement and makes 
a representation and a person acting on 
that representation puts himself in a 
disadvantageous position, the Court is 
entitled to require the officer to act ac- 
cording to the scheme and the agreement 


pr representation. The officer cannot 
arbitrarily act on his mere whim and 
ignore his promise on some undefined 


and undisclosed grounds of necessity or 
change. the conditions to the prejudice of 
the person who had acted upon such re- 
presentation and put himself in a disad- 
vantageous positicn, Se Ai 
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- (5) Thé offiger “would: se - justifed “ir 
. Ghanian the terms of the’ agreement ‘to 
the prejudice of the other party ow spe- 
cial considerations such as _ difficult 
„foreign exchange positior. or other ` mat- 
ters which have.a bearing -on ` general 
interest of the State.” 
The other trend of thought is revealed 
in the decision in Motilal Padampat 
- Sugar. Mills’ case (supra. Learned coun- 
sel for the’ petitioners contended that 
the decision in this case has the approval 
of three Judges Bench in Bhim Singh’s 
case (supra).: For the  urpose of this 
case, I propose to exam:ne the decision 
most favourable to the petitioners, and 
‘then find out whether on the principles 
thereiti enunciated, the petitioners can 
claim successfully to kave established 
the necessary requirement for the appli- 


eability of the principles of promissory 
estoppel. © O , 
9. In- Motilal Padampat Sugar 


Mills’s case’ (AIR 1979 SC 621), . Bhag- 
wati, J. stated the principle of promis- 
sory estoppel thus:— 


“The true principle of ` promissory 
_ estoppel, therefore, seems to be that 
where. one party has br his words .or 
conduct made to the otier a clear and 
`. unequivocal promise which is intended 
to create legal relations or. affect a legal 
relationship to, arise in che future know- 
ing or intending that it would be acted 
upon by the other party to whom the 
promise is made and it is in fact so act- 
ed upon by’ the ‘other party, the promise 
~ would be binding on the party . making 
it and he would not be entitled ‘to -go 
back upon it, if. it ‘would be inequitable 
to allow him to do so having regard to 
the dealings which have taken place be- 
tween the parties, and this would be so 
irrespective whether there is any pre- 
existing melanonsiis between the parties 
or not.” ` 
Later in jaria 4A of the 
it was stated— 
. “Phe law may,- tkierefore, - 
taken. to be settled as < result of this 
decision, that where, the ..Government 
_ makes a promise knowirg or. intending 
that it would. be acted on by the pro- 
“ misee and, in fact, the premisee, acting 
in reliance on ii, alters his position, the 
Govt. would. be held - bound. by the pro~ 
mise and the. promise would be enforcer 
able against the Govt. at: the instance of 


judgment 


te a 


now be 


the promisee, -notwithstanding beau there. 


1989 Pat/lt IK- -G=387A'- 


- Sak -Mahadeò Lat Mohan. Lat v. State 


-is no consideration for the promise 


emor is by or under 


Pat. 161 


the promise is not recorded in the form 
of a formal contract as required by Arti- 


‘cle 299 of the “Constitution.” 


- 10. Learned Government Pleader No. 
i, on behalf of- the State, contended thai 
in the'instant case. no promise was ‘made 
by the Government. He contended, that 
the statements relied upon cannot be 
binding on the State unless they . fulfil 


-the requirement of Art. 166 of the Con- 


stitution. He mainly relied on the deci- 
sion of the Supreme Court in Bachhittar 
Singh v. State of Punjab (AIR 1963 SC 
395). Shri Rajgarhiya appearing on behalf 
of the petitioners on the other hand reli- 
ed on the decisions in Smt, Godavari 
Shamrao Parulekar v. State of Maharash- 
tra (AIR 1964 SC 1128); Emperor v. Sib- 
nath Banerji (AIR 1945 PC 156) and 
Haroobhai M. Mehta v. State of Gujarat 
(AIR 1967 Guj 229) and contended that 
the statement made by the Minister js 
binding on the Government as the rules 
of executive business make a Minister- 
in-charge of his Department. 


UW. Article 166 of the Constitution is 


.as follows:— 


“Conduct of business of the Govern-' 
ment of a State— (1) All executive ac- 
tion of the Government of a State shall 
be expressed to be taken in me name 
of the Governor. e 

(2} Orders and other instruments mada 
and executed in the name of the Gov- 
ernor shall be authenticated in such 
manner .as-may be. specified in‘rules to 
be made by the Governor, and the vali- 
dity .of an order or instrument which is 
so authenticated shall noi be ‘called in 
question on the ground that it is not an 
order or instrument. made or . executed 


by the Governor. 


(3) The Governor shall noes rules for 
the more convenient transaction of the 
business of the Government of the State, 
and for the allocation among Ministers 
of the said business in so far as it is not 
business. with respect to: which the Gov- 
this Constitution 
required to act in his’ discretion. 

No court or other authority shali be 
entitled to require the production of any 
rules made under cl. (3) for the more 
convenient transaction of the business 
of the Government of the State." 

This: Article has been considered in 
Bachhittar Singh’s case. -{supra) ahd i!’ 
hag been held that ‘the -Minister is no 


and ~- 


= ‘the matter over, and 
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more than an advisor and that the Gov- 
ernor has to act with the aid and advice 
of his Council of Ministers. Until ` such 
advice is accepted by the Governor what- 
ever the Ministers or the “Council of 
Ministers may say in regard- to a parti- 
cular matter does not become the aetion 
of the State until the advice of the 
Council of Ministers is accepted or deem- 
ed to be accepted by the Governor. It 
iwas further observed that-until an order 
‘or decision is communicated fo fhe per- 
“Sons affected, by it— “it will be open to 
{the Council. of Ministers to consider 
over again, and 
therefore, til its communication, the 
jorder cannot be 
imore than provisional in character”. ‘In 
‘Forder, therefore,, to make any decision 
“Or promise binding on the State, it has 
‘eles be accepted or deemed to be accepted 
iby the Governor and communicated by 
‘a person authorised to make. such com- 
‘munication: The rules of execufive būsi- 
jness of this, State, clearly lay down that 
a Secretary, Joint Secretary ete. can 
authenticate an order made by the Gov- 
` ernor. ‚Communication can-only be under 
: the signature of such persons. Minister 
is not one of them. I am, therefore, of 
‘the view that im the present case, 
istatements made by the Minister, either 
lin the meeting or otherwise, cannot be 
Said to be the statement of the State 
Government, so as to be binding on` it. 
The statements, if any, made by the Min- 
lister cannot constitute promise made 
on behalf of the State Gevernment. H 
would be pertinent now to refer to the 
` facts of Motilal’ Padampat’ Mills’s case 
{AIR 1979 SC 621} (supra) te show. 
‘Therein an assurance was given by the 
- Chief Secretary in‘a written communica- 
tion’ dated 23-1-1969. The Chief Secre- 





tary undoubtedly was .am authorised. 


person- who could make a pramise on be- 
half of the State Government. Such is 
not the position here. The cases relied 
upon by the learned counsel 
petitioners are all distinguishable They 
do not deal with situation of the nature 
under consideration in this case, 


12. I nowi- examine the contention 


raised on the assumption that the sta 
ment of a Minister binds the State Gov- 
, ernment. Im this context it we have to 
- be considered= “ 
ay Whether any clear and unequi- 
: vocal _ Promise was made; and 


the 


for the’ 


- Sah Mahadeo Lal Mohan Eal v. State  ~ 


-regarded as anything 


‘ taken. by the 


‘in Searchlight and Pradeep. Those. 
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(2) Whether it will be inequitable to 
allow the State Govermment to go back 
on the alleged premise. 

“12. In so far as the statement by the 
Minister dated 7~12-1981 
we do not: have the exact words used by 
him. The petitioner relies on the- report 

re- - 
ports are the impression of. the corrés- 
pondent of the newspapers coneerned. In 
order to determine whether the princi- 
ples of promissory estoppel are applica- 
ble, we must ‘know the exact words used 
which it is claimed constitute a promise. 
In this case since the actual statement 
Made is not available to us, the peti- 
tioners can. only kase their case on the 
statement made im the meeting of. the 
Bihar Chambers of ‘Commerce, which is 


said to have been taperecorded. I have~ - 


already quoted the English translation of 
the original which is in Hindi. The Min- 


ister therein does not unequivocally state] - `- 


that if in future any one brings any levy] . 
paid rice or paddy from outside the 
State, he would be exempted from ‘the 
levy payable in the State of Bihar. What 
he has said is that a Cecision has been 
State Government . that 
those; who' have already, brought the 
levy paid commodity shall not~have to 


‘pay levy again. Thus, there. are no clear}. 


words to the effect that if in future any 
one „brings levy paid commodity, he shall 
be exempted from the operation of the 
Procurement Order.. The promise in 
order to be the basis for estoppel must 
be clear and unequivocal. It should not 
be capable of two meanings or interpre- 
tations. Such, in my view, is not the po- 
sition here. . 

14. Coming to the question of equity 
it has to be noticed that the exemption 
can only be made under the Procure- 
ment Order when a proper notification! 
or executive instruction under clause 13 
of the Order, has been issued. These 
have to be in writing. Every one knows 
that the Government orders, of even 
minor magnitude, are issued in writing. 
The petitioners and other fraders would 
expect that if any Government -decision 
is taken it would be followed by written 
order or instruction, Ft is only.an impru-| - 


- ‘dent person -who would act-on mere oral 


statement of persons in ‘authority i 
Government. It would be alsó in myj 
view against public interest fo bindt- 
down the Government. on the basis 
of oral statements made by officers of 
the State, however high their position. 


is- concerned, + 
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In this situation, I am of the opinion 
that it cannot be held that it would be 
inequitable if the Government is not 
jbound down to the oral statement made 
by the Minister, > 


15. I may also point out that în the 
original petition the pelitioner had not 
pleaded the statements >Ê the Minister 
on which the plea of gpromissory estop- 
pel is founded. They have been stateđ 
only in the supplementary affidavits. 
Had the petitioners imported the rice on 
the basis of the said statements, they 
would have pleaded the same in the main 
application. > 


16. Learned counsel for the petition- 
ers contended that clause 4 of the Pro- 
curement Order’ const-tutes unreason- 
able restriction to the right of the peti- 
tioners to carry on their trade and busi- 

. Ness and is thus violative of Art. 19 (1) (gj 
of the Constitution. It was pointed out 
that no stock can be removed irom the 
wholesalers’ business premises without 
delivery of levy demand pertaining to 
such stock. It has been axplained in the 
counter-affidavit that the restriction on 
removal of ‘stock becomes applicable 
only when the dealer refuses to deliver 
the demand of levy made on him, as the 
delivery has to be made as soon as the 
demand is made. In view of what has 
been explained in the counter-affidavit, 
the provision aforesaid is reasonable. In 
fact no one has yet complained thai in 
actual working there is any difficulty be- 
cause of the aforesaid provision. 





17. Learned counsel for the petition- 
ers contended that the seizure in this 
case is illegal. We referred to clause 8 
of the Procurement Order, which states 
that where there is failure to seli the 
quantity of rice and/or paddy, it shall 
be lawful for the Dis-rict Magistrate, 
and other authorities mentioned. in the 
Said clause, to order seizure of the entire 
stock of rice or paddy found within the 

_ premises of a licensee after giving him 
an opportunity of being heard. Learned 
counsel pointed out that no such oppor- 
tunity was given. But, however, it has 
been noticed that the entire quantity of 
Stock is not meant to be seized but a di~- 
rection has only been siyen that the 
amount of levy due canrot be -deemed to 
be seized. In other words the direction 
is that the amount of lery due cannot be 
‘removed. This is consistent with clause 4 
of the Order. The autharities have not, 
in my view, attempted to exercise power 


x 
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under clause 8 of the Procurement 


Order. 


18. In the writ petitions certain other 
contentions, relating to the validity of 
the Procurement Order, have also been 
Taised, but they. were not pressed at the 
time of hearing and in my view rightly, 
as this Court has already upheld the 
constitutional validity of the Procure- 
ment Order. 


19. In the result I am of the view 
that the petitioners cannot get the reliefs 
that they seek in these writ applications. 
They are, accordingly, dismissed, but in. 
the cireumstances, without costs, 

U. C, SHARMA, J.:— I agree. 


Petitions dismissed, 
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SARWAR ALI, Ag. C. J. AND 
U. C. SHARMA, J. i 

Dr. Shailendra Nath Srivastava and 
another, Petitioners v, ' State of Bihar 
and others, Respondents, 

C.W.J.C. Nos. 537 and 566 of 1982, D/- 
13-4-1982. : 

(A) Patna University Act (24 of 1976), 
S. $5 (as amended by Patna University 
(Amendment) Ordinance (1982)) 
Amended S. 65 is within legislative com- 
peience. of State Legislaiure, (Constitu- 
tion of India, Sch. 7, List 3, Item 25). 


Section 65 as amended by the Ordi- 
nance being in pith. and substance, a 
legislation in relation to education, ie. 
under Entry 25 of List 3, cannot be said 
to be ultra vires. (Para 8) 


(B) Patna University Act (24 of 1978}, 
S. 65 {as amended by Patna University 
(Amendment) Ordinance (1982)) — S. 65 
as amended ‘is not discriminatory —- 
Classification of teachers as Secondary 
Scheo] teachers and University teachers 
in matter of leave is reasonable. (Con- 
stitution of India, Art, 14). 

Amended S. 65 which deals with the 
condition of service ofa teacher/emplo- 
yee of University and lays down under 
what circumstances he would be deemed 
to be on special leave cannot be said to 
be discriminatory merely because there 
is no similar provision with respect to 
teachers of secondary schools. The pro- 
vision as well cannot be said to be un- 
reasonable. (Paras 10, 12) 


EZ/EZiC86/82/VNP/SNV 
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University -teachers constitute!a -elass 


by themselves,- Their - conditions. of ser- . 


. vice including the - extraordinary. leave 
or specia] leave need not be identical 
„with those of teachers of secondary 
‘schools. The Legislature in 
thought that -imparters.of higher educa- 
tion -must devote: themselves whole- 
heartedly to the cause of education. This 
would lead to the betterment of the 
leaching standards, . If they choose. to 
serve the people as their representative 
in the Legislature, which they may as 
- well do, then the call upon . their time 
- and energy ‘ag a legislator shall be such 
as to be an impediment in the discharge 
. of their duties‘ as imparters..of higher 
. education. The University. teachers thus 
constitute a class by themselves, Among 
` teachers of the. University there is no dis- 
-crimination. All are treated alike. - 
X i {Paras 10, 12) 


- (C) Patna University Act (24 of 1976), 
S. 65 (as amended by Patna University 
(Amendment) Ordinance, 1982) — Bibar 
Legislature (Members Salary and Allow- 
ances) Act (25 of 1960), S. 8 — There is 
‘mo conflict between Ss, 65 and 58 — 


S. 8 does not heconie nugatory merely - 


because special leave without pay is pro- 
-vided under amended S. 65 in specified. 
contingencies im respect of - University 
teacherg becoming legislators. . (Para 11) 

‘(D) . Patna University (Amendment) 


` Ordinance (37 of 1982), S. 40 — Retros- 
pectivity — Neither language mor neces-. 


sary intendment of S..40 leads to an in-. 


ference. of retrospectivity — Fresumption 
fhat.a legislation is prospective would 


be applicable — S. 40 operates. only im. 


relation to oaths that are taken by tea- 
‘chers after promulgation of “Ordinance. 
(Evidence Act (1872), S., 114). ` (General 
Clauses Act (10 of 1897), S. 6). -— i 
i i (Paras 15, 16, 17) 


, Œ) Prina University (Amendment) 
„Ordinance (37 òf 1982), S. 2 (2) — In ré- 
lation to existing members of legislatures 
the provision relating to special leave . as 
enacted by the earlier amendment ap- 


plies from date of the promulgation of. 


said Ordinance and not the :date on which 
they take oath, -. .» (Para 18) 


© (F) - Paina University (Amendment) 
Ordinance (37 of 1982) — Ordinance issu- 
ed to remove lacuna. in earlier. Ordinance 
.— Such amendment could not be charac- 
~ terised..as. abuse-of. posver; ...(Constitution 


of India, Art, 213)... 6. 2... (@ara19) - 
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its wisdom - 


“ALR. 


`- - (G) Patna. University. Act (24° of 1976),.. . 


Ss. 2 -(0), (£), 23 (2) and 65 (as amended: .- 
by Ordinance 37 of 3982) — Member ot `. 


Syndicate becoming -member of `State 
Legislature — He- would not cease: to. be 
a member of Syndicate, - ia ea 


` A person does not cease to be a teas. - 


cher within the meaning of the Act if” - 


he is on leave whether ` voluntarily or ` 
involuntarily, A teacher on leave does 
not cease to be a member of the body 
which elected him within the: meaning 
of S, 28 (2). Thus even though the peti- 
onar who was a member of the syndi- 
cate and a member of the State Legisla- 


ture was on leave in view of the provi- 


sion of. the Ordinance promulgated - sub- 
sequently to lay down that under what 
circumstances he would be- deemed to 
be on special leave, does not cease to be 
a member of the Syndicate, - (Para 21) 

(H) Constitution of India, Art. 19 (1) 
(e), (6) — Requirement under. amended 
S. 65, Paina University Act to go on leave 
in respect of University teachers, 


restriction on teachers’ right under Arti- 
cle 19 (1) (g). (Patna University Act (24 
of 1976), S. 65 as amended by Patna Uni- 
versity (Amendment) Ordinance | (1982)), 


‘The provision in amended S. 65 re- 
quiring the teachers..of the- ‘University ` 


-to Zo on leave, while. they are elected as. 


legislators cannot be said to be unreason~ 
able restriction on Jlecturer’s right: to 
carry on professicn as the amendment 
was for the betterment of the. teaching . 
standards in the University.. [Para 12} 
Cases Referred:- Chronological Paras ~ 


AIR 1982 SC 710: 1982 Cri LJ 340 13, 
a i 19 
AIR 1964 SC 1284 . B 


AIR 1957 SC 297: 1957 Cri LJ 409 9 
AIR 1947 PC 60:1947 All LJ 305 a 
1946 KB 58: (1945) 2 All ER 433: 173 LT 


- 298, Bennina (Mitcham) Ltd. v, Bij- 
"stra 7. 
AIR 1%1 FC 16: 1940 FCR 110’ 3 


1908 AC 25: 99 LT 590: 78 LJKB 157, 
' London and India Docks. Company v. 
‘McDougall & Eonthron: Ltd: © 3 
- Prabha Shankar’ Misra- and Guru Sha- 
ran Sharma (in C.W.J.C. No. 566/82) and. 
Prabhakar . Tekriwal,. Dinendra. Nath, 
Ashok Kumar. Mallick, .- Vinod ‘Kumar 
Kanth and. Radha Raman. (Sr.. Advocate} 
fin €.W.d.C, No... 537/82),.. for Petitioners; 
K.. P, Varma (Advocate..General), R. B3 
Mahto .(Addl,. Advocate . General) and- 
Av, B.:-Qjbpa, for Respondet. i o ia 
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-.SARWAR ALI, Ag. -€. J:— In these- 
“writ applications the constitutional - vali- 
: dity of S; 40 of Patna Unversity (Amend- 
ment) Ordinance, 1982 . amending S. 65 
of Patna University Act; 1976 and- Ordi- 


Y nance 37 of 1982.are under challenge. In 


view of the change in Jaw, certain orders 
have been passed. They are also under 
challenge, Thus Annexures 3 and 4 to 
537/82 and Annexure 1 to C.W. 
J.C. 566/82 are sought t be quashed. 
Both the petitioners are members of the 
‘State Legislature. Petitioner in C.W.J.C. 
537/82 is also a member of the Syndicate 
and has been made in charge of N.SS. 
Scheme, At the stage of admission we 
have heard the learned counsel for the 
parties at length. In my view, filing of 
counter-affidavit on behalf of the respon- 
dents is not necessary. We are, there- 
fore, proceeding to pass tinal order with- 
out adjourning. the case for. the purpose 
of enabling the respondent to Mea a coun= 
ter-affidavit, 


~ + 2. As it is well known in some of the 
States bicameral system of Legislature is 
fa vogue. Bihar is one sich State. There 
are two Houses of Legisiature — the As- 
sembly and the Counci. 1/12th of the 
members of the Council are to be elected 
by electorates ‘consisting of persons who 
have been for at least three years engag- 
ed in teaching in educational institutions 


within the State, not lower than that of 


secondary school, as may be prescribed 
by or under any law made by the Par- 
lament (Art. 171 (3) (& of the Constitu- 
tion). It is not in dispute that at present 
` oth: college teachers as well as. teachers 
of secondary schools are eligible to be 
yoters for teachers constituencies. But it 
is not only teachers, who may be elected 
from such constituencies. If a person. is 
an elector for any Assembly Constitu- 
ncy in the State, he may be elected to 
fill a seat in the Legislstive Council of 
a State subject, of course, to the. other 
qualifications as laid dewn in the Con- 
stitution or the relevant law. It is not: in 
dispute that teachers of Universily and 
at least one teacher. of a secondary schoo} 
are members of the. Legislative _ Councif 
at present, í i 


2, Section 65 of the Patna University 
Act, 1976 ` (the Act) deas with ‘code of 
ronduct, Cl. (a) of S. & (prior to the 
. present amendment) requires teachers 
tò take. prior approval ‘of the. University 


‘for the purpose of contesting’ aii election: 
as a candidate: to- the Slate. Legislature : 
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-instiiutien and su leave wil he. 
lated: by Statutes, oo 000 Coch Se 
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or. the Parliament or- 
thereto. In the event of being a member 
of the State Legislature or the: Parlia- 
ment such teacher is enjoined to take 
leave due or extraordinary: leave during 
the. period of the sessions of the State 
Legislature or. Parliament. If he is en- 


.gaged in the work relating to such Le- 


gislalure then also he has to take such 
leave for the period that he is so engag~- 
ed. He has also te abide by the eondi- 
tions and restrictions as prescribed in 
the statute. 


4. Section 65 ‘aforesaid has been 
amended by S. 49 of Patna University 
(Amendment) Ordinance 1982 (herein- 
after referred to as the first Ordinance). 
The amended provision is ag follows:— 

“65, ‘Code of Conduct’ (1) Code of 
Conduct for the employees of the Uni- 
versity will be regulated by Statutes, 
(2) The post of teacher and a non-teacher 
of the University/college/inslitution, con- 
trolled by the University, will be nor- 
mally a full time post, so long äs it is 
not otherwise marked. Persons appointed 
to these posts have to comply with the 
works of teaching and other dulies en- 
trusted (to them) by the University/col- 
legesinstitution for the full term. If any 
teacher or employee of- a  University/ 
college/institution, controlled by the 
University accepts any elected or: non- 
elected post of any institution or the 
membership thereof, which causes hin- 
drance in teaching or in other works of 
the University, such a person shall have 
to obtain permission from the Univer- 
sity/college/institution and to take leave 
without pay for a fixed period from his 
employers, | 


Permission will not be, granted to a 
teacher. and an employee of the Univer- 
sity/college/institution for undertaking 
any private business, enterprise, tuition 
ar other work which in the opinion of 
the. University/college/institulion, is not 
in the interest of- his appointment. A 
teacher/employee who proceed on extra- 
ordinary leave, will not be entitled -te 
receive pay or allowance from the fund 
of the University/college/institution and 
will -be/will net be entitled to earn in- 
crease: in pay in ‘accordance with the 
decision taken by the University, keep- 
ing in view the nature of the accepted 
service. Such extraordinary leave can be 
sanctioned: by the -~ University/college/- 
regu- > 


being ` nominated -- 
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Provided that in case, a teacher/an 
employee of the University/college/insti- 
tution, is elected to the legislature of the 
State of of the Centre, then keeping in 
view his responsibility, his representa- 
tive character, and his 
public life, he will be deemed to be on 


special leave without pay from the date 


he takes oath of the office for the full 
term of his membership of the State 
.and the Central legislature: The special 
leave will be regulated by Statutes. Full 
security will be given to the interest of 
teachers and employees, who proceed on 
. special leave, so that they will continue 
„to earn increase in pay, promotion, 
. seniority in service etc. On completion 
-of the term of membership of tHe legis- 
-` lature they will be entitled to resume 
‘their posts in the University/college/ 
institution according to their ‘position.” 
5. After the hearing of the case was 
concluded „and. judgment was reserved 
there has been further amendment of 


Sec. 65 of the Act by Ordinance 37 of - 


1982. This Ordinance provides in S. 2 (1) 
that in the amended S. 65 of the Act 
the words elected after the words*mem- 
bers of Legislative Council should be 
deleted. The effect is. that now. the pro- 
vision applies both to the elected and 
nominated members. The other amend- 
ment brought about is as follows :— 


"(2) The fdllowing proviso shall be 
- added after the proviso to S. 65 of the 
aforesaid Act : f 
Provided that in the case of such 
teacher/employees of the ` University/, 
college/institution who has become mem-. 
ber of the State/Central legislature the 
first proviso shall be deemed ..to’ have 
come into force on 23rd Jan. 1982 the 
date on which Patna University (Amend- 
- ment) Ordinance 1982 (Ordinance No. 19, 
1922) was promulgated.”  (Transiations 
made in the office of the High Court}: 
It would thus be seen that if a teacher/ 
employee of the University/college/insti- 
tution, to whom the provision of the 
first Ordinance applies, is elected to a 
Legislature, he is deemed fo be on spe- 
cial leave for such period as he conti- 
nues to be a member of such a legista- 
ture. In all other respects the interests 
of the teacher are fully - safeguarded. 
These amending provisions are under 
challenge. 
-*.6,. It was contended that S, 40 of the 
first Ordinance is in conflict with Arti- 


- ` . 


' reputation íin ~ 


cle 171,(3) (c) of the Constitution of 
India read with S. 27 (5) (b) of the Re- 


presentation of the People Act, 1950. The. 


argument was developed. thus. It was 
pointed out that Art. 171 (3) (c) of the 
Constitution permits representation from 
teachers’ constituency in Legislative 
Council. An. elector to the teacher’s con- 
stituency is | 


(b) every person She is ordinarily 
resident in a -teachers’ constituency, and 
has, . within the six years immediately 
before the qualifying, date for a total 
period of at least three. years, been en- 
gaged in any of the educational institu- 
lions specified under cl, (b) of sub-sec- 
tion (3) by the State Govt. concerned..." 


A teacher, it was contended, who is on 
‘special leave’ for over three years, shall 
not become eligible to be included as a 
voter for the teachers constituency. The 
reason, it was urged, is that a teacher 


„Oon special leave cannot be said to be en- 


gaged in teaching: The amended provi- 
sion, therefore, takes away a right con- 
ferred under the Representation of the 
People Act, It was, therefore, ultra vires 
and beyond the legislative competence 
of .the. State Legislature. The relevant 
entry relating to’ election to legislatures 
is Entry No. 72 of List I of the Seventh 
Schedule of the Constitution. The State 
legislature . cannot legislate or encroach 
on this field, But this is what has been 
done by the impugned provisions. 


“ATL R.. 


7. Sri K. P. Verma, learned Advocate - 


General- appeared on behalf of the, State 
and Sri. Ram Balak. Mahto, learned 
Additional Advocate General appear- 
ed. on behalf of the University. 
It was contended. on behalf of 
the respondents. that the expres- 
sion ‘engaged in teaching’ does not en- 


. visage actual teaching in classes, -Refer- 


ring to the dictionary meaning of the 
word ‘engage’, it was pointed out that 
the word means “employed, occupied”. 
Employ. means “to make use of the ser- 
vice; to give employment to; to entrust 
with some duty or behest”. The word 
employed means “engaged by employer”. 
A person, it was urged, who is on spe- 
Cial leave is ‘also engaged by employer. 
While on leave he is in the employment 
of the employer. Thus giving the word 
its ordinary dictionary meaning, it was 
urged, a person on leave whether ordi- 
nary, extraordinary or special, is en- 
gaged in teaching, although’ he may not 


A 


Y% 


- the alternative meaning 


y 


v 


Ra 


1982 


be actually taking classes in the edtca- 
tional institutions concerned. It was also 
pointed out that the word “occupy” 
“means “to hold a position......... ” Thus 
of the expres- 
sion engage also supporcs the contention 
advanced. Reference ir this connec-ion 
was made`to Bennina (Mitcham) Ltd v. 
Bijestra (1946 KB 58, €2) where it was 
observed the word engaged is deplor- 
ably ambiguous. “An employer engages 
a servant when he makes an agreement 
with him for his service. A workman is 
engaged on work whea he is actually 
carrying it out. In fact, engage cf a 
master has an entirely different mean- 
ing to engage in of a workman”, It was 
the first meaning ascribed to the expres- 
sion engaged, it was argued, which will 
be applicable in the insżant case. Learn- 
ed counsel for the petitioners referred 
to the decision of the Privy Counci in 
London and India Docks Company v. 
McDougall & Bonthron Ltd, 1909 AC 


‘Shailendra Nath v. State 


25. But this decision, in my view, is in. 


a different context dealing with meaning 
of the expressions ` “bona fide engeged 
in so discharging or receiving goods or 
ballast to or from on Board on any ship 
or vessel lying therein”. It was, while 
interpreting the aforesaid expressions, 
that it was observed thet a lighter could 
not be said to be engazed if she is in 
the dock when her presence is not rea- 
sonably necessary for the operations 
mentioned in the secticn. This decision, 
in my opinion, is of no help to the peti- 
tioners as the expressicn “engaged” has 
been interpreted in a completely di‘fer- 
ent context. I need not, however, ex- 
press any final opinion on the con-en- 
tion raised on behalf of the respondents, 
as in my view, the alternative argument 
is a complete answer io the contention 
raised on behalf of the petitioners. 

8. It was contended on behalf of the 
respondents that the legislation in qes- 
tion is in pith and substance covered by 
Entry 25 of List III of the Tth Schedule 
of the Constitution, which is “Edaca- 
tion, including technical education, medi- 
cal education and Universities, subject to 
the provisions of Entries 63, 64, 65 and 
66 of List I; vocational and techrical 
training of labour.” Any incidental’ en- 
croachment on the subject of “electzon” 
{which is a.Union subject) cannot in- 

«validate the legislation. It was also con- 
tended that, in fact, there is not even 
an incidental encroachment as the law 
does not deal, with the qualification of 
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voters for teachers’ constituency. In my| 
view, the legislation being in pith andj 
substance a law in relation to Education,; 
even if there be encroachment on a sub-' 
ject covered by the Union List (about) 
which I am not expressing any opinion)! 
the impugned provision is free from 
constitutional vice. The theory of pith! 
and substance in relation to legislations 
is well settled by numerous decisions of 
the Judicial Committee as also the 
Supreme Court. It would be sufficient 
for the present purposes to extract a few 
lines from the decision of the Privy 





Counci} in Prafulla Kumar Mukharjee 
v. Bank of Commerce Ltd. (AIR 1947 
PC 60). In that case Bengal Money 


Lenders Act was challenged on the 
ground that it encroached on: the Fede- — 
ral Legislative List of the Government. 
of India Act 1935 relating to promissory 
note, Corporations and Banking (Items 
28, 33 and 38 of the Federal Legislative 
List), Holding that the impugned legis- 
lation was in pith and substance in re- 
lation to money lending ‘transaction, and 
was within the exclusive competence of 
the Provincial Legislature to legislate, 
Lord Porter, speaking for the Board 
said : 

“Subjects must still overlap and 
where ‘they do the question must be 
asked what in pith and substance is the 
effect of the enactment of which com- 
plaint is made and in what list is its 
true nature and character to be found.” 
It was further observed :— 


“The extent of invasion by the Pro- 
vinces into subjects enumerated in the 
Federal List has to be considered. No 
doubt it is an important matter, not, as 
their Lordships think, because the vali- 
dity of an Act can be determined by 
discriminating betwéen degrees of in- 
vasion, but for the purpose of determin- 
ing what is the pith and substance of 


-the impugned Act. . Its provisions may 


advance so far into Federal territory as 
to show that its true nature is not con- 
cerned with Provisional matters, but the 
question is not, has it trespassed more 
or less, but is the trespass, whatever it 
be, such as to show that the pith and 
substance of the impugned Act is not 
money lending but promissory notes or 
banking?, Once that question is deter- 
mined the Act falls on one or the other 
side of the line and can be seen as valid 
or invalid according to its true content.” 
Here the impugned provision is squarely 
covered by Item 25 of List IIL It deals| 
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: with the. condition of 
teacher/employee of. the University and 










possible construction, as was observed in 
nited -Provinces . v. Mt. Atiqa Begum ` 
{1940 FCR 110): (AIR 1941 FC 16) “each 
eneral word should be held to extend 
o all ancillary and subsidiary matters 
which can fairly and reasonably be com- 
rehended in it”, I am, therefore, of. the 
view that there is no lack of legislative 
` ‘competence gn the grounds put forth on 
. fbehalf of the petitioners in the two writ 
: Jeases argued by Sri P. S. Mibi and. Sri 
-Radha Raman, 


9. When this case was again heard for 

' sometime in view of the amendment 
brought about by Ordinance 37 of 1982 

“Yearned counsel for the petitioners plac- 
ed reliance on the decision in State of 

Orissa v. M. A, Tulloch & Co. (AIR 1964 

sc 1284) ‘and contended that since the 

impugned provision was repugnant to 

the Central Legislation on the topic of 

élection, which occupied: the whole field. 

the impugned provision was unconstitu- 

tional and beyond legislative competence. 

In. my view .the decision in Tulloch’s. 

ease has no application in.the present 

circumstances. The Representation of the 

. People Act . deals with the subject. of 
election. it “may occupy the whole field 

‘so'far-as the election is concerned, But 
the terms and conditions of service of a 

teacher who has been elected to.a leg- 

‘slature_ is not a matter: which could ‘be 
‘dealt with in the Representation of the 
_ People Act, Nor did the said legislation 
-contemplate the exclusion of State. Leg- 


-lature from legislating. in. relation ‘to_ 


- teaching staff who become members: : of 
: a legislature in’ respect of: matters con- 
nected with thei# service :as a teacher 
and other matters which come under the 
legislative entry ‘Education’, There is no 
repugnancy, 
' loch’s case, between the State legislation 
. and the Central legislation. Learned Ad- 
` ditional Advocate General -relied on the . 
_ décision in A. S. Krishna v. State of — 
Madras (AIR 1057 SC. 297) and contend- 

` ed. that, the question of repugnancy could 


only arise when the two. legislations 
were in the. Concurrent ‘List. -Here one 
legislation was under List. $ while ‘the 


. other, under List . II.. which. is a. Concur- 


| rent, List. Had both the ‘legislations been | 


0 on a subject in the-Concurrent List, only 


` Shailendra: Wath Vv, Stata. oo 0a on 


“service of ‘a 


£ ‘legislative list have to receive widest f 


in the sense used in Tul 


CALR -.. 


then the. question ‘of’ repugriancy -could 
be agitated. I do not propose to express 
any opinion or this - aspect of the me 


eeg AN . T 


-10. ` The next contention that was 
raised was that the impugned provision 
is discriminatory, It was said that the 
teachers of a University are deemed tò 
be on special laave if they are membérs | 
of a legislature, either State or Central,- 
But similar is not the position with re- 
spect to teachers of secondary schools, 
On behalf of the respondents, it wag 
contended that -question of -discrimina- 
Hon does not arise as the legislation .does 
not deal with the teachers of secondary 


‘schools at all. It was further pointed out’ 


that the present position is that most of 
the schools have now been taken over 
by the Government. Teachers of such 
.schools are disqualified from being mem- 
‘ber of a. legislature as they hold offica 
of profit under -the State Government, 
It was, however, conceded that thera - 
are still some proprietary and minority 
schools whose teachers are not So dis» 
qualified: In any event; I am of the view 
that University teachers constitute a 
class by themselves. Their conditions ofi . 
service including: the extraordinary leave 
or special leave need not be identical 
with those of teachers of secondary 
schools, . The legislature in its wisdom 
thought that imparters of higher educa- 
tion -must devote: themselves whole- 
heartedly to the cause of education. This 
would lead to the betterment of tha 
teaching standards. : If they choose to 
.serve the people as ‘their representative 
dn the legislature, which they may ag 
well do,. then the call upon their tim 
and energy -as a. legislator shall be such 
as to be an impediment in the discharge 
of their duties as imparters of highe 
education. The University teachers thus 
constitute a class by themselves, Among. 
teachers of the University there is no 
discrimination, All are ‘treated alike. The 
impugned provision cannot, therefore, in 
my view, be held to be discriminatory 
on the - grourid ` suggested | by the peti- 
_ Honers, 















ms . The two sntentone méritioned 
above ‘constitute. the main attack on the 
validity of the legislations. ` ‘Some sub- 
~sidiary | points | were ‘also ‘taken which 
„may Ve” 'noticed., Ít was contended that’ 
there" iS a conflict: ‘pets ween S. 8 ‘of the 
Bihar: -Legislatiire’. {Members Salary and 
“Allowanees) Act 1860° “and | the ` ' present 


~ -fegislation. .- 
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Section. 8 of the Act afore- 
said ‘provides: „uthat the grant, of salary 


and allowances to the members shall not | 


be a bar to their. receiving other emolu- 
ments in a different . capacity. But whe- 
ther they are entitled fo” any emolu- 
ments either on the’ basis of a contract 
or a law is hot dependant on ‘this provi- 
sion. T do not think that S. 8 becomes 
nugatory because special leave without 
pay is provided under a different legis- 
lation in specified contirgencies. 


i2. It was contendei that the im- 


- pugned legislations consituted unreason- 


‘Nance 


able. restriction ‘on the cight of the peti- 
tioners to carry on “he profession of 
teaching. The petitioners could not be 
forced to go on leave when they did not 
want so to do, . For the reasons already 
discussed it is clear that the impugned 
legislation is for the betterment of the 
teaching standards in tie University as 
already explained in paragraph 10 of 
this judgment. The provision is clearly 
reasonable, . 


13, It was next cortended that . the 
provision “in question amounts to suspen- 
sion of contract of service, and- suspen- 
sion is: only possible under the relevant 
provision of the University Statute. I do 
not think that the legislative power to 
provide: for: the conditions under which 
special leave without pay wowd be ap- 
plicable becomes ‘nuga:ory: because . of 
some provisions of University . Statutes 
relating to suspension ef teachers, I am, 
therefore, of the view that the impugn- 
ed provisions do no: suffer from any 
legal or constitutional vice. They are 
held to be valid pieces of legislation 
within the legislative competence of the 
State Legislature and within the Ordi- 
making power of the Governor. 
The making of Ordinance, as is now well 
séttled, is a legislative act. (See A. K.. Roy 
v. Union of India, AIE 1982 SC 710). 


. 14. Arguments were “advanced when 
the case was originally heard on the 
meaning to be: ascribec. to. S. 40 ‘of the 
First Ordinance. Į, propose to deal with 


- them, for if the contention of the respon- 


r be on special leave. without ’ pay 


dents is accepled Ordinance 37 of 1982 
becomes only. by way of. abundant cau- 
tion and ‘clarificatory’ in nature. . The 
provision ‘has been fully. quoted. It says ` 
that a teacher ate. ‘shall be’ deemed to 
: from 
the date he takes oath to the post ` for 
the full term .of the membership of.’ the 
State ` and, Central _Jegislatiire, . ‘Learned ` 
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counsel for the petitioners aeatended: 
that.the provision’ is riot: retrospective in 
nature. It is only ` prospective, It applies 
to those who henceforth take oath of 
their office. It does not affect those who 
have taken “oath -prior to the present 
amendment. On behalf of the respon- 
dents. it was contended that the amend~ 
ing Ordinance came into force on 23-1-' 
1982. It, therefore, operates from the 
said date. Members of Legislature of de~ 
fined catégory shall be deemed to be on 
leave without pay from the said date. 


i5. - The provision. cannot be said to, 
be retrospective. Neither the languagel 
nor necessary intendment.as revealed’ . 
by the words used lead to an inference! 
of retrospectivity. The presumption that) 
a legislation is prospective is, therefore; 
applicable. The only question that needs’ 
to be. considered further is as to whe= 
ther it applies to those who take oath 
hereinafter, or it applies even to those 
who have taken oath earlier, but would 
be applicable from.the date of the enact- 
ment of the Ordinance. 


16. It is true that we have to inter- 
pret the law “according to the intent of 
persons: that made it” (4 Co. Int. 330}. 
But where the language is clear, specific 
and unambiguous, the intent is to be 
gathered .from the language used. Here 
the words used in the legislation, are not 
capable of two meanings. When it -is 
said that the teacher-legislators shall be 
deemed to be on special leave from the 
date they take oath of their office, it is 
not open to the courts to substitute that 
date -by the process of interpretation. 
The contention of .the petitioners thail 
the Act ig not retrospective is accepted, 
-by the. learned Advocate General. ap-| 

- pearing for the State. In this situation 
the law can operate only in. relation to 
the .oaths that are taken after the pro-! 
' mulgation of the Ordinance. 


1%. What.is suggested on behalf of 
the State amounts to addition of certain 
words to’ the section, If the intention 
-was to apply the law even in respect of 
those who’ had taken oath earlier, and 
were members of legislature on the date 
of coming into operation of the eee 
nance, we would expect that words "o: 
the date of commencement of this Ord 
nance, whichever is later” or words te 
similar effect would have been there, 
I accept that’ under certain special cir- 
cumstances it may- ‘be possible to- even 
-add-to the words used in a legislation, 





i) 
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.are Clear and the meaning is 


- Learned 


- tention of the petitioners. 


- contended that the enactment of | 


a ta 


but those are. rare occasions. 


words are ambiguous or where two 


Meanings are possible it would be legi-: 
timate, and indeed the correct method of . 


imterpretation, to prefer a ‘meaning 
which is in accord with the statutory 
“objective justice and other: relevant 
considerations. But there the words used 
plain. 
There is no oom for imagining anomaly 
or inventing fancied ambiguity in order 
to depart trem the plain meaning of the 
words. I am, therefore, of the view that 
the language of Sec. 65 as amended 
aby the first Ordinance is such as to. be 
-dinapplicable to teachers who have taken 
Yoath on a date prior to the promulgation 
lof the Ordinance. i 


- 18. This brings us to the consideration- 


: Cot Ordinance 37 of 1982. It is now neces- 
Bary to examine the true effect of S. 2 
(2) of the said Ordinance. I have already 


quoted the aforesaid provision. It states 
that for those who have already become 
members of the Legislature, the first 
proviso of the Ordinance shall be deem- 
ed to apply from 23-1-1982, the date of 
eorting into force of the first Ordinance. . 
‘counsel for ‘the’ respondents 
contended that the true meaning of the 
aforesaid provision is that in relation: to 
the existing members of legislatures the 
provision in relation to special leave as 
enacted by the first Ordinance applies 
‘from the date of the promulgation of 
the said Ordinance ie, 23-71-1982, and 


not the date on which they take oath. 


Learned counsel ‘for: the petitioners on 
the other hand contended that such | is 
not the effect of the provision. It does 


“not affect the earlier amendment which’ 


‘contemplated the grant of special leave 


‘from ‘the date ‘of taking an oath by the 
members of different legislatures. In my - 


view, it is not possible to accept the con- 
H ‘what is 
contended by them is accepted, it: means 
that the’ amendment was superfluous 
and of mo effect. Such an intention can- 
not be attributed to a law making body. 
Che contention of the learned counsel for 


-|the respondents is, therefore, more reá- 


sonable and consistent with the intention 
as revealed by the words used. 

-` 19, Geared counsel for the petitioners 
Ordi- 
mance 37 of 1982 was an abuse’ of power 


and was, thereforé, unconstitutional. It. 


was contended that in view of the deci- 


gion in ‘A. K. Roy v. Union of India- 


{AIR 1982 SC -710) it would be permissi- 


` Shailendra Nath vV. State 
Tf the.. 


A.LR. 


ble for this Court i examine whether 
the Ordinance constituted an: abuse of 
power, Learned Additional 
General rightly pointed out that the 
Purpose of amendment was to deal with 
the suggested lacuna in the earlier ordi- 
nance.. Indeed, the purpose of amend- 
ment in many cases is to remove the 
defect in law due: to imperfect drafting. 
In my view, the contention is correct. 
Many a time the words used do not con- 
vey the intention of the legislature, In 
such a situation it is obvious that amend- 


ment of law is the: only remedy. Here 
a controversy was raised by the 
petitioners themselves ` that the 
amending provision did. not . ap- 
ply -to teachers who - have , al~ 
ready taken oath, and would have ap- 
plication ` only to. those who take oath 


hereinafter. If in. that situation the law 
making body found. that the words used 
were capable of two interpretations or 


‘that the words used did not’ give effect 


to the intention of the legislation, I do 
not think that an amendment of lawl. 
could, even by a stretch of: imagination, 
be characterised as abuse of power. The 
contention’ of the learned counsel: for 
the petitioners is, therefore, 
able. . It was next contended that the 
date, 23rd Jan. 1982, has been “picked 
out from the hat”, and is therefore arbi- 
trary. I do not find any merit in this 
contention.’ The reason why this date 
has been chosen is obvious. It is -the 


‘date ‘when the earlier ordinance came 


into force. There is nothing arbitrary in 
the choice of the date for applicability 
of the amended provision. 5 


20. On behalf of the petitioner in 


C. W. J. C. 537/1982 it, was contended 


‘that on the basis of impugned orders the 


petitioner was being treated as having 
ceased to be a member of Syndicate and 
was also relieved of the charges of N.SS. 
Scheme. This was impermissible even if 
the statutory provisions under challenge 


. were intra vires. So far as making the 
. Petitioner in charge of N. S. S. Scheme 


is concerned, it is accepted that- he was 
made in charge by the Vice-Chanceél- 
lor. The Vice-Chancellor could, there- 
fore, issue the impugned direction that 
he would cease to be in charge of this 
scheme.: One who appoints can also ter- 
minate the appointment. I do not find 


unaccept-|- 


. Advocate’ | 


X 


any legal infirmity or lack: of power ins - 


the Vice-Chancellor - so far this part of 
the order is of the. ann Challenge to 
the other part of. thè annexure, reduite’ 
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careful examination, Certain provisions 
of the Patna University Act will have to 
‘be considered in this cortext. Section 2 
` (o) of the Act defines lecturer to mean 
_“a teacher of a college of the University 
‘possessing such qualificaton as may be 
. presen bëd by the Statutes”. Teacher kas 
been defined in S. 2 (r) as follows :— 


'“A teacher includes Pr-ncipal, Univer- 
sity Professor, College Professor, Readar. 
Lecturer, Demonstrator and other per- 
sons imparting instruction in any de- 
_ partment, or in any college or institute 
maintained by the University.” 


Section 23 of the Act lays down as to 
who shall be the members of the Syndi- 
cate. It states that two members shall 
be from such lecturers who have the 
teaching experience of at least ten years. 
They have to be elected in accordance 
with the system of proportional repre- 
sentation by means of sitgle transfera>le 
vote. The proviso to S. 23 (2) is as bol- 
z lows > 


“Provided that any member elected or 
nominated shall be deemed to vacate 
office with effect from the date on which 
he ceases to be a member of the body 
which had elected or nominated him.” 
It is on this proviso that reliance is 
placed by the learned counsel for the 
University for contending that the pati- 
tioners shall be deemed to vacate the 
membership of the Syndicate. But it has 
to be observed that tke vacation from 
office can only take plaze where a per- 
son has ceased to be a member of the 

- body which has elected him. The bady 
electing the petitioner is of „teachers. 
Learned counsel for the University had, 
therefore, contended tha. a person going 
on leave ceases to be a teacher, Reliance 
was placed on the definizion of a teacher 
m S. 2 (r). 

21. It was contended that a person’ can- 
not be said to be imperting instruccior 
in any department or ccllege if he is on 
forced leave. There are two answers to 
this contention. The first is that the ¢efi- 
nition of teacher in S. £ (r) is an inelu- 
sive, and not .exhawstive definition. 
Secondly, the ordinary meaning of the 
expression teacher, ir the context of 
this Act, includes, in my opinion, a 
teacher who is on leave and during “hat 
period may not be engaged in any actual 
feaching work in an institution. If the 
“argument of the learned counsel is ac- 
cepted then a person who is on leave 
even for a day ceases to be a teacier. 
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Such could not be the intention of the 
legislature, I am, therefore, of the view 
that a person does not cease to be 
a teacher within the meaning of the Act 
if he is on leave whether -voluntarily or 
involuntarily, A teacher on leave does 
not cease to be a member of the body 
which elected him within the meaning; 
of S. 23 (2) of the Act. Such being the| 
position even though the petitioner is: oni 
leave in view of the provision of thej 
Ordinance, he does mot cease to be a 
member of the Syndicate. Annexure-3! 
in so far as it suggests that the peti- 
tioner has ceased to be a member of the 
Syndicate, is therefore, invalid and can- 
not be given effect to: 

22. In view of the discussion aforesaid 
I am of the view that there is no merit 
in C. W. J. C. 566 of 1982 and it is ac- 
cordingly dismissed. In so far as 
C. W. J.C. 537 of 1982 is concerned, it 
is allowed only to this extent that the 
petitioner cannot be deemed to have 
ceased to be a member of the Syndicate. 
In the facts and circumstances: of the 
case, there shall be no order as to casts. 


U. C. SHARMA, J.:— I agree. 
Order accordingly. 
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` M. V. VARMA, J. 
Rajan Sharma, Petitioner v. Jagdish 
Purbey ‘and others, Opposite Party. 


Civi] Revn. No. 1836 of 1980, D/- 
28-4-1982.* 

Civil P. C.- (5 of 1908) S. 115 (1) 
Proviso (b) — Order of lower Court if 


allowed to sfand 
justice — High Court can 
revision, 


Section 115 (1) Proviso (b) does provide 
for interference in revision where the 
order under revision if allowed to stand 
would occasion failure of justice. Where 
the order of the lower Court is aimed at 
and calculated to circumvent the law by 
achieving an end indirectly which it 
could not have done directly, the order 
would be patently illegal and is liable to 
be set aside in revision because if allow- 
ed to stand it would necessarily occasion 
a failure of justice. 


oceasioning failure of 
interfere in 


(Para 3) 


*Against order of Munsif ist Court, 
Darbhanga, D/- 26-7-1980. 


FZ/GZ/C505/82/GNB/LGC-H : 
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S.. P. Srivastava. and 


M. N...Verma, fer Opposite Party. 


ORDER :— This -revision, : pelition is 


-for interference by. this Court with the 
. impugned order.dated 26-7-1980 passed 


by the Munsif, first. court, Darbhanga, in 
title suit No. 141 of 1979.. By the impugn- 
ed order the learned court below. on. ap- 


„plication under S. 151 of the Civil P. G 


{hereinafter referred to as the (Code)), 


stayed the forma] proceeding ofthe Title 
Partition Suit No. 52 of 1958, in which 
the: fina} decree proceeding regarding 


_ fixation of patbandj was going on in ac- 


cordance with the terms’ of the pre- 
Hminary decree passed therein on appeal 


‘in Title Appeal No. 57/61/43 of 1962 


‘against which the second appeal in 


this 
High Court also stood dismissed for de-. 


. fault, | 


‘that such a course, as adopted by 
‘learned court below, is in effect. circum- 


2. The grievance of. the « petitioner is 
the 


vention of law and purports to do a thing 


-indiréctly which it could not do directly. 


‘From a perusal of the contents of the re- 
‘vision application, it is celar thatin order 


to achieve the same said prayer as the 


-one achieved in the impugned order, the 
-opposite party had preferred an applica- 


tion for temporary injunction ynder O. 39 
R. 1 of the Code. for restraining tempor- 
arily first party petitioner. from proceed- 


‘ing with the action for preparation of 


final decree in the Title Suit No. 52 of 
1958 which was rejected by the. same 
said .Court holding that although the in- 


-gredients for grant-of temporary injunc- 


. ton were | available 
+ plaintiff of Title Suit No. 141 of 1979 but 
- Owing to the legal difficulties the: same 

- could not be. entertained, inasmuch as, . 


in favour. of the 


: a party. could not be restrained by an in- 


. suit, To. me it appears 


junction from ‘proceeding with another 
curious that the 
court below assumed an advisory, role in 


‘observing in the same. said injunction — 


: refusal order that the stay of the proceed- 


«ing for a final décree could be granted if, 


the plaintiff of Title Suit No. 141 of 1979 
filed a petition in that behalf -either in the 
suit. or in the partition suit.No. 52 of 1958. 


. It is‘ quite apparent that inspired by the 
: said observation of the Court, the: plain- 
. tiff-of Title Suit. No. 141 of 1979. preferred - . 
> this application under.S. 151 of. the Code 


-dn the suit for the stay.of the proceeding 


-in -Partition-Suit-No. 52 of 1958_and. ihe 
~ recourt- granted “the: said..: prayer... against 


ey 


“Ramdeo Jha v; Chandar Thakur- _ 


- A. N. Sahay.: and :. Bipin: Bihari- Sinha. . 
-for . Petitioner; 


-.there has-not been a fair, or real. 
“AVALW/DABO/BUIDDISSGB. i a 


AER 
whieh -the present. revision-.- application. - 
has been filed,..... - -> AN = 34 


T- 3. Sri S. P. Shrivastava. : counsel for. 


the opposite party, has contended that in - 
iew- of the proviso inserted in S. 115 of 
the Code by 1976 amendment, this: Court Y 
is under fetters in interfering with -the 
order impugned. In my opinion this con- 
tention has no substance, inasmuch ‘as, 
proviso (b) to sub-sec. (1) of S. 115 of the 
Code does: provide for interference wher 
the order under revision, if- alllowed to} 
stand, would occasion failure of justice 
I have: already indicated: that ‘the ~ order] ` 
impugned: is aimed al and calculated to 
circumvent the law by achieving an end 
indirectly which il could not- have done 
directly and. this alone warrants inter- 
ference. Thus on consideration of the 
points raised by the respective parties I 
fing and hold that the order is patently 
illegal as..it seeks to achieve things in~ 
direclly which could not be done direct- 
ly. The order impugned, if allowed to, 
stand, would necessarily occasion a faie) 
lure of justice and hence “must be. set 
aside. The application. is, therefore, al-} 
lowed and the order impugned is hereby! 
set aside but without costs, 

4, However, I would like to make if 
clear that success of the petitioner in this 
Court shall not stand as a bar to the 
plaintiff .of the suit seeking any relief. in 
Partition Suit No. 52 of 1958, if the same — 
is permissible. in law. ; ; 


_5. Let the lower court records be sent 
down-immediately. Hearing of the case 


May be expedited. © . 
a Application allowed. - 
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S. K. CHOUDHURI AND M. P. SINGH, 
JJ. i . 
Ramdeo Jha and others, Petitioners v, 
Chandar Thakur and ‘others,. Opposite 
Parties. ESLA . Te 
Civi] Revn. No, 937 of 1973, D/- 25-3- 
1981.. Sg ee ye 
- (A): Civil P. C. (5 of 1908), Order 22, 
Rr. 3,4 and. 11) — Abatemen; of appeal — 
Permission to bring legal representatives - 


-on, record in appeal — Absence. of fraud 


or collusion — Order of permission could 


. not be held illegal. .  , 


-Jn the instant case fraud or. collusion 
or other circumstsences, whieh indicate he 
via - 


1982 


. ‘Oy that against the: absent heirs there was 


„not be tried in. the..proceeding, was: 


a special case, which was net and. cemo 
no 


opleaded.oy raised by the respondents bè- 


‘fore the lower appellate court, 
.il raised before the. 


. limb of audi alteram partem”. 


noy was 
Court in revision, 
The underlying principle of Order. 22, 
Rr. 3 and 4of the Civi) P.C. is “unutis- 
putedly a facet of natura] justice or a 
The ap- 


. pellate court having passed the impugned 


“-tioners to 


„tion illegally or- 


-Kumar Brajendra Naik, Shashi . 


order by which left out heirs of apsel- 
lant No. 1 and respondent No. |} were 
allowed to be added as parties — appel- 
lants and respondents, respectively. it 
would be difficult to hoq that there has 
been any illegality committed by the 
lower appellate court, Case law- dis- 
cussed. (Patra 8) 


(B) Civil P. C. 6 of 1868), Section 115 
— Exercise of 1evisiona: powers — Fail- 
ure of justice or irreparable loss — Con- 
dition precedent, 


Section 115 nol only requires the Jeti- 
show that the subordmate 
court -has exercised a jurisdiction not 
vested in it by law or has failed to ex-. 
ercise a jurisdiction so vested in it or- 
has acted in the exercise of its jurisdic- 
with materia) irregu- 
larity, bu; further to satisfy the Court 
that if the impugned order is allowed lo 


stand, i, would occasicn’ a failure of 
justice or that an irreparable. irjury 
would be caused ‘to the petilioners. In 


the absence of such fallure of justice or 


irreparable loss the Revisional Court 
would not interfere, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1393 2, 4, 5, 8 
AIR 1975 SC 733 

AIR 1974 Pat 338 8 aT 
AIR 1971 SC 742 6 


Tribeni Prasad Sinha, fop Petitioners; 
Brusan 
Prasag Sinha and al Rafat Alan, for 


‘Opposite Parties. 


S. K. CHOUDHURI, J.:— This civil 
_vevision by the plaintiffs who ara re- 
spondents first party oefore the bower 


“appellate couri, is 


directed agains! the 


‘order dated 25th May, 1973 passeq in 


‘Title Appea) No. 23 of 1968 by the Second 


Subordinate Judge, Muzaffarpur, halding . 


‘that the appeal has. noi abated for non- 


pe 


substitution ef the heirs of deceased ap- 


' pellant No; 1:aS also. respondent No.. 1, 
. and since it has come. t the notice of the 


-eourt that there are. heirs. ot these. deeeas- 


-Ramdeo Jka. v 


ties in the appeal; 


T af.the respondents. 


‘which is pending decision ip 


‘On Ast July 1970. It may hbe 


3 and the heirs sought to be - 


‘application unfortunalely 


Chanday "Thakur > ` Pat, 173 
ed persons; they shoulg be added aspar- ~ 
-the heirg.af deceased 
appellant No. 1 as appellant and the heirs - 
of deceaseq resyondent No. 1 in the cate- . 

- This orignal 


y evision ` was 


` Rar before a learned sihgle Judge of 


this Couri, who aftey hearing the parties 
reserved ‘the - judgment and ultimately 
referred the case to a Division Bench by 
his order dated 4th April 1980. The 
learned single Judge noticed in his order - 
of reference the latest case of the Sup- 
reme Court in the case of N. Jayaram 
Reddi'v. The Revénue Divisiona} Officer 
(AIR 1979-SC 1393) wherein it has been 
said that Rules 3 ang 4 read with Rule 11 
of Order XXII of the Code of Civil Pro- 
cedure are baseg on the principle of audi 
alteram partem and the principle that 
underlies these provisions ig that the 
legal representative of a deceased, who 
may be affected by the decision, must be 
afforded an opprotunity of . being heard 
before any- legal liability is fastened upon 
him, but in view of the Bench Decision 
of this Court in Parhlagd Jha v. Sonelal 
(AIR 1974 Pat 538) which according io 
the Jearned single Judge, supports the - 
contention raised by the petitioners, 
thought it proper to refer the case io a 
Division Bench. That ig how, it has been 
placed before us for hearing. 

3. In order to appreciate the points 
it will be necessary to give some salient . 
facts. A suit was filed in the court of the 
Munsif, for declaration of plaintiffs’ title 
and for confirmation of possession. The 
Suit wag' decreed. Accordingly an appeal 
was filed by the defendants: first arly 
the lower 
appellate court. During the pendency 
of the appeal,- appeliant No. 1 died on 
3rd. April 1970 and an application for 
substitution of the heirs of the aforesaid 
deceased was filed within .time. namely, 
stated here 
that two sons of appellant No. 1 are al- 
ready on record ag appellants Nos. 2 and 
substituted 
were the widow and daughters. The said 
stood rejected 
for non-compliance of the lower appel- 


Jate court’s. peremptory order for service 
‘of a copy 


‘upon ‘the - other side. Thìs 
order of rejection is dated 22-6-1971. i 
further appears that during the pendency 


-of the appeal, plaintiff-respondent. No. 1 
‘also died. According to the petitioners, he. 
“died on 25-10-1970. whereas according to . 
‘the apposite - party, he. died. eq -7-9-1970. - 


- ed the ease of melingtiishment 


T74 Pat. 


The substitution jpetition was flea 
ithe opposite panty on 9-1-1071. 


by 


namely, the two sons of dhe deceased re- 


spondent No. 1 ane already on recond as” 


zxespondents Nas. 3 and 4 (who are peti- 


Hioners Nes. 2 ang 8 before dhis Court), 


and the dau ighters who ane songht to ibe 
. Sithslitted have nelingmished itheir share 


` in favour of their brothers, namely, me- 


spondents Nas. 3 ang 4. A mejoinder was 
flad by the jplaintifisinespondents cam- 


‘ lesting dhe date of death as also the a- 


legation of relinguishment of shares. Jy us 
said tha; thereafter dhe defendants ap- 
pellants also filed an application to com- 
done the delay in filing the petition dated 


' Olh January 1971 ang set aside the abate- 


sient and thereafter substitate the beins. 

As the date of death of tihe 
Plaintifi-respondent Wo. 1 was disputed. 
evidenge was taken by tihe lower appel- 
late count. After ibearimg iibe ipanitias -iil 


_ heki that tihe date fiummiishad tby tthe plein- 


diffs-respondents was cormact, mamely, 
that mespondent : Mo. 1 died on 749-1970. 
The lower appdlilate coun also dishdlier- 
of tihe 
shares by tihe danghters of deceased me- 
Spondent No. 1 in faveur of their tmo- 
therssrespondent, Nos. 3 and 4. It also 
hela that tthe estate of deceased mespon- 
~ dent No. 1 is represented iby the two sons 
almeady on resond as respondants Nos. 3 
and 4. It bad tunther that the appeal did 
not abate for not bringing on mesord some 
of the heirs of deceased appellant No. 4 
as two of dbe heirs were almeady on me- 
gond as appellants Nos. 2 and 3,’ and as 
also in dhe case of ee respondent 

Na. f. 
4. Mr, “Tibeni Prasad Sinha, learnad 


‘ounse] appearing tin support of this revi- 


sion application challenged ithe impugned 
order as illegal and without jurisdiction 
as the application for substitution of the 


. beins of deceased appdilant Ne, 1 stand _ 
_tejectad for noa-complianse of ithe lower 


courtl’s speremplory onder and ithe ap- 
plication for substitution of tthe theirs of 
deceased respondent Wo 1 was, 


pellate coum, has reconded the finding 
that respondent No 1 died on mth 
September 1971, and mot on 2ist October 
1970. as alleged iby the defendants appel- 
lants. He eontendag tha; hig argument 
fully finds support from the Bench ded- 
sion of this Court in the case of Prahlad 
Jhas case (AIR 1974 Pat 338) (supra). 
ihearned eoumse] appearing an behalf of 


Ramdeo Tha. we Ohaa d ‘ 


Tt was- 
alleged therein tiba two of tthe hars; 


prima _ 
lacie time barred, because tthe lower ap- 


“ALR 


ithe eae ee on tthe ‘other 
hand, supported. ithe impugned. one, by 


-peinling that wma facis and cineurmstanees -“ 
vof the case, the 


course adépted ‘iby the 
fewer appeliaie court was just and 
proper, specially when the mecent deci- 
Sion by ithe Supreme Court im Jayaram 
Raddi’s case (AIR 1979 SC 1393) (snpra). 
States that the basic principle maer- - 
dying Rules 3 and 4 of Onder KXM read 


with Bulle 11 of the Code of Civil Proce-. ` ` 


dune is a facet of matmral justice or a 
limb of audi alteram pariem rule, _ 
Leamed counsel also contended that it 


being q civil revision, ithe scope of inter- - 


ference iis limited in view of the ‘present 
amended Section 115 of the Code ot Civil 
Procedsame. 


5. At the very outset, it may be state~ 
ed that i, is mot a case where some of the 
heirs of deceased appellant No. 1 as also 
deceased mespomdem No. 1 have been 
brought’on the record and some left out. 
It is a.case where some of the heirs of 
both the aforesaid deceased are on re- 
cord; the heirs of deceased appellant | 
No. 1 who are op record are the two sons. 
namely appellants Nos. 2 and 3, and - the 
heirs of deceased respondent No. 1 who. 
are on record are also the song Of the de- 
ceased, namely, respondents Nos. 3 and 
4, in the appeal Itis not disputed that 
the widow and the daughters of deceased 
appellant No. 1, who are other heirs than 
on record, were nọ} ‘brought on record 
within fime inasmuch as the substitution 
petition filed on their behalf which was 
within time, unfortunately for the ap- 
pellants - stood rejected for non-com- 
pliance of ‘the peremptory order of the 
lower appellatie court, So far as deceased 
respondent No. 1 is coneermed, as already 
slated above, his two sons are already on 
mecord as respondents Nos. 3 and 4 and 
the heirs tto.be subshituted are the three 
daughters. That application, however, 
was filed beyond time, from the date of 
death as recorded by the lower appellate 
court. It may aiso be stated here that the 
question ‘that the appeal abated as a 
whole was raised before the lower appel- 
late court by ‘the respondents and the 
said matter ang fhe subslitution matter 
have been disposed -of by the Ris dea j 
onder after remand. , 


Tn the recent decision of the Supreme 
Court im Jayaram Reddys case (ATR 1979 . 
SC: 1393) (supray two separate judgments 
have been delivered by the two fearned 
Judges of the Supreme Court. The: ques- 


` out of a land .acquisitioy proceeding stcodi , 


r 


f 
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tioù before the Supreme, Count was as to 
whether. the Goverhmemj' appeal arisng 


abated im the High Cours when the ap- 
peal was pending there, for non-substi- 
tution of the heirs of ome of the respon- 
dents. Y Prabhakar Reddy, though im 


‘the other appeal preferred! by the dain- 


ants, the beis of the mid deceased: whe 
was ome of the appellants im the appeal 


.of the claimamwts before the High Court 


were substituted. Singhal J, heldi tjat: 
the question of abatement was not raised 
before the High, Court end the two ap- 
Beals having keem hearg together and 


` disposed of by a contmon judgment. there 


s 


Wes am abandonment of the tecfmica ity 
of abatement. According to the Tearned' 
Judge the said teclutical ples of abete- 
men and! the consequential! dismissal of 
the appeal was a matter at the discretiom 
of the ° legal wepresertative of the 
deceased-responden! andi there was no 
justification for the argument to the com 
trary. The learned Judge, therefore, Held! 
that fy the facts and! circumstances of 
the case the plea that che Govérnrrent 
appeal abated because of non-subst-tu- 
tier of the legal representatives af the 
deceased. Y. Prabhakar Reddy the re- 
spondent was wilfully adandoned by the 
respondents: l 


& The other learned Judge Desai, J, 
who agreed with. the 7zudgment of the: 
learned Judge Singha, J., however, 
entered into the questiom as to. whe-her 
in the facts and: circumstances of the case 
the Government, appeal had nof at al. 
(sic). The said learned Judge in his 2la- 
borate judgment after d:scussion of vari- 
ous, authorities came to the conclusion. 
thal in the facts and circumstances: of the 
case, the Government, appeal did not 
abate. He. pointed ow: that the tasie 
principle underlying Orcer- XXIL, Rules 3 
and 4 which op, account of the provision. 
contained. in Rule 11: of. that Order of the 
Code of Civi, Procedure. applied! to ap- 
peals is undisputedly a facet of natural. 
justice or a limb of auci alterem. partem 
rule. The learned Judge. pointed. out. that 
the first limb of this nile audi alteram 
partem: is that a person. must be given. 
am opportunity of being heard, before. a 
decision one way Or the. other affecting 
him is recorded.. He lurther stated in 


-para. 28: of: his judgment. ag. follows:— 


“As a corollary to th's rule’ if is pro- 
vided in the Code of. Civit Procedime that 
where a partly to the proceeding dius 


- Ramdeo Jha w, Chandar Thalar, 
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pending the preceeding and the cause of 
action survives, the legal) representatives: 
eg the deceased party should be brought 
ow. record which only means that such 
Tegal representatives must be afforded. an. 
opportunity of being heard before any 
Viability is fastened. upon: them.......” 
The learned Judge has also discussed 
the case of Mahabir Prasad v; Jage Ram 
(AIR. 1971 SC 742), in paragraph 30 of the 
report. The said’ paragraph has quoted. 
the ehservation made in AIR 1971 SC. 
742. (744) as follows:— 

“Ever on. the: alternative ground that. 
Mahabir Prasad. being one of the heirs. of, 
Saroj Devi there cam be na abatement 
merely, because no formal application. for 
showing’ Mahabir Prasad’ as an heir and 
Yegal representalive of Saroj, Devi was 
made. Where in a. proceeding a party 
dies. andi one of the legal representatives. 
is, already, on the record. im another capa- 
city, it is only necessary that he © should 
be described. by an appropriate applica- 
tion made in that behalf that he is also on 
record, as an heiy and’ Tegal representa- 
tive. Even if there are other heirs and 
Tegaf representatives and no application 
for impleading them. is made within the 
pericd of [imitation prescribed by the 
Limilation. Act the proceeding will. nof 
abate.” 


From this case the learned Judge: de~ 
ducedi the principle: that “where one of 
the: legal representatives: of the deceased: 
party is before the court a; the time when 
the: proceeding: ig heard, but ip another 
capacity, it iss immaterial whether he is: 
described assuch ornot: and.ever if there 
are other legal: representatives; the cause 


will, not abate” Several conclusions: 
which, have emerged from the various 
decisions: discussed: by Desai. J., have 


been. enumerated: im clauseg (1) te (5) af 
paragraph: 40 of: the report. Then: follows. 
paragraph 41 a portion of which may be: 
usefully quoted: here.— 


“41, Is it possible to ratiocinate these 
decisions? Apparently the-task is: diffi- 
cult. Now if the object and purpose be- 
hind enactins: Order 22, Rules 3 and 4 
are kept in forefront conclusions: Nos. fF 
to 4 would more or less fall in line with 
the object and purpose, namely no deci- 
sion can þe- recorded’ im. g judicial pro- 
ceeding concerning the interests of a 
pariy to a proceeding without giving 
such party or Kis) legal representatives 
an epportumity of putting forth their 
case, Tou translate this principle inte 
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. action denuding it of its ullra technica! or-- 
. harsh . application,. 


K the Courts held , that 
' ig some ‘-legaì . representatives - .-are 
before. the Court, oy they are before 


Couri in another capacity or are brought 
on record al, some: stage of the “suit, 
action will not abate even ig there is no 
strict compliance . with the ` requirements 
of Rules 3 and 4......” 


7. The other case: 
Harihar Prasad Singh v. Balmiki Prasad 
Singh (AIR 1975 SC 733): The relevant 
portion relied upon by both the sides is 
the placitum (E), the discussion of which 
ig to be foung in paragraphs 32 and 33. 
7 Placitum (E} reads thus:— 


“Where a plaintige Or an appellant after 
diligent and bona fide enquiry ascertains 
who the legal representatives of a de- 
ceaseq defendant or respondent are and 
brings them on record within the time 
limited by law. there ig no abatement of 
the suit. or appeal; the impleaded legal 
representatives sufficiently represent. the 
estate of. the deceased and the decision 
obiained with them on record binds not 
merely those impleaded* but the entire 
estate including the interest of those nol 
brought on récord. Unless there is fraud 
Oy collusion or there are other circum- 
stances which indicate that there has not 
been a fair or reál trial or that against 
the absent’ heir there was a special case 
which was not and ‘could not be ‘tried in 
the proceedings the heirs’ who have ‘ap- 
plied for being brought on record should 
be held to represent: the entire estate in~ 
cluding the interests of the “heirs not 
brought on the record. The fraud or 
‘collusion must-be a fraud or collusion þe- 
fween the appellant on the one hand and 
the representative of ‘the ' ‘deceased re- 
spondent who is brough! or. record ‘on 
the other and vice versa. The fraud or 
collusion must be between the parties on 
record to: the detriment of the legar- re- 
presentafive wao - has not been. enue 
on record,” . 


In Prahlad Jha's case reported in AIR 
1974 Pal 338; i! dces not appear that any 


_ argument ‘was ‘put forward ` that the 
estale wag fully . represented-by. one of 
the heirs of deceased respondent No: 5: 


The heir on record was the father.of the 
- deceased who. was respondent. No.. i ‘and 
the mother was not brought on: the re- 
cord. . 
No. 5-. transpired during . the pen- 
dency ef the second appeal; before ~. this 
Court when tha respondents filed an ap- 


=: Ramdeo. Jha v: Chandar Thakur : 


the 


cited at the bar is- 


‘filed by the respondents that 


` ground 
The ‘fac; of death of Respondent: 
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plication, that zespondent No, $- having 
died ang his: mother not having been 


` brought. on .record within: the - period of 


limitation the appeal. has: abated.. As it 
transpired:.in ,the. second appeal that thë . 
said respondent, had died in the. lower 
appellate’ court, the High Court helg that 
the appeal.. abated against respondent 
No. 5 and it had no jurisdiction to. enters 
tain the „application for substitution after 
setting aside abatement and, . therefore, 
the High Court remanded the case to the 
lower appellate court. after setting aside 
the judgment and the decree of the lower 
appellate court and directing it tọ dis- . 
pose of. the apceal after passing appro- 
priate orders on the application -for set- 
ting aside the abatement of the appeal 
against deceased respondent No. 5. There- 
after the lower appellate court after 
hearing the parties rejected the said ap- 
plication for setting aside abatement. and 
dismissed the appeaj as incompetent. It 
appears that the application fop setting 
aside abatement and substitution was 
filed on the plea that the appellants 
learnt about the death of respondent 
No. 5 for first time from the affidavit 
respondent 
No. § had dieq ar his mother the heir; 
had not been brought cn: record within 
the period of limitation. They also al- 
leged that they ‘had nọ knowledge about 
the existence of. the mother of the de- 
ceased Doen No. 5. 


The findings recorded by the court beż 


low were against the. appellants.. 
It was H that the appellants 
have failed ` make out sufficient 


càuse for setting aside the abatement, as 
they were not ignorant of the death of 
respondeni No. 5, and thal respondent 
No. 5 died leaving beħind, his other heir, 
namely, the mother. The malter accord- 
ingly came to High Court again. It was 
held by the High Court that the said ap- 
plication: for substitulion was not a bona. 
fide application and the appeal, there- | 
fore, abated against the-deceased-respon- 
dent No.'5, and consequently the appeal 
abated as a whole: It also alternatively 
held that the plea that the appeal] . has 
not abated, “cannot be permitted to ‘ be 
raised as the High Court had © remanded 
the case on the previous occasion on >the 
-thit - the appeal: 
against the: deceased: respondent - No: 54 
and, therefore, this- point is barred by the 
principle of res’ judicata: This càsė.. there- ` 
fore, is. distinguishable on its, own -facts, 


had: -abated `. 
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and,- therefore, it: dogs nct help, ‘the: ace 
: tioners: ` è 


8. I ‘may also Saint: Sik pen tha: in: ~ 


the present case, fraud cr collusion. or 
r [other circumstances, whith indicate - that 
there has not been a fair oy rea] tria: or 
that against the absent aeirs there was 
special case, which was not and could not 
be tried in the proceedings, was not 
pleaded or raised by the respondents 
before the lower appellate court, nor was 
it raised before this Court during argu- 
ments. The principle thet has been laid 
down in Jayaram Reddi’s case (AIR 
1979 SC 1393): (supra) by the 
Supreme Court has already zeen 
stated above. J; bears repetition 
that the waderlying . principle of 
O. 22, Rr. 3 amg 4 of the’ Civil P. C. is 
“in disputably a facet of natura] justice 
or a limb of audi alteram partem”. The 
‘lower appellate court having passed the 
impugned order by wkich left out heirs 
of appellant No. 1 and respondent No. 1 
were allowed to be acded as parties- 
appellants and respondents, respectively, 
it is difficult to hold thet there has been 
any illegality committed ~ by the 
lower appellate court. The ‘principle, as 
laid down in Jayaram Reddi’s case, fully 
supports the imptgned order passe] by 
the lower appellate court’ in the facts 
and circumstances of the case. : 
9. I shal] now notice another hurdle 
in the way of the petitioners in attacking 
the impugned order. S. 115 of the Civil 
P. C., as it now stands, not only requires 
the petitioners to show that the sub- 
ordinate court has exercised a jurisdic- 
tion not vested in it by law or has failed 
to exercise a jurisdiction so vested in it 
or has acted in the exercise of its juris- 
diction illegally’ or with materia] ir- 
regularity, ` but further to satisfy the 
court that ig the impugned order -is al- 
lowed to stand, it wouid occasion a fai- 
lure of justice or that an irreparable in- 
` {fury would be caused to. the petitioners. 
In my view of the rider that if the order 
is allowed tọ stand, it would. occasion a 
failure of justice or that irreparakle in- 
jury would be caused to the -petitioners, 
is a big hurdle in. the way of the petition- 
ers to cross which they have miserably 
failed. In that. view of the- matter lso in 
- yevisional jurisdiction of this ‘Court, no 
interference. can be -made in the - pre- 
sent case. : 
10: . In the Tesi itere ig. no merit, in- 
the-- application. -It -is,- „accordingly; dis- 
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missed: but in 


.father was not 
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the circumstance.. of ‘the 
case J would make -no - ‘order as.to costs. 
M. P. ‘SINGH, J.:— I agree. ‘ 
- Revision dismissed, 


AIR. 1982 PATNA m 


s. ALI AHMAD AND: M. P. VARMA, JJ. 


Jiba Devi and others. Appellants. : "V. 
Satya Nand Roy and others, Respondents. 


' A. F. AD. No. 395 of 1976, Df- 19-3- 


1982.* ‘ 
Civil P. C. (5 of 1908), S..2 ay, O. 22, 
R. 4 — “Legal . ‘representative’ — Suit 


for declaration of. title and recovery of 
possession — All defendants constituted 
joint Hindy family — Death of minor 
defendant — Minor’s father already on 
record as Karta of joint family — Minor 
left behind his mother — Held, by virtue 
of proviso to S. 6, Hindu Succession Act 
minor’s interest in joint family property 
devolved upon his mother — Minor’s 
intermeddler and hence 
not legal representative within meaning 


-of S. 2 (11) — Mother not being substi- 


wed within time suit abated as a whole. 
f (Paras 7, 8, 13) 

Anil Kumar Sinha and Yogendra 
Mishra, for Appellants; Shiy Kirti Singh, 
Jai Prakash Sinha and Rajendra Kishore 
Prasad, for Respondents, 


M. P. VARMA, J.:— This appea) has 
been referred to a Division Bench by 
Hon’ble Mr. Justice -S. Ali Ahmad, who 
is now a member of the present Division 
Bench hearing the ‘appeal. The plaintiffs 
have filed this Second Appeal against the 


‘judgments of the courts below. `` 


2. On perusal of the original order, 
dated 31-1-1969 passed: by the Munsif, it 
appears that the same was passed on a 
petition framed and preferred under 
O. 22, R. 9 (2) of the Civil P. C. (herein- 
after referred to as ‘the Code’) for setting 
aside the abatement of the main - suit. 
The said suit was for a declaration of 
title and recovery of possession of some 


land on the ground that the plaintiffs 
.were dispossessed by the defendants and 


that the defendants were all members of 
one joint Hindy family. 

3. The trial court took a view that the 
plaintiffs have failed to establish suffi- 
cient cause and has also held that in view 


*From decision of Lakhanjee Jha, Addl. 
Sub. `J: Muzaffarpur, D/- CORE 
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am 
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of the plaintiffs’ case the suit had abated 
as a whole and not only against the de- 
ceased defendants. An appeal] in the 
court below was preferred as against the 
order, dated 31-1-1969 and also against 
the decree dated 19-2-1969. which fol- 
lowed as a consequence tothe dismissal 
of the suit ordered by the original court 
while disposing of the petition for setting 
aside the abatement. In effect, therefore, 
the appeal before the court below was a 
composite one, i. e. both against the order 
refusing to set aside the abatement as 
also dismissal of the suit. 


4. The question which arises for our 
consideration is whether a second appeal 
could be preferred against the appellate 
order, which was passed in an appeal 
against the trial court’s order refusing to 
set aside the abatement. Undoubtedly 
such an appeal could be preferred under 
O. 43, R. 1 clause (k) of the Code. The 
matter is very elementary and it needs 
hardly to be reiterated that no second 
appeal lies from an order as provided in 
S. 104 (2) of the Code, which says that 
“no appeal shall lie from any order 
passed in an appeal under this section.” 


The dismissal of a petition under O. 22, 
Rule 9 (2) of the Code, which enables a 
plaintiff to apply to the court to set aside 
the abatement or dismissal of suit under 
O. 22 of the Code, is appealable as an 
appeal] from an order under O. 43 of the 
Code and the order of the first court 
clearly specifies that “the petition dated 
2-8-68 for setting aside the abatement of 
the suit be dismissed.” In no circum- 
stance, therefore, the appeal before the 
court below can be treated as against dis- 
missal of the suit itself. It seems that 
after the order, dated 31-1-1969, passed 
by the first court, a forma] consequential 
decree was prepared by the said court 
on 19-2-1969 which was also made a sub- 
ject of attack in the appeal before the 
appellate court below and I feel that 
under that misconception, the appeal 
which should have been described and 
filed aS a Miscellaneous appea] was pre- 
ferred as a Title appeal. I further find 
that even the lower appellate court’s order 
concludes by saying that “it further fol- 
lows that the learned Munsif was justi- 
fied in holding that the suit abated as a 
whole and rightly refused to set aside 
the abatement thereof.” Such a finding 
clearly establishes that the appeal] was 
being heard against the dismissal of the 
petition for setting aside abatement and 
` definitely not against the dismissa] of the 
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suit itself. In my opinion. if the plaintiffs 
had any grievance against the dismissal 
of the suit followed by a decree, it was 
open for the plaintiffs to prefer an in- 
dependent appeal against the said decree, 
if the same was permissible in law. But 
that having been not done, the appeal 
before the court below cannot but be 
treated aS an appeal under Order 43, 
Rule 1 (k) of the Code. In that view, 
the present Second Ap>seal becomes- in- 
competent as barred by Section 104 (2) 
of the Code. The first appeal filed in 
the court below must be held to have 
been preferred under Order 43, Rule 1 
(k) of the Code which is directly covered 
by Section 104 (1) (i) of the Code. 


5. However, if the appeal before the 
court below is treated as a composite 
appeal, as contended at the Bar by Mr. 
Jogendra Mishra, Counse] for the ap- 
pellants, being both against dismissal] of 
the plaintiff's petition dated 2-8-1968 for 
setting aside the abatement as also against 
the forma] consequential decree, dated, 
19-2-1969 prepared on the basis of the 
disrnissal of the suit itself, making the 
second appeal maintainable, the question 
that arises for consideration is whether 
the court below has committed such an 
error of law as to warrant any interfer- 
ence by this Court. 


6. The only question of law canvassed 
before us is that on the admitted position 
fhe deceased minor was a member of 
the joint Hindu family, of which his 
father was the Karta. It has been con- 
tended by Sri Mishra that this position 
should be taken to mean that the father 
of the deceased was the legal representa- 
live within the meaning of Section 2 (11) 
of the Code, since the father in the eye 
of law represents the estate of the de- 
ceased person ag intermeddling with the 
deceased’s estate. It has also been con- 
tended that the said Karta father is al- 
ready on record and the suit cannot abate 
at all. 


7. I may say thet the law regarding 
survivership has undergone a drastic 
change by proviso tp Section 6 of the 
Hindu Succession Act, 1956, which pro- 
vides that in the case of the death of a 
member of Mitakshara coparcener, his 
interest in the coparcenery property shall 
devolve by succession and not by sur- 
vivorship if he has left behing him sur- 
viving a female relative specified in 
class I of the schedule ofthe Bindu Suc- 


eession Act, 1956. Admittedly, mother is 
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class I heir as a female relative of. the 
deceased and therefore, on the death of 
the minor, his interes. in the joint 
family property devoived upon his 
mother, who had admittedly survived on 
the death of the minor. The copar- 
cenary to the extent zf the deceased 
minor ceased to exist immediately on his 
death and the father, who was the karta 
of the joint family could no longer. be 
considered to be an, intarmeddler of the 
estate of the deceased. which had de- 
volved upon his mother. In this view of 
the matter, the  <zontention that 
father of the deceased minor is the legal 
representative fails. Such a position was 
permissible before the passing of the 
Hindu Succession Act, 1956, when the 
law of survivorship did hold the field 
in the matter of devolction of the, inter- 
est of deceased coparcener. ; 

8. I am, therfore, constrained to hold 
that the father of the deceased minor 
could not represent th2 estate of the 
deceased and therefore, it cannot be 
held that he is a legal representative of 
the deceased minor as contemplated by 
law. 


9. To conclude, I sey that the two 
courts below have given their concur- 
rent findings on boh the questions. 
namely, want of sufficient cause and the 
abatement of the suit as a whole by re- 
ference to evidence -adiuced: by the par- 
fies ang there is no infirmity of any 
sort in the findmgs cn the said two 
questions. 


10. In the result, og the grounds set 
forth above, the appeal must fail. It is 
accordingly dismissed zut without costs. 

S. ALI AHMAD, J.:— I agree with 
my learned brother that the appeal 
should be dismissed. I, however, pro- 
pose to give some reasons of my own in 
support of the above conclusion. 


11-12. As has keen noticed by 


my learned brother the suit was 
filed for declaration of title and 
recovery of ` possession. Defendant 
No. 6 was a maor. His father 


was defendant No. 3. All the defen- 
dants constituted a joimt Hindu family of 
which the’ defendant No. 1 was the 
Karta. On the findings defendant No.6 
died on 14-4-1968. an application was 
filed on behalf of the plaintiffs on 15-6- 
1968 saying that defemdant No. 6 was 


dead and that his father was already on 
the record as defendant.No. 3. It was 
said, in the circumstance, that it was 
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no; necessary to substitute the heirs. of: 
the deceased-defendant, .Thereafter on 
15-6-1968 an application was filed on 
behalf of the defendants that defendant 
No. &-left behind his mother as his sole 
heir anq that the suit abated as against 
deceased defendant No. 6. Thereafter it 
transpired that an application was filed 
for substituting the mother of the de- 
ceased defendant No.6. The tria} court 
on the facts came to the conclusion that 
the plaintiffs were aware of the ` death 
of the deceased defendant and as such 
there was no justification for not filing 
the substitution petition within time. 
It, therefore, dismissed~the petition under 
Order 22, Rules 4 and 9 of the C.P.C. 
It also held that as a result of abatement 
of the suit as against the heirs of the 
deceased-defendant the whole suit had 
abated. An appeal, therefore, was pre- 
ferred to the District Judge. The lower 
appellate court affirmed the decree pass- 
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ed by the trial] court. Thereafter this 
second appeal] has been filed. č 
13. Mr. Mishra learned counsel ap- 


pearing in support of the appellants rais- 
ed an interesting point. His argument 
was that under Order 22. Rule 4 of the 
C. P.C. what is required is to substitute 
the legal representative of the deceased- 
defendant. According to Mr. Mishra 
the legal representative does not mean 
only heirs but also one who inter- 


meddles with the property of the de- 
ceased-defendant. Learned counsej in 
that context invited our attention to 


Section 2 (11) of the C.P.C. where the 
expression ‘legal representative’ has been 
defined. No doubt a person who in- 
termeddiles with the estate of deceased is 
included in the definition of legal re- 
presentative, according to Section 2 (11) 
of the C.P.C. However, according to 
the learned counsel since the father as 
defendant No. 3 and the Karta as defen- 
dant No. 1 was already on the record, 
no substitution was necessary, because 
the two aforesaid persons must be held 
to be intermiddlers-in respect of the 
estate of deceased. The question, there- 
fore, that requires consideration is: what 
is meant by the word  ‘intermeddlers’. 
According to Random House ` Dictionary 
of the English Language intermeddler 
means one who interferes or intermeddles. 
According to the same dictionary ‘med- 
die’ means to interfere officially and un- 
wantedly. The Karta of a family is an 
agent. He, therefore. per se cannot be 
said to be an intermeddler with. the estate 
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of deceased. It was not said in either 
of the two courts below that the defen- 
dan; No. 3 father or defendant No. 1 the 
Karta was intermeddling with the estate 
of deceased. It was really the ingenuity 
of Mr. Mishra which prompted this argu- 
Iment in this Court. Had in fact the 
defendant No. 1 or defendant No. 3 was 
mtermeddling with the estate of deceased 
then obviously no application would have 
been filed in the trial court for substitu- 
ting the mother in place of the deceased 
defendant which was filed on the basis 
of an application filed by the defendant 
themselves when the suit has become bad 
for non-substituting the mother. There- 
fore, I am of the view that although an 
intermeddler, in law, is a lega] represen- 
tative, but in this case the appellants 
have failed to prove the same. The re- 
sult, therefore, is that the sui; has rightly 

been dismissed by the courts below. 
14. My learned brother has also held 
that the appeal in the court below was 
in substance not an appeal under S. 96 
of the C. P. C. but was an appeal under 
Order 43. Rule 1 (k) of the C. P. C. On 
that account it has been held by my 
learned brothey that no second appeal 
lies in this Court. I don’t .express my 

opinion on this aspect of the matter. 
Appeal dismissed. 
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‘Sarjug Devi and another, Appellants 
v, Bhamar Lal Pugalia, Respondent. 
AF.A.D. No. 759 of 1973,. D/- 19-2- 
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Transfer of Property Act (4 of 1882), 
Ss, 67 and 68 (1) (d) — Mortgage by A 
to B — Mortgagor undertaking to -give 
possession of the mortgaged property to 
mortgagee to take the usufruct towards 
interest —— A not giving possession a9 
undertaken — B is entitled to a decree 
under S. 68 (1) (d) of the Act for the 
mortgage money with interest. f 

A mortgagee who does not get posses- 
sion of the mortgaged property under 
agreement with the mortgagor, that the 
usufruct of the land should be taken for 
interest. can file a suit for sale under 
S. 67 of the T. P. Act. - (Para 64) 


"From decision of Chandranand . Singh, 
2nd Addl, Sub. J., Purnea (Purnia), 
_D/-_ 25-8-1973.. 
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' ‘Sarjug Devi v. Bhamar Lal 


A.I. F, 

But where under a mortgage by A to` 
B, the mortgagor .undertook to give pos- 
session of the mortgaged property to 
mortgagee to take in the usufruct to- 
wards interest, A not having given pos- 


session as undertaken, was 
entitled to a decree for money 
under Section 68 (1) (d) of the T. P. 
Act. AIR 1936 Paz 439, Dist, Case law 
discussed. (Paras 13, 14) 
Cases Referred: Chronological Paras 
ATR 1952 Mad 856 13 
AIR 1941 Patna 3C1 1, 8, 13. 14 
AIR 1936 Patna 439 1, 8, 13, 14 


AIR 1919 Mad 1134: ILR 41 Mad 259 
(FB) 13 


Arun Chandra Litra, for . Appellants; 
Shyam Sunder Sinha ‘Shyam’ and Prem 
Kumar Jha, for R2spondent, 


M. P. VARMA, J.:— The second ap- 
peal has been referred to by S. Ali Ab- 
mad, J., after formulating the following 
three questions for their being answered 
as an authority by a Bench of this 
Court: 

“(1) In cases where a mortgagee does 
not get possession of the mortgaged pro- 
perty, then ag to whether he can main- 
tain a suit under S. 67 of the T. P. Aet 
for the sale of the mortgaged ‘property? 


(2) In case it is keld that no decree for 
sale of immovable property can be grant- 
ed then as to whether the suit can be 
decreed for money under S, 68 of the 
T. P. Act or for possession under the 
Contract Act? Although he has prayed 
for only a decree for sale of the mort- 
gaged property 


(3) Whether the law explained in the 
case of Jamna Das Bisesar Lal v. Mani 
Ram Halwai (AIR 1936 Patna 439) is a 
good law in view of the decision in the 
case of Harnath Singh v. Maiva Ambika 
Devi (AIR 1941 Pamma 301)?” 


2. The brief faccs giving rise to the 
present appeal by the defendants are 
that the plaintiff respondent had taken 
certain properties in mortgagé from the 
defendants who had executed two mor- 
tgage deeds (Exts. 1 and 1/a) dated 15-3- 
62. The two deeds contain ‘identical 
covenants, They provided that the de- 
fendants had agreed to ‘put the plaintiff - 
in khas possession and ‘the plaintiff was 
to utilise the usufructs of the properties -- 
in lieu of: interest. - ; ; 
<3. The defendants had .also agreed to- 


‘pay thé principal amount; “According te 
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the plaintiff, the defendarts never deli- 
vered possession of the mortgaged lands, 
in spite of demands nor naid the princi- 
pal money or interest. It was the fur- 
ther case of the plaintiff that the mortg- 
(ages were legal and enomalous and, 
therefore after the expiry of the stipulat- 
ed date in the deeds, he was entitled to 
sue for realisation of the mortgage money 
with interest and on faflure of the de- 
fendants to pay the amount within the 
time fixed by the court, there was fur- 
ther stipulation for the sale of. the mort- 
gaged property. ~ -. 


4. The case of the de“endants, on the 
other hand, was that ths mortgage was 
a usufructuary mortgage in so far as 
both the deeds (Exts, 1 and 1/a) are con- 
cerned and they had put the -plaintiff in 
possession of the mortgaged property, 
~ whereafter, the plaintiff gave the mort- 
gaged land in batai to the defendants and 
they were dividing the crops with the 
plaintiff and since the plaintiff made de- 


f mand of the mortgage mmey which the 


7 


defendants were unabl2 to pay, the 
plaintiff brought the suit for realisation 
of the entire mortgage money with in- 
terest out of sheer annoyance. 


'.5. The trial court dismissed the suit 
holding that the mortgage was a usufru- 
ctuary one and the mortgagee did not 
come in possession of the mortgaged 
land and hence the plaintiff could not 
sue. for recovery of the mortgage money 
by putting the property 79 sale. ‘The ap- 
pellate court, on appeal by the plain- 
tiff, did hold that the mortgage deeds. 
ie, Exts. 1 and 1/a, were’ anomalous 
mortgages and, therefore, the plaintiff 
was entitled to recovery. the mortgage 
money with interest at the rate of 9 per 
centum per annum ags.claimed in the 
suit by sale of the mortgaged property. 
The appellate court thereby decreed the 
plaintiff's claim against which the appeal 
has been preferred. 


6. At the final .hearng of the appeal 
before the learned single Judge, the 
three questions referred to above were 
raised by the appellants which fall. for 
our determination. As regards the first 
question as to. whether a mortgagee, who 
does not get possession of the mortgaged 


property, can Sea _a@ suit under 
Section ie of the T. P, AT (here- 
inafter ` be ' referred ` : the 


| *Act’) for = of the mortgaged en i 


-it has to. be noted, that: S. .67 of the- -Act : 


deals“ „with. the . right. of. a, mortgagee 3 
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‘within the scope of S: 68 of ` the 


for recovery. of mortgage’-. money. 
“would. be: relevant- to- mention. ‘Here - 
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sue for foreclosure or sale of:the mort- 
gaged property. Section 67 of the Act 
also provides that a mortgagee has, at 
any time after the mortgage money be- 
came due to him, a right to obtain from 
the court a decree that the property be 
sold. This necessarily means a right to 
recover mortgage money through a de- 
cree which is to be satisfied by sale of the 
mortgaged property. Under the law- 
there is no change in the position even 
after amendment of the Act in 1929 be- 
cause the combination . of simple and 
usufructuary mortgage is now treated as 
an anomalous mortgage. The two mort- 
gage deeds under reference contain co- 
venants of hypothecation of property. 
Of course there is also a personal 
covenant to pay and hence the 
mortgagee gets a right to sue for sale 
of the mortgaged property. In my view, 
a suit for sale of the mortgaged pro- 
perty is permissible and, therefore, the 
first question is answered accordingly. 


7. In my view, although I have held 
above that a suit for sale of mortgaged 
property is permissible, but since I am 
going to hold that the plaintiff is entitled 
to a. money decree, the second question 
formulated does not arise for considera-. 
tion in this case. 


8 As regards the third question, 
whether the law explained in the case 
of Jamna Das Bisesar Lal v. Mani Ram 
Halwai (AIR 1936 Patna 439) is a-good 
law in view of the Bench decision in the 
case of Harnath Singh v. Maiya Ambika 
Devi (AIR 1941 Patna 301), on a reading 
of the judgment in the case of Jamna 
Das (supra), it appears that the rights 
and liabilities of the mortgagee were 
determined in accordance with law as it 
existed prior to amendment, in the year 
1929, of the Act because the usufructu- 
ary mortgage in that. case was created 
in the year 1915, Hénce, the rights of 
the mortgagee, it appears, were determin- 
ed in accordance with the.law then ex- 
isting, and not in accordance with the 
amended law. I, therefore, do not find 
any scope for holding. that there is any 
conflict in the legal position by refer- 
ence to the case of Harnath Singh 
(supra). 


- 9, Now coming to thè facts: of the pre- 
sent case, in my opinion, it clearly falls 
Act. ` 
which - providés ‘for a mortgagee - ‘to ‘sue ` 
It. 
“that 
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the plaintiff prayed for the 
reliefs in paragraph 9 of 
which reads as follows: 


following 
the plairt. 


“9, That the plaintiff begs io pray for 
the following reliefs:— 

(a) That a mortgage decree for Ru- 
pees 3,094 may be passed in favour of 
the plaintiff against the defendants with 
interest pendente lite and future till 
realisation at the rate of Rs. 9 p.e. p.a. 
with all costs, etc. and that a time may 
be fixed in the decree for payment of 
the amount due and that in default of 
the payment within the time allowed, 
the dues of the plaintiff may be satisfied 
by sale of the mortgaged lands as de- 
scribed in schedule B below. 


(b) That in case the proceeds of the 
Sale are found to be  imsufficient to 
satisfy all dues of the plaintiff, then a 
liberty may be reserved to the plaintiff 
to apply for a personal decree for the 
balance against the defendanis with 
costs according to O. 34, R. 6, C.P.C. 

(c) That the plaintiff may be awarded 
any other reliefs fit and proper in the 
eye of law.” 

Thus it is clear that the plaintiff claimed 
relief for a money decree for the sum 
referred to above with interest thereon 
and it was clearly -stipulated that in 
ease the amount is not paid within’ a 
certain time fixed by the court, the dues 
of the plaintiff may be satisfied by the 
sale of the mortgaged property as de- 
scribed in the schedule of the plaint. 
So it is clear that basically, it appears 
to be a suit for money decree, S, 68 (1) 
(d) of the Act also provides that where 
the mortgagee being entitled to posses- 
sion of the mortgaged property, the 
mortgagor fails to deliver the same, 
the mortgagee has right to sue for 
money decree, The amended definition 
of the term ‘usufructuary mortgage’, 
which came into effect in 1929, does 
include within its ambit not only where 
the mortgagor never delivered posses- 
sion but also where he has expressly or 
by implication bound himself to deliver 
possession of the mortgaged property to 
the mortgagee. So far as the instant 
case is concerned, there is no absolute 
covenant in the mortgage deeds (Exts. 1 
and 1/a) to pay and, in substance, the 
deeds are usufructuary mortgage. There 
appears to be a dominant intention to 
put the mortgagee in possession of the 
` mortgaged lands in the instant case. 
And, if it is so held—and I do hold— 
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-deliver possession nor 
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that it was a case of usufructuary mort- 
gage, I see no difficulty in the mort- 
Bagee suing for mortgage money, in case 
the mortgagor fails to deliver possession 
of the mortgaged property. And, to this 
effect, I find, there is averment’in para- 
graph 5 of the plaint also. ' 


. 10. In the result, the appéal fails and 
it is dismissed but without cost and the 
Judgment of zhe lower Appellate Court 
is upheld on the grounds mentioned 
above, 

B. P. JHA, J.:— 11. I agree with my 
learned Brother’s judgment. In the pre- 
sent case the main prayer was to pass a 
money decree as required under S. 68 
of the T., P. Act (hereinafter to be re- 
ferred to as the ‘Act’) with interest. In 
the prayer portion it was mentioned 
that if the mortgagor failed to pay the 
decretal amount within the time fixed 
by the court in the decree then, alter- 
natively, it was prayed that the mort- 
gaged lands would be put to sale. There- 
fore, the suit was essentially for passing 
a money decree. ‘The lower Appellate 
Court erred in passing a decree for sale 


-which is contrary to the prayer portion 


of the plaint. My learned Brother is 
correct in passing a money decree in 
favour of the plaintiff on the basis of 
the prayer made in the plaint ag well as 
on the basis of the averment made in 
Paragraph 5 of the plaint, In that para- 
graph of the plaint it was specifically 
stated that the due date of repayment 
of the mortgage Money was in Chait, 
1370 F. S., and the-defendants did not 
pay the principal amcunt on the due 
date and as such the suit was filed for 
realisation of the money advanced bv 
the plaintiff. 


12. The mortgagee can bring a suit 
for mortgage money or for possession. In 
the present case, the mortgagors did not 
) paid the ` mort- 
gage money to tke plaintiff, The case of 
the defendants to the effect that 
they were bataidars of the plaintiff was 
not accepted as correct by the lower 
Appellate Court. It is correct that the 
mortgagee is not entitled to bring a suit 
for sale of the mortgaged lands under 
S. 67 of the Act as it is prohibited under 
S. 67 (a) of the Act. So far as the pre- 
sent suit is concerned, it is maintainable 
under S. 68 (1) (d) of the Act, 


18. On a perusal of the stipulations 
made in the mortgage bonds (Exts. 1 and 
T/a), it is clear that it was a case of 


s 
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usufructuary mortgage bend. I agree wth 
my learned Brother that both the mort- 
gage bonds (Exts. 1 and i/a) are- usu- 
fructuary mortgage bonds, In both .fhe 
deeds, the stipulations are that the de- 
fendants will put. the pleintiff in poss2s- 
sion of the mortgaged lands. It was fur- 
ther stipulated therein taat the plaintiff 
will be authorised to rečeem the deeds 
in Chait, 1370 F., S. when the defendants 
agreed to pay the money. It was further 
stipulated in the mortgage bonds that in 
case the mortgagors did not pay zhe 
amount in the month of Chait, 1370 F.S., 
the plaintiff shall remaim in possession 
of the mortgaged prop2rty and enjoy 
the usufructs thereof.in lieu of interest 


till redemption, It is, therefore, chear 
that both the deeds are usufructusry 
mortgage bonds, An identical case was 


lconsidered by a Divisior. Bench of this 
‘court in Harnath Singh 7. Maiya Ambika 
Devi (AIR 1941 Patna £01), and it was 
held that the mortgage kond was an isu- 
fructuary mortgage bond, The terms of 
the mortgage bond in AIR 1941 Patna 
301 (supra) are identica! to the present 
mortgage bonds. I hold that the decision 
in AIR 1941 Patna 301 (supra) is a zor- 
rect decision. I also agree with my learn- 
ed Brother to the effec: that so far as 
the present facts are concerned, the de- 
cision in Jamna Das Bisesar Lal v. Mani 
Ram Halwai (AIR 1936 Patna 439) does 
not apply as it was a ease before the 
amendment of the Act in’ 1929. Moham- 
mad Noor, J. relied on a Full Bench 
decision of the Madras. High. Couri in 
Nareyya 
(ILR 41 Mad 259): (AIE 1919 Mad 1264}. 
That case also related tc the period prior 
to 1929 amendment. Before the 1929 
amendment, if there was no delivery of 
possession of the mortgaged land then it 
was not. an usufructuarr mortgage. After 
1929 amendment if.the mortgagor binds 
himself expressly or impliedly to deli- 
ver possession, then it will also come 
within the purview of  usufructuary 
mortgage bond, After 1929 amendrrent, 
so far as (1918) TLR 41 Mad 259: (AIR 
1919 Mad 1164)- (supra) is concerned, it 
was no ‘longer a good decision in view of 
the decision in Ayilavaijula Subbaraya 
Sarma v, Chilakapati Subramanyam 
(AIR 1952 Mad 856). Subba Rao J. as he 
then was, had specifica:ly held that the 
decision in (1918) ILR 41 Mad 259: (ATR 
71919 Mad 1164) (supra) will: not be ap- 
plicable to a period after 1929 amend- 
ment, 
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14. I, : therefore, answer the first 
question and hold . that. under S. 67 of 
the Act. the plaintiff is: not entitled to 
bring a suit: for sale of the mortgaged 
property. But-the present suit will fall 
within the: purview of S. 68 (1) (d) of 
the Act. We have, therefore, passed a 
money decree and a money decree is 
maintainable under S. 68 (1) (d) of the 
Act, I will also say that so far as the 
present case. is concerned, the decision 
in AIR 1941 Patna 301 (supra) is a cor- 
rect decision and the decision in AIR 
1936 Patna 439 (supra) does not apply 
to the facts of the present case. So far 
as question No. 2 is concerned, the suit 
can be decreed for money under S. 68 of 
the Act as there’ is averment to this 
effect in paragraph 5 of the plaint-as well 
as there is a specific prayer to this ef- 


fect in paragraph 9 of the plaint, We. 
therefore, pass a decree for Rs. 2,800 
(principal amount) plus pendente lite 


interest at the rate of 6 per centum per 
annum during the pendency ofthe suit 
and the appeal and till the amount: is 
Tealised. 

15. In the result, the appeal is dis- 
missed but without costs and the decree 
of the lower Appellate Court is upheld 
with modification in respect of the na- 
ture of the decree as indicated above. 

Appeal dismissed. 
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.M. P. VARMA, J. 
Jagnarayan Mishra and another, Peti- 
tioners v. Ramadhar Pathak and - others, 
Opposite Party. 


Civil Revn. No. 349 of 1969, D/- 14-5- 
1982.* 
Bibar Consolidation of Holdings and 


Prevention of Fragmentation Act (22 of 
1956}, S. 4 (c}) — Title suit — Commence- 
ment of consolidation proceedings — De- 
fendant filing an application under Sec- 
tion 4 (c) — Application should be de- 
cided prior to the proceedings of the suit, 

In a title suit, defendants filed an ap- 
plication under S. 4 (c) on commence- 
ment of consolidation proceedings, stat- 
ing therein that the suit had abated un- 
der S. 4 (c). Application was rejected 
with an order that the same would be 
disposed of along -with the suit. 


*Against order of B. . P. Singh Sub. J.. 
Arrah, D/- 15-1-1979. 


GZ/GZ/C946/82/TGD/SNV 








` 184 Pat, 


Held, application. under S. 4 (c) should 
have been. disposed of and 
‘have. been ‘deferred . for determination 
- after the whole. trial was gone into be- 
cause the determination of that aues- 
tion, if the same has terminated in fa- 


. vour of the defendants would have com- 


pletely disposed of the suit and saved 

. the parties from the burden of. prolong- 

ed litigation. (Para 4) 
- Dhrub Narayan, for Petitioners. 


 ORDER:— 


The present application 
in revision has been filed against 
an order passed by Sri Bale- 


- shwar Prasad Singh, Subordinate Judge, 
Arrah, dated 15-1-1979 in Title Suit No, 
141 of 1970, rejecting the prayer of the 
petitioners to dispose of their applica- 
tion filed under S, 4 (c) of the Bihar 
Consolidation of Holdings and Preven- 
tion of Fragmentation Act, 1956 (here- 

. inafter referred to as ‘the Act’) before 
disposal of the suit itself. 

2. The suit in question is for declara- 
tion of title and recovery of possession. 
It was filed in the year 1970, During the 
. pendency: of the suit notification under 
S. 3 of the Act has been issued and con- 
solidation proceeding has already started, 
The petitioners filed an application in 
the said suit under S, 4 (c) of the Act 
stating therein that the petitioners had 
received notice under S. 10 (1) of the 
Act with respect to the suit land and 
therefore, the suit in question has abat- 
ed under S. 4 (c) of the Act. The learn- 
ed Subordinate Judge, it appears, with- 
out taking into consideration the expedi- 
_ency and the circumstances of the case, 

rejected the petitioners’ petition by order 
dated 15-1-1979 holding .therein that the 
petition under S. 4 (c) would be disposed 
of along with the judgment to be passed 
in the suit after final hearing, 

. 3. Learned counsel for the . petition- 
ers has rightly submitted that the im- 
pugned order is a clear case of refusal 
to exercise jurisdiction vested in the 
court by law, : 

4. The petition of the defendants 
ifiled in the court below for determina- 
tion whether the suit had abated under 
-(S. 4 (c) of the Act should have been dis- 
posed of and should not have been de- 
ferred for determination after the whole 


jtrial was- gone into, because the deter- 
mination of that question, if the same 
has terminated in favour of the defen- 


.|dants would..have -completely- disposed 


of the suit and saved the parties- 


Nand ‘Lal’ v. Ram Kali -Devi 


. should .not - 


from’ 


A.L R. 


the: burden of: prolonged ` ‘litigation ` be- 
sides saving this Court’s precious time. 
The order impugned is therefore, patent- 
ly: wrong and is fit to. be- set aside. 

:=5. In the result, the order is set aside. 
The application is allowed, but without 
costs, The court below is directed to dis- 
pose of the defendants’ petition in ques- 
tion after hearing the parties in accord- 
ance with law. 


Application allows: 
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M. P. VARMA, J. 
Nand Lal Sah, Petitioner v, Ram Kali 
Devi and others, Respondents. 


Civil Revn. No. 970 of 1982, D/-. 14-5- 
1982. 


Civil P, C. (5 of 1908), O. 18, R. 2 (4) 
— After close of the case, court permit- 
ting plaintiff to adduce further evidence 
— Chance of adducing rebuttal evidence 
should not be refused to opposite parties. 
(Evidence Act (1872), S, 138). 

(Para 2) 

Jogendra Prasad Sinha, for Petitioner; 
Keshri Kishore Saran, Prashant Vedasin 
and Avinash Kumar Sharan, for 
spondents. 


- ORDER:— The contesting defendant 
No; 5 of Title Suit No, 136/1971 has 
come in revision egainst an order dated 
11-5-1981 passed by Sri G. S5. Poddar, 
Additional Munsif at Muzaffarpur, by 
which the learned Munsif has refused to 
give the petitioner a chance of rebuttal 
of the evidence adduced on behalf of 
the plaintiffs-opposite party in the court 
below. It is not necessary to. state the 
facts of the case. The short point in this 
revision is whether the court below 
could refuse the chance of adducing evi- 
dence in rebuttal by the petitioner-de- 
fendant when after the close of the case, 
the court has permitted the plaintiff-op- 
posite parties to adduce further evi- 
dence, oral or documentary. 


2. The order impugned ‘is patently. a 
refusal to exercise jurisdiction vested in 
the court by law, because if the plain- 
tiff-opposite parties were allowed to ad- 
duce further evidence after the close of 
the defendant’s case, there could be no 
justification for. the court to refuse. the 
defendant a chance of rebuttal, The 


‘reasons assigned by -the learned. Munsif 
are not tenable, because the necessity tol. 
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law, No. order. as to costs. 
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make a prayer-to.exam-ne the pleader 


-commissioner arose only when the plain- 
' tiff entered into further - 
-two scales can be adopted by the court. 


evidence, .No 
Tf a court grantsindulzence for further 
evidence. to one party, it cannot - refuse 
the prayer for rebuttal: of the other 
side, It is immaterial i. the ‘prayer Was 
rejected - earlier. 

3. In the result, this application suc- 
ceeds and. the: court is directed to allow 


- the prayer of the defendants and to pro- 


ceed ‘with the case in accordance with 


Revision ` allowed. 
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BIRENDRA PRASAD SINHA, J. 

Thakur Sah, Appellant v. Sheo Pujan 
Prasad: and others, Respondents. 

AF.A.D. No. 365 of 1979, D/- 29-4- 
1982.* l 

Civil P. C.. (5 of 1908), O: 6, R. 2 — 
Limitation , Act (36 of 963), Arts, 64 and 
65 — Plea of adverse possession — Spe- 
cific statement of adverse possession and 
supporting evidence ts necessary. ibe 
verse possession), . 

A suit was filed for declaration of title 
to certain land and coufirmation of pos- 
session ,of the plaintif.. The plaintiff 
claimed that, the ,deferdant was a bena- 
midar in a Court sale and the plaintiff 
was the real purchaser. The plaintiff also 
submitted , that his title was perfected 
by adverse. Possession. The plea of plain- 
tiffs title under the sale was barred by 
S. 66 of the. Civil P, C. As regards the 
alternative plea, the Gefendant averred 
that it was not raised and there was no 
evidence, in that. reszect. The lower 
Court upheld the plairtiff’s title by ad- 
verse possession. It wes held in the in- 
stant appeal that thocgh the plaintiff 
had stated in the plairt that he continu- 
ed in possession after zhe Court sale and 
had perfected his title by adverse pos- 
session, it had -not been stated _ that his 
possession was at any time adverse to 
that of the certified purchaser, In order 
to maintain a plea of adverse possession 


. it must be stated that the plaintiff had 


_ *From decision -of P-N. Shukla, 


ever ‘asserted any hoscile title against 


‘the real owner or tha: a dispute with 


regard to’ ownership and, possession had 


2nd 
Addl. .Sub,.J., Chapza, D/-. 8-3-1979. 
ce ER s a ia e SOR CET ARES 
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Thakur Sah- v. Sheo ' Pujan Prasad 


the defendant-appellant, 


. defendant No. 1 with intent: 


*-Pat..185: 


_ ever, arisen. . There- was: nothing either in 


the plaint or in the evidence, to show..as 
to. when the. possession of:-the plaintiff 
became adverse, if at all, A mere state- 
ment in the plaint that. the plaintiffs had 
acquired title. by adverse .. possession is 
not enough to raise such‘a-plea, ‘Long 
possession cannot necessarily. be adverse 
possession. There was no evidence which 
could. indicate that the plaintiffs . had -ac- 
quired title by adverse . possession. .. The 
plaintiff's claim was, therefore, not main- 
tainable, (AIR 1964 SC 1254, Foll.). 


(Para 6) 
Cases Referred: Chronological Paras 
AIR 1964 SC 1254 4 


Janardan Sinha, Parimal Chandra’ Das 
and ‘Manoj ' Kumar Srivastava, for Ap- 
pellant; Vijayeshwar Prasad and Sham- 
bhu Prasad, for Respondents. 

SUDGMENT:— This is an appeal by 
The plaintiffs 
filed a suit for declaration of title and 
confirmation of possession in respect of 
2 kathas 3 dhurs of land of survey plot 
No. 229/1022 of khata No. 286 situate in 
village Hansrajpur Khurd, police sta- 
tion Baniapur in the district of Saran 
after declaring that the sale deed dated 
3-7-1962 executed by defendant No. 3 in 
favour of deferidant No, 1 was a farzi 
and fraudulent transaction and was not 
binding on the plaintiffs, The plaintiffs 
claimed that the disputed land -belonged 
to them and was in their possession since 
before the Revisional Survey, The ex- 
landlords filed a rent suit for realisation 
of rent of khata Nos. 286 and 288 and 
obtained a decree. The decree was put 
in execution and the holding was- auc- 
tion-sold in 1925. The original vlaintiff 
claimed that he along with Nathuni- Sah, 
father of defendant No, 1, had jointly 
purchased the said holding in the auc- 
tion sale but in the farzi name of one 
Bhaju Sah who was a relation of Na- 
thuni Sah, According to the plaintiff, 
Bhaju Sah did not pay any single’ pie 
in the auction purchase and never had 
any concern with the auction purchased 
land; : The plaintiff continued in posses- 
sion of the disputed land of khata No. 
286. The plaintiff's further case is that 
to derive 
illegal gain dishonestly. got- a sale deed 
executed by: defendant No, 3, son of 
Bhaju ‘Sah, in respect of the disputed 
land on 3-7-1962 without ‘paying ary 
consideration, The plaintiff also. claimed 
that the: suit -land .had: been in ‘his pós- 
session=since more’ than 12 years openly 
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and his title to the same had also been 
perfected by adverse possession. 

2. Defendant No. 1 only contested 
the suit and it was contended on his be- 
half that the suit as framed was not 
maintainable and was barred by S. 66 of 
the Civil P, C. According to the defen- 
dant-appellant, Bhaju Sah had no con- 
cern with Nathuni Sah. The lands had 
been purchased by Bhaju Sah alone in 
the auction sale and neither Nathuni nor 
the plaintiff had any concern therewith. 
According to the defendant, the plain- 
tiff never came in possession over the 
disputed land and Bhaju was not a bena- 
midar. 

3. The suit was decreed on contest 
by the trial court, The trial Court held 
that the ‘auction purchase in question in 
the name of Bhaju Sah was benamj for 
Nathuni Sah and that the original plain- 
uff, and after his death the , substituted 
plaintiffs acquired title to the suit land 
by adverse possession as well, The ap- 
peal by defendant No, 1 was dismissed 
by the lower Appellate Court and the 
findings of the trial Court. were affirmed. 

4. Mr. Janardan Sinha, learned coun- 
sel appearing on behalf of the appellant, 
eontended that in view of the case of 
the plaintiffs that the original plaintiff 
had purchased the disputed land in the 
benami name of Bhaju Sah and the 
firdings arrived at by the courts below, 
the plaintiffs cannot maintain the suit as 
the same was barred by S, 66 of the 
Civil P. C. Mr. Sinha relied upon a deci- 
sion of the Supreme Court in S. M. 
Karim v., Mst. Bibi Sakina (AIR 1964 SC 
1254) wherein it was held that Section 66 
of the Code of Civil Procedure provides 
that no suit shall be maintained against 
any person claiming title under a pur- 
chase certified by the court on the ground 
that the purchase was made on behalf 
of the plaintiff or on behalf of someone 
through whom the plaintiff claims. It is 
obvious that the plaintiffs cannot main- 
tain the suit claiming title under a be- 
nami nature of transaction, Learned 
counsel appearing on behalf of the plain- 
tiff-respondents does not dispute this 
proposition. He, however, submitted that 
the plaintiffs perfected their title by 
long and uninterrupted possession and 
in view of the findings given by both 
the courts as regards adverse possession 
of the plaintiffs, this appeal should be 
dismissed. , 

5. It is no doubt true that the plain- 
tiffs can take an alternative plea that 
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they had acquired title by adverse pos- 
session, but then they cannot rely upon 
the benami nature of transaction, As 
was held by the Supreme Court in the 
above case, the alternative claim must 
be clearly made and proved. Mr, Janar- 
dan Sinha, the learned counsel for the 
appellant, submitted that a plea of ad- 
verse possession has not been raised in 
this case nor there is any evidence in 
that respect. According to him, the find- 
ing in respect of adverse possession is 
not based on any evidence at all. 


6. Learned counsel appearing on þe- 
half of the Plaintiff-respondents drew 
my attention to paragraphs 2, 4 and 5 
of the plaint and submitted that it hag 
been specifically pleaded that the plain- 
tiffs continued in possession of the dis- 
puted land even after the auction sale 
and had perfected their title by ad- 
verse possession, There is no doubt that 
the plaint sets out the fact that after 
the auction purchase in the benami name 
of Bhaju Sah the plaintiffs continued 
in possession of the property but after 
going through the plaint I do not find 
that it has been anywhere stated that 
this possession was at any time adverse 
to that of the certified purchaser. In 
order to maintain a plea of adverse pos- 
session it must be stated that the plain- 
tiff had ever asserted any hostile title 
against the real owner or that a dispute 
with regard to ownership and possession 
had ever arisen. It was observed by the 
Supreme Court in the above case that 
“adverse possession must be adequate in 
continuity, in publicity and extent and a 


plea is required at the least to show 
when possession becomes adverse so 
that the starting point of limitation 


against the party affected can be found.” 
There is nothing in the present case, 
either in the plaint or in the evidence, 
to show as to when the possession of the 
Plaintiffs became adverse, if at all. Al 
mere statement in the plaint that the 
plaintiffs had acquired title by adverse 
possession is not enough to raise such aj 
plea. Long possession cannot necesarily| 
be adverse possession, When asked, 
learned counsel appearing on behalf of 
the plaintiff-respondents could not point 
out any evidence which could indicate 
that the plaintiffs had acquired title by 
adverse possession, In such a situation 
the courts below were entirely wrong 
to give a finding of adverse possession 
in favour of the plaintiffs. Such a finding 
is not based on any evidence. In ithe 
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circumstances mentioned above, it: is not | 


possible to accept .the alternative case 
of the plaintiffs based sn their posses- 
sion after the auction purchase without 


a proper plea in that regard in the 
plaint. 
7. In the result, this apei succeeds 


and is allowed with ccsts. The judgment 
and decree passed by the courts below 
are set aside and the suit of the plain- 
tiffs is dismissed. 

: Appeal allowed. 
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S. SHAMSUL HASAN, J. 
Ghan Shyam Das Gupta, Appellant v. 
Devi Lal and others, Respondents. 


AF.A.D, No. 275 of 1981, D/- 19-5- 
1982.* 
Bihar Buildings (Lease, Rent and 


Eviction) Control Act [3 of 1947), S. 11 
(1) (d) — Suit for eviction under — Ten-_ 
ant in Dinapore Cantonment Area in de- 
fault in payment of rent prior to en- 
forcement of Act to Cantonment Area — 
He js still liable to be evicted. 


Non-payment of rert by the tenant in 
Dinapore Cantonment Area prior to the 
enforcement of the Act to the Canton- 
ment Area can be taken into considera- 
tion for the purpose cf deciding whether 
the tenant was a defaulter and on de- 
fault would render him liable for evic- 
tion under S. 11 (1) (A). Case jaw dis- 


cussed, ‘(Paras 10, 14) 
Cases Referred: Chronological Paras 
AIR 1982 Andh Pra 1 (FB) - 6 
AIR 1980 SC 299 © B 
1971 BLJR 828: 1971 Pat LJR 66 6 


AIR 1965 SC 1491 , , 
(1950) 2 All ER 525: 36 TLR (Pt 2) 728 
Master Ladies Tailors ‘Organisation v. 
Minister of Labour 8 
(1898) 2 QB 547: 67 LJQB 935: 79 LT 
303, Re Athlunney 1 
(1848) 12 QB 120: 116 ER 811. R. v. In- 
habitants of St. Mary, Whitechapel $8 
Narmadeshwar Presad’ Singh and 
Madan Prasad Singh No: 2, for Appel- 
lant; Balbhadra Prasad Singh and Binde- 
shwari Prasad Sinha, for Respondents. 
JUDGMENT: This appeal by defen- 
dant-tenant arises out of a suit for evic- 
tion under the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, 


*From order of Ganga Ram, 2nd 
Addl: Sub. J., D/- 23-4-1981. 
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(hereinafter. referred to as ‘the. Act) on 
the ground of non-payment of rent and 
personal necessity, on the suit being de- 
creed, and the appeal, filed by the. de- 
fendant-appellant, being dismissed hold- 
ing that the appellant was a defaulter 
for the months of ‘May, June, July, Oct. 
and Nov., 1968, and. Dec., 1969, to Feb., 
1970. 


2. The suit relates to a double stori- 
ed building bearing holding No. 11/76. 
Ward No. 2 situate in Mahalla Sadar 
Bazar Dinapore Cantonment. The appel- 
lant is said to be a tenant in a portion 
of the said building, The original plain- 
tiff, Smt. Janki Devi, was the purchaser 
from the original owner, who was the 
landlord of the appellant before pur- 
chase by Janki Devi There is no dis- 
pute about the title of the landlord. Af- 
ter the purchase of the premises in ques- 
tion by Smt. Janki Devi a lease was en- 
tered into between her and the appeilan! 
tenant for a period of two years and 
eleven months on a rental of Rs. 32.50 
paise per month, Accordingly, a deed of 
lease was executed on 6-9-1965. After 
the expiry of the terms of the lease a 
suit for eviction was filed and arrears of 
rent and mesne profit from May, 1968 
to 6th Aug, 1968 and from 6th Aug.. 
1968, to 10th Dec., 1968 respectively were 
claimed. During the pendency of this 
suit Smt. Janki Devi died and she was 
substituted by her heirs and legal re- 
presentatives. The suit was withdrawn 
by permission of the Court dated 6-11- 
1976. The plaintiffs were, however 
permitted to file a fresh suit on the same 
cause of action. Subsequently, claim for 
arrears of rent and mesne profit was 
decreed by the Additional Munsif, 1st 
Patna, on 5-12-1973. The suit for ar- 
rears of rent was also decreed in S. C. C. 
Suit No, 14/71. During the pendency of 
the above suits the Act was made appli- 
cable to Dinapore ‘Cantonment with ef- 
fect from 14-2-1970.. The learned Mun- 
sif on a petition being filed under S, 114 
of the Act by his order dated 8-1-1971 
directed the appellant to deposit arrears 
of rent from March, 1970, to Dec., 1970. 
on the monthly rental of Rs. 32.50 paise . 
and to pay further rent at the same rate. 
The appellant deposited rent up to Nov. 
1973, and, thereafter defaulted to make 
deposit. The ground of personal neces- 
sity was also urged. 

3, The plea of the defendant-appel- 
lant was that no notice under S. 106 of 
the T. P. Act had been tendered. Ac- 
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It was -also’ denied that there was any 
arrear of rent. According to the appel- 
lant, rent was tendered by money order 
which the respondents refused to accept 
and even after the introduction of the 
Act, the appellant went on  deposting 
rent in Court and thereafter by money 
order. The claim of personal necessity 
was also denied. 


4, The question required to be deter- 
mined in this case is whether non-pay- 
ment of rent for the period prior to the 
enforcement of the Act can entitle the 
landlord to seek eviction 
under S, 11 (1) (d) of the Bihar Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1947. According to the appellant, 
the statute not being retrospective in 
nature would not create a right in favour 
of the respondents. According to the 
appellant, since the Act was made ap- 
plicable to Dinapore Cantonment only 
in Feb., 1970, as per findings of the courts 
below he is defaulter for only 14 days 
in Feb., 1970, which would not justify in 
law a decree for eviction, 


§. Learned counsel appearing for the 
respondents submitted that, the statute 
cannot be said to be applied retrospec- 
tively, simply because a part of the re- 
quisites for its action is drawn from a 
period prior to its passing or, enforce- 


ment, Non-payment of rent for the 
period prior to enforcement of the Act 
in. Dinapore Cantonment -can be taken 


into account for the purpose of eviction 
under S. 11 (1) (d) of the. Act. There is 
no dispute that the Act as such is not op- 
erative retrospectively. It has, therefore, 
to be examined whether on the prin- 
ciple enunciated by the learned coun- 
sel for the respondents a decree of evic- 
tion can be sustained., There is no dis- 
pute and the law in this regard is well 
settled that all the statutes are prospec- 
tive, unless it is made expressly,.or by 
necessary implication, operative retro- 
spectively... The statute that creates ob- 
ligation or imposes duty or. brings into 
operation disability must be presumed to 
be prospective, unless retrospectivity _is 
shown by implication. 


6. Learned counsel: for the. openen 
relied upon a decision .in Girdhar .Das 
Anandji v.- Jivaraj Madhavji Patel (1971 
BLJR 828) paragraph 19 whereof is rel- 
evant and it is quoted’ below: — - 

. “19. .-Some’.of the - principles:., which 
may..be- relevant.: for: the ` present. pur- 
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cording to him, rent was sent regularly.. 


of the tenant 


- point .- 
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poses may be, thus, briefly. summarised. . 

fa) Statutes taking away,: impairing 
or imperilling substantive rights are or- 
dinarily prospective. 

(b) In order that a statute may be 
applied retrospectively in the above 
Situation there must be either express 
provision in the statute or such an inten- 
tion must be necessarily inferred from, 
the provisions thereof, Y FE 


(c) If it is doubtful whether the statute 
was intended to be operative retrospec- 
tively, the doubt should be resolved 
against such opération, i 


(d) An enactment which puts a new 
restriction or puts a mcre onerous con- 
dition on the exercise of substantive 
right is presumed to be prospective and 
will be held to be retrospective only if it 
is so made either expressly or by neces- 
sary implication. 

(e) The law dealing with procedure in 
the absence of anything to the contrary, 
is retrospective in operation. 


(f) The above rules apply even to 
pending actions” 2 
He has fortified his submission by re- 
lying on this decision that the Act should 
not be interpreted to apply retrospec~ 
tively. Similar is the decision in Gaddam 
Narsa Reddy v. Collector; Adilabad Dis- 
trict, (AIR 1982 Andh Pra 1) (FB). Thera 
are numerous decisions of the ` Supreme 
Court which are obviously’ the basis. of 
the aforesaid two decisions, 


7. The net result is that if the statute 
does not expressly or impliedly declare 
its retrospective application, this has to be 
examined with reference to the domin- 
ant intention of the language of the 
statute and the object and the Scheme 
of the Act, ag well as the nature of the 
rights affected and the circumstances 
under which the statute is brought into 
existence, 
~ 8. The question, however, that arises 
for determination in this ease is whe- 
ther, as submitted by the learned coun- 
sel for the respondents, without endow- 
ing the statute or S. 11T (1) (d) with re- 
trosnectivity, a past act could also be 
taken into account to enforce a right 
granted by the relevant provisions of 
the statute. As far as this legislation is 
concerned, I have o said, it is not 
expressly retrospectiv: and it is not 
necessary for me to a into the aues- 
tion 
impliedly-.-- 
raised |- _by. 


retrospective. -- ‘because: - the 


ae the i 


whether S._ 11- (1): (d) . is k 


: , defendant.. l 7 
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‘is on the basis of the assumption 
that the operation of the provision of 
the statute is not retrospective. Learned 
counsel for the responcents’ has relied 
on a passage from Maxwell on the 
Interpretation of Statutes, 12th Edition, 
at page 217.. The passage cited is from 
the decision in Master Ladies Tailors 
Organisation’ v. Minister of Labour 
((1950) 2 All ER 525) wherein Somer- 
vell L. J, while holding that the provision 
for accrual of holiday remuneration, be- 
fore the Wholesale Mantle and Costume 
Wages Council (Great Britain) ‘Wages 
Regulation (Holidays) Carder, 1949, came 
into force, was not ul:ra_ vires, stated 
that the fact that prospective benefit is 
to be measured by antecedent facts does 
not necessarily make the provision for 
that benefit retrospective, Lord: Denman 
C. J, in R. v. Inhabitants of St. Mary, 
Whitechapel ((1848) 12 QB 120) at page 
127 states “that the statute is in its. di- 
rect operation prospective, as it relates 
to future removals onl, and that it is 
not properly called a retrospective sta- 
tute because a part of the requisites for 


its action is drawn fron time antece- 
dent to its passing.” 
9. Learned counsel for the respon- 


dents has further relie] on the decision 
in Kapur Chand v. B. S. Grewal. (AIR 
1965 SC 1491), The Supreme Court was 
dealing with the provisions of Punjab 
Security of Land Tenures Act (10 of 
1953), S. 9 of that Act contains grounds 
on which a tenant could be ejected. S. 9 
of that Act has been cited at page 1493. 
The portion relevant for our purpose is 
as followsi— ` 

"9 (1) Notwithstanding anything con- 
tained in any other law for the time be- 

- ing in force, no landowner shall be 
competent to eject a tenant except when 
such tenant— 

(i) is a tenant on the area ieserved 
under this Act or is a tenant of.a small 
landowner; or ` 

(ii) fails to pay rent regularly without 
sufficient cause; or 

(iii). is in arrears of zent at tha com- 
mencement of this Act; or. 

(iv) xx > xXx”. 
Dealing with S, 9 the Court was pleased. 
to hold as follows:— 


“Mr. Iyengar- argues that S. 9 (1) (ii) 


- applies prospectively and the conduct of 


the tenant prior’ to the enactment. of 
. 8. 14-A cannot be taker: into. account.. -In: 
. our opinion; the conduet of: ‘the’. tenant 
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prior to the coming into force of the- 
new section can be taken into account. 
No doubt a statute must be applied pro- 
spectively. But a statute is not applied 
retrospectively because a part of the 
requisites for its-action is drawn from 
a moment of time prior to its passing. 
The clause in question makes a particu- 
lar conduct the ground for an applica- 
tion for eviction. The necessary condi~ 
tion for the application of S, 9 (1) (ii) 
may commence even ‘before the Act 
came into force and past conduct, which 
is as relevant for the clause as conduct 
after the coming into force of the Act, 
cannot be overlooked. The Tribunals 
were, therefore, right in considering con- 
duct of the appellant prior to the coming 
into force of S. 14-A while determining 
whether the appellant was irregular in 
paying the rent.” 

Section 9 (1) deals with the failure on 
the part of the tenant to pay rent regu- 
larly without sufficient cause. Irregula- 
rity in payment prior te enforcement of 
the concerned Act has been held to give 
a valid ground for eviction even if the 
statute came into existence after the 
default, 


10. In my view, this decision of the 
Supreme Court and the provision of the 
concerned enactment apply squarely to 
the instant case. On the basis of the 
Kapur’s decision (AIR 1965 SC 1491) 
(supra) and the aforesaid passages from 
Maxwell.on the Interpretation. of Sta- 
tutes I have no hesitation in holding that 
non-payment made by. the appellant 
pricr to the enforcement of the Act will 
render him liable for eviction under 
S. 11 (1) (d) of the Act. 


11. It was argued by the learned 
counsel for the appellant that S. 9 (1) (i) 
and (ii) of the aforesaid Punjab Act is 
not similar to S, 11 (1) (d) of the instant 
Bihar Act.. According to him, in the 
Punjab Act, use of the word ‘regularly’ 
envisages an act of continuous  defauilt 
in a ‘recalcitrant manner while in Sec- 
tion 11 (1) (d) of the Bihar Act non- 
payment of only two months’ rent does 
not envisage a person who does not pay 
regularly as in the Punjab Act. In ‘my 
view, there is no ground for such a dis- 
tinction. It has already been held that 
‘default’ under the Act need not be for 
two consecutive months. If the ‘default - 
occurs in an irregular manner during 
any two months, the effect--of .S. 11 (1) 


` (d). of the Act wall: be visited “Upon: the. 
- tenant, 7 


Zé 
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12. Learned counsel for the appel- 
lant has relied on a passage in Re. Ath- 
lumney ((1898) 2 QB 547) Wright, J., 
while dealing with the Bankruptey Act, 
1890, was pleased to hold that the Act 
did not apply to a debt, including inter- 
est, before the date of the passing of the 
Act. This decision, in my view, has no 
application to the facts of the present 
ease, That decision did not deal with the 
principle as laid down in Maxwell, stat- 
ed above. The only question to be deter- 
mined there was whether a provision 
was retrospective or not, 


13. Learned counsel for the appel- 
lant has relied on a decision in Mani 
Subrat Jain v. Raja Ram Vohra (AIR 
1980 SC 299) and the following observa- 
tions: “the benefit of interpretative 
doubt belongs to the potential evictee 
unless the language is plain and provides 
for eviction.” This decision also, in my 
view, does not come to the aid of the 
appellant. The principle of interpreta- 
tion laid down in this decision cannot be 
doubted but what has to be determined 
in the instant case is not the right of a 
tenant but the extent of his liability un- 
der the Act. The earlier decision of the 
Supreme Court in Kapur’s case (AIR 
1965 SC 1491) (supra) deals with a mat- 
ter directly involved in the instant case, 
while the decision in Mani Subrat Jain’s 
case (AIR 1980 SC 299) of the Supreme 
Court is on a different point altogether. 


14. Concluding, therefore, I have 
no hesitation in holding that non-pay- 
ment of rent by the appellant prior to 


the enforcement of the Act in Dinapore 
Cantonment can be taken into considera- 
Hon for the purpose of deciding whether 
a tenant is defaulter or not. I, therefore, 
hold that the appellate Court below was 
entirely right in treating the appellant 
as liable for eviction, being defaulter 
during the period indicated in the judg- 
ment, 


has no 


15. The appeal, therefore, 
dismissed, 


merit and, it is, accordingly, 
with costs, 


Appeal dismissed. 
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HARI LAL AGRAWAL AND 
NAZIR AHMAD, JJ. 
M/s. Tip Top and others, Appellants 
v. Smt. Indramani Devi, Respondent, 


A. F. O. D. No. 219 of 1970, D/- 15-1- 
1989,* DROSS 


(A) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 
(D (d) — Water tax and latrine tax — 
Do not constitute part of rent when pay- 
ment: thereof to landlord by tenant is 
not reserved by apt werds, 


Where the payment of water and 
latrine taxes were not reserved to the 
lessor by apt words in the agreement 
between the parties, the water tax and 
latrine tax could not be considered to be 
a part of the rent in view of the provi- 
sions of Ss. 100 (2) and 135 of the Bihar 
& Orissa Municipalities Act. Consequent- 
ly, non-payment thereof to the owner 
did not amount to defavit in payment of 
rent within meaning of S. 11 (1) (d) of 
the Rent Act. (Para 13) 

(B) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), Ss. 11 
(1) (d) and 13 — Forwarding of rent by 
M. O. on refusal to accept — Rent for- 
warded within stipulated period — Ten- 
ant would be deemed to have discharg- 
ed his obligation. 


Where the tenant on refusal of land- 
lord to accept the rent forwarded the 
same by money order before the expiry 
of grace period allowed under the Act, 
the tenant could not be said to have de- 
faulted in payment of rent even if the 
rent was actually received by the land- 
lord after the expiry of the grace 
period. (Para 17) 

According to the scheme of S. 13 all 
that was required by a tenant was to 
remit the rent for the month which was 
refused, within a reasonable time after 
the expiry of the next following month 
and then to remit the rent for the sub- 
sequent months by the last day of each 
succeeding month. These remittances 
being not under the general law but be- 
ing permissible under the statute, the 
post office cannot be said to be an agent 
of the remitter, namely, the tenant and 
actual tender of the rent to the landlord 
beyond the grace period of one month 


*From decision of Raghubans Prasad.! 
Addl. Sub, J., Ranchi, D/- 15-12-1969. 
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would not make the remittance in any 
way invalid, Similarly. if the lanclord 
is not met or not founc and the money 
is returned to the tenant then also the 
, remittance cannot be heid to be invali- 
dated as the law did not put so much 
risk on a tenant and all that was re- 
quired of him was to make the remit- 
tance within the stipulated period ard if 
he did that, he discharged the statutory 
obligation, (Pare 17) 

(C) Bihar Buildings “Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 3 — 
Mortgage reserving Rs, 200/-, in advance 
at the rate of rent of Es. 75/- only per 
month — It is void under S, 23 of Con- 
tract Act being hit by S. 3. (Contract 
Act (1872), S. 3). 

Where. an agreement between the 
landlord and occupier though was styled 
as mortgage for five years and was en- 
tered into for raising money for con- 
struction reserved payment of only Ru- 
pees 900/- at a time at the rate of Ru- 

’ pees 75/- per month, if was apparent 
that the only intention to take reccurse 
to the document was to get the renz for 
the whole year in advance and this be- 
ing directly prohibited ty S. 3 the mort- 
gage bond was illegal and, therefore, it 
cannot be made any basis for recovery 
of possession in court, being directl~ hit 
by S. 23 of the Contract Act, (Para 20) 

(D) Bihar Buildings (Lease, Rent and 
Eviction) Control Act (3 of 1947), S. 11 
(1) (c) — Bona fide requirement of Fand- 
lord — Need of landlord to establisk her 
son in business not denied — Available 

¢ premises nearby under Jandlord’s con- 
trol not acceptable > tenant as clter- 
native premises for his business — 
Landlord, held, proved bona fide re- 
quirement, 

'-Once a landlord establishes his per- 
sonal necessity then the law gives him 
the choice of selection sf' the most suit- 
able accommodation fer that purpose 
which may suit him according tc the 
facts of each case. (Case law discussed). 

(Para 24) 

Where the landlady’s need to establish 
her sons in business wes not denied and 
the premises nearby of the owner were 
not acceptable to the tanant himself in 
the alternative, the landlady could be 
said to have proved her requirement 
bona- fide for the premises in tenant's 

p occupation for setting tp her sons im 
business. _ (Para 24) 

(E) Bihar Buildings (Lease, Rent and 

Eviction). Control Act @ of 1947), S, H 
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(1) (a) — Breach of conditions of ten- 
ancy — Tenant acting upon condition in 
contract to pay latrine and water taxes 
for sometime — Failure ta observe them 
would amount to breach of conditions of 
tenancy rendering him Hable to eviction. 


(Para 25) 
Cases Referred : Chronological Paras 
AIR 1979 SC°272 ` 23 
AIR “1975 Pat 154 16 
1969 BLJR 283: ILR 47 Pat 1042 12 
ATR 1964 Pat 298: 1963 BLIR 334 10 
AIR 1963 SC 1459 10 
AIR 1957 SC 309 ' 10 
AIR 1956 Assam 113 19 
(1956) 60 Cal WN 783 7 23 
AIR 1950 Cal 249 , 23 


Balbhandra Prasad Singh and Bhupen- 
dra Narain Sinha, for Appellants; K. D. 
Chatterji, B. P. Rajgarhia, S. K., Sha- 
ran, Pawan Kumar and Bachoo Prasad 
Singh, for Respondent. 

HARI LAL AGRAWAL, J.:—- This is 
an appeal by the defendants against the 
judgment. and decree of the Additional 
Subordinate Judge, -Ranchi, ` decreeing 
the plaintiff's suit in part directing the 
defendants to vacate the suit premises. 


2. The property in suit consists of two 
shop units,-Nos. A and B out of the 
block of six shop rooms in ‘J. J, Park’ 
along with the adjoining lands and 
structures at its back being part of plot 
No. 1772, holding No. 420 in Ward No. 
Ill of the Ranchi Municipality, which is 
fully described in the schedule. of the 
plaint, in which the defendants are run- 
ning -a laundry ‘busmess commonly 
known as Messrs Tip Top, The defen- 
dants were-in occupation of the suit pre- 
mises since a year hefore the execution 
of a document forming the basis of the 
present suit which. was ` executed on 
10-9-1958 and has been marked ag Ext. 2. 
The document hás been described as a 
usufructuary mortgage bond or Bhugut- 
bandha bond. According to the stipula- 
tions in this document, the mortgagees, 
namely, the defendants, were to remain 
in possession of the suit premises from 
13-9-1958 for a period of five years. 
I shall refer to the stipulations and -the 
covenants evidenced under this document 
in~ greater detail later, but at the out- 
set I may indicate that the plaintiff in- 
stituted -the suit for recovery of khas 
Possession of the suit properties as mort- 
fagor on the expiry of the period of the 
usufructuary mortgage, with mesne men- 
fits fram. the period 13-9-1963, Alter- 
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natively, the plaintiff pieaded that in 
case the transaction evidenced by thé 


‘mortgage bond was treated as a lease. 


then even in that case it was for a fixed 
period of five years which stood termi- 


nated by efflux of time on .12-9-1963 - 


and, therefore, the plaintiff became en- 
- titled fo-recover possession. thereof with 
mesne profits. A money decree for Ru- 
pees 2,750/- on account of arrears of 
rent ‘inclusive of taxes was also claimed 
in. the alternative, representing the ar- 
rears of rent amounting to Rs, 2,175/- 
and Rs. 575/- on account of municipal 
taxes for the period after 23-3-1964. 
‘Yet another alternative plea was ad- 
vanced in the plaint to the effect that 
in case the transaction is deemed to have 
created only a monthly tenancy, then 
even the defendants were liable to 
vacate the premises on the grounds of 


(1) personal necessity of the plaintiff-, 


landlady, namely, ‘for setting up her 
sons in business who had come of age 
and were sitting idle without any occu- 
pation, the family being a trading’ one’, 
and, (2) the defendants being defaulters 
having not paid any amount for the 
period after 12-9-1963. Some other 
_prounds of creating nuisance by flowing 
foul water in the adjoining area etc. 
were also urged, but the same were not 
established and have not. been pressed 
in this Court either. 


3. One written statement was filed by 
defendants Nos, 1, 2, 4 and 5 and an- 
other by defendant No, 3, followed by 
an additional written statement. The 
relevant pleas of defence with which we 
are concerned in this appeal are that the 
defendants were in possession of the 
‘premises as monthly tenants and the 
mortgage deed in question (Ext. 2) was 
executed in order to defeat the provi- 
sions of law, namely, the Bihar Build- 
ings (Lease, Rent & Eviction) Control 
Act, 1947 and, therefore, their possession 
was neither of mortgagees nor lessees 
for any fixed period. They also disputed 
the grounds. of their eviction indicated 
above, namely, defaults in payment of 
rent or reauirement of the premises for 
: occupation by the plaintiff in good faith: 

4. -The trial court framed various 
issues and the relevant of them were 
issues Nos. 6, 7 . and 8 which read as 
follows: > 

‘“g - Was the nature of possession of 


the defdts. over the suit premises on the 
s the mortgagor through her. husband, her 


- basis of the deed (dated) “10-9-1958 
mortgagees' or tenants for fixed period 
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or as tenants from month to*month dur- - 
ing the period of the deed and after ex- 
piry of the same? 

‘7. Are the defendants liable to be. 
evicted from’ the suit’ premises on 
primary ground of being’ trespassers or“ 
on any of the alternative grounds of the 
plaintiff's personal necessity or me de- 
fendants being  defaulters? - l 


8. Is the plaintiff entitled to a decree 
for : Rs. 2,750/-. as claimed. or to any 
amount?” 

The findings recorded on these 
are as follows ` 


.(i) The defendants were occupying the 
suit premises in the capacity of monthly 
tenants during the period of Ext. 2 and 
and 
Ext..2 was- merely a colourable device 
meant to circumvent the mischief of the 
B. B. C. Act. 

Qi) The plaintiff did not reasonably 
and in good faith require the suit pre- 
mises for the purpose of setting up her 
sons in business. The defendants’ case 
about having offered rent @ Rs. 75/- 


a 


issues 


“per month after the termination of the 


period of Ext. 2 during the first month 
hand to, hand to the plaintiff’s husband. 


‘and then through money orders till be- 


fore the. filing of 
proved. - 


(Gii) The municipal tax which the de- 
fendants had agreed to pay over and 
above the sum of Rs. -75/- per. month 
would also be included in the term 
“rent” and admittedly the defendants 
having not paid the dues of those taxes 
for years together prior to the institu- 


the suit was well 


tion of the suit they were “obviously 
defaulters . within the purview of the 
said Act.......... The defendants are liable 


to be evicted from the ‘suit premises on 
the ground of being defaulters for more 
than two.months’ rent’ 


(iv) The plaintiffs claim for. mesne 
profits cannot stand but the defendants 
are clearly liable to pay the sum of Ru- 
pees 2,750/- to the plaintiff. 

-5. Before. I enter into the discussions 
and consider ‘the arguments advanced by 
learned counsel for the respective par- 
ties, I may-do better to advert to the 
relevant stipulations evidenced by the 
controversial -` usufructuary. mortgage 
bond. It is executed for ‘a consideration 
of Rs, 4,500/- promised to be advanced, 
from .timé to time by the mortgagee to 
¿in instalments. 


constituted attorney, -The 


the: - 
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first instalment of Rs. 900/- was ta be 
paid at the time of the registration of 
the document and the balance of Ru- 
pees 3,600/- in four equal yearly instal- 
„ments of the same amount of Rs. 900/- 
payable on the 13th Sepzember of the 
succeeding years, namely, 1959, 1960, 
1961 and 1962. The above mortgage 
money and other sums payable on the 
mortgage account were deemed to be 
fully satisfied by the possession and en- 
joyment of the mortgaged property by 
the mortgagee for the sa.d period of five 
. years and the mortgagee was to give up 
possession immediately thereafter. Cl. 6 
of this document contaired a stipulation 
with respect to the payment of certain 
taxes etc. in the following terms : 

“§ That the mortgagee shall pay all 
charges for consumpticn of electricity, 
latrine tax and water taxes and rates 
appertaining to the mortgaged property 
during the subsistence of the mortgage 
and shall also keep the same in good 

¥ habitable condition and shall deliver the 
entire property in such good condition 
immediately on expiry of the period of 
the mortgage. The mortgagors shall be 
liable to pay all other taxes and rates 
and the costs of annua. and major re- 
pairs that may be reasonably neces- 
sary.” i 


6. The parties had <lso entered into 


an agreement simultareously on 10-9- 
1958 which has been marked as Ext. E 
(1). Relevant clause of this agreement, 
namely, clause No. 5, reads as follows : 
. “That should the seeond party feel 
r that he would require the mortgaged 
premises for his busines even after the 
expiry of the period of mortgage, he, the 
second party shall apply to Shri Rikhab 
Chand Sarawgi of Ranchi before a fort- 
night ‘of the expiry of the period of 
mortgage for a lease for such’ further 


period as he, the second party may re-. 


quire, and if the first party requires any 
loan, the transfer shall be a complete 
usufructuary mortgage for such period 
as may be sufficient to satisfy the loan 
keeping the net value of the usufruct at 
Rs. 75/- per month, Iz the first party 
does not require any lan the transfer 
shall be a lease for such period not ex- 
ceeding four years from 13.9. (torn) as 
the second party elects on a monthly 
rent of Rs. 75/- only.” 


f 
3 


1. On the evidence adduced .by the 
parties it remains undisouted that: al-. 
though a proposal was made by the 
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plaintiff for execution of a fixed period 
lease by the defendants in respect of the 
suit vremises after the expiry of the 
period of five years stipulated under the 
mortgage bond (Ext. 2), the lease agree- 
ment did not come through as the de- 
fendants were not agreeable to any fix- 
ed period lease term and insisted for a 
monthly tenancy. 


8. It is clear that the plaintiff has 
failed in the trial court on her main 
grounds, namely, recovery of possession 
of the premises either as a mortgagor or 
a fixed period lessor. She has also failed 
to prove default in payment of the 
monthly rent of Rs. 75/- as such as well 
as the ground of personal necessity, The 
defendants, however, have been treated 
as defaulters on account of the non-pay- 
ment of the municipal taxes to the 
plaintiff treating the same as payable to 
her as part of the rent and, therefore, 
the learned counsel appearing for the 
appellants in the first instance advanced 
arguments to overcome this finding of 
the trial court. 


9. The main argument of Shri Bal- 
bhadra Prasad Singh, the learned coun- 
sel for the appellants, in this regard was 


regarding the obligation to pay the 
latrine and water taxes etc, under the 
terms of the document (Ext. 2). The 


liability for it and its non-payment was, 
however, not disputed by him which 
could not be treated as part of the “rent” 
as such and, therefore, its non-payment 
did not attract the rigours of clause (d) 
ofS. 11 (1) of the 1947 Act. With refer- 
ence to the various provisions of the 
Bihar & Orissa Municipal Act, to which 
I shall presently refer, he argued ` that 
even in case of its non-payment the de- 
fendants were liable to the municipal 
authorities who could initiate an appro- 
priate proceeding for recovery of the 
same and even if the landlord could 
claim the same, that would give an in- 
dependent cause of action to the plain- 
tiff and on this account no forfeiture of 
the tenancy right could be incurred un- 
der clause (d) referred to above. 


10. The expression “rent” has not 
been defined in the Bihar Buildings 
Control Act, but Mr, K. D. Chatterji re- 
ferred to a passage from the commen- 
tary on ‘Transfer of Property Act by 
Mulla. At- page 658 of the 6th edition he 
has discussed “rent” in the following 
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“According to the old English - auth- 
orities ‘rent’ has three essential features, 
(1) that it must be reserved to the lessor 
and not to any stranger, (2) that it must 
be reserved by apt words, and (3) that 
it cannot be a reservation ef something 
in, case which forms pet of the demised 
premises.” ` 
The third ingredient of the: Tent, ac- 
cording to the English authorities, does 
nat appear to have found favour in some 
of the Indian courts. The third ingredi- 
ent, however, is not very much relevant 
for the purpases of this case. Under the 
Indian law, any payment by the lessee 
that ig part of the consideration of the 
lease, is rent, as was laid down by the 
Supreme Court in the case of State of 

, Punjab v. British India Corporation 
(ATR 1963 SC 1459). Thus when the 
lease provides for collection. charges in 
addition to rent such charges would 
form part of the rent; so also stipula- 
tion toa pay assessment or taxes payable 
-by the lessor according to several cases. 
Ta this connection reference was made 
by Mr. Chatterji to the case of Kishanlal 
Singol v. Hari Kisson Lohia (AIR 1956 
Assam 113) where the learned Chief 
Justice was considering the case of a de- 
fault by a tenant in paying the munici- 

‘pal and other maintenance charges to 
the landlord. Under the terms of the 
contract executed by the defendants the 

rent was payable in the first week of 
each month, with all requisite taxes. 
municipal, latrine etc, @ 10% of the 

rent, ie. Rs. 60/- as rènt and Rs. 6/- 

_as municipal and other maintenance 
charges, After a certain time the defen- 
dants refused to pay Rs. 6/- and were 
agreeable to pay only Rs. 60/- plus Ru- 
pees 3/- as municipal taxes. In these cir- 

. cumstances, it was held that having 
agreed to pay 10% of the rent to the 
landlord the tenant was not entitled to 
reduce the same and its non-payment 
amounted to default. in payment of rent. 
The ratio of this case, in my view, is 
based upon the first two ingredients of 
‘rent’ as indicated above, as payment of 
10% of the rent as maintenance and 
municipal taxes etc. was reserved to the 
lessor by apt words. P 

In the case of Karnani Properties Ltd. 
v. Miss Augustine (AIR 1957 SC 309).‘the 
Supreme Court also had to consider the 
term “rent” with reference to Houses 
and Rents — West Bengal Premises Rent 
Control Act (17 of 1950), There also this 
term was not. defined and in that view 
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of the matter it was observed by the 
learned Judge that the term “rent” mus? 
be taken to have been used in its ordi- 
nary dictionary meaning which was 


comprehensive enough to include all . 
Payments agreed by the tenant to be 


paid to his landlord for the use and oc- 
ceupation not only of the building and its 
appurtenances but also of furnishings, 
electric installations and other amenities 
agreed between the parties, provided by 
and at the cost of the landlord. Here 
also the emphasis was on the payments 
which were agreed to,be paid. to the 
landlord, thus attracting again the first 
ingredient, 





Somewhat similar question also came 


‘to be considered before a Bench of this 


Court in the case of Sagarmal Agarwalla 
v. Smt. Annapurna Neogi (1963 BLJR 
334): (AIR 1964 Pat 298) where the 
Court found that the tenant had agreed 
to pay municipal taxes also as a part of 


Sc 


the rent. The landlord had sued him for ~ 


recovery of the arrears of rent as well 
as the municipal taxes as in the present 
case. Answering the legality of such a 
contract, ie, to pay municipal taxes 
over and above the monthly rental, it 
was held that ~ “as no provision of the 
Act applies to a contract for payment of 
municipal taxes by a tenant to a land- 
lord, it must be held that: the defendant 
is liable to pay the municipal taxes to 
the plaintiff in addition to the rent fixed 
by the Controller’, I must, however, 
point out that this decision was render- 
ed before the 1947 Act was amended by. ., 
the Bihar Act 16 of 1965 changing the ` 
basis of fixation of fair rent. 


H. In this context let us examine the 
facts of the case in hand with respect to 
the payment of the latrine tax and 
The terms of the agreement 
(Ext.. 2} de not clearly speak that these 
taxes were to be paid by the defendants 
to the plaintiff. All that was intended - 
by the stipulations ‘between the parties 
(as. extracted above), in my view, was 
that the lessor shifted the burden of 
payment of these taxes upon the defen- 


dants without specifically saying that 
they were to make the payments of 
these taxes te the plaintiff as was the 


position in all the reported cases which 
were either cited or I could find out, re- 
ferred to above. Apparently, therefore,, 
the payments of these taxes were not 
reserved to the lessor by apt words as 
such, although from the evidence it ap- 


` 
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pears that the tenant paid these taxes 
on some occasions to the landlady under 
Exts. 3 series. Ext. 3 is. = water tax re- 
ceipt dated 23-3-1964 . granted by the 

r Plaintiff to the defendans No. 1 for a 
sum of Rs, 150/- only on aceount of the 
water tax for the year 79358-59. Similar- 
ly Ext. 3 (a) is a receipt of the same 
date for the year 1959-6C and Ext. 3 (b), 
again of the same date, is a receipt for 
the subsequent year, ie, 1960-61. It is 
evident that the amount of water tax 
was not paid along with the Tents but 
at one time for three consecutive muni- 
cipal years and that ako several years 
after they had fallen dae. 

12, Let us now come to the relevant 
provisions of the Bihar & Orissa Mumi- 
cipal Act. Sestions 100 and 34 thereof 
are the two relevant seetions in this re- 
spect. According to sub-sec. (2) of Sec- 
tion 100, latrine tax, subject to the pro- 
visions of S. 135, is payable by the per- 
son in ‘actual occupation of a holding 

“ during the relevant period, but this lia- 
bility is also not absoluze and in certain 
circumstances it shifts on the owner of 
the holding. For example, where the oc- 
cupier does not approzch the munici- 
pality for the assessment of the latrine 
tax in hig name or if the owner does not 
make a similar prayer, zhe occupier can- 
not be sued for latrine tax (see Dalbhum 
Traders & Industries Led. v. Commrs 
of Jugsalai Notified Area Committee, 
1969 BLJR 283). Section 134 deals with 
the water tax, Accordirg to the scheme 
of this provision when the owner pays 

e water tax himself, he can recover from 
the tenant 3/4th of the entire amount of 
water tax paid by him The liability to 
pay water tax, therezore, under the 
municipal law is squarely on the owner 
of a holding having a right to recoup 
himself to the extent indicated above. 
The obligation with respect to the water 
tax of a tenant arises only in case he is 
mutated in the municipal records as the 
occupier and not otherwise. According to 
S. 135 where a holding is occupied in 
severalty by more than one person, the 
Commissioners may levy the latrine tax 
from the owner who may. recover from 
each occupier, such sum as shall bear to 
the entire amount of the tax so. levied 
in the same proportion as the value of 
the part of the holding in the .occupa- 
tion of such person bears.. 

-13. From the discuss-ons made above, 
I have no doubt in my mind to hold that 
although ` the: plaintiff tandlady had-a 


Er 
`a 
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right to recover from the tenant-defen- 
dants all the payments of the latrine and 
water tax in pursuance of the provisions 
of the Municipal Act discussed above, 
but their failure to pay it to her formed 
independent cause of. action and cannot 
go hand in hand with the default in the 
payment of the monthly rent and. 
therefore, the default in this regard 
would not attract the mischief of cl, (d) 
of S. 11 (1) of the 1947 Act. I would ac- 
cordingly hold that the trial court took 
a wrong view of law: in holding that on 
account of the non-payment of the 
water and latrine taxes, the defendants 
committed a default in payment of house 
rent within the meaning of S, 11 (1) (d) 
and, therefore, were liable to be evicted. 


14. It is admitted case of the plain- 
tiff that the defendants paid the yearly 
instalments of Rs. 900/- in terms of the 
mortgage bond (Ext. 2). The trial court 
has also accepted the defendants’ case 
that after the expiry of the period of 
5 years of the bond, the defendants had 
tendered a sum of Rs. 75/- to the plain- 
tiffs ‘husband, being the first month's 
rent after the expiry of the period of 
5 years which was refused by him. On 
the evidence I do not feel inclined to 
take a different view in~this regard, al- 
though Mr. K. D. Chatterji had contend- 
ed that the evidence of PW 4, the son 
of the plaintiff who had denied this plea 
of the defendants, should be accepted. 

It is also undisputed that thereafter 
the defendants had started remitting the 
rent’ for each subsequent month by 
money order according to S., 13 -of the 
Bihar .Act which were all refused by 
the plaintiffs representative. The money 
order coupons are Ext. D series and 
printed in the paper book in a tabular 
form. Sub-sec. (1) of 5. 13 of the 1947 
Act reads as. follows : 5 


“(1) When a landlord refuses to accept 
any rent: lawfully payable to him by a 
tenant . in respect.of any building, the 
tenant may remit such rent, and conti- 
nue to remit any subsequent rent which 
becomes due in respect of such building. 
by postal money order to the landlord.” 
The above provision entitles a tenant, on 
the landlord’s refusal to accept any rent, 
to remit the said rent and go-on remit- 
ting the rent for the subsequent months 
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‘falling’ due by . postal money: orders. 


Clause (d) of S. 11 (1) itself provided 
that in the absence: of any contract be- 
tween the parties regarding the time for 
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payment of the rent of any particular 
month, the said rent could be paid by 
‘the “last day of the month next follow- 
ing that for which the rent is payable 
or by not having been validly remit- 
ted......... ” in accordance with S, 13. 

15. Ext. D (22) is the remittance of 
the rent for the period of one month 
commencing from 13-9-1963 to 12-10- 
1963 which was refused by the landlord. 
It was stated in the money order coupon 
that rent was being remitted by money 
order as it was earlier refused by him. 
‘Other money order coupons are for the 
subsequent months. The dates of the re- 
‘mittances of the rents, however, are not 
clear from the exhibits printed in the 
paper book, but it was not contended be- 
fore us on behalf of the respondents 
that there was any default in making the 
remittance in the sense that it was not 
handed over to the post office within the 
grace period of one month allowed un- 
der cl. (d) just referred to above, for be- 
ing paid to the payee. All that was con- 
tended was that the defendants were 
bound to make the remittances with 
such a margin that it should have been 
reached (tendered) to the landlady 
(payee), within the said period of one 
month, In other words, the argument 
was that as in the case of hand to hand 
payment so in the case of remittance 
under S. 13, the rent should have reach- 
ed the landlord within the grace period 
of one month and it was not sufficient 
that it was simply remitted within the 
said period. 

16. Mr. Chatterji placed reliance on 
a Bench decision of this Court in the 
case of Madholal v. Madan Mohan Agra- 
walla (AIR 1975 Pat 154) for this con- 
tention, If I may say so’ with due re- 
spect, Mr, Chatterji has entirely mis- 
directed himself in placing reliance on 
this case. It was a case where the ten- 
ant was remitting the rents to his land- 
lord not in the situation contemplated 
by S. 13, ie., in a case where the land- 
lord had refused to accept the rent, but 
he had adopted that mode of tender for 
his convenience instead of going to the 
landlord personally, and although he 
was remitting the rent within the grace 
period of one month the remittance ob- 
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viously did not reach within the said . 


period of one month, and were tendered 
after its. expiry. In this context it was 
held that the post office was acting as 
the agent of the tenant and the remit- 
tances could not be held to'be legal as 


~ 
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the tender by the plaintiff’s agent, name- 
ly, the post office, was made to the land- 
lord beyond the period of one month. 
The learned Chief Justice (Untwalia, 
C. J. as he then was) in para 7 of his 
qadement has clearly observed as fol- 
OWS : 


Bias cect If the tender of money through 
the agency of the post office by money 
order was in accordance with the gene- 
ral law, then the post office acted as the 
agent of the tenant and the tender to 
the landlord would be on the date when 
it tendered to him the money sent by 
Money Order. If of course the case could 
be covered by S. 13 (1) of the Act, then 
remittance by money order would neces- 
sarily be after the last day “of the next 
following month a : 


17. We would have expected Mr. Bal- 
bhadra Prasad Singh, learned counsel, 
who took pains to cite so many English 
decisions, to have pointed out the fal- 
lacy in the argument of Mr. K. D. Chat- 
terji with reference to this decision, but 
he also, perhaps, did not examine this 
decision closely. It is, therefore, clear 
that according to the scheme of S. 13 all 
that was required by a tenant was to 
remit the rent for the month which was 
refused, within a reasonable time after 
the expiry of the next following month 
and then to remit the rent for the sub- 
sequent months by the last day of each 
succeeding month. These remittances be- 
ing not under the general law but being 
permissible under the statute, the post 
Office cannot be said to be an agent of 
the remitter, namely, the tenant and 
actual tender of the rent to the landlord 
beyond the grace period of one month 
would not make the remittance in any 
way invalid. Similarly, if the landlord is 
not met or not found and the money is 
returned to the tenant then also the re- 
mittance cannot be held to he invalidat- 
ed as the law, in my view, did not put 
so much risk on a tenant and all that 
was required of him was to make the 
remittance within the stipulated period 
and if he did that he discharged the 
statutory obligation. Taking any other 
view of the matter would lead to gross 
injustice and, on the other hand, defeat 
the very purpose and the scheme envi- 
saged under S, 13 of-the Act and would 
give the landlord a handle to put the 
tenant as a defaulter at any time. It is, 


therefore, not possible to accept the con-. 


tention of Mr. Chatterji, on; the: facts 


hi 


< 
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mentioned above, that the defendants 
should be held to be defaulters within 
the meaning of S. 11 (1° (d) of the Act. 

18. Now I will take up the other 
issue, namely, as to whether Ext, 2, the 
bond, can be 
treated to be a mortgage bond as such 
or it is rendered invalid under S. 23 of 
the Contract Act in view of S. 3 of the 
Bihar Buildings Act which prohibited 
the landlord, inter alia, to receive “the 
payment of any sum exceeding one 
month’s rent of such bulding as rent in 
advance”. The trial court has discussed 
this aspect of the matter in great detail 
and has taken the view that the only 
intention of the landlord by taking re- 
course to this document was to secure 
the payment of one year’s rent of the 
premises at a time in advance, Mr. 
Chatterji’s argument was that there be- 
ing no bar under the Tzansfer of Pro- 
perty Act for a mortgagor to secure a 
debt by creating a usufructuary mort- 
gage by receiving it in nstalments: the 
document must be accerted as a mort- 
gage bond on its face. With reference to 
some income-tax cases laying down the 
principle that it was open to a person to 
arrange his affairs in suzh a manner to 
bring down the rate of taxes as far as 
possible, he contended taat although the 
payment of rent for a period of more 
than one month might ke prohibited un- 
der the Buildings Contrcl Act, there be- 
ing no such restriction for realising the 
same by giving the prorerty in usufruc- 
tuary mortgage, the document should 
not be held to be invalid. 

This argument,’ of course, is attractive 
but has got to be rejected as none of 
the authorities has said that a person 
can arrange his affairs in conflict with 
any legal provision, It has been already 
said that the intention >f the plaintiff 
on the fact of it does not appear to raise 
money for the purpose of construction 
but it was only to realise the rents in a 
particular mode 

19. ‘The plaintiff's son (P.W. 4) has 
said that the property could be let out 
at a monthly rental of Rs. 250/- at the 
time Ext, 2 was executed, It is said that 
the plaintiff was in need of money- for 


construction purposes. Ir. these circum- 
stances, im agreement with the trial 
Court I hold that it does not stand to 


reason as to why the pzopertv could be 


fpgiven in mortgage for = period of five 


years taking only Rs. 9C0 at a time and 
thereby defeating the very purpose of 


- small a place and was, 
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taking the loan at such 3 ridiculous rate 
of rent, ie., Rs. 75 per month only, It 
seems apparent, therefore, that the only 
intention to take recourse to this docu- 
ment was to get the rent for the whole}: 
year in advance and this being’ directly 
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‘prohibited by S. 3 of the Buildings Con- 


trol Act, the mortgage bond must be held 
to be illegal and, therefore, it cannot be 
made any basis for recovery of posses- 
sion in court, being directly hit by Sec- 
tion 23 of the Indian Contract Act, the 
court being fully entitled to tear the 
veil and examine the real intention of a 
transaction. The case, therefore. has 
been rightly examined treating the rela- 
tionship between the parties as a land- 
lord and a monthly tenant, 


20. Now I take up for consideration 
the ‘two other grounds for eviction press- 
ed into service by Mr. K. D. Chatterji 
on behalf of the landlord, namely, (1). 
eviction on the ground of personal neces- 
sity, and (2) eviction on the ground of 
breach of the conditions of tenancy. 


Personal necessity. 


21. We have seen the ground of per- 
sonal necessity advanced by the plain- 
tiff, namely, for setting up her sons in 
business; who belong to a trading family. 
P.W. 4 Bijay Kumar Sarawgi, the eldest 
son of the plaintiff aged about 32 years, 
has said in his evidence that out of five 
brothers two were reading in Calcutta 
in the year 1969 when he was examined 
and one was in service. The remaining 
two were idle and wanted to open a 
shop, It is also an admitted position that 
by the side of the disputed shops the 
plaintiff has got another room. With res- 
pect to this accommodation the state- 
ment of P.W, 4 was that this was too 
therefore, not 
Suitable for business.: This place was be- 
ing kept vacant for them so that they 
can amalgamate it with the shop katras 
‘after eviction of the defendants and 
then to start their business. He further 
‘said that in Sept., 1966 he had opened a 
sweetmeat shop in a tenanted accommo- 
dation available by the side of the dis- 
puted shop as indicated above, but the 
shop in the tenanted premises had to be 
vacated on account of the insistence of 
its landlord and the shop started in their 
own premises had to be closed, It also 
appears that theplaintiff has got another 


‘house in a lane about 10 ft.:wide apprn- 


ximately -60 ft, further north of the shop 
in question which is on the Main Road in 
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Ranchi town. The size of the rooms/ 
shops is only 8’x.10’' and that several 
shops in this block were vacant. P.W. 7, 
Harakchand Sarawgi, a relation of the 
plaintiff, was the owner of the building 
in which the sweetmeat shop was open- 
ed, According to his evidence also in the 
room by the side of the suit premises no 
good business can be started (Bará karo- 
bar nahi ho sakta hai). According to the 
evidence of the defendants’ witnesses. 
however, the accommodation by the side 
of the suit premises was sufficient for 
opening a sweetmeat shop, The trial 
Court has not disbelieved as such the 
necessity of the plaintiff for starting a 
business but it-has held that the claim 
for eviction from the suit premises on 
this account was not bona ñde within 
the meaning of clause (c) of S. 11 (1) of 
the Act inasmuch as the plaintiff had 


other alternative accommodations, name- ` 


. ly. the shop-katras in the late indicated 

above as well as the space available hv 
the side of the suit premises. In para- 
graph 18 of the judgment the trial Court 
has disposed of this question in .- these 
words: 

“In the present case, as indicated 
above, the plaintiff has a. number of 
shop rooms, including one by the side of 
the Main Road, lying vacant in which 
her sons could have easily started some 
business. If that business would have 
expanded and necessitated larger accom- 
modation there could have. b2en justifi- 
cation for getting the suit premises vacat- 
ed but having not done that if the pre- 
sent suit was filed by making the above 
grounds, to my mind, it cannot be, said 
that the alleged requirement is reason- 
able and in good faith......” j 

22.. It is, no. doubt, true that cl. (c) 
speaks of the requirement of the land- 
lord to be “reasonable: and in good 
faith’, but the question is that when the 
plaintiff established this kind of- need, 
namely, for starting a business of her 
choice, can a court defeat her on -the 
ground that instead of doing the business 
in a commercial- area she should go to a 
lane beyond that area? Before recording 
my conclusion I may refer to some of 
the decisions in this regard. 

23. In the case of Basant Lal Saha v. 
P. C. Chakravarty (AIR-...1950 Cal 249) 
‘dealing with the West Bengal Premises 
Rent .Control (Temporary ` Provisions) 
Act, the learned Judge while discussing 
the question of bona fide observed as 
follows: - : 
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A.L R. 
f “What is ‘bona fide’ under the statute 
is always a question of fact and the 


Court with a view to find out whether 
the requirement af the landlord is bona 
fide is entitled to look to every relevant 
fact or circumstances affecting the land- 
lord and his position, such as the nature 
and character of the landlord's tempo- 
rary accommodation at the. time when 
he is asking for the decree for posses- 
sion, the insecurity or otherwise of the 
tenure that he might be holding at the 
time, the fact that he himself is under 
a notice to quit end the scope, size and 
character of his requirement, But the 
hardship which might be caused to the 
tenant by grantirg the decree. for -pos- 
Session or the fact that tenant ‘on the 
facts of the case does not need the pre- 
mises is not a proper or relevant consi- 
deration for deciding the.. question: of 
bona fide.” . i ` ea 


This was a case with respect to eviction 
from a house and alternative accommo- 
dation was available to 

The defendant wanted to 


‘defeat the 


landlord on tkis ground, Proceeding 
further it was observed: ; 
“The Statute. thereby recognizes a 


wholesome principle that a man should 
not be dzprived of his own house if he 
bona fide requires it for his own occupa- 
tion. Under the : common law or the 
Transfer of Property Act, the landlord 
has considerable rights to evict a tenant 
from his property. A good many of these 
rights have .been: taken away by the Aci 
in order to meet the prevailing acute 
shortage of housing accommodation. for * 
the citizens of tkis province. A statute 
like the West Bengal Premises (Tempo- 
rary Provisions) Rent Control Act, 1948 
is designed to meet the. fugitive exigen- 
cies of the hour and in doing so the 
Legislature in its wisdom has. still left 
the landlord with that remnant. of his 
right, which is an incident of ownership 
to be able to evict a tenant, when. he 
bona fide requires his property: for. his 
own occupation, This. Court will be loath” 
to confiscate that valuable right of the 
landlord without express. statutory pro- 
vision.” , 


This view was Teiterated by the same 


_High Court in the case of Sumatibala Sen 
v. Heramba Kumar . ii ((1956) 60 Cal 


WN 783). 


_ The Supreme Court: also had consi — 
dered the expression “reasonable requi- 
rement” with reference to J & K Houses 


2 


the landlord. ¥ 


A, 
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and Shops Rent Control Act in the case 
of Msi. Bega Begum wv Abdul Ahad 
Khan (AIR 1979 SC 272) and observed as 
follows (para 13): : 

“Section I1 (1) Œh) of the Act uses the 
words ‘reasonable requirement’ which 
undoubtedly postulate that there maust 
be an element of need ss opposed to a 
mere desire ‘or wish. Th distinction be- 
tween desire and need should doubtless 
be kept in mind but noz so as to make- 
even fhe genwine need as nothing but a 
desire The connotatior of the tərm 
‘need’ or ‘requirement’ should not be 
artificially extended nor its language sc 
unduly stretched or strained so as 
make it impossible or 2xjremely 
cult for the landlord to get a decree for 
eviction. Such a course ‘would defeat 
the very purpose of the Act which af- 
fords the facility of eviction of the ien- 
ant to the landlord on certain spec_fied 
grounds,” 

24. I may incidentally mention that 
during the course of hearing of this ap- 
peal time was taken by the parties for 
the possibility of a compromise by giv- 
ing to the defendants the vacant accom» 
modation by the side cf the suit ore 
mises in lieu of the suit premises on rer- 
tain terms and conditions but the deten- 


dants did not become egreeable. I am 
stating this fact not ta prejudice the 
ease of the defendants on this acceunt 


but only for the purpose of showing the 
fact that had the available accommoda- 
tion in the main road kouse been quite 
proper and sufficient, the defendants: 


e would have gladly agre=d to shift tkere. 


This circumstance also supports the zase 
of the plaintiff that the vacant space is 
not a suitable space for the business. It 
is not a case of a residential premises 
where a Court can adjudge as to whe- 
ther the defendant should be evicted 
from the entire house or only from a 
part of that, The süit premises is a unil 
of shop katra and the fect that the plain- 
tiffs sons want fo staré a business has 
not been disbelieved but this require- 
ment has not been held to be “bona fde” 
because they have had at their disposal 
two alternative accommodations, one in 
the lane and the other just by the side 
of the suit premises. In my considered 
opinion, in view of the principle flowing 
from the above authorities it would be 
denying the landlord with that remmant 
‘of her right which is an incident of 
townership and this could not be the 
intention of fhe Jegisiefture. Once a 
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-sity then the law gives him the choice of 


selection of the most suitable accommo- 
dation which may suit him according to 
the facts of each case, No cross-examina~ 
tion was directed against P.W. 4 as to why 
he had said that the vacant space _on the 
Main Road was insufficient. The fact that 
that is kept vacant from several years 
(20 years) also supports the case of the 
plaintiffs bona fide requirement of the 
suit premises. Then there is some pro- 
tection for a vexatious plea on this 
ground of personal necessity provided in 
the statute itself and that is contained in 
S. 12 of.the Act which provides that 
where the landlord recovers possession 
of any building from the tenant by vir- 
tue of a decree secured under clause (c) 
of sub-sec. (1) of S, 11 and the building 
is not occupied by him, or by the per- 
son for whose benefit the building is 
held, within one month af the date of 
vacation of the building by such tenant, 
or the building, having been so occupied, 
is re-let within six months of the date 
of such occupation to any person other 
than such tenant without the permission 
of the Controller, the Court may, on the 
application of ‘such tenant made within 
nine months of his vacating’ the build- 
ing, after hearing both the parties put 
the tenant to possession or to pay him 
such compensation or both, as may be 
fixed by the Court. . 


I do not lay much stress on this provi- 
sion, but on the evidence and the cir- 
cumstances mentioned above I am un- 
able to agree with the trial Court on the 
question of personal necessity. I, there- 
fore, in disagreement with the trial 
Court, would hold that the plaintiff 
requires the suit premises for her per- 
sonal occupation in the s@nse of starting 
business by her sons. The plaintiff is, 
therefore, entitled to a decree for evic- 
tion of the defendants on this ground. 
Breach of the condition of tenancy.— 


25. One of the grounds of eviction 
of a tenant from a building is provided 
in clause (a) of sub-sec. (1) of S. 11 of 
the Act and that is for breach of the 
condition of the tenancy or for subletting 
the building or any portion thereof with- 
out the consent of the landlord etc. 


' The argument of Mr. Chatterji in this 
regard was that even assuming for the 
sake of argument. that the tenants can- 
not be held to be defaulters within the 
meaning of clause (d) of S. 11 (1) of the 
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Act, on account of the non-payment of 
the latrine and water taxes, they must 
be deemed to be guilty of breach of the 
conditions or terms of the tenancy on 
this account within the meaning of 
clause (a) mentioned above. The argu- 
ment of Mr: Balbhadra. Prasad Singh 


in this regard was-..that the default in 
this regard, which, of course, was un- 
disputed, could not be held to be a 


breach of the conditions of the tenancy, 
but only a breach of the stipulations 
thereof, I, however, fail to appreciate 
this argument of making a distinction 
between the “conditions” and ‘“‘stipula- 
tions” of the terms of a tenancy. There 
might be a thin distinction between 
these two, but in my view, there being 
an express covenant in Ext. 2 which was 
also acted upon by the tenants as evi- 
denced by Ext. 3 seres alreary seen 
above, the default in payment of these 
taxes amounted to a breach of the con- 
ditions of tenancy and, therefore, on 
this account also the defendants are 
liable to be evicted, 

26. No other point remains for con- 
sideration and for the reasons discussed 
above, I do not fiid any merit in this ap- 
peal and would maintain the decree for 
eviction of the defendants passed by the 

trial Court but for grounds entirely dif- 

ferent from those given by it. I would 
accordingly direct the appellants to give 
the vacant possession of the premises in 
question within a period of four months. 
failing which the plaintiff would be en- 
titled to recover possession through the 
process of law, On the facts and in the 
circumstances of the case, I shall make 
no order as to costs. : 

NAZIR AHMAD, J.:— I agree, 

Appeal “dismissed. 
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S. SHAMSUL HASAN, J. 

Ram Singhasan Choubey and ` others, 
Petitioners v, Sudama Prasad Sah, Oppo- 
site Party. 

- Civil Revn. No, 1344 of 1981, D/- 9-4- 
1982.* . 

Specii Relief Act (47 of 1963), S. 16 
(c) Suit for specific performance of 
Contract — Failure of plaintiff to aver im 
plaint ingredients of S. 16 (c) — Amend- 


tAgainst Order of Mr. A. P. Roy, J., 4th 
Court, Chapra, D/-, eae 
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Ram Singhasan v. Sudama Prasad ' 


ment of plaint sought during course‘ of 
arguments — Held, the mere fact - that 
the plaintiff: had led evidence that he 
was ready and willing to perform ‘his 
part of the contract would not justify the 
amendment, (Civil P. C; (1908), 

R. 17). 


Where in a suit for: specific perform- 
ance of contract the plaintiff had failed 
to aver in the plaint the ingredients of 
S. 16 (c) that he was all along ready and 
willing to perform the essential terms of 
the contract which are to be performed 
by him, and on this plea regarding vio- 
lation of S. 16 (c) being taken by - the 
defendant during the course of argu- 
ments, the plaintiff filed an application 
for amendment of the plaint, it was held 
that merely because the plaintiff had led 
evidence that he was ready and willing 
to perform his part of the contract in 
the absence of any averment in the 
plaint would not justify the amendment. 
AIR 1978 SC 484; AIR 1978 All 463, Rel. 
on; AIR 1978 F & H. 291; AIR 1976 Cal 
115, Disting, (Para 5) 

There is a distinction between an 
amendment, which seeks to bring: a 
cause of action, which was conspicuous-. 
ly absent in the plaint, and a cause of 
action, which, though in the plaint, . is 
defective, the amendment application can 
be allowed to rectify the defect, but, if 
a valuable right has accrued, the Court 
should be reluctant to allow the amend- 


ment, ‘ ae (Para 5) 
Cases Referred : Chronological Paras 
AIR 1978 SC 484 f 4 
AIR 1978 All 463 5 
AIR 1978 Punj & Har 291 6 
AIR 1976 Cal 115 6 

B. P. Pandey, $S. S. Dwivedi and 
Hari Shankar, for Petitioners; Karuna 


Nidhan Keshava, Onkar Nath Sinha. and 
Sunil Kumar, for Opposite Party. 


ORDER :— The defendants are the 
petitioners here, They are aggrieved by 
the order of the learned Munsif -dated 
the 6th Aug. 1981; by which an amend- 
ment in the plaint sought by the plain- 
tiff-opposite party has been allowed. 

2. The opposite party filed a title suit, 
being Title Suit No. 102 of 1971 in the 
Court of the Munsif IV, Chapra, for a 
decree. for specific performance of con- 
tract in his favour and for a declaration 
that the sale deed dated 16-10-1969: in 
‘favour of defendants 3 to -5 is 
void: and ineffective, The suit after filing 


. of the. written statement and framing. of 


A.LR, . 


O. 6, x 


ilegal, 


kas 
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the issues .was ‘taken up for hearing, evi- 
dence being led by both the sides, after 
the close of which arguments were 
heard. -During the esurse of argument 
the petitioners’ counsel submitted that 
there has been violation of S, 16 (c) of 
the Specific Relief Ac and, therefore, 
the suit is fit to be dzsmissed. According 
to petitioners’ couns2!I, the plaintiff- 
opposite party has failed to aver and 
prove that he was all along ready and 
willing to perform the essential terms of 
the contract which ar2°to be performed 
by him, On this submission being made 
an application was filed for amendment 
of the plaint which was allowed by the 
impugned order. The amendment sought 
for in paragraph 10 cf the plaint is as 
follows :— ; 


“aata a Tat a. Qo Tet arf F eT 
FAME wT a aag are N agers aat 
$ aaga afri AL, 9RI4 VIA ATT HTH 
aqai feet at dare È at cee wt Gare ar 
at afas Ñ ft tare eet 1” 


3. It is submitted oy learned counsel 
for the petitioners that by the allowing 
of this amendment they have been de- 
prived of a valuable right as the suit 
itself is liable to fail without this amend- 
ment and this amendment really creates 
a right that is barred by limitation. Ac- 
cording to the learned counsel for the 
plaintiff-opposite party no new case is 
being added, and the amendment sought 
is purely technical in nature which fact 
has been stated by P. W. 1 in his evi- 
dence in paragraph 4 of his deposition 
at the very beginning and on this point 
there was no cross-ezamination on be- 
half of the defendant=-petitioners, 


' 4. The decision of this case rests en- 
tirely on the interpretation of the two 
decisions, one of the Supreme Court and 
the other of the Allehabad High Court, 
which have settled down the law with 
respect to the effect of the absence of an 
averment that the plaintiff is ready to 
fulfil the essential terms of the contract, 
in the plaint and its 2ffect which can or 
cannot be cured by amendment of the 
plaint. In this connection I would first 
cite the. decision of ihe Supreme Court 
in the case of Ganezh Trading Co. v. 
Moji Ram (AIR 1973 SC 484), para- 
graphs 2 and 5 of which are relevant, 
and they are usefully quoted below :— 


t2, Procedural law is intended to faci- 
litate and not to obstruct the course. of 
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substantive justice, Provisions relating te 
pleadings in civil cases are meant to sive 
to each side intimation of the case of the 
other so that it may be mat, to enable 
courts to determine what is really at 
issue between parties, and to prevent 
deviations from the course which litiga- 
tion on particular causes of action must 
take, ; 

5. It is true that, if a plaintiff seeks to 
alter the cause of action itself and to 
introduce indirectly through an amend- 
ment of his pleadings an entirely new or 


Sudama Prasad 


inconsistent cause of action, amounting 
virtually to the substitution of a new 
plaint or anew cause of action 
in place of what was originally 
there, the Court will refuse ` to 


permit it if it amounts to depriving the 
party against which a suit is pending of 
any right which may have accrued in 
its favour due to lapse of time. But, 
mere failure to set out even an essential 
fact does not by itself constitute a new 
cause of action. A cause of action is 
constituted by the whole bundle of es- 
sential facts which the plaintiff must 
prove before he can succeed in his suit. 
It must be antecedent to the institution 
of the suit. If any essential fact is lack- 
ing from averments in the plaint the 
cause of action will be defective, In that 
case, an attempt to supply the omission 
has been and could sometime be viewed 
as equivalent to an introduction of a 
new cause of action which, cured of its 
shortcomings, has really become a good 
cause of action, This however, is not the 
only possible interpretation to be put 
on every defective state of pleadings. 
Defective pleadings: are generally cur- 
able if the cause of action sought to be 
brought out was not ab initio completely 
absent, Even very defective pleadings 
may be permitted to be cured, so as to 
constitute a. cause of action where there 
was none, provided necessary conditions, 
such as payment of either any addi- 
tional court fees, which may be payable, 
or, of costs of the other side are’ com- 
plied with. It is only if lapse of time has 
barred the remedy on a newly consti- 
tuted cause of action that the courts, 
should, ordinarily, refuse prayers for 
amendment of pleadings.” 

5. The above Supreme Court deci- 
sion has been relied upon by a Bench 
decision of the Allahabad High Court in 
Mahmood Khan v. Ayub Khan {AIR 1978 
All 463). The Allahabad ‘case is entirely 
applicable to the facts- of the instan? 


202 Pat. 


ease, It hus been held succinetly ‘hat 
even if the plaintiff brings in his evi- 
dence the ingredients of S. 16 {c), it 
only satisfies a part of -the section, leav- 
ing the ether part, that is, averment m 
the plaint, unfulfilled. This decision, 
therefore, held that ihe amendment 
should not be allowed. While discussing 
the passages, quoted above, of the 
Supreme Court decision the Hon'ble 
Judges of the Allahabad High Court 
have heid that the Supreme Court has 
made a disiinction between an amenc- 
ment, which seeks to bring a cause of 
action, which was conspicuously absent 
in the plaint, and a cause of action, 
‘which, though in the plaint, is defective, 
‘ithe amendment application can be alow- 
ed to rectify the defect, but, if a valu- 
able right has accrued, the Court should 
be reluctant to allow the amendmenz. 
I am in respectful agreement with this 
decision, It says that to allow amend- 
ment would be to allow the plaintiff to 
bring a cause of action in the suit which 
was conspicuously absent in the plaini. 
I am also inclined to hold thet merely 
because the plaintiff had led evidence 
‘that he was ready and willing to per- 
form his part of the contract in the ab- 
sence of any averment in the plaint 
would not justify the amendment. 


6. Learned counsel for the opposite 








party cited a decision in the case af 
Rama Nand Chaudhary v. Mt. Bhonri 
(ATR 1978 Punj & Har 291) m which 


similar amendment in the plaint was 
allowed, In this decision the amendment 
was disallowed by the trial court but 
allowed by the High Court on the 
ground that the amendment was sought 
at the earliest possible opportunity and 
refusal would lead to grave injustice. In 
the instant case the amendment sought 
and allowed was at a stage when every- 
thing was over and the trial hed practi- 
cally coneluded, The law as laid down 
in the aforesaid decision of the Supreme 
Court had not been discussed in the 
Punjab ease. Further, in the Punjab case 
the case of the defdt. was that there was 
no contract at all. The amendment was 
only by way of abundant caution. The 
decision in the case of Manick Lal Seal 
v K., P. Chowdhury (AIR 1976 Cal 115) 


has no application. to the instant case- 


- because in the Caleutta case the amend- 
ment sought was disallowed on account 
of the fact that the plaintiff did not bring 
in the ingredients of S, 16 (c) of the 
Specific Relief Act in his evidence. This 


- Nabudi Mahto v, Ramchandra Singh 


- titioners 


ALR. 


ease has,. therefore, no application. In 
view of the above discussion in regard 
to the aforesaid two decisions and the 
situation in those cases I am not inclin- 
ed te agree with the Punjab and Cal- 
cutta decisions aforesaid. 


7. In view of the discussions made 
above this applicetion is allowed and the 
impugned order allowing amendment of 
the plaint is set aside. There will be no 
order for costs. 

Revision allowed. 
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M. P. VARMA, J. 
Nabudi Mahto and ‘others, Petitioners 
v. Ramchandra Singh and others, Re- 
spondents, 


Civil Revn. No. 2040 of 1979, D/- 14-5- 
1982* 


Bihar Consolidation of Moldings and 
Prevention of Fragmentation Act (22 of 
1956), Ss, 4 (c), 3 and 2 {g} — Ambii of — 


Suit for declaration of title and for re- 
covery of possession of homestead land 


— Suit land notified under S. 3 and con- 
solidation operation going on in the vil- 
lage — Suit falls within mischief of See- 
tion 4 (c) — By virtue of S. 2 (9) even 
homestead land falls within S, 4 (e). 
{Para 4) 

T. S. Tetarvai, for Petitioners, 

ORDER:— The plaintiffs, who are pe- 
here filed Title Suit ie. T. S. 
No. 153 of 1974 in the court of Munsif 
First, Hajipur for declaration of title and 
recovery of possession over 1 katha of 
the disputed land with a prayer. for re~ 
moval of the structure, 


2. Admittedly the area where the 
suit land situates has been notified un- 
der S, 3 of the Bihar Consolidation of 
Holdings and Prevention of Fragmenta- 
tion Act, 1956 (hereinafter referred to ag 
‘the Act’) and consolidation operation is 
going on in the village, The subject mat- 
ter of the suit is with regard to I katha 
of land of R. S. plot No, 256 of Khata 
No. 940 extending to cadastral survey 
plot No, 135 whosa total area is 3 kathag 
and has been recorded as Baskit (home- ` 
stead) in the name of grandfather of 
the plaintiffs, It is the’case of the plain» 
tiffs that in part of the disputed plot 


“Against „order of K. K. Sahava, Munsif. 
First, Hajipur, D/- 16-7-1979. 
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katha of the eastern portion’ which is in 
dispute is being used ss Sahan. 

3. It was on 26-4-1679 that the defen- 
dants filed a petition stating therein thal 
due notification and publication under 
5. 3 of the Act has been made and con- 
solidation proceeding is going on in the 


village which includes the land in dis- 


pute and the notificaticn under S. 10 of 
the Act has also been received. and as 
such, the suit is hit by S. 4 (c) of the 
Act, The learned Munsif on hearing the 
parties and on consideration of the ma- 
terials placed before kim held that the 
suit being hit by S, 4 (e) has abated. 


4. Learned counsel for the petitioner 
Sri T. S. Tetarwai has challenged the 
validity of.the impugned order on the 
sole ground that the tortion of the land 
in dispute is not cornected with the 
agricultural purpose and as such, it is 
excluded from the mischief of S. 4 (c) of 
the Act It has been seen that the area 
with reference to suit land has already 
been notified under Section 3 of the.Act 
and the consolidation proceeding is in 
operation in the village. it cannot be 
denied that.the suit b2ing a suit for de- 
claration of title and recovery of pos- 
session the same will come within the 
mischief of S. 4 (c) of zhe Act, The learn- 
ed Munsif has said that the plaintiffs 
further case is that they have been dis- 
possessed from the 
the land and defendarts have construct- 
ed the house over it and their prayer in 
the suit is for removel of the structure, 
There is further findinz that according to 
the plaintiffs’ case the land was used as 
Sahan by the plaintiffs and on considera- 
tion of these materials the learned Mun- 
sif has given a’ finding that the disputed 
land is a homestead land and that being 


iso it comes within the definition of Sec- 


tion 2 (9) of the Act, In other words even 
homestead land falls within the mis- 
chief of Section 4 (c) by virtue of the 
definition ‘given in the Act itself. 

5. Taking the. aforesaid facts into 
consideration I am of the opinion « that 
the Court below has rightly declaređd the 
suit to have. abated under. Section 4- (c) 
‘application, 
fails and is dismissed ag ‘such, 


ae ai | Revisiori dismissed. 
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_ Stands the house of the plaintiffs and 1 


: disputed portion of’ 


therefore, ; 
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M. P. VARMA, J. 


Manager Thakur, Petitioner v. Narain 
Pd. Singh, Opposite Party, ` 

Civil Revn. No, 1184 of 1979, D/- 7-5- 
1982,* 

‘ Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act (22 of 
1956), S. 4 (c) Proviso — Requirement — 
Petition by defendant under S. 4 (c) for 
abating suit — Not to be disposed of 
without notice and without giving other 


side reasonable opportunity of being 
heard, ; (Paras 2, 4) 
Cases . Referred: Chronological Paras 


AIR 1980 Pat 18: 1979 BBCJ (HC) 566 3 

Nagendra Rai, R., P, Sharma and A. K. 
Thakur, for Petitioner; Hari Narain 
Singh No. 2, for Opposite Party; S., S. 
Dwivedi, for Intervenor. 


ORDER:— The plaintiff has come in 
revision against the order dated 23-5- 
1979. passed by the Subordinate Judge, 
Siwan in Title Suit No. 127 of 1976, by 
which the learned Judge has held thal 
the suit, filed by the petitioner, has abat- 
ed under S., 4 (c} of the Bihar Consoli- 
dation of Holdings and Prevention of 


- Fragmentation Act, 1956 (hereinafter Te- 


ferred to as ‘the Act’), 


- 2. From the order impugned, it is 
apparent that the petition for abating 
the suit under S. 4 (c) of the Act, which 


was filed on 23-5-1979 by- the defendant, 
was disposed of on the same day without 
the plaintiffs counsel having. heen 
heard, which is clear from paragraph 2 
of the order, From the impugned order 
it is gathered that the counsel for the 
plaintiff did not turn: up when the case 

was called out. Apparently to me it av- 
pears that this order is in violation of; 
the proviso to S. 4 (c) of the Act, which! 
enjoins a duty to notice the party andi 
give an opportunity of being heard, | 

which necessarily means a reasonable! 
opportunity. The petition under S. 4 (c) 

of the Act has been disposed of on thel. 
day of filing itself, which does not seem 
to be proper, because . requirement ofi 
giving to the other side an opportunity 
of being heard. naturally means. provid- 
ing an opportunity for ‘countering , the 
facts, besides this the order appears to 
be a mere routine order. I find that the 


*Against order of-R.. K. Sharma, Sub, J.. 
Siwan, D/- 23-5-1979.. € - °> 
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court below has failed to apply its mind 
to the facts and law arising in the case. 

3. Learned counsel for the petitioner 
has pointed out that the  plaintiff-peti- 
tioner filed the aforesaid suit, i.e.. Title 


Suit No, 127 of 1976, for specific per- 
formance of contract for sale on the 
basis of a Mahadnama executed by the 


opposite party with regard to the lard 


in question, The learned counsel. hag 
further submitted that apart from the 
fact that the impugned order is viola- 


tive of the proviso to Section 4 {(c) of the 
Act, the court below has failed to take 
into consideration that the contract for 
sale of immovable properties does not 
create any interest in the immovable 
property and there being no prayer fcr 
declaration of right and interest in tke 
properties, the proviso to S. 4 (c) of the 
Act is not attracted in case of specific 
performance of contract. Reliance hes 
been placed on the case of Sukhilal Sah 
v, Angrahit Jha (1979 BBCJ (HC) 566): 
(AIR 1980 Pat 18). 


4. I have already said that the im- 
pugned order is infirm on account cf 
want of proper opportunity to the par- 
ties of being heard as required under 
the proviso to Section 4 (c) of the Act 
and, therefore, the order is erroneous 
and without jurisdiction and fit to be 
set aside, 


5. In this view of the matter, I pro- 
pose to send back the case to the court 
below for hearing the parties afresh and 
I, therefore, refrain from expressing my 
opinion with respect to the point agitat- 
ed that provision of Section 4 (c) of the 
Act is not attracted in a case for the spe- 
cific performance of contract. 

6. In the result, the case is sent back 
to the court below for hearing the par- 
ties afresh after giving reasonable op- 
portunity to the parties and for 
passing necessary order in ac- 
cordance with law. I may further 
mention here that an application has 
been filed on behalf of some of the inter- 
venors under Order 1, Rule 10 read with 
Order 22, Rule 10 of the Code of Civil 
Procedure and a prayer has been made 
to implead them in the category of the 


opposite parties. Since IT am remanding 
the case to the court below, it is net 
necessary at this stage to decide the 


present application for impleading thera 
as parties in this revision. The inter- 
venors may agitate their. grievance, if 
so advised, in the court below and the 


Taru Rani y. Cantonment Board, Dinapare 


_inhibition contained in 
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court will dispose o the same in ac- 
cordance with Jaw, There shall be, how- 
ever, no order as to costs, 


Revision allowed. 
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S. ALI AHMAD AND M. P. VARMA, JJ. 

Taru Rani Choudhary, Appellant v, 
Cantonment Board, Dinagore and others, 
Respondents. 

A. F. A. D. Nos. 455 and 456 of 1972, 
D/- 12-4-1982.* 

Civil P, C. (5 of 1908), S. 80 — Suit 
against Cantonment Board, its Executive 
Officer and Union of India — Non-ser- 
vice of notice on defendants — Plaint 
whether liable to be rejected as a whole. 
(Cantonment Act (1924), S. 273). 

Section 80 of the Code consists of two 
parts, one with regard to the institution 


of the suit against the Government and _ 


the other against the public officers, The 
the section as to 
the institution of the suit against the 
Government is unqualified and in that 
view of the matter, the plaint has to be 
rejected as against the Union of India 
(defendant No. 5). But the question for 
consideration in the present appeals is 
whether on that account, the plaintiff 
should be non-suited altogether. In g suit 
filed against a public Officer, notice is 
mandatory only when it is in respect of 
any act purporting to be done by such 
public officer in his official capacity. If 
the act is not one purporting to be done 
by such public officer in his official capa- 
city, no such nolice is necessary. S. 273 
of the Cantonment Act provides for a 
notice before instituting such a suit 
against the Cantonment Board or its offi- 
cers and the language of the section is in 
pari maleria with the provisions contain- 
ed in S. 80 of the Code relating to the 
suit against public officers, which makes 
the notice mandatory only if the suit is 
intended to be filed in respect of any act 
purporting to be done by such publie 
officer in his official capacity, There is no 
doubt that the plaintiff has alleged illegal 
threatened action against her by the off- 
cers of the Board in taking steps for de- 
molition of the construction raised by her. 
As it appears from the suit that entire re- 


*From decision of Lala Radha Kumar 
Sinha, 7th Addl. Sub. J., Patna, D/- 
17-8-1972. #94 - 
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lief claimed - therein is against the de- 
fendants 1 ang 2, who are the Cantonment 
Board and the Executive Officer, the bar 
‘against institution of he suit agains! 
them is not unqualified either by ap- 


© plication to provisions ccntained in S. 80 


a 


« the suit against the defendants 


of the Code or those comtained in S. 273. 


of the Cantonment Act. Hence, the court 
below cannot reject the whole plaint on 
the hypothesis that tke provisions of 
S. 80 (2nd part) of the Code and those 


of S. 273 of the. Cantmment Act has 
constituted absolute bar. AIR 1971 Pat 
141, Rel. on. (Paras 6, 7) 
Cases Referred: Chrenological Paras 


AIR 1971 Pat 141: 1970 Pat LJR 387 6 

Ganpati Sanya] and Ganpati Trivedi, 
for Appellant; Aftab Alam, for Union of 
India; Radha Raman, for Cantonment 
Board. 

M: P. VARMA, J.:— Since there were 
two appeals in the court below filed by 
two different sets of the defendants, these 
two appeals have been filed in this 


c Court against the one ard the same judg- 


ment, and this judgment will govern both 
the appeals, filed in this Court. 

2. The suit was for a declaration that 
the defendants have no right to demolish 
any portion of the oonstruction over 
holding No. 80 (old No. 79), Mahal No. 4 
in Ward No. 5 within Dinapore Canton- 
ment Board and for permanently re- 
straining the Cantonment Board, Dina- 
pore (defendant No. 1) and the Executive 
Officer of the said Board (defendant 
No. 2) from demolishing the construction. 

3. Briefly stated the plaintiff instituted 
alleging 

that she is the absolute owner of the suit 

house through purchase and as some of 
the portions of the saic house were in 
dilapidated condition she got. them 
thoroughly repaired. The Dinapore 
Municipal Board had served notice on the 
plaintiff for demolition. At the instance of 
the plaintiff the Cantonment Board re- 
commended for regularisation of the 
alleged offence in paym=ant of Rs. 50/- as 
compensation .fee. The zaid resolution of 
defendant 1 was forwarded to defen- 
dant No. 3, the Military Estate Officer for 
onward transmission but instead defen- 
dant No. 5 asked the plaintiff under in- 
struction for defendant No. 5 to submit a 
registered acknowledgment deed admit- 
ting Government’s title over the land 
comprising the suit--house. On refusa] by 
‘plaintiff the above recommendation of 
the Board was turned-cown and another 
notice for demolition. wes . issued which: 


i 
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_ therefore not tenable. 
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was challenged as illegal] by the plaintiff 
through the present suit. 

4. In the suit the plaintiff impleaded 
five defendants, who were Cantonment 
Board (defendant No. 1) Sri M. K. Sen 
Gupta, Cantonment Executive Officer 
(defendant No. 2) Sri A, Fanseca, Mili- 
tary Estate Officer (defendant No. 3), Dy. 
Director of Military Lands Cantonment, 
Centra] Command, Lucknow Cantonment 
(defendant No. 4) and the Union of India, 
Ministry of Defence, New Delhi (defen- 
dant No. 5). 


5. The lower appellate court has dis- 
posed of the appeals on one question. 
alone, namely, the application of the 
rigours of S. 80 of the Civil Procedure. 
Code (hereinafter referred to as ‘the 
Code’), 

6. A plain look at the averments in 
the plaint clearly indicates that the relief 
sought are mainly against defendants 
Nos. 1 and 2, i.e. the Cantonment Board 
and the Executive Officer of the Board. 
The learned Court below on application 
of the provisions of S. 80 of the Code 
dismissed the suit. It has -rejected the 
whole plaint on that count by a reference 
to a Bench decision of this Hon’ble Court. 
in the case of State of Bihar v. Jiwan 
Das Arya (1970 Pat LJR 387): (AIR 1971 
Pat 141). I have examined the said deci- 
sion, which lays down that S. 80 of the 
Code consists of two parts, one with re- 
gard to the institution of the suit against 
the Government and the other against the 
public officers. It also lays down that in- 


hibition contained in the section as to 
the institution of the’ suit against the 
Government is unqualified and in that 


view of-the matter, I am in full agree- 
ment with the submission advanced by 
Sri Aftab Alam, appearing for the Union 
that on the findings of the lower appel- 
late court the plaint has to be rejected as 
against the Union of India. (defendant 
No. 5). -The contention of Sri Radha 
Raman appearing for the plaintiff is 


7. But the question which falls in for 
Our consideration is whether on that ac- 
count, the plaintiff should be non-suited 
altogether. The same said ‘Bench decision 
has also laid down that in a suit filed 
against a public officer, notice ‘is . manda- 
tory only when it is in respect of any act 
purporting to be done by such public 
officer in his officia] capacity, If the aet is 
not one purporting to be done by such 
public ‘officer in his. official capacity, no 
such notice is necessary: S. 273 of the 
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Cantonmenis Act provides for a notice 
before instituting such a suit against the 
Cantonment Board or its officers and the 
language of the sectionisin pari materia 
with the provisions contained in S. 80 of 
the Code relating to the suit against pub- 
lic officers, which makes the notice man- 
datory only if the suit is intended to be 
filed in respect of any act purporting to 
be done by such public officer in his offi- 
cial capacily. Applying the said ratio to 
the facts giving rise to the present ap- 
peals, there is no doubt that the plainiiff 
has alleged illegal threatened: action 
against her by the officers of the Board 
in taking steps for demolition of the con- 
struction raised by _her. As it ‘appears 
from the suit that entire relief claimed 
therein is agairist the defendants 1 and 2, 
who are the Cantonment Board and the 
Executive Officer, as indicated above, the 
bar against institution of the suit against 
them is not unqualified either by ap- 
plication to provisions contained in S. 80 
of the Codé or those contained in S. 273 
of the Cantonment Act. Defendants 4 and 
5 in my opinion, for the purpose of the 
suit are nomina] parties and as it appears 
from the plaint itself, the main relief is 
sought against defendants 1 and 2 only. 
Either of the two sections referred to does 
not constitute absolute bar as discussed 
above and hence, I hope that the court 
below cannot reject the whole plaint on 
the hypothesis that the provisions of S. 80 
(2nd part) og the Code and those of S. 273 
of the Cantonment Act has constituted 
absolute ‘bar. _ 

8. The lower appellate court has mis- 
construed the jaw laid down in the ‘Bench 
decision aforesaid and has fallen into 
error on that wrong assumption, which 


-wag never laid down therein. However, 


~e, 


it could only reject the plaint as against 
the Union of India. 

9. In the result, the findings of the 
lower appellate Court rejecting the whole 
‘plaint, as aforesaid are set aside, the ap- 
peal is allowed in part and the same is 
remanded for fresh disposal as regards 
defendants Nos, 1 and 4 are concerned, in 
‘accordance with law. In view of the 
special situation arising in the case on 
‘account of the interpretation of law laid 
‘down by this Court, I do not. propose to 
pass orders for costs. Appeal allowed in 
‘Part. 

S. ALI AHMAD, J.:—I agree to the 
order Passed, eer f 
: Appeal allowed in part 
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B. P. JHA AND M. P. VARMA, JJ. 
Ram.Swaroop Singh and others, Ap- 


peliants v. Badri Narain Singh and 
others, Respondents. l 


A. F. A. D. No. 19 of 1976, D/- 18-2- 
1982.* 

Limitation Act (36 of 1963), Art. 65 — 
Burden of proof — Plaintiff has only to 
prove his title and it is only thereafter 
onus shifts on defendant to establish plea 
of adverse possession — Under Art. 142 
of old Act, plaintiff was required to prove 
title and also possession. {Paras 7, 12) 


Cases Referred: Chronological Paras 
AIR 1941 Pat 577 13 


Balbhadra Pd. Singh and Rana Pratap 
Singh No. 2, for Appellants;- Prem Lall, 
Kameshwari Nandan Singh and Manindra 
Nath Varma, for Respondents. 


M. P. VARMA, J.:— This iş an appeal 
by the plaintiff-appellants against the 
judgment of reversal of the trial court by 
the first appellate court. The only ques- 
tion canvassed in this appeal is as re- 
gards the law relating to onus. In other 
words, whether on the facts and in the 
circumstances arising ou: of the pleadings 
and proof in the case, the onus did lay 
on the defendants to establish their case 
of adverse possession, if at all. 


2. Brief facts of the case, as put for- 
ward, by the plaintiff-appellants are that 
in the suit laid, py virtue of the register- 
ed sale-deed dated 15-11-1962 (vide 
Ext. 5) executed by Sunaina Devi, who 
had claimed to have acquired title by vir- 
tue of an oral settlement from her father 
Jagdambi Sahai, the admitteq landlord 
of the suit property, got a valid title. The 
plaintiffs on- being dispossessed filed the 
suit for declaration of title and also for 
delivery of possession. 


3. On the other hand, the defendants 
claimed the suit land. by virtue of settle- 
ment from the same said landlord through 
a Hukumnama dated 21-3-1950 and pay- 
ment of rental from that very date to the 
then landlorg and also to the State Gov- 
ernment thereafter. They also contended 
that the story of settlement in - favour of 
Sunaina Devi is totally a myth and that 
she was never inducted in possession of 
the suit land. 





*From decision of Bageshwari Prasad, ™- 


Sub. J., Jamui, D/- 3-10-1975. 
FZ/GZ/C501/82/MBR 


t 


` 


~À 


` plaintiffs acquired a 


© settlement of 
Sunaina Devi on nagadi-rental. followed - 


¢ "the Limitation Act 1908 which are 


< 1%. Thus, in view of 


1582 


4. The plaintiffs’ suit being a suit for 
declaration of title and recovery of pos- 
session, the trial Cour: held that the 
valid title (vide 
Ext. 5 the sale deed) on the basis of the 
the said property with 


by possession. But the lower appellate 
court has reverseq the findings, by the 
judgment, under appeal before us, The 
lower appellate court has, in clear terms, 
disbelieved the story of oral settlement 
or that of possession in favour of Sunaina 
Devi. The lower appellate court has also 
found that neithey the plaintiffs noy their 
vendor had any title t or possession 
over the disputed land at any point of 
lime, much less, within 12 years of the 
suit. Consequently, the slaintiffg neither 
acquired title nop possession over the 
land in dispute. 


5. I have examined ~he discussions of 
the lower appellate court on this Ques- 
tion and I must say that I do not find any 
such infirmity in the findings of the 
lower appellate court on this point, which 
may warrant an interferance at this stage 


in second appeal. Havinz thus found, the- 


suit of the plaintiffs, which was decreed 
by the trial court, was rightly dismissed 
by the lower appellate zourt. 


6. In the present appeal Sri Balbhadra 
Pd. Singh learned counsel for appellants 
has trieq to make out a distinction be- 
tween the provisions cortained in Art. 65 
of the Limitation Act, 1963 and that of 
the provisions. containel in Art. 142 of 
the 
corresponding Articles cf each other. He 
has relied on the introduction of the ex- 
pression “based on title” appearing in 
Art. 65 of the Limitation Act of 1963 
which was not found in the earlier cor- 


‘responding Article of the Limilation Act 


of 1908. On that basis, learned counsel 
Sri Balbhadra Pd. Singh has tried to per- 
suade that by virtue of thig introduction, 
the plaintiffs are required only to prove 
title; and thereby shift the onus on the 
defendants tg establish adverse posses- 
sion. There seems to be substance in the 
contention. It may also be noted here 
that Sri Prem Lall counsel] for the defen 
dants does not dispute the position of law 
as put forward by the azpellant. 


the contentions 
raised at the bar on this question, I do 


_|hold that under the present Art. 65 of the 


Limitation Act 1963 the plaintiffs ` have 
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. there ig no infirmity 


` 


_to give evidence and to plead that 
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only to prove their title and it is only 
thereafter, the onus shifts on the defen- 
dants to establish the plea of adverse pos- 
session. As I have already irtdicated that 
in the findings of 
the lower appellate court that the plain- 
tiffs have neither acquired any title to 
nor possession Over the disputed land at 
any point of time, much less, within 12 
years, the necessary conclusion is that 
the plaintiff has not proved his title 
thereto. The counsel for the appellants 
could not refer to any evidence to show 
Ihat the plaintiffs’ vendor Sunaina Devi 
was ever inducted in possession of 
the suit land which she haq claimed by 
virtue of settlement, Needless to mention 
here that in such a case, it was necessary 
the 
oral settlement was accompanied with 
delivery of possession and that she was 
inducted on the land so settled to her, 
There being no such evidence, she does 
not get a valiq title and consequently she 
cannot convey a valid title to the plain- 
tiffs. I do not find any reasonable ground 
to interfere with the findings of the lower 
appellate court arrived at in the impugn- 
ed judgment. 


8. The learned single Judge has refer- 
red this case to a Bench for determination 
regarding the question flowing from the 
changes brought about the new Art. 65 
of the Limitation Act, 1963. The changes 
do have the effect as there is some depar- 


‘ture from the established position that 


existed with cases under Art. 142 of the 
old Act, The changes have already been 
discussed above in the foregoing paras 
which are more or less, in my opinion, 
academic, in view of my findings that the 
plaintiffs failed to prove their title and 
consequently the question of shifting the 
onus does not arise. This answers the 
question referred to this Bench by learn- 
ed single Judge, whether Art. 65 of the 
Limitation Act, 1963 hits the present suit 
‘as held by the court below and J hold 
that since the plaintiffs failed to prove 
the title over the suit property, the suit 
in question must fail and there ig no onus 
on the defendants to prove the factum of 
adverse possession, 

9. In the result, the appeal is dismiss- 
ed, but in view of certain question of law 
having fallen for our consideration, I do 
“not propose tg pass any order for cost. 

B. P. JHA, J.:— 10. While agreeing 
respectfully with the view of my learned 
brother, I want to add certain observation 
in this case. 
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41. While admitting the appeal on 
7-12-78,. the learned single Judge for- 
mulated the following substantial ques- 
tions of law :— 4 

“(1) Whether the court of appeal 
below is right in holding that Art. 65 of 
the Limitation Act had no application to 
the instant case ? 

(2) Whether the lower appellate court 
was right in reversing the judgment of 
the trial court and in dismissing the suit 
of the plaintiffs wher admittedly the de- 
fendants did not produce either the 
Hukumnama or the rent receipts on the 
basis of which they had claimed the ten- 
ancy right? and 


(3) Whether the lower appellate court 
was right in reversing the judgment of 
the trial court by making surmises and 
conjectures with regard to the interpola- 
tions found in the Jamabandi return by 
erasing and getting the name of Sunaina 
Devi, the vendor of the plaintiffs entered 
and also changing the area from 1.10 
acres to 1,4 acres?” 


12. So far as question No. 1is con- 
cerned my learned brother has already 
decided the question rightly. The present 
case wil] fall within the purview of 
Art. 65. If any one brings a suit for pos- 
session over immovable property or inter- 
. est therein on the basis of the title, the 
plaintiff ig required to prove the title 
only. There is vita] difference between 
Art. 65 and Art, 142 of the Limitation Act 
of 1908. Under Art. 142 of the Limitation 
Act, the plaintiff was required to prove 
the title anq was also required to prove 
possession for 12 years. The plaintiff was 
also required to file suit within 12 years 
from the date of possession. In other 


words, the plaintiff was required to prove ` 


title and possession for 12 years from the 
date of dispossession. The change which 
has been brought about by Art. 65 is that 
the plaintiff is required to prove only 
title and not possession. 


13. In the present ‘case, the finding of 
the lower appellate court is that Sunaina 
Devi was not in possession of the suit 
land. It wag Sunaina Devi, who executed 
the registered sale deed (Ext. 5) in favour 
of the plaintiffs. According to the case in 
Mohammad Hanif v. Khairat Ali (AIR 
194] Pat 577) Mr. Justice Faz] Ali held at 
p. 590 that in a case of oral settlement 
the tenant must be actually inducted on 
the Jand by the land-holder, In the pre- 
sent case, the finding of the lower appel- 
late court is that Sunaina Devi, the pre- 
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` presentative, 
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decessor-in-interest of the plaintiffs was’ 
never actually inducted on the land. If it 
is so, no title was passed by Jagdambi 
Sahai to Sunaina Devi. It is, therefore, 
clear that the plaintiffs 
the title of their predecessor-in-interest, 
So far the question No. 1 is concerned it 
is answered that Art. 65 of the Limitation 
Act is applicable tothe facts of the pre- 
sent case. The suit will fail because the 
plaintiffs failed to prove the title. 


14. So far as question No. 2 is 
cerned, the lower appellate court was 
right in reversing the judgment of the 
trial court as the plaintiffs failed to prove 
their title. So far question No. 3 is con- 
cerned, the lower appellate court was 
right in reversing the judgment of the 
tria] court as the plaintiffs failed to prove 
the title. J also hold that the judgment of 
the lower appellate court is based on 
consideration of the materia] evidence on 
the record and the lower appellate court 
has not made any surmises or conjectures, 


dis- ` 


con- 


15: In the result, the appeal is 
missed, but without cost. 


Appeal dismissed, 
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Arjun Prasad and others, Petitioners v. 
Biteshwar Singh, Opposite Party. 

Civi] Revn. No. 1840 of 1981, D/- 29-3- 
1982.* 

Civil P. C. (5 of 1908), Order 22, R. 3 
— Succession Act (39 of 1925), Sec. 213 
— Death of testator, 
Legatee claiming to be legal representa- 
tive of deceased testator under will '— 
Probate oy letter of administration with 
a copy of will annexed, not granted — 
Legatee can be impleaded as L. R. of 
deceased testator. AIR 1942 Cal 571, 
Dissented from. 

Universal legatee, upon prima facie 
proof that he is the legal representative is 
entitled to be substituted as the lega] re- 
in place of the deceased 


testator, whose legal representative he 


failed to prove | 


sole plaintiff —- - 


ʻi 


claims to be under the will, even if pro- | 


bate or letters of administration with a 
copy of the will annexed has not been 
granted in respect of that will. AIR 1942 
Cal 571 Dissented from. Case law dis- 
cussed, (Para 12) 





*From order of Shree John Dhan, 2nd ~- 


Sub. Judge, Patna, D/- 19-8-1981. 
GZ/GZ/C949/82/SMA/SNV ` 





>) 


a 
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If, without the grant ef a probate or 


letters of administration with a copy of. 
the will annexed, a legaæee can institute 


a suit on the death of the testator a 
legatee can also be substitute as the 
legal representative and thereby continue 
the prosecution of the suit instituted by 
the testator. In permitting him to pro- 
secute the suit as the legal representative 
of the deceased testator, the cour: is 
doing no more than to hold that he is 
entitled to prosecute the suit on the 
death of the testator ang in place of the 
testator, whose legal representative he is. 
There is no distinction in principle be- 
tween the right to sue and institut2 a 
suit on the death of the testator and the 
right to continue, on behalf of the 
testator, a suit which the testator himself 
or herself had institutec, (Para 12) 


The expession “right” in Section 213 
does not include within its ambit the 
right to prosecute a suif and is limited 
to the right to declare or to enfcrce 
which a suit or legal proceeding is 
brought. Section 213 is not a bar to 
the institution of the suit by the execu- 
tor who has not obtained probate, An 
executor appointed undər a wil] can sue 
to enforce a right arising under the -will 
at any time after the death of the testa- 
tor,’ and it will be sufficient for the pur- 
poses of Section 213, if probate is ob- 
tained before the passing of the decree 
in the suit. The bar imposed py S. 213 
is-as to the establishment of right as 
executor or legatee and it does not bar 
the institution of a suit by the executor, 
On a parity of reasoring Section 213 
cannot bar the right to sue of a legatee 
also. A legatee derives his title and 
authority from the wl of its testator 
and not from any. grant of protkate. 
Therefore, he can equally institute an 
action in the character of a legatee þe- 
fore the will is provec. Equally with 
the executor, the legatee is the creature 
of the will and like th= executor, the 
legatee comes into existence ag soor. ag 
the will becomes an operative document, 
that is to say, when the testator dies. 

(Para 9) 

A legatee can institute a suit to en- 
force his/her legal rigat as a legetee, 
though a decree in respect thereo> in 
his or her favour cannot, in view of 
the provisions of Section 213, be made 
until probate or letters of administration 
with a copy of the wll annexed has 
been granted in respect of the will, The 
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quire that the expression “right”. should 
be construed so widely as to include a 
right to sue or prosecute a suit or a pro- 
ceeding. The effect of grant of probate 
Or grant of letters of administration with 
a copy of the will annexeq is to provide 
a ready means of establishing the gen- 
uineness of the wil] conclusively against 
all and the object of Section 213 is the 
same as that of Section 12 of the Probate 
and Letters of Administration Act, name- 
ly to get rid of these multiplicity 
of proceedings regarding the genuineness 
of and validity of the will, That ob- 
ject can well be served by reading the 
expression “right” in Section 213 as 
meaning a right which is sought to be 
established in the suit or lega] proceed- 
ing, the right on the basis of his being 
the legatee of the will and not extending 
it to the right to sue or prosecute a legal 


proceeding, {Para -11) 
Cases Referred: Chronological Paras 
1972 BLIR 18 13 
AIR 1962 SC 232 ele 
AIR 1954 Patna 175 9, 10 
AIR 1950 Mad 482 7 
AIR 1942 Cal 572 „> D 
AIR 1916 PC 202 9 
(1901) ILR 38 Cal 327 (PC) 10 


Samir Kumar Ghosh; C. R. Ghosh and 
L N. Das, for Petitioners; Lala Sachin- 
dra Kumar and Niranjan Prasad, for- 
Opposite Party, 

ORDER :— One Peari Devi filed a suit 
in the court of the Second Subordinate 
Judge, Patna, which was registered as 
Title Suit No, 168 of 1972, against the 
petitioners in this Court for a declara- 
tion that a certain deed of gift in favour 
of petitioner Shivaji Mandir, was void, 
illegal, etc. During the pendency of the 
suit, Peari Devi dieq and Biteshwar 
Singh, who is tha Opposite Party in this 
Court, filed an application for substitu- 
tion in place of the deceased sole plain- 
tiff, Peari Devi, The Opposite Party 
claimed to be the legal representative of 
the deceased plaintiff, being her legatee 
under a registered Wilt dated the 19th 
September, 1980, executed by the de- 
ceased plaintiff in his favour. According 
to the Opposite Party, the entire proper- 
ties of Peari Devi devolved on him under 
the aforesaiq Will, 

. 2 The defendant-petitioners filed a 
rejoinder to that application for substitu- . 
tion, opposing the prayer for aiou 





Pat; 209 2, 
object underlying Sec. 213 does not re-` ` 
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tion. According to the rejoinder, the 
aforesaid Will was forged arid fabricated 
and further that the alleged Will being 
unprobated, the legatee under the Will 
cannot be regarded as the legal repre- 
sentative of the plaintiff. The defen- 
dants asserted that there was no legal 
representative, of the deceased sole plain- 
tiff and, therefore, the suit was fit to 
be dismissed for non-prosecution. 

3. It appears that during the course of 
hearing of that application for substitu- 
tion, a photostat copy of the aforesaid 
alleged Will was produced and the ap- 
plication for substitution- was resisted 
mainly on the ground that the Will be~ 
ing unprobated, the alleged legatee under 
the said Will could not be recogniseq as 
the legal representative. 

4. The learned Subordinate Judge in 
seisin of the case, overruled the objec- 
tion ang directed substitution of the Op- 
posite Party. The defendants have mov- 
ed this Court in revision against the 
aforesaid order of substitution. 

5. The sole point raised in this revi- 
sion petition is that in view of the pro- 
visions of Sec. 213 of the Indian Succes- 


sion Act, 1925, as neither any probate, - 


nor letters of administration with the 
Will or with a copy of the Wil] annexed 
hag been granted no right to be implead- 
ed as a legal representative could be 
establisheq ang that, when the right to 
be impleaded as a legal representative 
was under challenge, the court below had 
no jurisdiction to recognise the Opposite 
Party as the legal representative of the 
deceased plaintiff. 

6. In my opinion, 
tion, though attractive, 
and must be rejected. 

7. Under the terms of the Will pro- 
pounded by the Opposite Party, the Op- 
posite Party is the sole legatee or, thal is 
to say the universa] legatee, or the de- 
ceased, Though, at one point, it was 
faintly argued that the question that the 
Will was not genuine haq not been de- 
cided by the court below, this pleg was 
not really taken in the revision applica- 
tion, and was not pressed. We must, 
therefore, proceed, for the purposes of 
this case, on the footing that the Oppo- 
site Party is the universal legatee under 
the Will of the deceased plaintiff. It has 
been held in Andhra Bank Limited v. R. 
Srinivasan, (AIR 1962 SC 232), that the 
expression legal representative in S. 211 
of the C.P.C. includes even those lega- 
, tees, who obtained only apart of the estate 


the conten- 
is unsound 
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- legatee can and, must be, 
“view of the aZoresaig decision, 


ALR 


If such a 
regarded in 
as che 
legal representative, it cannot be doubt- 
ed that a universal legatee. must be re- 
garded, as held by the Madras Hish 
Court in the case of Subba Naidy v. 
Kannig Naidu, (AIR 1950 Mad 482), as 
the legal representative of the deceased 
testator. 


of the deceased under a Will. 


8. The only question for decision is 
whether Section 213 of the Indian S- 
cession Act, 1925 (hereinafter called the 
Act), debars a Court from recognising and 
impleading a legatee as a lega] repre- 
sentative until a probate or letters of 
administration with the Will or a copy of 
the Will annexed had been obtained in 
respect of the Will under which. he 
claims. i . 

9. Section 213 of the 
far as is relevant, runs thus:— 

“213. (1) No right as executor or legatee 
can be established in any Court of Jus- 
tice, unless a Court of competent 
jurisdiction in India has granteq probate 
of the Will under which the right is 
claimed, or has granted Letters of Ad- 
ministration with the Will or witha copy 
of an authenticated copy of the Will an- 
nexed.” 


The crucial question for determination is 
whether the expression ‘right’ as used 
in Section 213 (1) of the Act is wide 
enough to include a right to prosecute a 
suit or proceeding or is the expression 
‘right’ confined zo the ‘right’ to enforce 
which a suit or legal proceeding is 
brought, In my opinion, the expression 
‘right? in Seclicn 213 of the Act does 
not include within its ambit the right to 
prosecute a suit and is limited to the 
right to declare or to enforce which a 
suit or legal proceeding is brought. Sec- 
tion 213 of the Act is not a bar to the 
institution of th2 suit by the executor 
who has not oblained probate. As was 
pointed out in the case of Ramcharan 
Singh v. Dharohar Kuer, (AIR 1954 
Patna 175), it is well setlled that an ex- 
ecutoy appointed urder a Wil] can sue to 
enforce a right arising under the will 
at any time after the death of the testa- 
tor, anq it will be sufficient for the. pur- 
poses of Section 213, Succession Act, 
1925, if probate ig obtained before the 
passing of the decree in the suit. The 
bar imposed by Section 213 of the Act is 
as to the establishment of right as ex- 
ecutor or legatee and it does not bar the 
institution of a suit by the executor, On 


Act, so 


hJ 
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a parity of reasoning, £ection 213 of the 
Act cannot bar the right to sue of a 
legatee also. If, as was pointeq out by 
their Lordships of the Judicia] Commit- 
tee in Meyyappa Chetty v. Subramanian 


[Chetty (AIR 1916 PC £02): 


“It is quite clear thas an executor de- 
rives his title and authority from the 
will of his testator and not from any 
grant of probate,..and the consequence 
is that he can institute an action in the 
character of executor before he proves 
the will.” aa 


It is equally clear that a legatee de- 
rives his title and authcrity from the will 
of his testator and not from any grant of 
probate, Therefore, he can equally in- 
stitute an action in the character of a 
legatee before the will is proved. Equal- 
ly with the executor, the legatee is the 
creature of the will and like the execu- 
tor, the legatee, to use the words of 
Reuben C, J. in Ramckaran Singh’s case, 
supra “comes into existence ag soon as 
the will becomes an operative document, 
that is to say; when the testator dies.” 
As pointed out by Reuzen C. J. in that 
case (AIR 1954 Patna 175) Sections 119 
and 174 of the Act shew that the con- 
ception that the property vests in the 
legatee immediately on the death of the 
testator independently of the grant of 
Probate or letters of administration, as 
the case may be, is nct foreign to the 
Act, 


10. So far as the right to institute a 
suit is concerned, the legatee stands on 
the same footing as an executor. This is 
also clear from the cireumstance that one 
of the decisions relied upon by Reuben 
C. J., who spoke for ths Bench in Ram 
Charan Singh (supra) is the decision of 
the Privy Council in Thandra Kishore 


l Roy v. Prasanna Kumari Dasi, (1901 ILR 


38 Cal 327). In that case, two legatees 
under the will of a testator had brought 
a suit to recover arrears of maintenance, 


` alleged to be due to th2m under the will. 


The suit had been instituted before they 
had obtained letters of administration 
with a copy of the will annexed, but, 
they obtained letters of administration 
prior to the passing o2 the decree. On 
the basis of Section 187 of the Indian 
Succession Act, 1865 Act X of 1865), 
which was in pari majeria with Sec. 213 
of the Present Act, it was contended on 
behalf of the defendants in that suit 
that the legatees were not competent to 


Arjun Prasad v, Biteshwar. Singh” 


Pat, 211 


maintain’ their suit, inasmuch ag they 


had not obtained letters of administra- 


tion, as even if the provisions of Sec. 187 
were complied with, the compliance was 
after the suit commenced and was, there- 
fore, too late. The plea of the defen- 
dants was negatived by their Lordships 
of.the Judicial Committee, holding that 
the letters of administration with a cer- 
tified copy of the wil] annexed had been 
obtained Prior to the decree, “the provi- 
sions of the section were, therefore, 
strictly complieq with” Their Lord- 
ships, were also of the opinion that “as 
the compliance was before the decree, 
the Court was fully competent to deal 


with the case,” 


11. In view of the aforesaid decision 
of their Lordships of the Judicial Com- 
mittee, and the plain words of Sec. 213 
of the Act, I am unable to accept the 
argument advanced on behalf of the 
petitioners that the case of a legatee 
stands on a footing different from that of 


-an executor, so far as the right to insti- 


tute a suit is concerned, and that the 
legatee can also. institute g suit to en- 
force his/her legal right as a legatee, 
though a decree in respect thereof in 
his or her favour cannot, in view of the 
provisions of Section 213 of the Act, be 
made until probate or letters of admin- 
istration with a copy of the will annexed 
has been granted in respect of the will. . 
In my oPinion, the object underlying 
Sec. 213 of the Act does not require that 
the expression ‘right’ should be construed 
so widely as to include.a right to sue or 
prosecute a suit or a proceeding, The 
effect of grant. of probaie or grant of 
letters of administration with a copy of 
the will annexed is to provide q ready 
means of establishing the genuineness of 
the will conclusively against all and the 
object of Section 213 of the Act is the 
same as that of Section 12 of the Pro- 
bate and Letters of Administration Act, 
namely to get rid of these multiplicity of 


. Proceedings regarding the genuineness of 


and validity of the Will. That object 
can well be served by reading the ex- 
pression ‘right’ in Section 213 as mean- 
ing a right which is sought to be estab- 
lished in the suit or legal proceeding the 
right on the basis of his being the 
legatee of the Will and not extending it 
to the right to sue or prosecute ąa legal 
proceeding. 


12. If, without the grant of a probate or 
letters of administration with a copy of the 
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Will annexed, a legatee can institute a 
suit on the death of the testator, I fail 
to see any reason why a legatee cannot 
be substituted as the legal representa- 
tive and thereby continue the prosecu- 
tion of the suit instituted by the testa- 
tor. In Permitting him to prosecute the 
suit as the legal representative of the 
deceased testatop the court is doing no 
more than to hold that he is entitled 
to prosecute the suit on the death of the 
testator and in place of the testator, 
whose legal representative he is. There 
is no distinction in principle between the 
right to sue and institute a suit on the 
death of the testator and the right to 
continue, on behalf of the testator a suit 
which the testator himself or herself nad 
instituted. It follows, therefore, that uni- 
versal -legatee, upon Prima facie proof 
that he is the legal representative, is 
entitled to be substituted as the legal 
representative, in place of the deceased 
testator, whose legal representative he 
claims to be under the will even if 
probate or letters of administration with 
a copy of the will annexed has not been 
granted in respect of that will. 


13. I am fortified in this conclusion 
by the decision of a learneq single 
Judge of this Court in the case of 
Narendra Kumar Jain v. Kamla Prasad 
Jain, (1972 BLJR 18). In that case, the 
decision of the court below refusing lo 
substitute the executor in place of the 
testator, the original plaintiff, who had 
died during the pendency of the suit, on 
the ground that no Probate had been 
granted in respect of the will and staying 
the hearing of the suit till the cis- 
posal of the probate case was set aside 
by this Court in revision and the court 
below was directeq to substitute the 
petitioner in place of the original plain- 
tiff and, thereafter, to proceed with the 


suit, The argument of the learned 
coumse] for the Opposite Party that in 
view of the provisions of Sec. 213 of 


the Act, no right as an executor can be 

‘established in a court of law and so zhe 
petitioner was not entitled to be substi- 
tuted in place of the original plamtiff, 
was negatived by Anwar Ahmad, J, in 
these words:— 


“It is not possible for me to accept 
this contention of learned counse] in view 
of the fact that there is a vital difference 
in between establishing a right in Court 
of law on the basis of a Will which js 
unprobated and the right of being sub- 

stituted in Place of the origina] plaintiff 
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which the petitioner seeks to enforce as 
an executor of the Will executed by the 


- sole plaintiff.” 


14, The learned lawyer for the peti- 
tioners attempted to distinguish this casé 
on the ground that it relateg to the sub- 
stitution of an executor, but that is a 
distinction without a difference, because 
Section 213 of the Act applies both to 
the executor and a legatee alike and the 
decision proceeds uPon a construction of 
the expression ‘right’ occurring in S. 213 
of the Act, the ratio being that the said 
expression does not include the right of 
being substituted in place of the original 
plaintiff. 


15. The learned counsel appearing for 
the Petitioners also attempted to argue 
that the aforesaid case was wrongly de- 
cided for the reasons given by him. I 
am unable to agree that the decision is 
incorrect and I hold that the decision is 
correct, both on principle and authority. 
There are no doubt certain observations 
in Khajeh Habibulla v. Ananga Mohan 


Roy, (AIR 1942 Cal 570, which lend 
some support to’ some of the 
contentions advanceq on behalf of 


the petilioners that a legatee op an ex: 
eculor under a will of which no probate 
or letters of administration has been 
granted, cannot be substituted in place 
of the testator, but, for the reasons given 
by me earlier, I am unable to agree. 

16. I must make it clear that what the 
court below has done is not to grant a 
decree to the opposite Party claiming to 


‘be universal legatee, but only to direct 


his substitution in place of the deceased, 
under whose will he claims, in respect of 
which will, it is stated, proceeding for 
probate, ete., have been instituted. 

17. This apPlication is, therefore, with- 
out merit and it is, accordingly, dismiss- 
ed. In the circumstances of the case, I 
would make no order as to costs, 


Petition dismissed, 
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Raghunandan Prasad, Petitioner 
Ajodhya Prasad, Opposile Party. 
Civil Revn. No. 371 of 1981, D/- 25-3- 
1982.* . 
Limitation Act (26 of 1963), Article 119 
— Application for direction fo arbitrator 


*Against order of E. K. Thakur, Sub. J., 
Barh, D/- 21-2-1981. 
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to file award — Art. 119 does not apply. 
(Arbitration Act (1940), Section 30). 
Article 119 (a) will apply to a case 
where an objection is filed to the award. 
If an award is filed, the court will serve 
a notice in respect of the filing of the 
award in the court, In that case, a 
period of thirty days is provided for fil- 
ing an objection to the award from the 
date of the service of tie notice of the 
making of the award. Limitation under 
Art. 119 (b) applies to a case for setting 
aside an award, Therefore, . both the 
provisions occurring in Arts. 119 (a) and 
119 (b) will apply to sabjectors to file 
- objection within a Pericd of thirty days 
from the date of the service of the 
notice of the making o? 
award, Therefore, the petition filed by 
(Contd. on Col, 2) 


"119. Under the Arbitration Act, 1940 
(a) For the filing in Thirty . 
the court of an award; days 
(b) For setting aside an Thirty 
award or getting an days 


award. remitted for recon- 
sideration, 


3. In my opinion, the filing of such 
an application will not come within the 
purview of Article 119 of the Aet. Arti- 
cle 119 (a) of the Act will apply to a 
case where an objectior is filed to the 
award. If àn award is filed, the court 
will serve a notice in respect of the fil- 
ing ofthe award iz the court, 
In that case, a period of thirty days is 
provided for filing an cbjection to the 
award from the date of the service of 
the notice of the making of the award, 
Such objection may be filed by the par- 
ties under Section 33 of the Arbitration 
Act, 1940. Therefore, this clause, namely, 

‘Art, 119 (a), does not apply to the peti- 
tion for a direction to fhe Arbitrators to 
file an award. Limitation under Arti~ 
cle 119 (b) of the Act epplies to a case 
for setting aside an award. Therefore, 
both the provisions occurring in Articles 
119 (a) and 119 (b) 02 the Act will 
apply to objectors to file objection within 
a period of thirty days from the date of 
the service of the notic2 of the making 
or filing of the award, Therefore, the 
petition filed by the applicant for direct- 

ing the arbitrators to file the award will 
not fall within the purview of Art. 119 
of the Act, Therefore, the court below 
erred in holding that it is barred under 


` Article 119 of the Act, I, therefore, set 
aside the order passed by the court be~ 
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the applicant for directing the arbitra- 
tors to file the award will not fall within 
the purview of Art, 119. (Para 3) 


Ashok Kumar Keshri, for Petitioner. 


ORDER:— This matter arises out 
of an order dated 2ist February, > 1981. 
By this order, the court below refused to | 
grant an injunction to the petitioner. 


2. The applicant filed an application 
on 24th September, 1980, for directing 
the arbitrators to file an award in the 
court. The court below is of opinion 
that such an application will fall under 
Article 119 of the Limitation Act, 1963 
(hereinafter to be referreg to as “the 
Act”), It ig relevant to quote Art, 119 
of the Act which runs as follows: 


(10 of 1940). 

The date of service of the notice of 
the making of the award; 

The date of service of the notice of 
the filing of the award, 


low, as it is without jurisdiction, and 
remand the matter for a fresh hearing in 
accordance with law and to proceeq in 


accordance with law for making the 
award as a rule of the court, 
4, In the result, this application is 


allowed, the impugned order is set aside 
and the court below is directed to. pro- 
ceed in accordance with law on the 
basis of the materials on record. 


Application allowed, 


¢ 
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SPECIAL BENCH 
(RANCHI BENCH) 
LALIT MOHAN SHARMA, S. K. CHOU- 
DHURI AND SATYESHWAR ROY, JJ. 

Binod Anand Lakra, Petitioner v. Smt, 
Belulah Lakra and another, Respondents.. 

Matrimonial “Reference No, 1 of 1980 
(R), D/- 2-3-1982, 

(A) Divorce Act (4 of 1869), Ss. 7, 
10 — Petition for dissolution of mar- 
riage on ground of adultery —- Standard 
of proof of adultery in a petition for 
divorce is not as strict as in a crimin:l 
case — Proof beyond reasonable doubt 
is not required. AIR 1975 Cal 243 (Pt, B) 


1Z/1Z/D911/82/vCD 
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Dissented from, (Hindu 
(1955), S. 13 — Special Marriage Act 
£1954), S. 27 — Evidence Act ( 1872), 
Section 3 — Muslim Law — Divorce on 
ground of adultery — Standard of proof). 


The standard of proof of adultery in 
a petition for dissolution of marriage on 
ground of adultery is not as strict as in 
a criminal case, Proof beyond reason- 
able doubt is not required in a petition 
for divorce on ground of adultery, AIR 
1975 Cal 243 (Pt. B) Dissented from, 
AIR 1974 Madh Pra 88; AIR 1981 Madh 
Pra 112 (SB) and (1966) 1 All ER 524, 
Rel. on. (Para 8) 


(B) Divorce ‘Act (4 of 1869), Sec. 10 
— Petition for dissolution of marriage 
on ground of adultery — Evidence and 
proof — Question as to what inference 
of fact should be drawn on basis of evi- 
dence will have to be answered from 
case to case. (Hindu Marriage Act (1955), 
Section 13 — Special Marriage Act 
(1954), Section 27 — Evidence Act (1872), 
S. 3). í f 


It is extremely difficult to prove actual 
fact of. adultery, as seclusion and sec- 
recy are most likely to be observed 
while indulging in such promiscuous 
acts. While judging the allegations in 
this respect, it has to be borne in mind 
that the circumstances may: be infinitely 
diversified by the situation and chara- 
cter of the parties. The question as to 
-what inference of fact should be drawn 
on the basis of the evidence will have 
to be answered from case to case, To 
compare the evidence in a given case 
to that of an earlier reported case for 
this purpose is futile, (Para 7) 


In the instant case, the main allega- 
tion of husband-petitioner in proof of 
adultery was that on a certain day when 
he returned from his village home he 
found a office co-worker of his wife in 
the house in his bed room and a box, 
clothes, tooth brush etc, belonging to 
him in his wife’s bed room. Having re- 
gard to the standard of society, of which 
the petitioner and his wife were mem- 
bers, it was difficult to suggest that the 
wife respondent was not expected to 
have male acquaintance, The wife was 
_ serving in office where she was acqua- 
inted with hundreds of persons, In such 
a situation, visit by a co-worker was 
also not unusual, The husband had 
claimed in his petition that his friends 
‘and neighbours confirmed that the co- 


Marriage Act 
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“A. K. Sahai and P. K, 


ALR. 
respondent (office co-worker of his 
wife) used to stay in the respondent’s 


house during the night, The petitioner, 
however, could not examine any wit- 
ness to prove this. If the co-respondent 
had, in fact, shifted to the house with 
his luggage, it is expected that there 
would be witnesses to prove the fact. 
Thus, the close examination of the evi~ 
dence and circumstances in the case in- 
dicated that the allegation of husband 
was not true. (Paras 9, 11) 
Cases Referred : Chronological Paras 
AIR 1981 Madh Pra 112 (SB) 8 
AIR 1975 Cal 243 7 
AIR 1974 Madh Pra 88 


8 
-AIR 1970 Delhj 214 : 1970 Cri Ly 1441 7 


AIR 1970 Mad 104 7 
(1966) 1 All ER 524: (1966) 2 WLR 634, 
Blyth v. Blyth 8 


A. K. Banerjee, P. K. Banerjee and 
B. B, Sinha, for Petitioner; P. S. Dayal, 
Jagmohan Prasad Rajgarhia, A. S. Dayal 
Sahai, for Re- 
spondents. ' 


LALIT MOHAN SHARMA, J. :— This 
case arises out of an application by the 
petitioner filed under S. 17 of the 
Divorce Act, 1869 (hereinafter referred 
to as the Act.) In 1978 he filed an ap- 
plication under S. 10 of the Act before 
the Judicial Commissioner, Ranchi, who 
by his judgment dated 18-8-1979 grant- 
ed a decree of divorce, The petitioner 
has now moved this Court for confirm- 
ing the decree. 


2. The petitioner and his wife, re- 
spondent No. 1, are Christians and 
were married in 1966 at a Church in 
Ranchi town. According to the peti- 
tioner’s case he and his wife had been 
living at different places, all within the 
jurisdiction of the Ranchi Court and led 
a normal conjugal life for several years. 
In 1976 the petitioner discovered close 
friendly relationship between his wife 
and Umesh Sinha co-respondent ` in 
this case, which he did not like. The 
wife did not react reasonably when the 
petitioner protested. Their relation then 
started cooling down and she started 
neglecting and refusing to fulfil her 
matrimonial obligations, The petitioner 
went to his village home in January, 
1978 and on his return on 22-1-1978, he 
found the co-respondent staying in their 
house, On the petitioner demanding an 
explanation, his wife told him that the 
co-respondent was looking after her on 


si 


. Section 26 of the Act, She 
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being invited to do so. The petitioner 
found certain. personal effects of the co- 
respondent in the bed room, indicating 
that he was staying in the house even 
during the nights, This was confirmed 
by some friends and neighbours. In 
May, 1978 the co-respomdient insulted the 
petitioner and openly declared his love 
for the respondent, The petitioner, thus, 
came to the conclusion that the respon- 
dent had committed acultery with the 
co-respondent and they were leading a 
life of sin. On these allegations, he filed 
an application before the Judicial Com- 
missioner, Ranchi, for cissolution of the 
marriage, 


3. Notices were issued to the respon- 
dents and-due service was reported, but 
none of them appeared in the case. The 
case was taken up for ex parte hearing 


. and the petitioner produced his marriage 


certificate exhibit 1 and examined him- 
self for proving the allegations of adul- 
tery. The evidence as recorded by the 
Court was very brief and was to the 
effect that his wife had developed an 
illicit relationship with Umesh Sinha 
and they were living in adultery. He 
further said that his wite in his presence 
in 1976 had given a present to Umesh 
Sinha. Apart from giving of the. present, 
the petitioner did not state any fact on 
the basis of which the conclusion about 
the respondents leading an adulterous 


‘life could be inferred, The Judicial Com- 


missioner, Ranchi, hcwever, by his 
judgment dated 18-8-1979, held that he 
was satisfied that the petitioner’s case 
was true and a decree of divorce should 
be granted. On 2-5-1980 the petitioner 
applied under Section 17 of the Act for 
confirming the said decree, 


4. The respondent fled an applica- 
tion in the court belcw under O. IX 
Rule 13 of the Civil P. C, for setting 
aside the ex parte decree on the ground 
that she was not duly served with the 
notice in the case, and the petitioner had 
obtained her signature ky misleading her, 
on the basis of which it had been assum- 
ed that the notice had been served on 
her, She also raised objection under 
reiterated 
her stand by filing an application in the 
present case also. This case was. placed 
for hearing on 16-2-198¢ before a Bench 
of which I was a member, The petitioner 
refuted the respondent’s allegation about 
the servica of notice, bug did not object 
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to the suggestion of the responden; that 
an: opportunity should be given to her 
for leading evidence provided the peti- 
tioner was also allowed to give further 
evidence, After considering the circum- 
stances, the Bench, in view of paragraph 3 
of Section 17 of the Act, which is quoted 
below, allowed the parties to lead fur- 
ther evidence ,— 


“The High Court, if it thinks further 
enquiry or additional evidence to be ne- 
cessary, may direct such enquiry to be 
made or such evidence to be taken”, 
As further directed, a fresh notice was 
issued to the co-respondent also and 
all the three parties, thereafter, led fur- 
ther evidence before. the court below, 
which has been forwarded to this Court, 


5. The respondent in her written 
statement and evidence has stated that 


. since she could not get a child, the peti- 


tioner wanted to have a dissolution of 
the marriage and in early 1977, sug- 
gested accordingly to her, bug she did 
not agree. Later on she became suspi- 
cious about her husband’s character and 
found a photograph of the petitioner 


-with a stranger girl in his box. Ultima- 


tely, the petitioner promised to close 
the unholy alliance with the girl and 
put the same in writing which has been 
marked as Ext, B in the case, The pho- 
tograph has been produced in the case 
and marked as exhibit 2 on the basis 
of admission by the petitioner, The name 
of the girl in the photograph is now ad- 
mitted by the parties as Rose Toppo. 
The photograph indicates that the two 
are very intimate and this fact has not 
been denied on behalf of the petitioner 
through his counsel before us, The case 
of the respondent further is that she 


_had no knowledge of the proceeding in 


the court below before 9-4-1980 when 
the petitioner told her about it. She has 
emphatically denied the allegations of 
illicit relationship with Umesh Sinha. 
She had admitted this fact that Umesh 
Sinha is working in the National Coal 
Development Corporation Limited with 
her and had visited her place sometimes 
in presence of the petitioner, but has 
said that the allegations about her 
moving with him in rickshaw or pre- 
senting to him a sweater or having ad- 
ultery with him are false. She admits of 
her presenting him with a Christmas 
Cake, but claims that having regard’ to 
the society in which the parties are liv- 
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ing this cannot be characterized as un- 
natural and does not lead to the in- 
ference of the respondent leading a dis- 
honourable life. She has stated that the 
petitioner lived with her till April, 1980 
and both of them maintained a healthy 
normal relationship of husband and wife. 


6. The statement of the petitioner as 
recorded in 1979 was far short of prov- 
ing the case of adultery. It merely in- 
dicated the suspicion and belief of the 
petitioner. There was no material on 
the basis of which a court of law could 
have come to the said conclusion. After 
this Court’s order dated 16-12-1980, the 
petitioner was recalled for further exam- 
ination. If his allegations are analys- 
ed, they purported to prove that:— 

(i) Umesh Sinha was visiting the 
couple since 1976; 

.Gji) the respondent had presented a 
sweater to him; 

(ii) the two respondents sometimes 
moved together in the Ranchi marke, on 
a. rickshaw in broad day light; 

(iv) on 22-1-1978, in the evening the 
petitioner suddenly returned to Ranchi 
from his villege home and found Umesh 
Sinha in the house and a box, clothes, 
tooth brush ete, belonging to him in 
wife’s bed room. Umesh Sinha was lay- 
ing on the bed and the respondent was 
also there : 

(v) the respondents did not offer any 
reasonable explanation as to why the co- 
respondent was living there, 


Mr. A. K. Banerjee, learned counsel 
appearing on behalf of the petitioner, 
contended ‘thet in view of the above 
circumstances the conclusion is irresis- 
tible that the two respondents were 
living in adultery. 


7. Mr. Prem Shankar Dayal, 
presents the respondent has argued that 
even if all the allegations mentioned above 
be accepted as correct, they do not prove 
the case of adultery. He emphasised 
that what was earlier treated by the 
socizty with contempt is not now disap- 
proved, and a lady cannot now be con- 
demned as a fallen woman on account 


of intimacy with the other sex, In the. 


modern age friendship between persons 
of opposite sexes ‘cannot be looked 
down upon nor can they be stigmatised 
for maintaining such a relationship. The 
respondent is not an illiterate Adivasi 
girl—she is working in the National Coal 
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Development Corporation Limited for a 
number of years —and being by faith a 
Christian has been enjoying liberty in 
the matter of ker acquaintance wilh the 
male sex. She is bound to be acquain-~ 
ted with many men working in the 
National Coal Development Corporation 
Limited. Dealing with the incident of 
22-1-1978, Mr, Dayal maintained that 
on its basis an inference of adultery 
could not be drawn, ‘He relied on A.S, 
Puri v. K. L. Ahuja (AIR 1970 Delhi 
214), Mrs, Dawan Henderson v. D. 
Henderson, (AIR 1970 Mad 104) and 
A. J. Tulloch v. M. P. Tulloch (AIR 
1975 Cal 243), Referring to the facts, 
as stated in para. 16 of the judgment 
in A. S. Puri’s case (supra) Mr. Dayal 
emphasised that although Mrs, Ahuja 
was witnessing a cinema show with 
Mr, Puri and was resting her head on 
him and the latter had put his 
around her back several times during 
the show, the court held that adultery 
was not proved. He also placed reli~ 
ance on the judgment in A. J. Tulloch 
v. M. P. Tulloch where the facts detailed 
in paragraph 29 of the judgment were 
not, found sufficient for proving adul- 
tery. I do not find myself in a position 
to rely on these cases for the purpose 
they have been cited by Mr. Dayal. The 
question as to what inference of fact should 
be drawn on the basis of the evidence! 
will have to be answered from case to 
case. No rule of evidence of a general 
application in this regard can be deduc- 
ed. The circumstances appearing in 
the cited cases and on which the 
learned counsel for the respondent has 
placed great reliance, have to be judged 
along with other evidence in the case, 
as was actually done. To compare the 
evidence in a given case to that of an 
earlier reported case for this purpose 
is futile. As was observed in the Cal- 
cutta case, it is extremely difficult to 
prove actual fact of adultery, as seclu- 
sion and secrecy are most likely to be 
observed while indulging in such pro- 
miscuous acts. While judging the alle- 
gations in this respect, it has to be 
borne in mind that the circumstances 
may be infinitely diversified by the 
situation and character of the parties. 
Coming to the decision of the Delhi 
High Court, the first thing to take note 
of is that it was a criminal case where 
the petitioner was an accused, The 
principle which was laid down . was 
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that the fact of adultary has to bə in- 
ferred from the totality of circumstances 
that lead to it by fair inferences 
and as a necessary ccnclusion, and the 
circumstances must be such as saould 
lead the guarded discretion of a rea- 
sonable and just mind to that ccnclu- 
sion itisnot tobe reached by rask and 
intemperate judgment, or upon assurances 
that are equally capable of twc in- 
terpretations. Mr. Deval claimed that 
the standard of proof of adultery would 
be the same whether in a criminal or 
civil case. He relied upon the observa- 
tions of S. Basu; J. in A.’J. Tulloch’s 
case (supra) that the allegation of adu- 
ltery in.a divorce case cannot bə ac- 
cepted on mere preponderance of evi- 


dence, but has to be established b2yond © 


reasonable doubt. W ch great respect, 
I do not agree with the proposition that 
the standard of proof in the civil case 
is the same as in a-criminal case. 


8 It is, however, not necessary to 
“discuss the general cuestion relating to 
the standard of proof in all adultery 
cases, as the present case being. one 
under the Divorce Act, 1869, Seccion 7 
thereof furnishes a guideline in this 
respect, The relevart portion of the 
section reads thus:— 

“Subject to the provisions contained 
in this Act, the Hign Courts and Dis- 
trict Courts shall in all suits and pro- 
ceedings hereunder, act and give relief 
on principles and rules which in the 
opinion of the said ccurts, are as nearly 
as may be conformazle to the princi- 
ples and-rules on which the Court for 
Divorce and Matrimonial Canses in 
England for the time being acis and 
gives relief’, 
The “principles 
England, have 
the section in 
ing, and it is, 


ard rules”, as in 
been referred to in 
their widest mean- 
therefore, necessary 
to find out the views of the English 
Courts, It is not apparent as to why 
the provisions, quoted above, have been 
retained long after the Britishers have 
withdrawn from this country and the 
people having their roots in England 
have left, but so lozg the legislature 
does not repeal the section, it has to be 
given effect to. Mr. Banerjee has placed 
the judgment of G P. Singh, J, in 
‘Prem Masihe v. Ms: Kumudan. 
(AIR 1974 Madh Pre 88) referred to in 
Pulikkottial Cheru w Mary Zechariah 
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(AIR 1981 Madh Pra 112) (SB) where 
the latest view in ‘England as expressed 
in the case of Blyth v. Blyth, (1966) 1 
All ER .524, has been discussed. It has 
been held that the standard of proof 
in a case of matrimonial offence in a 
petition for divorce is not as strict as 
in a criminal case where the proof be- 
yond reasonable doubt is required. I 
am in respectful agreement with the 
view expressed by the Madhya Pradesh 
High Court and accordingly reject the 
argument of Mr. Dayal. l 
9. The question, however, remains 
as to whether in the present case the 
petitioner has furnished sufficient proof 
to establish his case of adultery against 
his wife. Having regard to the stan- 
dard of society, of which the petitioner! 
and his wife are members, it is diffi- 
cult to suggest that the respondent 
was not expected to have male acquain~ 
tance. Since 1963 the respondent has 
been. working in the Central Coalfields 
Limited (earlier N.C.D.C.), where she 
is acquainted with hundreds of persons. 
In such a situation, visit by a co-worker 
is also not unusual. The petitioner 
himself did not consider it so when the 
cotrdspondent! started visiting the cou- 
ple since 1976, until according to this 
case, a sweater was presented to him 
by his wife. In paragraph 9 of his ap- 
plication under Section 10 of the Act, 
the petitioner mentioned as below:— 
“That the respondent and the peti- 
tioner were living happily ds husband 
and wife and occasionally she used to 
invite and entertain her office collea~ 
gues including co-respondent and things 
did not appear to be wrong to this 
petitioner.” 
The story of gift does not appear to be - 
correct, In his original application the 
petitioner did not mention the sweater, 
instead he stated that a “very costly 
present” had been given to the co-re~- 
spondent in the night of Christmas 
1976, which suggested that some article 
of large value was the subject matter 
of the gift. The main allegation in 
proof of adultery relates to the incident 
of 22-1-1978, He went to his village 
home ‘after taking leave for a fortnight 
form 15-1-1978, but suddenly returned 
back to Ranchi on the 22nd January, 
1978, in the middle of the Teave, and 
found that Umesh Sinha was in his bed, 
His box, clothes and tooth brush etc, 
were also there. The respondent was 
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also in the room. Instead of being rs- 
pentant the respondent took an aggres- 
sive attitude and the petitioner then 
left the house. Later, Umesh Sinha 
threatened him and asserted his friend- 
ship with the respondent. If this story. 
be found to be correct, it may be per- 
missible to infer that the two respon- 
dents were guilty of adultery, but if the 
evidence and the circumstances in the 
case are closely examined, they indi- 
cate that the petitioner’s allegations are 
not true,. _ 


10. The house in which the couple 
were living belongs to the respondent's 
father. To give a ring of truth to his 
‘story, the petitioner stated in his evi- 
dence that he changed .his residence 
after the incident and first stayed with 
his relative Mr. Kujur and thereafter 
in the Heavy Engineering Corporation’s 
quarter where he is working. The re- 
spondent has asserted that the petitioner 
was living with her till 9-4-1989 when 
he after informing her about the present 
proceeding changed his residence. The 
change of residence is relevant for as- 
certaining the truth of the incident as also 
on the question whether the peititioner 
must be deemed to have condoned the 
respondent’s misbehaviour (if found to 
be correct), 
instance did not explain as to why he 
cut his leave short to return back to 
Ranchi suddenly, In support of his 
case that he left the respondent’s house, 
he should have examined Mr. Kujur 
which he has not done; instead the re- 
spondent examined Pratap Kujur, 
D. W. 4, who is an Advocate’s clerk 
and who stated that the petitioner never 
stayed with him. Mr. Banerjee describ- 
ed the witness as the junior member 
of the family of Mr, Kujur, the peti- 
tioner’s relation, and commented that 
he should not be believed in absence 
of the senior member of the family. If 
the petitioners version is correct, he 
should have taken steps for examina- 
tion of the senior Mr. Kujur, his rela- 
tion. According to his further case the 
petitioner later shifted to the H. E. C, 
quarter, but no evidence has been pro« 
duced of the same. The petitioner is 
an employee of the H. E. C. and should 
have produced some document showing 
‘allotment of. a quarter to him. Not 
_Bven a witness has been examined to 
prove his case, On the other hand, 
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the petitioner has described his resi- 
dence as railway colony on the several 
petitions filed in the zase on several 
dates in 1978 and 1980 which contra- 
dicts his statement in paragraph 32 of 
his deposition that after institution of 
this case, he was not living with his 
wife in the railway colony. From the 
evidence on record, it is fully establi- 
shed that the respondent’s house is on 
the outskirt of the railway colony. 
This corroborates the evidence of the 
respondent, The evidence of the res- 
pondent, that the petitioner was staying 
with her appears to be correct and has 
also been supported by D. W. 3 Daniel 
Khalkho and this could be true only if 
the petitioner's story regarding what 


‘happened on 22-1-1978 is disbelieved. 


11. The petitioner has claimed in 
paragraph 11, of his application that 
his friends and neighbour confirmed 
that the co-respondent used to stay in 
the respondent’s house during the night. 
He, however, could not examine -any 
witness to prove this, excepting P. W. 2 
Dipak Sanga, who stated that in Jan., 
1978 he had seen both the respondents 
going inside the house. He, however, 
did not say that he found Umesh Sinha 
with any box. If Umesh had, in fact, 
shifted to the house with his luggage, 
it is expected that there would be wit- 
nesses to prove the fact. On the state 
it is, I am of the view 
that the petitioner has not been able 
to prove his case, i 


12. Although the petitioner did not 
mention in his application the fact 
had: duly 
adopted a daughter in 1969, as evidenc- 
ed by Exhibit A, which has been prov- 
ed by the respondent and not denied 
before us on behalf of the petitioner, 
it was stated at the Bar that the adop- 
ted daughter is in her early teens 


and is living with the respondent, 
If the respondent had been living a 
dishonourable life, it was expected 


that the petitioner would not have per- 
mitted the girl to live with her. Fur- 
ther, she would have been a relevant 
witness for the petitioner, if the alle- | 
gations were true, 


13. The respondent also produced a pho- 
tograph of the petitioner with Rose Toppo, 
referred to above, and it hes been con- 
tended on her behalf that although it is 


‘the petitioner, who has been leading a 
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questionable life, the ~espondent is still 
anxious to resume a normal married life 
with him both for the sake of the adop- 
ted girl and in their own interest. The 
learned counsel for the parties advanced 
arguments on the quesion as to whether 
the photograph was of 1980 or of an 
earlier date as stated by the respondent. 
Mr. Banerjee placed several circumst- 
andes to indicate that the respondent's 
‘story about the date af the photograph 
is incorrect. I do not consider it neces- 
sary to deal with this point as 1+ does 
not have much relevance to the main 
controversy, The adm-ited. position that 
before the divorce decree could become 
final the petitioner has been cultivating 
friendship with another girl and has 
so far completely ignored her adopted 
daughter and not contributed towards 
her up-keep, does not . speak in his 
favour. Apart from these facts, the 
petitioner must fail on the basis of the 
findings recorded above, 


14. In the result the decree nisi 
pronounced by the Judicial Commis- 
sioner, Ranchi, is set aside, but the par- 
ties are directed to bear their own 
costs throughout. This reference case is 
accordingly disposed of, 

S. K. CHOUDHURI, J.:— I agree. 

SATYESHWAR, ROY, J.:— I agree. 

Order accordingly. 


` 
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' 5. SHAMSUL HASAN, J. 
Bishwanath Prasad Verma, Appellant 
v. Bhagwat Pandey and another, Re- 
spondents, 
A. F, A. D, No. 539 of 1978, D/- 21-4- 
1982.* . 


(A) Bihar Town Flanning and Im- 
provement Trust Act {35 of 1951), Sec- 
tion 151 — Civil P, C. (1908), S. 100 — 
Finding of fact by Appellate Court that 
suit for specific performance was barred 
because of non-compliance of Sec. 151 
of the Act — Averment in the plaint 
that notice under Section 151 of Bihar 
Act was duly served on defendant — 
No specific denial by defendant — Pla- 
intiff stating in his evidence that said 
. notice was given — Purported notice 
*From decision of A. P. Sinha, Dist, 
J. Gaya, D/- 4-7-1978. 
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was also put on record — Finding of 
Appellate Court held wrong, (Para 7) 

(B) Bihar Town Planning and Im- 
provement Trust Act (35 of 1951), Seec- 
tion 151 — Suit for specific performance 
of contract against Improvement Trust 
— Issue that no notice was served on 
Trust — Can be raised only by Trust. 

Section 151 is a right for the benefit 
of trust only. Like Section 80 of the 
Civil Procedure Code, Section 151 of 


. the Act -provides an opportunity to the 


authority concerned to settle the claim 
without any litigation and to reconsider 
any step that it has taken, It does not 
afford any protection to anybody else 
except the authority concerned. It is 
also well settled that like S. 80 of the 
Code, though Section 151 of the Act is 
mandatory, it is always open to the 
authority concerned to waive its right 
to such a notice, AIR 1950 Pat 366, 
AIR 1962 Pat 303, AIR 197% Pat 14! 
and 1978 BLJR 464, Foll, © (Para 8) 


In a suit for specific performance of 
contract for sale of a land which was 
offered to the plaintiff by the improve- 
ment trust-defendant No. 1 in the suit 
the issue that suit is hit by Sec. 151 of 
the Act as no notice under that section 
was issued to the Trust, could not be 
raised by defendant 2 who was, the 
owner of the land adjacent to the suit 
land and claimed title to suit land. The 
suit in such circumstances, was not hit 
by S. 151. (Para 8) 


It was more so, when the Trust 
merely filed a written statement in the 
suit and did not raise that issue at all 
during the trial nor did it offer any 
challenge in that regard. (Para 8) 


(C) Specific Relief Act (47 of 1963), 
Section 20 — Bihar Town Planning and 
Act (35 of 1951), 
Section 85 — Scope of Section 20 — 
Suit for specific performance of con- 
tract for sale of land against Trust — 
No advertisement made under S, 85 of 
Bihar Act — Contract is not unenfor- 
eeable — Decree for specific perfar- 
mance can be passed. l 


The grant of the decree under S. 20 
rests in the discretion of the Court and 
cannot be claimed as a matter of night. 
The discretion of the Court, however, 
must not be exercised arbitrarily or 
capriciously but on sound and reasona- 
ble ground based on general rules and 
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principles according to the circumstan- 
ces of a particular case, 

While exercising its discretion the 
Court must keep in mind the conduct 
of the plaintiff and the circumstances 
outside the contract itself, since mere 
existence of a valid contract is not a 


circumstance that is conclusive in 
favour of the plaintiff, though discre- 
tionary, therefore, jurisdiction of the 


Court must be‘exercised on sound and 
reasonable ground guided by judicial 
principles, keeping in mind the circum- 
stances in each case. The conduct of 
the plaintiff is also an important ele- 
ment for consideration, (Para 9) 

In a suit for specific performance of 
a contract for sale of land against the 
Improvement Trust under the Bihar Act, 
it could not be said that there was no 
valid contract which could be perform- 
ed because Section 85 of the Act was 
not followed as no advertisement was 
made and therefore decree for specific 
performance of contract could not be 
passed when the Trust made an offer 


for sale of land which was accepted by 


plaintiff, money was deposited in con- 
sequence and possession was given. 
Mere absence of advertisement withoul 
any denial of contract by Trust, would 
not defeat the suit, Absence of ad- 
vertisement might be a procedural 
omission. It was more so, when the 
Trust did not raise the issue that no 
advertisement was made and there was 
no evidence to show that no advertise- 
ment was made, contract was enforcea- 
ble and decree for specific performance 


of contract could be passed as the pro- ` 


cedure under S, 85 should be said to 
have been followed as it would be 
deemed that the advertisement was also 


made, (Para 10) 
(D) Specific Relief Act (47 of 1963), 
S. 20 — Suit for specific performance 


of contract for sale of land against Trust 
— Owner of land (defendant 2) adjacent 
to suit land claiming title to suit land 
— Burden of proving that land belong- 
ed to Trust was not on plaintiff — De- 
fendant had to prove that he had title 
over land and it was in his possession. 
(Evidence Act (1872), Ss. 110, 101). 
(Para 11) 


(E) Specific Relief Act (47 of 1963); 


Sec. 20 — Suit for specific performance. 


for sale of land against 


Trust — Adjacent 


of contract 
Improvement 
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owner. claiming title to suit land made ` 
party to suit as defendant 2 — Agree- 
ment between him and plaintiff that 
suit land would be divided between 
them — Both parties resiling from 
agreement — Contract not unenforcea- 
ble due to that agreement — Suit not 
barred by estoppel and acquiescence, 
(Evidence Act (1872), S. 115; Civil P. C. 
(1908) S. 9). 

In a suit for specific performance of 
contract for sale of land which was of- 
fered to plaintiff by Improvement 
Trust under Bihar Town Planning and 
Improvement Trust Act, the owner of 
the land adjacent to the suit land who 
claimed title over suit land was made 
defendant 2. It was alleged by defen- 
dant 2 that the contract was not enfor- 
ceable due to an agreement between him 
and the plaintiff stating that the dis- 
puted plot should be divided between 
them and the agreement was produced 
before Trust : 

Held, that both parties resiled from 
the agreement, therfore, it could not 
be of any help to defendant 2 and the 
contract was enforceable. More so, 
when it was not shown that money was 
deposited by defendant 2 with the 
Trust, as a result of that agreement, 
The agreement was not an agreement 
within meaning of Civil P. C, which 
was enforceable in a suit. Therefore 
it did not affect the contract arrived 
at between the plaintiff and the Trust. 
Accordingly it could not be held that 
the contract was unenforceable due to 
subsequent agreement or that the suit 
was barred by estoppel and acequies- 
cence. (Para 12) 


(F) Specific Relief Act (47 of 1963), 
Section 20 — Suit for specific perfor- 
mance of contract ‘for sale of land 
against Improvement Trust — Adjacent 
land owner claiming title to suit land 
made party to suit — Question whether. 
plaintiff acquired any title to suit land 
or not — -Is irrelevant — Title would 
come after deed is registered and suit 
was really to acquire that title. 

(Para 14) 

(G) Specific Relief Act (47 of 1963), 
Section 20 — Suit for specific perfor- 


mance of contract for sale of land 
against Improvement Trust — Consi-~ 
deration money paid and plaintiff 
coming into possession — Title claimed 


over suit land by adjacent land owner 
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not proved — Instances cited in cls. (a); 
(b) and (c) of Section 20(2) have na ap- 
plication — Plaintiff is entitled to tene- 
fit under Section 20 (3: — Suit decreed. 

(Para 15) 


“Cases Referred : Chronological Paras 


1978 BLJR 464:1978 BLJ 551 8 
AIR 1971 Pat 141 8 


AIR 1962 Pat 303 8 


AIR 1950 Pat 366 : 8 


Bindeshwari Prasad Sinha and Snashi- 


Shekhar Verma, for Appellant; Prem Lal, 
S. B. N Singh, S. K. Singh and 5, P. 
Singh, for Respondents 


JUDGMENT :— Plaintiff is the appel- 
lant here whose suit was decreed but 
the appeal by defendent 2, who is res- 
pondent 1 here, was allowed, 

2, The property involved in the suit 
is a small piece of land adjacent sought 
of plot 69, shown in the map attached ta 
the plaint, and marked with the letters 
DEF. The relief sought is an -order di- 
recting defendant 1 (respondent 2 here) 
Improvement Trust, Gaya to execute and 
register a sale deed for the land marked 
with the letters DEF in the aforesaid 
map. There was also a prayer fcr re- 
covery of possession in case.it was 2ound 
that the plaintiff had been dispossessed 
by defendant 2 (respondent 1). 


3. The case of the plaintiff is that he 
owned and possessed a house standing 
over. survey plot No, 275 under Xhata 
No, 12 measuring .J4 acres bearing 
Municipal holding XN». 70 (i) Ward No, 
IX, Mohalla Rampur, P. S. Civil Lines, 
town Gaya. This house and land were 
acquired by defendan; 1 (respondent 2) 
for its purpose rendering the plaintiff — 
appellant a displaced person and under 
the provisions of the Bihar Town Plan- 
ning and Improvement Trusts Act (Bihar 
Act XXXV of 1951) ‘hereinafter raferr- 
ed to as ‘the Act’) Be was  conzerred 
with special stetus in regard 
to the settlement of the land 
by the Gaya. Improvement Trust. 
Consequently the appellant was 
allotted a piece of land measuring 116 
ft. East to West and 47 ft. North to South 
out of plot 69, leaving the remaining 
portion of the land in the said plot with 
defendant 1, as indicaied in the mep at- 
tached to the plaint and marked with 
the letters A B C D and D E F, respec- 
tively. Since the land in dispute wes ad- 
acent to the land of the appellan-, de- 
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fendant 1 offered the. same to the appel- 


lant for Rs. 822.14 Paise, which offer 
was accepted and the money was duly 
deposited and accepted by the 
defendant Trust, The area ot 
the land was 101 sq. yards. 
The offer is apparent from the 


communication of the Gaya Improvement 
Trust dated 2-6-1970, which is Ext. }. 
The deposit of Rs. 822.14 paise is proved . 
by Ext. 3, which is the money receipt 
form, and the delivery of possession ` is 
proved by Ext. 4, which is a copy of the 
note sheet page 23 of file No. XX-30-69. 
From this receipt it is clear, that the de- 
livery of possession of the disputed 10! 
handed over ta 
the appellant by the authority and it 
was accepted by him (appellant) on 
18-7-1970.: The suit was filed, therefore, 
to seek specific performance of the con- 
tract by the Gaya Improvement Trust 
(respondent 2) on the basis of the abova 
documents, after giving due notice to 
the latter, as stated in paragraph 27 of 
the plaint and as required by Sec. 151 of 
the Act. The purported notice is Ext. 1/h 
dated 21-10-1970. Respondent 2 admit: 
tedly is the owner and occupier of plot 
No. 65, which. is to the South of the dis- 
puted land. The further case of th? 


- plaintiff is that being adjacent to the dis: 
-puted land respondent 2 started unjusti- 


fiably raising a claim io that portion, 

4. The case of defendant 2 (respon- 
dent 1 here) is, apart from the usual 
objections, like non-maintainability of 
the suit, lack of cause of action, absence 
of the requisite statutory notice to tha 
Gaya Improvement Trust (in short, 
‘Trust’), that prior to the acquisition of 
the lands in Mohalla Rampur by +he 
Trust there were big chunks of parti 
lands, a portion of which was purchased 
by him (defendant 2) from one Smt. 
Parul Rani under a registered sale deed 
in the year 1954, over which a boundary 
was constructed, which included the en- 
tire land jin the suit. Thereafter the de- 
fendant constructed his residential 
house on that land and planted trees, 
etc. The suit land, therefore, has been in 
possession of defendant 2 for more than 
12 years before the institution of the 
suit. Hence, the defendant acquired in- 
defeasible absolute title over the land 
by adverse possession, According to this 
defendant, when the map for Anugrah- 
puri was prepared, his land had been 
shown in one block without assigning 
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any number fo it as it was apart from 
the land in possession of defendant 1 
(the Trust) and the two plots, i. e., plots 
Nos. 65 and 69, of defendant 1, flanked 
the land of this defendant 2, which was 
without number. According to defen- 
dant 2, therefore, the plaintiff — appeal- 
lant was allotted only 116 ft, x 47 ft. of 
land by defendant 1 and he could not 
acquire any right, title or interest over 
the land in suit, A dispute arose bet- 
ween the parties which led to a proceed- 
ing under Section 144, Cr. P.C. (in 
short ‘the Code’). A settlement was ar- 
rived at between the parties at the in- 
stance of Shri Khwaja Midhat Noor, an 
advocate of Gaya, which compromise 
was filed before the authority concerned, 
Although it is not disputed that a com- 
promise was arrived at, the plaintiff in 
his plaint has stated that he did not do 
so with a clear mind and was under 
psychological strain due to the proceed- 
ing under Section 144 of the Code and 
it was under that state of mind that he 
signed the compromise, which, according 
io him, does not bind him at all. The de- 
fendant further denies the story of com- 
promise by any undue pressure or in- 
fluence. By letter dated 6-7-70, defen- 
dant 2 had written to-the Trust laying 
his claim to the disputed land and stated’ 
that he had learnt that the plaintiff had 
deposited money for the same, His pra- 
yer was that possession should not be 
given to the plaintiff and his money 
should be returned. In spite of this com- 
munication the Trust went ahead with 
the proposal to sell the land to the plain- 
tiff, which is apparent from Exts. 3 and 
4, referred to above, The letter of de- 
fendant 2 is Ext. C. ` 


5. A written statement was also filed 
by the Trust (defendant 1 — respondent 
2), which, apart from the usual defence, 
also took the plea that the suit is barred 
under the provisions of the Act and fur- 
ther stated that plaintiff — appellant is 
put io strict proof of the allegation 
that he had issued any notice to the 
Trust. The Trust challenged the lega- 
lity, validity and sufficiency of tha 
notice. It further stated that the autho- 
rities were not aware of the title to the 
_ disputed land of defendant 2, It, how- 
ever, admitted that possession was 
handed over to the plaintiff. The plain- 
.ti¥£ — appellant informed the Trust of 
the dispute and wanted the land to be 
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demarcated and compleined about the 
obstruction put by defendant 2. In these 
circumstances, it is stated, on 21-7-1970 
a Committee was constituted of some 
persons for inspecting the land in pre- 
sence of the parties, but, before any 
report could be submitted, a joint peti- 
tion was filed on 10-8-1970 by both the 
parties stating that they had amicably 
settled the dispute between themselves 
and desired that the disputed plot should 
be divided between the parties, This 
compromise was arrived at at the in- 
stance of Mr. Khwaja Midhat Noor, 
mentioned above, as a result of which 
also the proceeding under S. 144 of tha 
Code was dropped. On the basis of tha 
aforementioned joint petition the autho- 
rity passed a resolution dated 23-9-1970 
by which the authority proceeded to set- 
tle the land in accordance with the afore- 
said compromise. A letter dated 21-10- _ 
1970 was, therefore, handed over to the 
Chairman by the plaintiff which letter 
is said to be a notice under S. 151 of 
the Act. It may be stated here that 
apart from filing a written statement 
the Trust did not contest the suit, which 
was contested only by defendant 2, 

6. The trial court found that there 
was no violation of any of the provi- 
sions of the Act, Dealing with S. 85 of 
the Act it held that it had been fully 
complied with ard dealing with S. 151 
of the Act it held that the notice was 
duly given, which was served on defen- 
dant 1 (respondent 2) and is Ext. 1/b, 
It further held that defendant 2 was not 
in possession of the land in suit at the 
time when defendant 1 made offer of 
sale to the plaintiff and when it was 
accepted and possession was obtained by 
the latter. It also held that the com- 
promise arrived at between the plaintiff 
and defendant 2 (respondent 1) by the 
intervention of Mr, Khwaja Midhat Noor 
has got no value since both the parties 
resiled from it and the compromise was 


not proved formelly at the trial, and 
that compromise, therefore, could not 
affect the right of the plaintiff- 


appellant to obtain a decree for specific 
performance. The story of adverse pos- 
session by the defendant was also not 
accepted. 

7. The appellate court allowed the 
appeal on the basis of the findings that 
have been seriously assailed by the ap- 
pellant here. I will now, therefore, 
consider the findings of -the appellate 
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Court. The appellate Court first took’. 


up the question whether a notice under 
Section 151 of the Act has been filed or 
not. After discussion, that is, elaborate 
but devoid of substance, it held that the 
suit is barred because sf non-compliance 
of Section 151 of the Act. This finding 
is wrong on two counts. Firstly, the ap- 
pellate court has not considered Ext. 1/b. 


at all. - Although the appellate 
court notices the averment made. 
in paragraph 27 of the plaint 
to the effect that -he notice was 


duly served on defendaxt 1, it completely 
ignores the fact that there was no spe- 
cific denial of this av2rment by defen- 
dant 1. In the written statement filed 
by defendant 1 it is oriy stated that the 
plaintiff is put to strict proof of the 
fact that the notice has been given. The 
appellate court does not notice Ext, 1/b 
at all. It is also wrong in saying that 
the learned Munsif dd not give.any 
finding on this point. The only error 
committed by the Mursif was that it 
mentioned two exhibits, which were not 
relevant, but it did mention Ext. 1/b, 
which fact has been ignored by the 
appellate Court. It is also incorrect to 
say that the plaintiff aas failed to state 
in his evidence that any notice was 
given, He has stated in his evidence as 
P. W. 22 as follows :— 


a . 7 
“ÑA notice faar atc aa qaaa. far,” 


8. Another aspect o? the matter arises 
from a consideration af several decisions 
of this Court. In Province of Rihar v. 
Kamakshya Narain Sirgh (AIR 1950 Pat 
366). State of Bihar v. Kamaksha Pra- 
sad Sharma (AIR 1962 Pat 303), State of 


Bihar v, Jiwan Das (AIR’ 1971 Pat 141): 


and Bihar’ State Electricity Board v. 


K. N. H. Medical College and Hospital, 


Bhagalpur (1978 BLJR 464), These cases 
arise out of Section 80 of the Civil P., C. 
Like Seétion 80 of the Code, S, 151 of 
the Act is a right which is for the bene- 
fit of the Trust only. Section 151 of the 
Act provides as follows :— 


“No suit shall be -nstituted against 
the Trust, or any Trustee, or any officer 
or servant of the Trust, or any person 


acting under the direction of the Trust 


or of the Chairman or of any officer or 
servant of the Trust, in respect of any 
act purporting to be Jone under this 
Act or any rule made thereunder until 
the expiration of one month next after 
written notice has beer delivered or left 
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abode of such officer, servant or person, 
stating thé cause of action, the name and 
place of abode of the intending plaintiff, 
and the relief which he claims, and the 
plaint must contain a statement that 
such notice has been so delivered or 
left.” 

It would appear from Section 151, 
quoted above, that like Section 80 oł 
the Code, it provides an opportunity te 
the authority concerned to settle the 
claim without any litigation and to re- 
consider any step that it has taken. It 
does not afford any protection to any- 
body else except the authority concern- 
ed. It is also well settled that like Sec- 
tion 80 of ‘the Code, though Section 151 
of the Act is mandatory, it is always 
open to the authority concerned to waiv3) _ 
its right to such a notice. The law or 
this question is not only settled by the 
aforesaid decisions of our High Court 
but also by the Supreme Court. The sub- 
mission of learned counsel for the res- 
pondent, therefore, that this issue could 
be raised by defendant @ also is not 
tenable. Defendant 1, the authority, 
merely filed a written statement and did 
not raise this issue at all during the trial 
nor did it offer any challenge in this 
regard, The suit, therefore, in my view, 
is not hit by Section 151 of the Act, 

9. The point more seriously canvass- 
ed, however, was whether the appellant 
is entitled to a discretionary relief under 
the Specific Relief Act. Learned coun- 
sel for the respondent relied strongly on 
Section 20 of the said Act, which is si, 
milar to Section 22 of the old Act, to 
submit that in view of the agreement 
arrived at between the parties at the in- 
stance of Mr. Khwaja Midhat Noor ths 
plaintiff-appellant is not entitled te 
relief sought for. Section 20 of ths 
new Act (22 of the old Act) lays down 
that the Court is not bound to decree a 
suit for specific performance of contract 
even if it would be lawful under the 
Specific’ Relief Act to grant such a re- 
lief. The grant of the decree rests in 
the discretion of the Court and cannot 
be claimed as a matter of right. The 
discretion of the Court, however, must 
not be exercised arbitrarily or caprici- 
ously but on- sound and reasonable 
ground based on genera] rules and prin-; 
ciples according to the circumstances 
of a particular case. While exercising its 
discretion the Court must keep in airal 
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the conduct of the plaintiff and the cir: 


cumstances outside the contract itself, 
_Isince mere existence of a valid contract 
is not a circumstance that is conclusive 
in favour of the plaintiff, though, dis- 
cretionary, therefore, jurisdiction of the 
Court must be exercised on sound and 
reasonable ground guided by judicial 
principles, keeping in mind the circum- 
stances in each case, The conduct of 


the plaintiff is also an important element , 


for consideration, 


10. Applying the above principles 
it has to be examined whether the plain- 
tiff is entitled to a decree for specifie 
performance of the contract, Learned 
appellate court found that S, 85 of the 
Act has not been followed because no ad- 
vertisement was made and has found that 
since S. 85 was. not followed there was 
no valid contract which could be per- 
formed. Therefore, a decree for speci- 
fic performance of contract cannot be 
passed. It would be worthwhile to 
quote sub-sec. (2) of S. 85 of the Act, 
which is relevant for the present pur- 
pose. 


“(2) Whenever the Trust decides to 
Tease or sell any land acquired by if 
under this Act from any person, it~ 


(a) shall give notice by advertise~ 
ment in the local newspapers, and 


(b) Shall offer to the said person, or 
his heirs, executors or administrators, 
a prior right to take on lease or to pur- 
chase such land, at a rate to be fixed 
by the Trust, if the Trust considers 
that such an offer can be made with- 
out detriment to the carrying out of 
the purposes of this Act.” 


Firstly, it cannot be doubted that the 
authority made an offer which was ac- 
cepted by the plaintiff, money was de- 
posited in consequence and possession 
given, may be in the written statement 
the authority stated that possession wag 
mere formal, but, mere statement, 
without proof in the face of Ext. 4, py 
which possession had been given, can- 
not lead to the assumption that the pla- 
intiff-appellant did not come into 
possession of the land. Mere absence 
of advertisement without any denial of 
the contract by the authority would not 
defeat the suit at the instance of an 
outsider like defendant 2. It is true 
that under Section 85 an advertise- 
Iment was necessary (sic) followed by, 
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“ar “offer of the land to a displaced 
“person, When offer was made it- was 
undoubtedly a valid offer because the 
appellant is a displaced person. The 
appellate court was not justified in law 
in holding that since the contract was 
not arrived at in accordance with S. 85, 
it is not enforceable. As I have said, 
the authority did not take the plea that 
the contract was not enforceable on 
that’ ground. Absence of advertisement 
may be a procedural omission but that 
would not defeat the contract. The 
Trust did not raise the issue that ne 
advertisement was made and if the re- 
cords were destroyed and if there is no 
evidence to show that no  adyertise- 
ment was made, naturally its evil con- 
sequence cannot be visited upon the 
plaintiff. In the absence of the records 
it will be presumed that the official act} 
has been properly done. I have. there- 
fore, no hesitation in holding that the 
contract between the plaintiff and re- 
spondent 2 has not been rendered un- 
enforceable. In my view, the proce- 
dure under Section 85 has been rightly 
followed since it will ba deemed that 
the advertisement was also made, 


11. The appellate court held that the 
contract is not enforceable on the ground 
that it cannot be said that the dis 
puted plot is part and parcel of plot No, 
69 and it belonged to the Trust, In com- 
ing to this finding, in my view, the court 
has completely erred in law, The ap- 
pellate court seems to have forgotten 
that the Trust claimed title and posses- 
sion over the disputed land and offered 
the plaintiff-appellant, 
There was no onus, therefore, on tha 
plaintiff to show that the land belonged 
The onus was really on 
defendant 2 (respondent 1) to show that 
he had title over the lang and it was in 
his possession and was part of plot 
No. 65. This onus the defendant concern- 
ed has failed.to discharge, The apnel- 
late court has merely based its finding 
on conjecture that if the disputed plot 
could be part of plot No. 69, why not it 
could be part of plot No. 65. There is no 
basis for the Court to upset the finding 
of the trial court as wrong and erro- 
neous, 


12. The lower appellate court then 
went into the question of agreement 
which matter also was canvassed with 
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,for the respondent. :In my view, much 
cannot-be made out of this agreement. 
Firstly, admittedly both. the parties re- 
siled from that agreemext..Secondly, the 
trial court is entirely correct , when it 
takes the view that the agreement can- 
hot be of any use to the, defendant, The 
agreement. though admicted by the pla- 
intiff, has not been brought on the re- 
cord of this case. It. has-also not been 
hown, except that a resolution was 
passed by the Trust, that money ‘was. 
deposited by defendant 2 (respondent 1) 
fas a result of that agreement. The re- 
solution also, it appears was not passed 
@t a proper meeting oł the Trust, Be 
that as it may, in the absence- of the 
actual resolution nothing really turns on 
that agreement. Even if -the story af 
the plaintiff that: the agreement was 
signed by him under certain compulsior 
is not acceptable, yet the fact that both 


_ the parties resiled from that agreement 
cannot now give it a strength that is 
sought to be bestowed upon it by the 


respondent. . The :agreerment’ was not .aD 
agreement within the meaning ‘of: the 
{Civil P. C. whichis «.emforceable 
uit, and it, in any way, did. not affect the 
contract arrived at between’ the- plaintiff 
and ‘defendant -1- (respondent 2). 
learned. appellate court is entirely wrong 
n destroying the origiral’ contract’ and 
rendering it unenforceable on: the basis 
of the: subsequent agreement ard there- 
yy also. holding ‘that’ the- suit ‘is - barred 
by estoppel and azquiescence.: ` It 
annot -be forgotten tha: the agreement 
was arrived at because -defendant 2 in- 
terloped: into the contract between the 
plaintiff, ang defendant -1; raiseq'a dis- 
. pute” and. tried - to- create- a 
`. right.for himself which he had nop sub- 
.  Stantiated'. at the. trial. 
` (respondent 1) by his conduct had: rais- 
ed a dispute,. which necessitated - his 
„being. made a. party, -he - could -have 











` agitated it ir.a. proper fsrum. at his own- 


_ instance. Having forced .the plaintiff 
* into a situation by dispossessing. him 
_ after the contract had been -entered 
into between the _- 


: , but, to..seek his relief. 


against -him. also 
: for specific performance, 7 p Ss 


` 13. “It, may. be stated „here that. the 
“bee -Court had. -negatirad . the. „claim, of; 
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in a 


The. 


If defendant. 2 
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reat vehemence. by: the ‘learned . counsel.. 


. cornpound. 
‘larly failed tọ prove his case and 


the . defendant: thai the... defendant was| 
in. possession of. the land ` since . over 12 
years and had . built a wall round, the 
The - defendant has. singu- 
the! 
appellate Court has also failed to meet| 





the reasonings of the trial court in this 


regard. 


14. The appeilate court has also 
committed an error. of law in going 
into the question whether the- plaintiff) 
acquired any title, to the suit land Ge 
not. This question is wholly irrelevant.| 
Undoubtedly, title would come after the 
deed is registered and the suit was really; 
to acquire that title. Undoubtedly, the! 
plaintiff obtained possession and title: 
would have- followed after registration’ 
for which relief. hag been sought by the. 
plaintiff, The whole: - decision. on, this’ 
question is..an exercise in. a by, that 
appellate court. ; 





. 15. I have digeady discussed the scope 
of. Section 20. of the new Act and, .Sec- 


‘tion. 22 of the old: Act. Instances-cited in 


zels. (a); :(b): and (c) of sub-sec, . (2) of 
Section 20, Specific. Relief Act, ` under 
which circumstances- the. Court could 


plair-tiff. and defen-- - 
dant 1, the plaintiff had. no . alternative. 


-called inequitable. 


refuse a--decree for. specific performance, 


have~no application to.: the ~facts:-of thisj.:.. 
‘accrued tol. - 


case. No unfair advantage 
the plaintiff over the defendant nor any]. 
unforeseen hardship is visited upon the 
defendant nor its enforcement can belj, 
In fact, the plaintiff 
is entitled. to the benefit of sub-sec. (3) 
of ‘Section 20 of the Specific Relief Act 
In this case.the plaintiff has already paid] - 
consideration money and has come into 
possession... but was deprived: of-it forcib- 
ly by-defendant 2 (respondent - 1), the 
appellant; ‘therefore, suffering ` loss- in 
conseguenge, a a i 
16, In the result, the appeal is allow- 
ed with costs, the’. judgment and the 


decree of the: lewer appellate court are 


set aside and those of the -trial court are 
restored... - 
i RA Appeal allowed. 
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B. P. JHA, J. 
Mt, Hashihan, Appellant v, Jalaluddin 
and others, Respondents. f 
A. F. A. D. No. 374 of 1978, D/- 12-2- 
1982.* 


Muslim Law — Suit for partition 
— Plea of renunciation against plaintiff 
— Tenability. i 

Renunciation or relinquishment need 


not be expressly stated in the document. 
It can be inferred from the conduct of 
the parties, If a suit for partition in a 
Mohammedan family is brought after 
12 years and the plaintiff fails to ex- 
plain his or her inaction, renunciation 
can be inferred. If renunciation is 
pleaded in the document and renuncia- 
tion is accepted by `the parties in that 
case, he or she must be estopped from 
claiming partition, as it is a part of 
family arrangement. Strictly speaking 
such renunciation will not forbid her 
from claiming partition, but in order to 
maintain harmony and. peace in the 
family renunciation should be treated as 
esioppel to the party concerned. 


(Para 9) 
Cases Referred : Chronological Paras 
AIR 1956 SC 593 6 
AIR 1930 PC 57 (1) 6 
(1871) 17 Suth WR 108 (PC) 4 


Bishwanath Prasad, C, B. Sahay and 
P. K. Verma, for Apppellant; S. S. 
Asghar Husain, Md. Wasi Akhtar and 
Serajul Hoda, for Respondents. 


JUDGMENT :— The plaintif Mt 
Hashihan, daughter of Shaikh Nawab, 
filed a suit for partition claiming one- 
third share in the suit properties, Both 
the Courts negalived the claim of the 
plaintiff and dismissed the suit, 


2. The short point for consideration 
is : Whether the plaintiff is entitled to 


one-ihird share in the suit properties? 
In my opinion, the answer must be 
given in the negative. 

3. Shaikh Nawab died leaving be~ 


hind Mt. Hashihan, plaintiff, and Jainud- 
din, defendant No. 1. Before his death, 
Shaikh Nawab executed a registered 





*From decision of Abhiram Singh, Dist. J. 
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deed of gift (Ext. 1) in favour of the 
plaintiff and her son, In that deed, it 
was mentioned that she was given I 
bigha 10 kathas as her share to which 
she was entitled íin partition. This 
is also the concurrent finding of both 
the courts below. It is for this reason 
that the plaintiff lost the suit in both 
the Courts. 


4. The defence of defendant No, 1 
and his wife defendant No, 4, was that 
they are in adverse possession of the 
suit properties to the knowledge of the 
plaintiff. Though Shaikh Nawab died 
in the year 1945, the suit was filed in 
the year 1968. No explanation has been 
given by the plaintiff as to why the suit 
was not filed between 1945 and 1968. 
It is for this reason that the Courts 
below held that the plaintiff relinquished 
her claim to the suit properties, It is 
correct that the principle of renunciation 
or relinquishment has not been pleaded 
by the plaintiff. It is clear that no 


_ issue was framed to this effect. Parties 


have led evidence to the contention. of 
renunciation by exhibiting the register- 
ed deed of gift (Ext. B). It is the case of 


defendant No. 1 that by accepting the 
registered deed of gift, the plaintiff 
accepted the principle of renunciation 


to the effect that she would not claim 
any share in the suit properties. Shaikh 
Nawab died leaving behind 44 bighas of 
land. The plaintiff got by means of 


Ext. B 1} bighas of land. Under 
Mahommedan Law, the plaintiff was 
entitled to one-third share. The son, 


being a residuary heir, was entitled to 
two thirds share, that is, 3 bighas. It is 
also pleaded by the learned counsel 
for the appellant that renunciation is 
also not specifically mentioned in Ext, 
B. It is correct that this fact is not 
mentioned in Ext. B, The Privy Council 
held “in the case of Mst, Hurmut-ool- 
Nissa Begum v. Allahdia Khan, (1871) 17 
Suth WR 108, that renunciation of right 
to inherit neeq not be expressed but be 
implied, from the averments in the 
deed. I hold on the basis of the con- 
current findings of fact of koth the 
courts that the plaintiff renunciated 
her claim in lieu of partition. She ac- 
cepted the lands: mentioned in the deed 
of gift. It is also clear that one can- 
not renunciate at the time when she 


. , Was not entitled te claim partition. In 


ether words, she is not -estopped from 


1982. 


claiming partition at a time when she 
renunciated her claim. But such re- 
nunciation should be eccepted by the 
courts as it was a family arrangement. 
In this view of the maiter, the renun- 


ciation should have been accepted and 
the plaintiff ought to Lave been for- 
bidden from claiming <=artition. If she 


is not forbidden, the farnily arrangement 
will have no value in the society. 


5. There is another aspect of the 
matter and that is this-— In the afore- 
said Privy Council case, a residuary 
heir claimed partition after twelve years. 
Their Lordships disallowed the claim of 
partition, as no satisfactory explanation 
of his inaction was given by the resi- 
duary heir. Their Lordships also held 
in that case that the suit is barred by 
the principle of advers2 possession. I 
apply the same principle in the present 
case. The plaintiff has given no satis- 
factory explanation of Her inaction for 
the delay of 23 years in filing the suit 
for partition. Thereforz, the legitimate 
inference is that she renunciated her 
claim for partition in respect of the suit 
area. I also hold that the suit is also 
barred by adverse poss2ssion. The plea 
of adverse possession has specifically 
been made in paragrap:: 6 of the writ- 
ten statement of defendant No. fT 
which is as follows :— 


“That the defendant pleads complete 
ouster of the plaintiff and asserts ad- 
verse possession over the alleged in- 
terest the plaintiffs clam in the suit’. 


Defendant No, 4, wife of defendant 
No. 1, also pleaded acverse possession 
in para 7 of her written statement 


which is as follows: 


“That this defendant ousted the pla- 

intiff from the lands detailed in Sche- 
dule I of this written statement in 
1953 and this defendant is coming in 
exclusive possession thereon to the 
knowledge of the plainziff”. 
Therefore, it cannot be said that adverse 
possession was not pleaded. On the 
basis of the materials cn record, I hold 
that the suit was filed in 1968. It is 
also an admitted position that Shaikh 
Nawab, father of the plaintiff, died in 
1945. Admittedly, the suit was filed 
beyond 12 years and no satisfactory ex- 
planation has been given for the delay. 
Hence, I hold that the suit is barred by 
adverse possession. 
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6. On the point of pleading, learned 
counsel for the plaintiff cited AIR 1930 
PC 57 (1) (Siddik Mahomed Shah v, Mt. 
Saran} to show that no amount of 
evidence can be looked into which was 
never put forward. Their Lordships of 
the Supreme Court in the case of Nagu- 
bai Ammal v. B. Shama Rao (AIR 1956 
SC 593) has explained the decision of 
the Privy Council and held that the 
rule laid down in Siddik Mahomed 
Shah versus Mt. Saran and others does 
not apply to a case where parties go to 
trial with knowledge that a particular 
question is in issue though no specific 
issue has been framed thereon. I, there- 
fore, hold that, although no pleading 
was made in respect of renunciation nor 
any issue was raised to that effect, the 
parties are entitled to contend about 
renunciation, as the parties had the kno- 
wledge about this issue in their mind. 
To this effect, they also adduced docu- 
mentary evidence, So far as exclusive 
possession is concerned, both the courts 
have concurrently held that defendant 
No. 1 and defendant No. 4 were jn exclu- 
sive possession in respect of the suit 
properties. It is an admitted position 
that, after the death of Shaikh Nawab, 
the plaintiff was in possession of 1 bigha 
10 kathas of land and defendant No. 1 
was in possession of 3 bighas, De- 
fendant No. 1 executed a deed of bim- 
okasa (a deed in lieu of dower debt) 
dated 12-7-1953 in favour of his wife, 
defendant No. 4, in respect of 2 bighas 
and odd out of the suit properties. Ext. 
D is the mutation paper suggesting the 
mutation in favour of defendant No. 4 
in respect of 2 bighas and odd. Conse- 
quently, rent receipts (Exts. A to A/19) 
clearly suggest that rent receipts were 
issued in the name of defendant No. 4. 
Defendant No, 4 has also pleaded that 
she is in adverse possession to the know- 
ledge of the plaintiff. 


7. So far as 1 bigha is concerned, it 
is coming in exclusive possession of de- 
fendant No. 1 to the knowledge of the 
plaintiff. ‘This position has been discuss- 
ed by the trial court in paras 10 to 14 
in its judgment. While discussing the 
plaintiffs witnesses, the trial court came 
to the conclusion that it was admitted 
by the plaintiff's witnesses that the suit 
lands were coming in possession of de- 
fendant No. 1. If that is so, the suit for 
partition must fail on this ground also. 
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The finding of the trial Judge. about €x- 
clusive possession has also been affirmed 
by the lower appellate court. 


8. It is also relevant at this stage to 
quote para 16 of the trial’s court judg- 
ment which is as follows :— 


“In view of the above evidences of 
the plaintiff herself it becomes clear that 
the plaintiff has never been in possession 
of any portion of the disputed land. It 
is not the case of the plaintiff in the 
plaint that she has been coming in pos- 
session of the disputed land jointly. The 
witnesses of the plaintiff as well as _the 
plaintiff herself, have tried to convince 
the court that the plaintiff has been com- 
ing in possession of some of the 
portions of the disputed land separately, 
which story has fallen flat to the ground. 
From the recital of the Ext. B which is 
the deed of gift of the plaintiff, it be- 
comes clear that the intention of Sk 
Nabab, father of the plaintiff, was to 
give to the plaintiff 1} bighas of land 
out of 44 bighas of land owned and pos- 
sessed by him which after his death 
would be the share of the plaintiff. Ad- 
mittedly according to. Mohammadan Law. 
the plaintiff was entitled to 1/3 share 
‘ and defendant No. 1, being her brother 
was entitled to 2/8rd share in the lands 
of Sk. Nabab, their father, after his 
death, by way of inheritance. From Ext. 
B it becomes clear furtber that Sk. Nabab 
gifted the land of the plaintiff share in 
his life time and the P. Ws. have also 
proved that the same land, which’ was 
gifted to the plaintiff has been coming 
- in her possession and either she culti- 
vates it by herself or she gets. it culti- 
.vated by others on Hunda Batai” 


I. affirm the concurrent findings of both. 


the courts below and :dismiss the suit. 


` 9. The points of law raised in this 
case. are ‘summarised ` thus :—. Renuncia- 
tion or -relinquishment need :not be ex- 
pressly ‘stated in the > document, It can 
be- inferred from the conduct of the. par- 
ties.. .If‘a suit for partition in a Moham- 
.tmedan.-family. is brought “after 12 years 
. jand the. plaintiff;-fails to explain his- or 
her inaction, renunciation can -be infer- 


' dred. -If renunciation; -: ispleaded. in + the- 
document and: renunciation is- accepted. 
she.. 


by..the -parties;. in that. ease, he: or 
must, be. estopped? from. - claiming’ parti-~ 
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tion, as-it is a part of family arrange- 
ment. Strictly speaking, such renuncia- 
tion will not forbid -her from claiming 


partition but in order to maintain har-] 
mony and peace in the family such 
renunciation should be treated as estoppel 
to the party concerned. But ordinarily, 
there should be a pleading in respect of 
facts but if such a particular fact is nof 
pleaded nor any issue is framed the 
parties will not be debarred from ad- 
ducing any evidence if he or she has 
knowledge to the fact that this issue 
ls involved in the case. Then the par- 
lies will not be estopped from raising 
that issue for which the evidence has 
been led by both the parties, 


10. In the result, the appeal is dismis- 
sed. Parties will bear their own costs, 
throughout. 


Appeal dismissed. 
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Sk. Halaluddin and others, Appellants v. 
Nabi Hasan and others, Respondents. 


A. F. A. D. No. 734 of 1977, Dj- 21-5- 
1982. * l 


(A) Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisition of Surplus Land). 
Act (12 of 1962), Ss. 43, 16 (3) — Bar of 
Civil ‘Court’s jurisdiction — When attracted 
— Question of benami can be entertained by 
revenue authority — Decision, even if wrong, 
cannot be rectified in civil ‘suit. (Civil P. C. 
(5 of 1908), S. 9). 


-The bar of the jurisdiction of Civil: Court 
under Section 43 of the Act would not apply 
in a case, where the decision of the Board 
of -Revenue, the appellate authority or. the 
Collector -was without jurisdiction, or- that 
the orders passed by -such authorities were 
not passed under the Act. The question - of 
benami can be. entertained by -the revenue 
authority in the absence of the real owner 
and the decision would be binding upon. the 
latter. The decision of revenue authority - 
@. C. L. R.) on such a question cannot be, 
said to be without jurisdiction.. AIR, 1972 
Pat 1, Foll; AIR .1978 Pat 315, Dist., Case. | 
law -discussed.. _ l _ (Paras 6, 8,9). 
* From. decision ofi Ramdeo Premjiwan, 3rd 
-= Addl; -Munsif, Ararea, D/--30-7-1978:-7= 
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-The revenue: appellate. authority - (SDO) 
allowed appeal of D-1 against rejection of 
his petition under Section 16 (3) of the Act 
and directed the purchases D-2 to reconvey 
‘the suit land in favour of D-1. On question 
‘of benami it was held that the alleged. real 
owner P was not a raiyat within S. 2 (k) of 
‘the Act, as the Ladavi (local term) did not 
confer any right on P. The said order was 
.challenged neither in a proper forum under 
.the Act nor in a writ petition. In civil suit 
‘filed by P challenging tke said order the 
Courts below held that P was not a party 
before the revenue authcrities and as such 
the question of benami could not have been 
decided in his absence and the order passed 
by the revenue appellate authority allowing 
the application under Section 16 (3) of the 


Act was illegal and without jurisdiction. On 
second appeal by D-1. 
Held, that the conclusion of the Courts 


below was patently erroneous. The order of 
the revenue appellate autaority could not be 
rectified in a civil suit az Section 43 of the 
Act would be a complete bar for such a civil 
suit. The decision on the question of 
benami, even if wrong, vould be deemed to 
have been decided by th2 revenue authority 
under the Act, since ther had power to de- 
cide such questions which fell within the per- 
view of Section 16 (3) of the Act. 

(Paras 9, 10) 


(B) Bihar Land Reforms (Fixation of Ceil- 
ing Area and Acquisifior of Surplus Land) 
Act (12 of 1962), Ss. 30, t6 (3) — Bihar Land 
Reforms (Fixation. of Ceiling Area and Ac- 
quisition of Surplus Land) Rules 
R. 48 (ii) — State Govt. notification Ne. 
8.0.99 dated 30-5-1967 — Notification em- 
powering DCLR to discharge function of 
Collector under Section 16 (3) — That does 
not mean that appeal against order of 
D. C. L. R. under Secticn 16 (3) would not 
lie: before S. D. O. — Rule 48 (ii). itself pro- 


vides, the prescribed appellate authority in . 


such a. case,to be S. D. Q. — 1975 BBCJ (HC) 
528,.. Foll. (Para 11) 
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(1888) 21 QBD 313 : 57 LJ QB 513, Queen 
v. Commr. for Special Purpose of- the In- 
come-tax 7 


A. K. Samaiyar, for Appellants; Harendra 
Prasad, for Respondents. 


S. K. CHOUDHURI, J.:— This second 
appeal by the defendants first party is direct- 
ed against the concurrent judgments of the 
Courts below decreeing the plaintiffs’ suit. 


2. In order to appreciate the points raised 
in this appeal, the relevant facts which are 
not in dispute are these. 


The defendants second party purchased the 
disputed land from one Sirajuddin on 6th 
Sept., 1968. On the 23rd Nov., 1968, the de- 
fendants first party who are the appellants 
before this Court filed a petition under Sec- 
tion 16 (3) of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of Sur- 
plus Land) Act, 1961 (Bihar Act 12 of 1962) 
(hereinafter called ‘the Act’) before the De- 
puty Collector Incharge Land Reforms 
(D. C. L. R? for short) claiming themselves 
to be the adjacent raiyats of the land in 
question. In this application, Sirajuddin the 
vendor and the defendants second party the 
purchasers under the document dated 6th 
Sept, 1968, were the opposite party. This 
application was registered as Case No. 35 of 
1968, and it was rejected by the D. C. L. R. 
on 8th April, 1969. It may be stated here 
that on 8th Nov., 1968, the defendants se- 
cond party executed a Ladavi deed in favour 
of Sagiruddin who was their father. -The 
said Ladavi deed was ie addin on 2nd Dec., 
1968. 


Aggrieved by the iui rejecting the ap- 
plication under S. 16 (3) of the Act as afore- 
said, the defendants first party filed an ape 
peal before the Sub-Divisional Officer which 
was registered as’ ‘Appeal Case No.’ 10-CA of- 
1969-70. © The appeal was allowed by ‘tha 
Sub-Divisional Officer by his order dated 24th - 
Sept., 
second party to execute a déed of ‘reconvey- 
ance in favour of the defendants first party: 
The revenue appellate ‘authority held that 
Sagiruddin was not a raiyat within the ‘mean- 
ing of Section X (k) of the’ Act, as the’ Ladavi ° 


deed did not confer any right upon him. It - 


would-be relevant to state -here that the’ stand 
of the’ defendants’. second: ` ‘party: before the 
authority. was ` that. - 
Benamidars: of: their::fathér: Sagiruddin. ‘It 


“appears: ‘that. thereafter - the.-“‘party:- aggrieved” 


did: not- move: :the -higher revenue ‘authorities, ’. 


the : 10th‘ October, «$969. 


1969, and- he ‘directed the defendants ` ` 


“they. were ~ ~ 


the father- of. the’ defendants a 
:second: party. :chosè. to file: the: ‘present. suit- on, p i 
~The ‘sole : "plaintiff - - 
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died during the pendency of the suit, and 
the defendants second party were substituted 
in his place. 


3. The plaintiffs case was that he not 
being a party at any stage before the reve- 
nue authorities and he being the real pur- 
chaser of the property in question, the orders 
passed by these authorities were nullity, 
without jurisdiction and not binding upon 
the plaintiff. The defence, inter alia, was 
that this Civil Court has no jurisdiction to 
try the suit and Section 43 of the Act is a 
complete bar for a civil suit. 


4, The trial Court held that the plaintiff 
was not a party before the revenue auth- 
ority and, therefore, the orders passed by 
them were not binding upon him. It held 
that the original plaintiff Sagiruddin was the 
real purchaser of the disputed land and in 
spite of the fact that it was brought to the 
notice of the Deputy Collector Incharge 
Land Reforms and the appellate authority 
namely, the Sub-Divisional Officer, he was 
not made a party and, therefore, the orders 
passed by them were without jurisdiction. It 
also held that Section 43 of the Act was not 
a bar to the maintainability of the suit. Ac- 
cordingly, it decreed the suit. The learned 
District Judge in appeal upheld the judgment 
of the trial Court and dismissed the appeal. 
Hence the present second appeal. 


5. The first question for determination in 
the present appeal is as to whether Sec. 43 
of the Act was not a bar for a civil suit. 


6. Mr. A. K. Samaiyar learned Counsel 
appearing on behalf of the appellants con- 
tended that Section 43 of the Act makes com- 
plete bar upon the Civil Court to entertain 
the present suit. Mr. Harendra Prasad, 
learned Counsel appearing on behalf .of the 
plaintiffs-respondents on the other hand sup- 
ported the judgments of the Courts below 
by contending that Section 43 is not attract- 
ed. In order to appreciate the arguments of 
the parties, it is necessary to read S. 43 of 
the Act. It reads thus :— 

“43. Bar of jurisdiction of Civil Court— 
(1) Save and except as provided in this Act 
no Civil Court shall have jurisdiction to 
settle, decide or deal with any question 
which is by or under this Act required to be 
settled, decided or dealt with by the Board 
of Revenue, the appellate authority or the 
Collector. 

(2) No order of the Board of Revenue, 
the appellate authority or the Collector made 
under this Act, shall be questioned in any 
Court.” ove 
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Therefore, under sub-section (1) of this sec- 
tion, the jurisdiction of the Civil Court is 
barred to settle, decide or deal with a ques- 
tion which is by or under the Act required 
to be settled, decided or dealt with by the 
Board of Revenue, the appellate authority 
or the Collector. Under sub-section (2) of 
this section, the orders passed by the Board 
of Revenue, the appellate authority or the 
Collector under this Act shall not be ques- 
tioned in any Court. However, the bar of 
the Civil Court, it cannot be disputed, would 
mot apply in a case, where the decision of 
the Board of Revenue, the appellate auth- 
ority or the Collector was without jurisdic- 
tion, or that the orders passed by such auth- 
orities were not passed under the Act. It 
has not been argued by any of the learned 
Counsel for the parties that the original ap- 
plication under Section 16 (3) of the Act was 
not cognizable by the Deputy Collector In- 
charge Land Reforms. 


7. The only attack by learned Counsel 
for the respondenis was that the appellate 


authority which decided the matter in ap- 


peal from the decision of the original auth- 
ority having failed to decide the question 
of Benami, such order is without jurisdic- 
tion. His further argument was that ad- 
mittedly the real owner, namely, Sagiruddin 
was not a party either before the D.C. L. R. 
or before the Sub-Divisional Officer, who was 
the appellate authority, the orders passed by 
them would not be binding on the said 
Sagiruddin, and, therefore, he was competent 
to challenge the order passed by the revenue 
authorities in a Civil Court. Reliance was 
placed by learned Counsel for the appellants 
in Rai Brij Raj Krishna v. S. K. Shaw and 
Brothers (AIR 1951 SC 115). The law: on 
the subject as stated by Lord Esher, M. R. 
in the Queen v. Commr. for Special Purposes 
of the Income-tax, (1888) 21 QBD 313 at 
page 319 has been quoted- in this Supreme 
Court decision which reads thus :— 


“When an inferior Court or Tribunal or 
body, which has to exercise the power of de- 
ciding facts, is first established by Act of Par- 
liament, the Legislature has to consider what 
powers it will give that tribunal or body. It 
may in effect say that, if a certain state of 
facts exists and is shown to such tribunal or 
body before it proceeds to do certain things, 
it shall have jurisdiction to do such things, 
but not otherwise. There it is not for them 
conclusively to decide whether that state of 
facts exists and if they exercise the jurisdic- 
tion without its existence; what they do may 
be questioned, and it will be held. that they 
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have acted without jurisdiction. But “here 
is another state of things which may exist. 
The Legislature may entrast the tribunal or 
body with a jurisdiction, which includes the 
jurisdiction to determine whether the pre- 
liminary state of facts ex:sts as well as the 
jurisdiction, on finding that it does exit, to 
proceed further or do something more. When 
the Legislature are establishing such a tri- 
bunal or body with limited jurisdiction, they 
also have to consider, whatever jurisdiction 


they give them, whether there shall be any. 


appeal from their decison, for othe-wise 
there will be none. In the second of the two 
cases I have mentioned it is an erroneous 
application of the formula to say tha- the 
tribunal cannot give themselves jurisdiction 
by wrongly deciding certain facts to 2xist, 
because the Legislature gave them jur-sdic- 
tion to determine all the facts, including the 
existence of the preliminary facts on which 
the further exercise of their jurisdiction de- 
pends; and if they were given jurisdiction so 
to decide, without any appeal being siven, 
there is no appeal from such exercise of 
their jurisdiction.” i 


In Brij Raj Krishna’s case (supra) the trial 
Court and the lower appellate Court d:smis- 
sed the suit in which the order of ev:ction 
passed by the Controller under the Bihar 
Buildings (Lease, Rent and Eviction) Con- 
trol Act, 1947, on the greund of non-payment 
of rent was challenged. High Court <llow- 
ed the appeal and decreed the suit. Thz Su- 
preme Court of India set aside the judgment 
of the High Court. It held that the sut fell 
within the second category mentioned by 
Lord Esher, M. R. and, therefore, the suit 
was held to be maintainable in a civil court. 
In holding that the suit was not maiatain- 
able by the Civil Court, it has been stated 
that the Rent Control Ac: entrusted the Con- 
troller with a jurisdiction which includes the 
jurisdiction to determine whether there is 
non-payment of rent or not, as well a; the 
jurisdiction, on finding chat there is non- 
payment of rent, to ocder eviction of a 
tenant’, The decision fusther said that ‘even 
if the Controller may be assumed to have 
wrongly decided the ques-ion of non-parment 
of rent, which by no means is clear, his 
order cannot be questioned in a Civil Court’, 


The appellants’ counse: relied upon S. 43 
of the Act. It has been argued that except 
as provided in the Act, an order passəd by 
an authority or a triburmal cannot otherwise 
be challenged in a suit. Admittedly the ap- 
plicalion filed under Section 16 (3) cf. the 
Act was cognizable by the D. C. L.-R. Ac- 
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cording to the learned counsel, if he had 
jurisdiction to entertain the said application, 
then he had jurisdiction also to decide the 
question of benami which was raised by the 
ostensible owner, namely, the defendants se- 
It has been pointed out that 
therefore any decision on the question of 
benami by a revenue authority even if it is 
wrongly decided, cannot be challenged in a 
suit. Argument further was that the language 
of Section 16 (3) of the Act is wide enough 
to include the question of benami and the 
question as to whether the intention of the 
parties was that title would pass on payment 
of consideration. Therefore, if these ques- 
tions are raised then it is within the com- 
petencies of the Revenue Authorities to de- 
termine such questions. 


8. In support of this contention, learned 
counsel referred to the decision in Narendra 
Kumar Ghose v. Sheodeni Ram (AIR 1972 
Pat 1). In this case also the question cf 
benami was raised by the ostensible owner. 
One Sheodeni Ram in that case filed an ap- 
plication under S. 16 (3) of the Act claiming 
himself to be an adjacent owner. The Sub- 
divisional Officer allowed the petition. On 
appeal filed by the ostensible owner, it was 
held that the real owner was not a party, 
and, therefore, the determination of Benami 
question would not be binding upon him. 
Accordingly, the appeal was allowed. The 
matter went up in revision before the Board 
of Revenue. 


The Board of Revenue allowed the revi« 
sion application observing that the real 
owner may get the dispute settled in a Civil 
Court. The matter came to High Court in 
its writ jurisdiction: Their Lordships noticed 
the principles laid down in Gur Narayan v. 
Sheolal Singh (AIR 1918 PC 140), namely, 
that, “the bulk of judicial opinion in India 
is in favour of the proposition that in a pro- 
ceeding by or against the benamidar, the 
person beneficially entitled is fully affected 
by the rules of res judicata, With this view 
their Lordships concur. It is open to the 
latter to apply to be joined in the action; 
but whether he is made a party or not, a pro- 
ceeding by or against his representative in 
its ultimate result is fully binding on him 


Their Lordships following the aforesaid 
principle interpreted Section 43 of the Act 
and stated as follows :— 


“Applying the said principle for interpreta- 
tion of Section 43 of the Act, it would be 
noticed that if an application under S. 16 (3) 
of the Act is allowed nòde: Clause (id, it 


232 Pat. 


ostensible owner or, if raised, it was decided 
against him or the real owner. Such a deci- 
sion being binding on the real owner, it 
seems to me that if the question is raised 
then it is a question which is, by or under 
the Act, required to be settled, decided, or 
dealt with by the Board of Revenue, the ap- 
pellate authority or the Collector within the 
meaning of Section 43 of the Act, which 
bars the jurisdiction of the Civil Court in 
regard to. a question which falls to be de- 
cided by the revenue authorities. I do not 


find any escape from the view I have ex- . 


pressed above that an order under Sec: 16 (3) 
of the Act made against an ostensible trans- 
feree would be binding on the real tran- 
feree, That being so, if the question is raised 
by the ostensible transferee that he is not 
the real owner of the property but the real 
owner is somebody else, it is in the discre- 
tion of the Collector to add that person as 
party to the proceeding and decide the ques- 
tion, in his presence or to decide it even 

without adding him as a party; in either 
event the decision will be binding on the 
real owner. It is plain that the real owner 
willbe debarred under Section 43-of.the Act 
from going to the Civil Court to claim re- 


covery of possession of a. property which has- 


been directed to be. transferred to the _pre- 
emptor under Section 16 (3) of the Act. The 
Ianguage of sub-section (2). of Section 17 
would also indicate that the real owner in 
occupation of the land jis also liable to be 
-ejécted by the. Collector if action is taken 
under Section 17 of the Act. I am, there- 


fore, of the opinion that it was necessary for.’ 


Board of Revenue to. decide this question of 
benami within the ambit of. its. revisional 
_ powers when the point had been decided by 
the Additional Collector: in appeal.. Its view 


that it was open to Narendra Kumar Ghose . 


to lay “his claim _ over. the disputed Jand in a 
Civil ‘Court is not correct. It is not open .to 
him’ to do so.” ; 


T fully agree with’ the view tàken in Naren- 
“As it is 


i dra Kumar Ghose’s case (supra). 
now settled, that the Benami question can be 
entertained by -the revenue authority ` in the 
absence of the real owner and the decision 


would bé binding upon, the latter, it cannot 


be’ argued that the decision of the D.C. L. R: 
og ‘that score is “without | jurisdiction. | 


= -Fhe other ‘case. cited - ‘by learned - Counsel 

for: the appellants is the ‘case: of: ‘Gujan Yadav 
1973 BLIR:734 r {AIR `. 
eds ‘Bench decision ‘of: this. Court in -C2W.J-Ga 


v: ‘Sitaram Choudhary, - 


49974" Pat’ 124- n.-support:.of the: contention ~ 
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would: be binding on the real owner if- the. 
question of benami was not raised. by. the. 


-ward on behalf of. 
-Harendra Prasad learned Counsel for the- 
_ respondents 
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‘that the revenue. ‘authority. -can ‘investigate. 


the question’as to whether the intention of, 
the ‘party was that--the title would. pass on. 
payment .of the consideration, if such a point- 
is raised in a proceeding initiated under Sec-. 
tion 16 (3) of the Act. It has been held 
that the phraseology of S. 16 (3) of the Act 
has not undone the effect of the well settled 
Principle of law that the transferor in spite 
of the recitals in the document, can show 
that the intention was that title would pass 


_on payment of the consideration, and, there- 


fore, for an effective order of pre-emption 
under Section 16 (3) of the Act, it is neces- 
sary that there should be a valid transfer, in 
the eye of law, which view is supported by 
the language of Cls. (ii) ard (iii) of S. 16 (3): 
of the Act. 

It has further been held that ‘the transferor 
may come and say, if it is a fact, that the 
document of transfer purporting to have been - 
executed and registered by-him was not so. 
done by him; it is a forged document. In, 
other words, he can say that. he did not 
transfer the land by executing any document- 
at all. Such a question, if raised by a trans- 
feror, it is plain, will have to be investigated 
by the revenue Court in a proceeding under. 
Section 16 (3) of the Act. If that be so, I 
fail to understand why the question of- the 
kind at issue cannot be raised by the trans- 


feree and why it should be held that’ in- 


vestigation of such., a _ question would be 


- beyond the purview of-the- Reyenue Court in 


a proceeding under Section 16 (3) of thej, 
Act”, ` Both the aforesaid 


9. To counter-act the oa. put for- : 
the , appellants, Mr. 


relied upon the decision. in i 
the case- of Nand Kishore. Singh v. Satya : 
Narain Singh (AIR. 1978 .Pat.-315 : 1978 - 


“BBCJ (HC) 555), for the proposition: ‘that: 
_the Civil: Court has jurisdiction . to: enter- : 


tain a .suit challenging ‘the decision of the: 


„revenue authorities deciding -an . application. ' 
under Section 16 (3) of the Act -one way or: 


the .other. This case is clearly distinguish-: ` 
able, as the application under Section 16 (3) 
of the Act was filed in this „case before the, 
registration of the sale deed was completed, 
Accordingly, the revenue authority.. could noti 


entertain such an, application . for. initiation: 
of a proceeding under. Section 16, (3). of the; - 


Act, as. such an application . could be filed, 
only, .. cafter. the. registration is. complete, -. 
-This decision has relied-upon. an unepdees 


two decisions|i. - 
support the contention of the learned Coun-|- 
sel for the appellants, i 


`w 


ay 
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. No. 133 -of 1969 (Budh: Nandan Ram v: 


State of Bihar} decided on 30th Jan., 1970, 
wherein it has been held chat if action is 
taken. by the Collector. on an application 
filed under Section 16 (3) of the Act before 
the registration of the sale deed was com- 
plete, the entire proceeding commenced on 
such an application was void and without 
jurisdiction and as such the application would 
fail on that ground alone. Learned Coun- 
sel for the appellants has rightly distinguish- 
ed this case by pointing out that there was 
initial want of jurisdiction to take cognizance 
by the revenue authority in Nand Kishore 
Singh’s case (supra) and, therefore, all orders 
passed in that proceeding were without juris- 
diction. In the case under consideration, 
ardly there was any want of jurisdiction 
upon the revenue authority in entertaining 
an application under S. 16 (3) of the Act. 

` 40. Learned Counsel for the respondents, 
however, argued that the question of Benami 
has not been answered by the Revenue Ap- 
pellate Authority. This contention does not 
find support from the judgments of the 
Courts below deciding the suit. The only 


argument that appears to have been advanced 
- before the Courts below was that the ques- 


tion of Benami should. not have been . decid- 
ed by the revenue authority in. the absence 
of the real owner. In other words, the argu- 
ment was that.Sagiruddin the real owner not 


© being made-a party before the revenue auth- 


orities, their- decisions were not binding upon 
him and ‘so far as he was concerned those 
decisions” were ‘nullity and without jurisdic- 
tion. Both ‘the Courts below while decree- 
ing the suit held that Sagiruddin was not a 
rty before the revenue authorities and as 
uch the question. of Benami could not have 
een decided in his absencé.and the ordér 
assed by~ the revenue appellate authority 
allowing the application’ under Section 16 (3) 
f the -Act was: illegal and’ without jurisdic- 
tion and, therefore, the present suit was 
maintainable. This: conclusion -of the Courts 
below in my view is patently erroneous “in 
view of the decisions discussed: above. Ac- 
cordingly, the suit should not have been de- 
creed by the Courts below. say - 
It is the admitted position -that the Benami 
question was raised by the defendants se- 
cond. party before the D. C. L. R: The 
learned. Counsel for the respondents argued 









. that the revenue appellate authority, namely, 


the’ Subdivisional- Officer did not decide this 


question:. I have already pointed ‘out. while © 


stating the: facts that -the revenue appellate 


. authority. -held:- that -Sagiruddin: was: not: a ’ 
`. rdiyat -within. the:.mearing .of ‘Section -2 ;(K)- 


Sk. Halaluddin y.. Nabi Hasan. 
of. ‘the. Act cas ¢:the.--Ladavi deed -.did,. 


Pat, 233. 


not : confer -any right upon. him. -: Even 
if it be assumed that the Benami ques- 
tion has not been discussed in the manner 
as required under the law by the revenue ap- 
pellate authority, the same could have been 
rectified by challenging the said order before 
a proper forum under the Act. Admittedly 
that was not done nor any writ application 
was filed before this Court challenging the 
decision of the revenue authorities. In my 
view, therefore, such orders cannot be recti-- 
fied in a civil suit as Settion 43 of the Act 
would be a’complete bar for such a civil suit. 
The decision on the question of Benami, 
right or wrong, would be deemed to have 
been decided by the revenue authority under 
the Act; they having power to decide such 
questions which fall within the purview of 
Section 16 (3) of the Act. Therefore, this 
contention of the learned Counsel for the 
respondents also cannot be accepted. 


11. The next point argued vehemently 
by the learned Counsel for the respondents 
is thatthe D.C.L.R. and the Sub-Divisional 
Officer having concurrent jurisdiction under 
Rule 48 of the Bihar Land Reforms (Fixa- 
tion of Ceiling Area and Acquisition of Sur- 
plus Land).Rules, 1963 (hereinafter called 
‘the Rules’), the Sub-Divisional Officer could 
not have entertained an appeal which was 
filed ‘against the order passed by the 
D. C. L. R? “According to the learned Coun- 


sel, therefore, ‘there was inherent lack: ‘of ° 


jurisdiction in the revenue appellate auth- 
ority in entertaining the appeal and allowing 


the same and therefore a ‘civil suit would lie. - 
‘Though no direct decision was cited by 
learned Counsel for the respondents, but he’ 
tried’ to’ support the argument by citing the 
décision in Ram Janam Gareri v. Narbade- ` 
shwar Singh, 1973 BLIR 566: (AIR 1973. 


Pat 396). Learned: Counsel pointed out that 
in this case ‘it has been decided that the Sub- 
divisional Officer had no jurisdiction to trans- 
fer a case from his file to the file of the Land 
Reforms Deputy Collector and such power 
has -been given only fo the Collector of the 
district under Section 31 of the Act, ||” 


This argument was upheld. By way of 


analogy, therefore, it was argued that the, 
Sub-Divisional - Officer who had concurrent 


jurisdiction with that of D. C. L. R. could: 
not have entertained : the appeal far less,, 
This argument or ex- 
amination of -the relevant provision of the ` 


allowed the same. 


Rules. in my view;-is fallacious. The..whole 


argument ‘on this point of the learned Coun-.; ~’ 
sel for the. respondents: was founded.on the - 


language “of ‘Section .30:-and Rule 48 as. they 
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now stand. Both Section 30 and Rule 48 
have undergone changes. The present R. 48 
shows inter alia that the appeal shall lie from 
the order passed by the Sub-Deputy Collec- 
tor, or Deputy Collector, other than the Land 
Reforms Deputy Collector or the Sub-Divi- 
sional Officer to the Land Reforms Deputy 
Collector or the Sub-Divisional Officer. Itis 
on this basis that the argument has been put 
forward by learned Counsel for the respon- 
dents that an appeal against the order of the 
Land Reforms Deputy Collector would not 
lie before the Sub-Divisional Officer as they 
have concurrent appellate jurisdiction and 
the appeal under the present Rule lie to the 
Additional Collector or the Collector of the 
District. It is therefore necessary to quote 
Section 30 as also Rule 48 as were in force 
at that time when an appeal under S. 16 (3) 
of the Act was filed. Section 30 reads as 
follows :— 

“(1) An appeal from any final order made 
-by the Collector under this Act except an 
order under Section 8 or sub-section (5) of 
Section 28, if preferred within sixty days of 
the date of such order, shall lie to the pre- 
scribed authority; 


Provided that any such appeal may be ad- 


mitted after sixty days of the date of the 
order appealed against, if the appellate auth- 
ority is satisfied that the appellant was 
prevented by sufficient cause from preferring 
the appeal within such period. 

(2) An appeal under this section shall be 
heard and SREST, of in the prescribed 
manner.’ 

Rule 48 as it then was reads thus :— 

“(1) Subject to sub-section (1) of Sec. 30 
an appeal against an order passed under the 
Act by a Collector of the rank mentioned 
below in the first column shall lie to a Col- 
Jector of the area concerned of the rank 
mentioned in the corresponding entry in the 
second column: 

(See corresponding entry below) 
These iwo provisions were pointed out by 
the learned Counsel for the appellants to 

(Contd. on Col. 2) 


(i) Sub-Deputy Collector. 
Gi) Deputy Collector other than Sub- 


divisional Officer. 
‘Gii) Subdivisional Officer. 


(iv) Additional Collector or Collector 
of the district. 
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counter-act the argument put forward by the 
learned Counsel for the .respondents, The 
latter relied upon a notification given in Ap- 
pendix B being notification No. S. O. 99 
dated 30th May, 1967 (published in the 
Bihar Gazette (Extraordinary) dated 19-7- 
1967. This notification reads thus :— 

“In exercise of the powers conferred by 
Clause (b) of Section 2 of the Bihar Land 
Reforms (Fixation of Ceiling Area and Ac- 
quisition of Surplus Land) Act, 1961 (Bihar 
Act XII of 1962), the Governor of Bihar is 
pleased to appoint all Land Reforms Deputy 
Collectors to discharge the functions of a 
Collector under sub-section (3) of Section 16 
of the aforesaid Act, within the local limits 
of their respective jurisdictions.” 


This notification, no doubt, gives power to 
the D. C..L. R. to discharge the functions 
of a Collector under sub-sec. (3) of S. 16 of 
the Act, but that does not mean that an ap- 
plication under Section 16 (3) of the Act if 
decided by the D. C. L. R., an appeal would 
not lie before the Subdivisional Officer. 
Rule 48 (ii) itself provides that the prescribed 
appellate authority from the decision of the 
Deputy Collector other than the Subdivisional! 
Officer to be the Subdivisional Officer. There- 
fore, if the law as it then was prescribed the 
appellate authority to be the Subdivisional 
Officer for entertaining an appeal from the 
decision of the Deputy Collector (other than 
the Subdivisional Officer), then the appellate! 
forum would be the Subdivisional Officer. 
In a Bench decision of this Court in Ram 
Bilas Mahto v. Addi. Member, Board of Re- 
venue (1975 BBCJ (HC) 5328) it has been 
held as follows :— 


“o.oo. eee Under Rule 48 of the Rules read- 
with Section 30 of the Act, if the original 
order is passed by the Sub-Deputy Collec- 
tor, the appeal will lie before the Land Re- 
forms Deputy Collector or Additional Sub- 
divisional Officer, if the original order is 
passed by the Deputy Collector other than 
the Subdivisional Officer then the appeal will 
lie before the Subdivisional Officer, if the ori- 
ginal order is passed by the Subdivisional 


Land Reforms Deputy Collector, or 
Additional Subdivisional Officer. 
Subdivisional Officer. 


Additional Collector or the Collector 
of the district. 

Divisional Commissioner, or to such 
authority as may be appointed from 
time to time by the State Govern- 
‘ment by notification BUbheted in the 
Bibar Gazette.” . 
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Officer the appeal will lie before the 
Additional Collector. or the Collector 
of the district and if tke original order 
is passed by the Additional Collec- 
tor or the Collector of the district, the 


appeal’ will lie before the Divisional Com- 
missioner or such other authority as may be 
appointed from time to wme by the State 
Government by notificatioa published in the 
Bihar Gazette. There is 20 scope for a se- 
cond appeal either under the provision of 
Rule 48 or the Rules reed with Section 30 
of the Act. .. ... 2.” 


Therefore, it has to be held that this con- 
tention of the learned Ceunsel for the res- 
pondents has also no substance. 


12. For the reasons steted above, the ap- 
peal is allowed. and the judgment and the 
decree passed by the Courts below are set 
aside and the suit stands cismissed with costs 
throughout payable to the appellants. 


M. P. VARMA, J. :— I agree. 
. Appeal allowed. 
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B. P. JHA, J. 
Raja Mahto and another, Appellants v. 
Mangal Mahto and other-, Respondents. 


A. F. A. D. Nos. 289 amd 290 of 1976, Dj- 
18-5-1982.* 


Bibar Consolidation of Holdings and Pre- 
vention of Fragmentation Act (22 of 1956), 
Section 4 (c) — Scope — Suit for declaration 
of tifle and recovery of possession — Decree 
passed by trial Court Publication of 
notification under Section 3 — Decree not 
nullified under Section 4 æ) — Only suit, ap- 
peal, reference or revision abafes under this 
section and not the decree or preliminary or 
final decree abates. AIR 1382 Pat 37 and AIR 
1980 SC 2051, Followed; AIR 1973 SC 2451, 
Not foHowed. (Para 5) 
Cases Referred: | Chconological Paras 


AIR 1982 Pat 37 : 1982 3BCJ (HC) 1 3 


AIR 1980 SC 2051 4 
AIR 1973 SC 2451 4 
AIR 1968 SC 714 4 


Prabha Shanker Mishra and Anish Chan- 
dra Sinha, for Appellarcts;- Madhu Sudan 
Singh (for Nos. 1 to 3) m S. A. No. 289/76 
and (for No. 1) in S. 4. No. 290/76, for 
Respondents. 


* Against decision of Chandrashekhar Singh, 
2nd Addl. Dist. Judge. Chapra, D/- 10-3- 
1976. : 
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JUDGMENT :— I shall dispose of these 
two appeals, namely, Second Appeals Nos. 
289 and 290 of 1976, by a common judg- 
ment as these two appeals arise out of a 
common judgment passed by the Civil Court. 

2. Title Suit No. 87/76 of 1961-62 was 
filed for a declaration of title and recovery 
of possession and Title Suit No. 17/24 of 
1963-66 relates to partition. Both the suits 
were tried together and one judgment was 
delivered by the trial Court and by the ap- 
pellate Court. In this Court, against the 
judgment of the appellate Court, these two 
appeals viz; Second Appeals Nos. .289 and 
290 of 1976, have been filed. One Mangal 
Mahto, respondent in both the appeals, has 
filed an application to the effect that a 
notification has been published under Sec. 3 
of the Bihar Consolidation of Holdings and 
Prevention of Fragmentation Act, 1956 
(hereinafter referred to as ‘the Act’). ft is, 
therefore, stated in the supplementary affi- 
davit that the suits and the appeals abated 
under Section 4 (c) of the Act. 

3. It is, therefore, relevant to quote Sec 
tion 4 (c} of the Act, which runs thus :— 

“Every proceeding for the correction of re- 
cords and every suit and proceedings in res- 
pect of declaration of rights or interest in 
any land lying in the area or for declaration 
or adjudication of any other right in regard 
to which proceedings can or ought to be 
taken under this Act, pending before any 
Court or authority whether of the first in- 
stance or of appeal, reference or revision, 
shall, on an order being passed in that be- 
half by the Court or authority before whom 
such suit or proceeding is pending stand 
abated.” 

On a perusal of this section, it is clear that 
the abatement takes place in respect of a pro- 
ceeding or a suit, pending before the Court 
with respect to declaration of title or inter- 
est in any land where consolidation proceed- 
ing is going on. Section 4 (c) of the Act also 
provides that suit, appeal or revision will 
abate. On a perusal of this section, it is 
clear that neither the decree or preliminary 
decree nor final decree will abate as there 
is no such provision under Section 4 (c) of 
the Act. Section 4 (c) of the Act envisages 
abatement of a suit, appeal, reference or 
revision. Section 4 (c) of the Act does not 
state about the abatement of decree or pre- 
liminary decree or final decree. This view 
has been upheld by a decision of the Divi- 
sion Bench of this Court in the case of Tag- 
dish Prasad v. Satya Narain Singh, 1982 
BBC] (HC) 1 : (AIR 1982 Pat 37). As a 
single Judge, I am bound to follow the deci- 


‘sion of the Division Bench. 
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4 Learned counsel for the appellants has 
relied on a decision in Ram Adhar Singh V. 
Ramroop Singh (AIR 1968 SC 714). It is 
stated in this decision that under S. 4 (c) of 
the Act, the suit or appeal will abate. This 
decision does not help the learned counsel 
for the appellants. Learned counsel for the 
appellants has also relied on a decision of 
the Supreme Court in Gorakh Nath Dubey 
v. Hari Narain Singh (AIR 1973 SC 2451). 
In this case, their Lordships were pleased to 
set aside the decree of the High Court in 
view of the application of the principle of 
abatement. This is a judgment of two 
Hon’ble Judges, namely, the Hon’ble Mr. 
Justice K. K. Mathew and the Hon’ble Mr. 
Justice M. H. Beg. The views of these two 
Hon’ble: Judges were not followed by the 
three Hon’ble Judges in Satyanarayan Pra- 
sad v. State of Bihar (AIR 1980 SC 2051). 
Their Lordships quoted in para 2 of the 
judgment as follows :— 


“True, the petitioner is right in saying that 
the High Court should not have “nullified” 
the’ decree of the trial Court but should have 
merely declared that the proceeding stood 
abated, ‘which of course, means that the 
civil proceeding comes to nought.” 


Therefore, the judgment of the three Hon’ble 
Judges of, the Supreme Court were of the 
opinion that the decree passed by the trial 
Court is not nullified under Section 4 (c) of 
the Act I am bound to follow the decision 
of the three Hon’ble Judges of the Supreme 
Court. 


5. I am, therefore, of the opinion that 
under Section 4 (c) of the Act, the suit, ap- 
penl, reference or revision abates and not 
the decree or preliminary or final decree 
abates. 


6. In the result, suits and both these ap- 
peals, viz., Second Appeals Nos. 289 and 290 
of 1976, have abated before this Court. The 
decree or preliminary decree passed in suits 
and in | both the appeals have not abated. | 


Order Sena, 
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; . (RANCHI BENCH) 
l  LALIF ‘MOHAN. SHARMA- AND- 
0 O S ROY, JI. 


“Temu ‘Aspi ¢ Gabba and. others, Petitioners . 
v- State of Bihar and others, Respondents. 


. Civil Writ Jurn.: Case No. 1018 ora 1981 H 


m Dj- 3-4-1982.. 


“ZDRAV = 


Temu Aspi Gabba v. State 


_ present . case. 
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Evidence Act (1 of 1872), Ss. 101-104, 114 
— Petitioners settlees of a colony of Hous‘ng 
Board — Writ for direction to Board to 
maintain the open space described in the site 
plan as “reserved for other utility” and not 
to construct buildings thereon — Petitioners 
relying solely on the site plan and descrip 
tion given therein — From the mere descrip- 
tion of the disputed area as “reserved for 
other utility” no presumption that the same 
was for common use of the seftlees couid be 
raised — No other material produced to sup- 
port claim — Petition liable to be dismissed. 


(Constitution of India, Art. 226). (Para 7) 
Cases Referred: Chronological Paras 
AIR 1979 SC 621 : 1979 All LJ 368 4 
AIR 1968 SC 718 4 


S. N. Roy and Narayan Roy, for Peti- 
tioners; Prabha Shankar Mishra, V. P. Singh 
(for Nos, 4 and 5), Debi Prasad, A. Sahay 
(for Nos. 2 and 3), T. Bodra and M. M. Pal 
(for Nos. 1 and 2), for Respondents. 


LALIT MOHAN SHARMA, J.:— The 
petitioners claim to be settlees of some of the 
quarters in a colony in Adityapur, Jamshed- 
pur of the Bihar State Housing Board (here- 
inafter referred to as ‘the Board’) (respon- 
dent No, 2} and pray by this writ applica- 
tion for issuing a direction to the Board to 
maintain the open space, as shown in the 
site plan, Annexure ‘1’ to the writ applica- 
tion, and not to settle it for constructing 
buildings thereon. The Board is a statutory 
body formed for the purpose of making pro- 
vision for housing facilities. According to 
the petitioners’ case, a prospectus had been 
issued giving out the terms and conditions 
for allotment of houses and house plots in 
detail and the petitioners in response thereto 
made applications and have been granted 
settlements. The settlements were proposed 
to be made by reference to`a site plan, a 
photostat copy whereof has been annexed to 
the writ application as Annexure ‘1’. On the 
north-western side of the plan, a piece ‘of 
land running from east to west has been’ dè- 
scribed as “reserved for other utility’. This 
space has been marked out by the petitioners < 
by red lines and is the subject-matter of the 
. According to their case,- the 
open.space was,.exclusively meant for the 
common benefit .of about 70 settlees includ- 


n ing the petitioners and they :utilized the same.. 
by holding social - ‘functions and -using «it. ast- : 


children’s play . ground.. A- public .water . tap 
also. was - installed there by authorities. 


space - was not . ? intended . -for > ~putting. «up. 


dwelling. houses, : ‘but: "the respondents, 2, and- 3. -_ 
_attempted. to settle “the” same. with strangers. ts 


. The $ 


ry 


“1982. 


which led to several disputes. In the. cir- 
cumstances, the writ ape cation has been 
filed, . 


“2, The panions allezations regarding 
the nature of the space in dispute were 
denied `on behalf of the Boerd and its Execu- 
tive Engineer (respondent No. 3) and it was 
stated in their counter-afficavit that it had 
already been settled under -egistered deeds in 
favour of three persons. The fact that a 
water tap was fitted by the P. H. E. D. was 
admitted but it was said fhat it was at a 
corner of the plot and the P. H. E. D. people 
did not and could not by installing the tap 
determine the nature of tke land. The res- 
pondents also challenged <he claim of the 
petitioners as settlees. Arnexure ‘1’ is not 
accepted as the correct plen. According to 
their case, the correct plam is Annexure ‘A’ 
to the counter-affidavit. 


3. The respondents 4 ard 5 were added as 
respondents as they are claiming their right 
to build on the disputed space. 


4, Mr. Narayan Roy, eppearing in sup- 
port of the application, has contended that 
the petitioners are entitled to the relief claim- 
ed on the basis of the principle of promis- 
sory estoppel. He relied apon the decisions 
in Union of India v: Anglo Afghan Agencies 
(AIR 1968 SC 718) and Motilal Padampat 
Sugar Mills Co. v. State o? U. P. (AIR 1979 


— SC 621). 


:5. So far as the respondents’ challenge 
to the petitioners’ right as settlees is con- 
cerned, I do not find su‘ficient support in 
favour of the respondents’ case. Even if the 
plea against the petitioner No. 4 be assumed 
to be well founded; the writ application must 
be held to be maintainatle at the instance 
of the other petitioners or at least on behalf 
of petitioners 2- and 3. Ent, as will.be dis- 


‘cussed below, the writ application has to be 


dismissed on` merits itself. 


`6- The burden- to prove that the area-in 
dispute was- reserved for other: uses of the 


séttlees including the petitioners is on` the’ 
‘They have no: been ‘able to pro- ` 


petitioners.” 
dùce any. material to” stistain their claim ex- 
cepting the site plan (Annexure 1). Ignoring 
the denial of the respondents. I’ will: assume 
‘in favour of ‘thé: pet-tioners -that An- 
néxure “1? ‘is: the ‘correct “sise plan. ‘Mr. Nard- 
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use of the settlees of the flats. As in the 
case of the roads shown in the plan, the 
learned counsel argued, a presumption arises 
Apart from: An- 
nexure ‘1’, Mr. Roy has not relied either on 
the prospectus or any other material, On 
the first impression the argument appeared 
to be convincing, but en a close scrutiny, it 
is not possible to uphold it. 


7. Mr. Prabha Shanker Mishra, appear- 
ing for the respondents 4 and 5, emphasised 
the inherent difference between a road run- 
ning through the colony and the open land. 
The right of passage of the residents to get 
out of the colony has necessarily to be pre- 
sumed and, therefore, their right to use the 
roads cannot be denied. A similar presump- 
tion may be raised in favour of a park which 
must be presumed to be there for the use of 
the inhabitanis. So far as the area in dis- 
pute is concerned, it is not possible to raise 
any presumption as the description is too 
vague and from its position in the plan, it is 
not possible to draw any inference. The 
petitioners have emphasised the words “other 
utility” for which it is indicated as reserved. 
Mr. Mishra said that it is not indicated that 
the description is connected with the utility 
of the settlees of the quarters. It is said that 
the beneficiary of the ‘utility’ is.the Board 
itself of the general public and by ‘permitting 
the respondents 4 and 5 to build thereon by 
getting a settlement of the open land, the 
purpose for-which it was reserved has been 
allotted built up flats and so Mr. Roy sug- 
gested that settlement of land for erecting 
buildings by settlees is not in contemplation 
in regard to this colony. There is ne sup- 
port for such an assumption. On the other 
hand, in paragraph 6 of the writ petition it- 
self, the settlement of house plots is men- 
tioned apart from allotment of houses. There 
appears to be considerable force in the sub- 
mission of Mr. Mishra. Even. assuming that 
a final conclusion as to the nature of the 
utility for which the area was reserved is not 
possible to be reached, still the petitioners 
cannot succeed as they have failed: to estab-i - 
lish their case in this regard. : 

8. In the result, the writ "application is 
dismissed, but without costs, 


S. ROY, J.:— I ‘agree. with the’ order 


f proposed. E f ter 


` Application dismissed. 


yan, Roy argued that - -thë destription òf the“. can 
disputed -area as’ ‘tesërved- for.. other ‘utility? ~ 
„establishes that:.the: same’ wass for commòn 
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(RANCHI BENCH) 
SATYESHWAR ROY AND 
UMESH CHANDRA SHARMA, JJ. 


Union of India, Appellant v. Narinder 
Singh Kanwar, Respondent. 


A. F. O. O. Nos. 143 and 168 of 1977 (R), 
D/- 23-12-1981.* . 

(A) Arbitration Act (10 of 1940), S. 30 — 
Award — Setting aside of — Arbitrator not 
required to give reasons for award under 
arbitration agreement — Order setting aside 
award for not giving reasons by arbitrator, 
cannot be sustained. (Para 4) 


Œ) Arbitration Act (10 of 1940), S. 30 — 
Award — Setting aside of — Invalidity of 
reference may be a ground for challenging 
the award. ATR 1957 Pat 417, AIR 1975 Pat 
63, AIR 1981 NOC 68 (at), AIR 1960 Pat 
201 and AIR 1969 Pat 114. Held not good 
law in view of AIR 1976 SC 1745. 


(Para 6) | 


(© Arbitration Act (10 of 1940), Ss. 30, 20 
— Arbitrator not referring all dispute under 
arbitration agreement — Award — Validity. 

Where the person competent to refer the 
disputes to the arbitrator had not referred 
all the dispute among parties to the arbitra- 
tor as provided by the arbitration agreement 
and the respondent had not filed an objec- 
tion to it under Section 20 and he accepted 
and participated in the proceeding and no 
objections were taken against it in the lower 
Court, the reference could not be said to be 
invalid and the award made in such case 
would not be invalid. (Para 9) 


(D) Arbitration Act (10 of 1940), S. 30 — 
Award — Setting aside of — Misconduct of 
arbitrator — Arbitrator not deciding the dis- 
pute not referred to him in spite of request of 
party to arbitration agreement — Arbitrator 
cannot be said to have misconducted himself 
in not deciding it. (Para 10) 


Cases Referred: Chronological Paras 
AIR 1981 NOC 68 : 1980 BBCJ (HC) 457 


AIR 1976 SC 1745 
AIR 1975 Pat 63 

AIR 1969 Pat 114 
AIR 1960 Pat 201 - 
AIR 1957 Pat 417 


* Against judgment and decree of Tarke- 
shwar Narain, 3rd Addi. Sub Judge, 
Dhanbad, D- 9-4-1977. | 
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Union of India v. Narinder Singh Kanwar 


Debi Prasad, Sr. Standing Counsel and A. 
Sahay, Jr. Counsel to Standing Counsel, for 
Appellant; Kameshwar Prasad, Pradeep 
Kumar and Sunil Kumar, for Respondent. 


SATYESHWAR ROY, J.:— The defen- 
dants are the appellants. On a reference 
made under an arbitration agreement, the 
arbitrator gave an award. After the award 
was filed in Court, the contractor filed an 
application under Section 30 of the Arbitra- 
tion Act (the Act) for setting aside the award 
and the same was registered as Title Suit No. 
11 of 1976. Union of India filed an applica- 
tion for making the award rule of the Court 
and that was registered as Title Suit No. 56 
of 1975. By the impugned order the Court 
below has set aside the award. As two title 
suits arose out of the same award, Union of 
India have filed two appeals, Miscellaneous 
Appeal No. 168 of 1977 (R) arising out of 
Title Suit No. 11 cf 1976 and Miscellaneous 
Appeal No. 143 of 1977(R) arising out of 
Title Suit No. 56 of 1975. 


2. Admitted facts are that the respondent . 


and appellant entered into written agreement 
by ‘and under which the former agreed to 
execute certain civil engineering works. There 
was clause for referring all disputes to sole 
arbitration of persons appointed by the Chief 
Engineer (C. E.) C. P.W. D. in charge of the 
work at the time of dispute. Disputes arose 
between the parties and by letter dated 15-11- 
1971 the contractor (respondent) submitted 
his claim and requested the C. E. to refer 
the same to arbitrator. The C. E. by letter 
dated 4-2-1972 referred some of the claims 
of the contractor and the claims of the de- 
partment to the sole arbitrator of Shri M.D. 
Iyengar. By letter dated 5-7-1972 Shri Iyen- 
gar resigned from the case and the C. E. by 
letter dated 19/21-7-1972 appointed Shri B. S. 
Sekhon as the sole arbitrator. Shri Sekhon 
in his award held that the appellant was 
entitled to Rs. 68,4£3/- from the respondent. 
By the impugned order the Court below has 
set aside the award. 


3. Three points were urged on behalf of 
the appellants in challenging the order :— (i) 
not giving any reasons by the arbitrator did 
not vitiate the award; (ii) objection regard- 
ing invalidity of reference cannot be subject- 
matter of an application under Section 30 of 
the Act; (üi) an award cannot be set aside 
under Section 30 of the Act on the ground 
that all claims of the respondent. were not 
referred to arbitrator, particularly when the 
respondent took part in the arbitration pro- 


-ceeding without any objection. 
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4, With regard to point No. (i) it appears 
from the arbitration agreement that the arbi- 
trators was not required to give reasons for 
his award. Mr. K. Prasad, learned counsel 
appearing on behalf of the respondent 
fairly conceded that the Court below could 
not have set aside award on this ground. 
We, therefore, hold that the order of the 
Court below in setting asid: the award for 
not giving reasons by the erbitrator cannot 
be sustained. 


5. On point No. (ii) it was submitted by 
Shri D. Prasad appearing en behalf of the 
appellants that for challeng ng the award on 
the ground of invalidity of reference, appli- 
cation under Section 30 of the Act was not 
maintainable. According to him the re- 
spondent ought to have filed the application 
under S. 33 of the Act. He urged that Court 
below, therefore, could not have set aside 
the award on the ground of invalidity of 
reference. Reliance was placed in Basant 
Lal v. Surendra Prasad (AIR 1957 Pat 417); 
B. S. Co-op. Bank v. Phosphate Company 
(AIR 1975 Pat 63) and ashlok Singh v. 
Jugeshwar Singh (1980 BB2J (HC) 457): 
(AIR 1981 -NOC 68). In Basant Lal’s 
case a Bench of this Court held that 
Section 30 of the Act speaks only of 
invalidity in making the award and invali- 
dity of an arbitration reference is neither 
contemplated by nor included in the words 
of Sec. 30 (c) “or is otherwise invalid”. In 
B. S. Co-op. Bank’s case a Bench of this 
Court agreed with that interpretation of “or is 
otherwise invalid” and helc that invalidity 
of reference can be subject matter of an 
application under S. 33 of the Act but not 


Section 30 of the Act. Basant Lals case 
was again referred in ` Ashok Singh’s case 
and the Bench held that the words “or is 


otherwise invalid” do not include invalidity 
of reference. In Deep Narain Singh v. Mt. 
Dhaneshwari (AIR 1960 Pet 201) and Baha- 
dur Singh v. Fuleshwar Sngh (AIR 1969 
Pat 114) also it was held hat invalidity of 
reference cannot be challerged under S. 30 
of the Act. 


6. With respect, if I mzy say so, the law 
laid down in those cases o« that point can 
no longer be held to be good law. In 
Union of India v. Om Prakash (AIR 1976 
SC 1745) the Supreme Cowrt interpreted the 
words “or is otherwise invalid” and held 
that the words “are wide enough to cover 
all forms of invalidity including invalidity 
of the reference”. The cases of Surendra 
Prasad, B. S. Co-op. Bank, Deep Narain 
Singh and Bahddur Singh were decided be- 
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fore the case of Supreme Court. But un- 
fortunately the Supreme Couri case was not 
brought to the notice of the Bench hearing 
the case of Ashlok Singh. In view of the 
decision of the Supreme Court it must be 
held that under S. 30 of the Act, wany 
of reference may be a ground for challeng- 
ing the award. . 


7. This leaves us with point No. (iii). It 
is admitted case that the respondent made 
a number of claims and requested for re- 


ferring all the claims. The C. E. referred 
only some of the claims. It was submitted 
on behalf of the respondent that according 


to clause 25 of the agreement the C. E. was 
required only to appoint the arbitrator and 
he was not required to specify the claims 
which the. arbitrator was required to go into, 
It was further submitted that the C. E, was 
bound to refer all claims of the respondent 
and he had no jurisdiction to withhold from 
reference some of the claims. On these two 
grounds it was urged that the reference was 
invalid and the Court below was correct in 
setting aside the award. The Court below 
has held that the C. E. had no option but 
to refer all the claims. Since the reference 
was in respect of part of the claims of the 
respondent, the reference was a nullity; con- 
sequently the award was liable to be set 
aside. 


8. It is true that the C. E. referred part 
of the claims. Clause 25 of the agreement 
is in a very wide term. It provides that all 
disputes arising out of or relating to the 
contract, except where otherwise provided, 
shall be referred to arbitration by the C. E. 
It was urged on behalf of the respondent 
that since there was no provision in the 
agreement for settling the disputes not refer- 
red otherwise than by arbitration, the refer- 


ence was a nullity. It was submitted on be- 


half of the appellant that reference of part 
of disputes will not make the reference in- 
valid. To my mind invalidity of reference 
may arise out of invalidity in the agreement 
itself or invalidity in the arbitration clause 
of the agreement. Invalidity of reference 
may arise if the reference made was without 
jurisdiction or if made by a person not com- 
petent to do or if not to the person named 
in the arbitration clause. What I have stat- 
ed above may not be exhaustive of cases 
where the reference may be held to be in- 
valid. But in this case there is no dispute 
with the jurisdiction’ ‘of the person, namely, 
the C. E. who had made the reference. 
Therefore, there is no question’ that the per- 
son who referred the. disputes had jurisdic- 
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` tion to'do it. But-it cannot be said that as 
ihe C. E. did not refer all disputes, the refer- 
ence was without jurisdiction. Consequently, 
the reference in this case cannot held to be 
invalid. When the respondent’ found that 
the C. E. had not referred some of the dis- 
putes, it was open to him to file an applica- 
tion under Sec. 20 of the Act for appro- 
priate relief with regard to those disputes. 


9. There is another difficulty for the re- 
spondent. He cannot be allowed to argue 
that the reference was invalid’ when he ac- 
cepted it and participated in the proceeding. 
No objection in this regard was taken in 
the Court below. The Court below, there- 
fore, was not called upon to decide an ‘issue 
not raised by the parties, It was, therefore, 
not required to go into the question of in- 
validity of the reference. For all the rea- 
sons aforesaid the finding of the Court be- 
low that the reference was invalid, and con- 
sequently the award was bad cannot be sus- 
tained. 


_ 10. Mr. K. Prasad submitted that when 
.the respondent had in his statement request- 
.ed the arbitrator to decide. the claim not rẹ- 
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‘but not’ referred by the C. E. 
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- ferred to him; the arbitrator was.’ bound to 


give its finding on the same.’ This according 


‘to him was a misconduct on the part of. the 


arbitrator. It is true that in this statement 
the respondent had requested the arbitrator 
to decide that claim,- but the arbitrator jn 
his award did not decide it on the ground 
that the same had not been referred to him. 


‘In my opinion the arbitrator was correct in 
not deciding that claim. An arbitrator must 


act within the scope of his authority, ` he 
cannot go beyond the reference. It cannot, 
therefore, be held that the arbitrator inis- 
conducted himself in not deciding the | dis- 
pute raised by the respondent before ` Him, 


_ 11. For the ‘reasons aforesaid the appeal 
is allowed, the order of the Court below ‘is 
set aside and the award is made rule of the 


Court. i 


UMESH CHANDRA SHARMA, J. :— I- 


agree. -> ; 
2 Appeal allowed. 
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Cur LJ 157 and 1977 Cur LJ (Civ) 249, 
Overruled (Sep) 362 A 
——S, 55 (1) (b) — Dispute between Co- 
operative Society and employee, agent or 


member of another Co-operative Society —- 
Falls within ambit of arbitration under Sec- 
tion 55 (1) (b). C. W. P, No, 414 of 1981, D/- 
23-3-1981 (Punj), Overruled 

(Jun) 211 A (FB) 





Court-fees Act (7 of 1870) 
See under Court-fees and Suits Valuations. 


COURT-FEES & SUITS VALUATIONS 


—Court-fees Act (7 of 1870) 


~—S. 8, Sch I. Art. I and Sch. II Art. 11— 
Puniab Reanisitioning and Acquisition of 
Immovable Proverty Act (11 of 1953), S. 11 
— Appeal or cross-obiection against com- 
pensation award — Court-fee payable on 
memorandum .of appeal or  cross-obiection 
has to be ad valorem and not fixed one. 
ATR 1957 Punj 32, (1979) 81 Pun LR 
340 (1) and F. A. O. No. 269 of 1979, D/- 
3-9-1979 (Punj) Overruled (May) 152 (FB) 
——Sch. I, Art. 1 — See Ibid. S. 8 

(May) 152 (FB) 
——Sch. II, Art. 11 — See Ibid. S. 8 

(May) 152 (FB\ 





Criminal Procedure Code (2 of 1974) 


——S. 482 — Inherent jurisdiction — Exer- 
cise of, for quashing FIR and consequent 
investigation -—- Permissible (Sep) 372 A (FB) 


Custom 
——Alienation — Right of reversioners 
(Aug) 292 
——Riwaj-e-am — Adoption — Informal 
adoption of son by way of customary 
appointment of an heir — Adopted son 
does not lose his right io succeed in the 


family of his natural father except when 
other son of sons were alive — Succession 
would be governed by Hindu Succession Act 
30 of 1956 (Aug) 289 


Displaced Persons (Compensation and 
Rehabilitation) Act (44 of 1954) 
—~—S. 33 — Suo motu revisional power of 
Central Government — Can be exercised at 
any time — No time limit is prescribed. 
W. P. No. 2143 of 1967, D/- 11-4-1979 (Punj 
& Har), Reversed (Oct) 419 


g Subject Index, A. I. R. 


Divorce Act (4 of 1869) 
mSS., 10, 17 — Petition by wife — Hus- 
“band, guilty of marriage with another wo- 
man — Said guilt not., condoned by wife — 
Decree for dissolution: of - marriage in fa- 

vour of wife, must be confirmed 
. (May) 164 (SB) 
~—S. 10 — Dissolution of- marriage on 
ground of adultery of wife — Wife remain- 
ing ex parte — Evidence from the side of 
husband establishing the fact of adultery — 
Husband entitled to decree for dissolution 
of marriage (Dec) 540 (SB) 
` meS, 17 — See 
(1) Ibid, S. 10 (May) 164 (SB) 
(2) Ibid, S. 18 7 (Jan) 47 (SB) 
~—Ss. 18 and. 17 — ` Reference under 
‘Parties Christians — Application by wife for 
declaring marriage null and void — Hus- 
band marrying applicant misrepresentating 
that -he was bachelor though he was mar- 
tied and having children — First marriage 


proved by evidence of first wife — Mar- 
riage with applicant by Church Authority 
and applicant herself — Evidence not dis- 


credited and Court granting decree — Held, 
that the applicant was entitled to decree of 
nullity of marridge (Jan) 47 (SB) 
Dowry Prohibiiion Act (28 of 1961) 
See under Prohibition... na vs : 


. Drugs and Cosmetics Act .(23 of 1940) 


~-——§s, 33D and E — Enforcement of Sec- 
‘tions 33D and E — Legality of, AIR 1879 
Punj &. Har 238. Reversed (Sep) 347 
eee 33-E — See Ibid, S. 33-D ar 

(Sep) 347 


Easements Act 6 of 1882) 


g 53 — See Evidence Act (1872), 5. 116 
- (Dec) 542 
East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act 
-(50 of 1948) 
See under Tenancy Laws. 


East Punjab Urban Rent Restriction Act 
(3 of 1949) 
See under Houses and Rents.. 


EDUCATION: . 


Maharshi Dayanand University Act (Har- 
yana Act No. 25 of 1975) 


~-—Pre. — See Constitution of India, Arti- 
cle 361 (Nov) 439 H (FB) 
_~---S. 9 -— First Statutes of Maharshi Daya- 
nand University Statutes 4 (6), (7) — Ap- 
pointment of Vice-Chancellor — Terms and 
conditions of appointment — Validity 

(Nov) 439 A (FB) 
———-S, 9-A — Applicability (Nov) 439 E (FB) 
~——5. 9-A — Section 9-A as introduced* by 
Ordinance is discriminatory — Violates Arti- 
cle 14 - (Nov) 439 F (FB) 
—Viaharshi Dayanand University First Sta- 

tute 


~ Statute - t ~ ‘See Constitution of India, 
Art. 361 © (Nov) 439 H (FB) 
Statute 4 (6), (7) — See Education 
‘Maharshi Dayanand University Act (Har- 
yana Act 1975), S. 9 (Nov) 439 A. (FB) 


1982 Punjab & Haryana 
Education (conid.) 


—Maharshi Dayanand University Prospectus — 


for Medical Entrance Exam. (1981-82) 
——Chap. IV, cl. (I) — See Constitution of 
India, Art. 15 (Apr) 100 C 
_—Punjab University Calendar (1979) _ 


“——Vol. II, Chap. 9, Regulation 2.1 — Ex- 
pression .“that the. candidate should have 
.passed the Matriculation examination with 
-English as one of the subjects offered in 
that examination” — Meaning of i 

$ (Jan) 4) 


Essential Commodities Aet. (10 of 1955) 
—>~S, 3 — Haryana Rice Bran (Distribution 
and Price) Control Order (1981), Cl. 4 
Validity (Apr) 108 C 


——S. 3 (2) (c) — Haryana Rice Bran (Dis- . 


tribution and Price) Control Order (1981), 
Cl. 4 — Validity of — Fixation of partial 
control price of the commodity under the 
Act — Not invalid (Apr) 108 B (FB) 


D 


Evidence Act {1 of 1872) 


——~S. 32 — Evidence of premarital rela- 
tionship between the twa spouses by per- 
sons having personal knowledge was admis- 
sible — It was direct evidence which need 
not conform to S. 32 (Jun) 221 C 


——S. 57 — See Hindu Adoptions and 
Maintenance Act (1936), S. 10 (Jul) 282 D 
—-—S. 64 — Mode of proof -- Deed of 


adoption: produced before trial court but no 
objection taken regarding mode of proof -~ 
Party disputing fact of adoption is pre- 
cluded_from raising objection for first time 
in. appeal (Jul) 282 A 


——S. 108 — See Administration of Evacuee’ 


Property Act (1950), S. 2 (c) (Apr) 106 
vo S. 115 —. See also. 
(1) Constitution of India, Art, 29 


(Dec) 533 A 

(2) Land Acquisition Act (1894), 5. 4 
(Aug) 294 
——S. 115 — Plea of waiver or acquies- 
tence — It cannot stand before mandate 
af statute (Oct) 402. B 


——S, 115 — Appointee to post of Vice- 
_chancellor promised renewal of term at the 
.iime of initial appointment — Promisee-ap- 
. 2ointee, ‘a seasoned politician, resigning -his 
seat in assembly on basis of promise — Doc- 
rine of. promissory estoppel is attracted 
(Nov) 439 B (FB) 
Ls. 116 —— See also Houses and Rents — 
East Punjab Urban Rent Restriction Act 


1949), S. 3 . (Jul) 251 
——-S. 116 — Estoppel between licensor and 
Hcensee — Grant of licence by tenant — 


Licensee cannot be permitted to plead that 
licensor, being a statutory tenant was not 
entitled to grant the licence (Dec) 542 


General Clauses Act (10 of 1897) 


—~—S, 3 (b) — No date in Amendment Act 

zs to when it would come into force — In 

view of Section 3 (b), it would be deemed 

e have come into force on the date when 
> was s published in the Cfficial Gazette 

. (Nov) 439 D (FB) 


P~ 
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Haryana Ceiling on Land Holdings Act 
(26 of 2972) 
See under Tenancy Laws. 


Haryana Municipal Act (24 of 1973) 
See under Municipalit.es. 


Haryana Rice Bran (Distribution & Price) 
Control Ord=r (1981). 


——C]. 4 — See also 
(1) Essential Commod&ies Act (1955}, S. 3 
(Apr) 108 Z (FB) 
(2) Essential Commod-ties Act (19553, Sec- 
tion 3 (2) (c) (Apr) 108 B (FB) 


——Cl. 4 — Validity — Not violative of 
Art. 19 (1) (g) of Constitution on ground 
that it interferes with carrying on cf the 


‘business of rice milling of millers 


(Apr) 108 a (FB) 


Haryana Urban Cortrol of Rent and 
Eviction Act -11 of 1973) 


See under Houses and Rents. 


Hindu Adoptions anc Maintenance Act 
(78 of 1956) 


——Ss. 10, 16 — Presumption under €. 16 — 


.When arises — Validity to rebut pr2sump- 


tion— Burden of proof (Jul! 282 B 
——S. 10 — Custom — Proof of — Validity of 


adoption challenged — Plea not taken in 
written statement — Plaintiff not required 
to plead and prove existence of such custom 

(Jul. 282 C 
——S, 10 — Adoption — Custom — Proof 
GË (Jul; 282 D 
——S. 16 — See Ibid, s. 10° (Jul 282 B 

Hindu Law ; 

——Adoption — See Custom — (Punjab) 
Riwaj-e-am — Adoptien (Aug) 289 
-——Streedhan — Dowry and traditional 


_presents given to wife at the time cf mar- 


riage — Right of exclasive ownership over 
such property (Sep) 372 B (FB) 


Hindu Marriage Act (25 of 1955)- 


——s5. 3 (a) — Existence of custom —- Mar- 
riage between childrer of a brother and a 
sister or the two sisters among .Arcras — 


Riwaj-e-am has presumptive evidentiary 
value (Jun) 221 A 
.——Ss. 4 and 5 (iv) — S. 4 is subject to 


other provisions and &. 5 (iv) — Custom or 
usage permitting marriage between persons 
within prohibited degree of relationship is 
expressly saved (Jur) 221 B 
——S. 5 (iv) — See Ibid, S. 4 (Jur) 221 B 
—-—-S. 7 — See Ibid, S. 9 (Mar) 83 A (FB) 
——5Ss. 9 and 7 — Decree obtained by hus- 
band for restitution cf conjugal right re- 


maining. unsatisfied — Petition for divorce 
by husband — Plea cf wife that ausband 
had contracted second marriage — Finding 


of trial court that second. marriage was .not 
proved — Reversal o= finding by single 
Judge — Legality. 1979 Hindu LR 704, Re- 
versed (Mar) 83 A (FB) 


——Ss. 11 and 12 — Marriage solemnized in- 


1973 — Annulment sought in 197€ for al- 
leged fraudulent obtaming of consent — 


-of conjugal rights 


‘Invalid 


Hindu Marriage Act (contd.) 
Delay not being explained, relief was re- 
fused for lashes (Jun) 221 D 
——S. 12 — See also Ibid, S. 11 

(Jun) 221 D 


——ős, 12 and 13 — Application under Sec- 
tion 12. by husband seeking decree of nul- 
lity of marriage on ground that wife had 
failed to give birth to'a child and that she 
had not: been keeping good health — Appli- 
cation was not maintainable (Jun) 221 E 
——S. 13 — See Ibid, S. 12 (Jun) 221 E 


——S. 13 (1) (ia) — Cruelty — Mere alle- 
gation of adultery made against a spouse 
in defence in a written statement does not 
by itself amount to cruelty — Petitioner 
must establish falsity of such allegation . in 
order that it may constitute cruelty. 1979 
Cur LJ (Civ) 509, Overruled (Feb) 60 


——S. 13 (1A) (ii) — Recording of satisfac- 
tion of decree on ‘basis o? statements of par- 
ties in Court that they were willing to live 
together does not tantamount to restitution 
(Jun) 208 


——S. 13-A — Applicability — Petition for 
divorce by husband on ground of desertion 
— Husband wholly guilty of maltreatment 
— No matrimonial misconduct attributable 
even remotely to wife — S. 13-A not at- 
tracted. AIR 1980 Punj & Har 171, Revers- 


ed (Sep) 339 


——S, 27 — Applicability — Not applicable 
to articles of dowry given to wife exclusive- 
ly (Sep) 372 C (FB) 


Hindu Minority and Guardianship Act 
(32 of 1956) 
——S. 8 (2) — Sale of immovable property 
of minor by guardian — Validity — Sale 


by guardian without permission of Court — 
(Jun) 201 A 


‘Hindu Succession Act (30 of 1956) 
-——S. 8 — See Custom (Punjab) Riwaj-e- 


Am — Adoption (Aug) 289 
=——S, 14 — Compromise decree allowing . 
gift of land io married daughters as limited 
estate — Land to revert to father’s collate- 
rals on death of last daughter (Jun) 202 
——S. 14 — Scope — Right of absolute | 
ownership of Hindu women over her 


Streedhan (Sep) 372 E (FB) 


HOUSES AND RENTS 


—East Punjab Urban Rent Restriction Act 
(3 of 1949) 
—~—S. 2 See 
(1) Ibid, S. 13 (3) (a) (Jul) 245 A 
(2) Ibid, S. 13 (3) (a) (i) (Oct) 417 
——S. 2 (c) — See Ibid, S. 13 (3) (a) 
(Jul) 286 
——S: 3 — See also Houses and Rents = 
Haryana Urban (Control of Rent & Evic- 
tion) Act (1973), S. 12 (May) 165 (FB) 
——S. 3 — Exemption under — Applicabi- 
lity — Evacuee property — Allottee induct- 
ing tenant before granting of conveyance 
deed in his favour — By fiction of law pro- 
perty would be deemed to be owned by al- 
lottee (Jul) 251 
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Houses & Rents — East Punjab Urban Rent 
Restriction Act (contd,) ee 

——S. il — See Ibid, S. i3 (2) (ii) (b) ; 

(Jun) 224 
——5S. 13 — Eviction on ground of arrears 
of rent from 1-8-1968 to 17-9-78 — Land- 
lord taking false pleas regarding rate of 
rent — Held in view of false pleas no eject- 
ment order could be passed much less a 
new case could be made out as was done 
by Appellate Court (Apr) 144 
——S, 13 — Civil P. C. (1908), O. 22, R. 10 
— Suit for ejectment — Sale of property 
during pendency of suit — Grant of — 
—' Impleadment of vendee as plaintiff — 
When legal. AIR 1979 Bom 269, Dissented 
from (Jul) 281 
——S, 13 (2) (1) — Eviction — Failure ` of 
tenant to tender rent within time as con- 
templated under Section 13 (2) (1) — Ar- 
rears of rent not tendered on first date of 
hearing of suit —- Eviction order, held, was 


proper (Jan) 23 A 
—~—S. 13 (2) (i) — Tenant tendering rent by 
money-order — No evidence to show that 


there was any undrstanding or agreement 
between the parties that rent will be paid 


by money-orders — Held; it could not be 
said that Post Office was the .agent of 
landlord (Jan) 23 B 
——S. 13 (2) (ii) (b) — Eviction — Pre- 


mises rented out for selling firewood — 
Tenant selling firewood along with it 
tethering buffalo in premises — Held, user 
of premises not changed (Jan) 31 A 


~——Ss. 13 (2) (ii) (b) and 11 — Shop let 
out to tenant for bakery business — Use of 
small portion of shop for residential pur- 
poses does not amount to change of user 
—- Tenant is not liable to ejectment 

- (Jun) 224 
~——S. 13 (2) dii) — Eviction — Rent Con- 
troller’s order of eviction on ground. that 
tenant had impaired value and utility of 
premises — Not substantiated by any co- 
gent evidence on record: — Held that,, ten- 
ant had not impaired value and utility of 
premises (Jan) 31 B 
——S, 13 (2) (iii) — Tenant enclosing front 
and back verandas by brick walls — Act 
falls within mischief of Section 13 (2) (iii). 
C. R. No. 482 of 1964, D/-_ 11- 12-1964 (Puni) 
and C., R. No. 528 of 1970, D/- 21-4-1971 
(Punj), Overruled (Feb) 55 
——S. 13 (3) (a) r/w S. 2 (ec) — Application 
by landlord for ejectment — Application by 
one of the many co-landlords is maintain- 


able. (1980) 2 Rent LR 752 (Mad), Distent- 
ed from (Jul) 286 
—S, 18 (3) (a) (i) and S.2 — Suit for 


ejectment on ground of bona fide require- 
ment of landlord — Rented premises let 
out for business purpose forming part only 
of a whole building —— Rented premises 
whether residential or non-residential 


(Oct) 417° 
——Ss, 13 (8) (a) (iii), 2 — Word “building” 
~~ Meaning — It includes the integrated 


larger building as a whole rather than part 
thereof demised to tenant . (Jul) 245 A 
ummm, 13 (3) (a) (Gii) — Ejectment for re- 
construction — Substantial part of inté- 


Houses & Rents — East Punjab Urban Rent 
Restriction Act (contd.) 
grated larger building becoming unsafe for 
buman habitation — Tenant of part of such 
building can be ejected. C. R. No. 1711 of 
2977, decided on 18-4-1980 (Punj & Har), 
Overruled _ (Jul) 245 B 
——S. 13 (3) (a) (iv) — Eviction petition fil- 
ed after more than 8 years after dismissal 
cf previous ejectment application — Family 
members of landlord growing in age — No 
cther residential building — Held, landlord 
would be entitled to seek ejectment of ten- 


ent (Feb) 64 
—~—S. 15 (1) (a) and (b) —See Ibid, S. 19 (1) 
end (3) (Jul) 250 


——S, 16 — Proceedings before Rent Con- 
troller — S. 35B, C.P.C. as it is has no ap- 
plication — However as Rent Controller is 
Fersona designata he can follow procedure 
under S. 35B and strike off defence 
f i (Apr) 105 
——Ss. 19 (1) and (3), 15 (1) (a) and (b) — 
State Govt. Notifications under S. 15 (1) (a) 
D/- 14-4-1947, 19-10-1957 and 20-12-1958 — 
Authorities empowered by Notifications to 
bear appeals against orders of Rent Con- 
troller passed under Ss. 4, 10, 12 and 13, only 
eee m (Jul) 250 
—Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973) _ 


——S. 7 — See Ibid, S. 13 (2) (i), First Pro- 
viso (May) 155 
——S. 12 — East Punjab Urban Rent Re- 
striction Act (3 of 1949), S. 3 — Notification 
under S. 3 by State Govt. issued on 3-6-59 
— Lease of land by Municipal Committee — 
Lassee-landlord constructed room on it and 
rented it out — Application u/s. 12 by ten- 
ant — Maintainability — Jurisdiction, of 
Rent Controller, held was not barred. (1970) 
75 Punj LR 431, Overruled (May) 165 (FB) 


——Ss. 13 (2) (i) Firs; Proviso 7 — Civil 
P. C. (1908), O. 8, R. 6-D — Eviction pro- 
ceeding on ground of arrears of rent — Dis- 
pute as to exact quantum of rent — Can 
be raised as counter claim in the same evic- 


tion .petition by the fenant. 1970 Ren CJ 

671 (DeJhi);, Dissented from (May) 155 
aR) 13 É) (v) — See also Civil P. C. 
(1308), S, 115 (May) 182 A 


—S5. 13 (2) (v) — Tenancy for fixed term 
— Tenanted premises left unoccupied con- 
tinuously for more than four months dur- 
ing fixed term of tenancy — Eviction 
sought after éxpiry of fixed term can be 
granted (May) 182 B 





Income-tax Act (43 of 1961) 


"LS. 27i (i) (a) G) — Penalty proceédirigs 


urder Cl. (a) of S. 271 (1) (i) — Doctrine of 
means rea not attracted — Only requirement 
for imposing: penalty is presence or absence 
of reasonable cause. 1979 Tax LR 211 (Guj) 
(FB); (1980) 125 ITR 436..(Gau); 1974 Tax 
LE 437 (Mys) and (1979) 120 ITR 65 (Raj), 
Dissented from (Jan) 1C (FB) 


Interpretation of Statutes 


——Fundamental rules — Literal construc- 
ticn — See Punjab Courts Amendment Act 
(1980), S. 3 (3) Gan) 48 (FB) 
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Interpretation of Statut2s {contd.) 

-——Harmòôónióùs consiruction — See Ten- 
ancy Laws —, Punjab Security of Land 
Tenures Act (1953), 5. 6 (Jan) 26 


——Taxing statutes — See Income-tax Act 
(1961), S. 271 (1) (a) (iy (Jan) 1C (FB) 
——Word “lot” — See Panchayats — .Pun- 
jab, Gram Panchayat lection Rules, (1960), 
R. 33 (Oct) 402 C 


Land Acquisition Act (1 of 1894) 


S, 3 (b) — Constitution of India, Arti- 
cle 226 — Proceedings for acquisition of 
land — Petition challenging proceedings — 
Locus standi to file — Purchasers of land 
after notification can file petition 

(Dec) 519 A- (FB) 


——S. 4 — See also Constitution of India, 
Article 226 (Dec) 519 G (FB) 
——Ss. 4, 23 — Land acquisition — Power 
~~ Exercise of — Issuing notification under 


S. 4 for freezing prica and passing award 
at convenient time is against Scheme of 
Act (Jul 276 B 


——Ss. 4,9 (3), 18 — Acquisition proceed- 
ings — Notice under 3. 9 (3),not giving 15 
days — But landowner claiming compénsa- 
tion, and then applyirg for réferénce under 


S. 18 for enhanced compensation , —. En- 
hancement allowed — Appeal not preferred 
— Effect - (Aug) 294 


——Ss. 4 and 6 — Constitution of India, 
Article 226 — Acquisition of land — Inordi- 
nary delay in finalisasion of proceedings — 
Proceedings are vitiated as they become 
tainted with colouratle ‘exercise of power 
— Delay in filing wr.t petition — Effect. 
1980 Punj LJ 414, no: good law in view of 
AIR 1974 SC 2077 (Dec) 519 B (FB) 


——Ss. 4 and 6 — Land acquisition — De- 
lay between issuance of notification under 
S. 4 and that under S 6 — Consideration by 
Court (Dec) 519 C (FB) 
——S, 4 — Challenge to notification under 
Section 4 on ground of colourable exercise 
of power — Petitiorer can file petition 
forthwith (Dec) 519 F (FB) 
——S, 4 (1) — Notif cation under — Un- 
explained delay between publication of noti- 
fication in Gazette and publication of its 


substance in the locality concerned — Pro~ 
ceedings emanating f-om it arè void 
(Jul) 276 A 


——5, 6 — See also 
(1) Ibid, S. 4 (Dec) 519 B, C (FB) 
(2) Constitution of India, Art. 226 
` (Dec) 519 G (FB) 
——S. 6 — Acquisition of land for “public 
purpose” — Acquisition for Mufiicipal Com- 
mitteé — Notificatoon under S.6 shall 
mention that “public purpose” is that . of 
municipalit iy (Sep) 342 
——Ss, 6 and 9 — Acquisition of lands — 
Delay between notifization under S. 6 and 
notices under S. 9 — Effect 
(Dee) 518 D (FB) 
-——S. 9 — See also “bid, S. 6 
(Dec) 519 D (FB) 
——S, 9 — eoquitiy of land — Issue of 
notice under S.9 — Subsequent delay is 


Land Acquisition Act (contd. 


also relevant in determining colourable 
exercise of power ıı (Dec) 519 E (EB) 
——S. 9 (3) — See Ibid, S. 4 (Aug) 294 
—~——S. 17 — See Ibid, S. 35 (Oct) 424 
——S. 18 — See Ibid, S. 4 (Aug) 294 
——S. 23 — See also Ibid, S.4 (Jul) 276 B 


—~—S, 28 — See Civil P. C. (1908), S. 152 
(May) 184 
——Ss, 35, 36 and 17 — Exercise of powers 
under Sections 35 and 36 for temporary oc- 
cupation of the land — Provisions of Sec- 
tion 17 do not apply (Oct) 424 
~-—S. 36.— See Ibid, S. 35 (Oct) 424 


Landlord and Tenants 
——Eviction — Change of user — See 
Houses and Rents — East Punjab Urban 
Rent Restriction Act (1949), S. 13 (2) (ii) (b) 

(Jan) 31 A 
Limitation Act (36 of 1963) 


——S. 3 and Art. 61 — Suit for redemption 
whether in time — Burden of proof on the 
plaintiff — Mutation or revenue entries how 
far helpful (Sep) 349 
——S.,5 — See Tenancy Laws — East Pun- 
jab Holdings (Consolidation and Prevention 
of Fragmentation) Act (1948), S. 42 


(Dec) 538 A 

——Art. 61 — See 
(1) Ibid, S. 3 (Sep) 349 
(2) T. P. Act (1882), S. 92 (May) 185 


——Arts. 65, 110, 113 — Applicability of — 
Suit by co-sharers against tenants of joint 
family property restraining them from pay- 
ing rent to other co-sharers — Limitation is 
governed by Art. 110 or 65 and not by re- 
siduary Art. 113. AIR 1935 Pesh 95, Dis- 


sented from (Mar) 66 
—~—~Art. 110 — See Ibid, Art. 65 (Mar) 66 
—~—-Art. 113 — See Ibid. Art. 65 (Mar) 66 


—— Art. 136 — Decree for possession made 
executable on payment of specified money 
to the judgment-debtors — Decree-holders 
could enforce it forthwith paying or depo- 
siting the money — Decree-holders levied 
Execution within 12 years but deposited the 
money beyond that period — Execution ap~ 
plication was dismissed as time barred, AIR 
1974 All 275, Dissented from (Sep) 353 
——Art, 137 — See Constitution of India, 
Art. 226 (May) 169 D (FB) 


Maharshi Dayanand University Act 
(Haryana Act No. 25 of 1975) 
See under Education. 
Maharshi Dayanand University First 
Statutes . 
See under Education. 


Maharshi Dayanand University, Prospectus 
for Medical Entrance Examination (1981-82) 
Seé under Education. 


Motor Vehicles Act (4 of 1939) 
——Ss. 96 and 102 — Truck accident caus- 
ing injury — Owner of truck and insur- 
ance company impleaded — Death of truck 
owner during pendency of proceeding — 
His legal representative not impleaded — 
Insurance company is liable to satisfy claim 
of -compensation (Jan) 38 A 
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Motor Vehicles Act (contd.) 
~——§, 96 — Truck accident — Claim by 
dependents of deceased — Owner exonerat- 
ed from liability — Insurer cannot be held 
liable for damages. AIR 1967 Pat 342; AIR 
1975 Gauhati 3 (Pt. D), AIR 1968 Mad 436 
and AIR 1974 Andh Pra 310, Dissented; AIR 
1978 Punj & Har 113, Overruled 


—~—-~—S,. 102 — See Ibid, S. 96 (Jan) 38 A 
~-—8. 110-A — Fatal accident — Quantum 
of compensation — Determination. 1980 Acc 
CJ 134 (Punj), Reversed; (1979) 81 Pun LR 
618, Overruled (Nov) 485 
——S. 110-B — Truck accident causing in- 
jury to claimant — Fracture of legs and 
permanent disability caused to the extent 
of 30% — Claimant required to spend some 


Rs. 3,900/- and could not cultivate land 
thereafter and could walk very small dis- 
tance — Held, a sum of Rs. 20,000/- would 


meet the ends of justice and not Rs. 10,000/- 
which was awarded by Tribunal 
(Jan) 38 B 

=, 110-B — Award of compensation — 
Factors to be considered. AIR 1978 Punj 
& Har 166 : 79 Pun LR 300. Overruled 

(Oct) 407 B (FB) 
——Ss. 10-C and 110-D — Punjab Motor 
Accidents Claims Tribunal Rules (1964), R. 20 
— Powers of Claims Tribunal and Appel- 
late Court — Applicability of provisions of 
Civil P. C. (Oct) 407 A (FB) 
——§. 110-D — See Ibid, S. 110-C 

(Oct) 407 A (FB) 


MUNICIPALITIES 


Haryana Municipal Act (24 of 1973) 

~——5. 3 — Right of Government to set up 
municipality in respect of area covered by 
Panchayat — Not negatived by Art. 40 of 
Constitution (Jan) 33 B 
——5S, 3 (1) — Validity — Does not violate 
Article 14 of Constitution (Jan) 33 A 


—Punjab Municipal Act (3 of 1911). 
-——§. 5 (1) — Extension ef Municipal limits 


— Intention of Stale Government’'— Pub- 
Veation of, in ‘such other manner’ — Provi- 
sion mandatory — Determination of other 


manner of publication — Has to be by 
State Government in each case (Mar) 89 
D. 84 — See Ibid, S. 237 (Jun) 193 


——Ss. 237 and 84 — State -Government 
could under Section 237 modify or reverse 
Sub-Divisional Officer’s order made in ap- 
peal under S. 84 (Jun) 193 


——S§, 244 — Validity of — Guidelines for 
use of powers under the section by the 
State not provided — Art. 14 of Constitu- 
tion of India held violated and hence the 
section is invalid. (Constitution of India, 
Art, 14 — Vesting of discretionary powers 
in State Government) (Mar) 69 
fo SON 
, PANCHAYATS 

-Punjab Gram Panchayat Act (4 of 1953) 
—--§. 6 — Findings of fact by the Pre- 
scribed Authority not dpen to challenge in 
writ petition (Sep) 369 F 


(Jul) 267 (FB) 


Panchayats — Panjab Gram Panchayat Act 
(contd,) 
——S. 6 (4) — See “Ibid, S. 138-00 
(Sep) 369 D 

——Ss. 13-B, 13-C, 13-G — Election petition 
fied by unsuccessful candidate and a mem- 
ber of the Sabha — Petition not pressed 
br the former .could be continued by the 
latter (Sep) 369 A 
-—Ss. 13-B, 13-C — One election petition 
ckallenging the election of Panch and Sar- 
pench when possible (Sep) 369 B 
——S. 13-C — See 

(1) Ibid, S. 13-B (Sep) 369 A, B 

(2) Constitution of India, Art. 226 


(Mar) 91 

——S, 13-G — See Ibid, S. 13-B 
(Sep) 369 A 
——S. 13-0 — See Constitution of India, 
Art. 226 (Mar) 91 
——S, 13-00 — See also Constitution of 
India, Art. 14 (Sep) 369 E 


——Ss, 13-00 and 6 (4) — Three women 
candidates contesting —- While setting aside 
the election of one the Prescribed Authority 
could declare another candidate as elected 
-— Mere presence of a third woman candi- 
date could not compel the holding of a fresh 
election among them all (Sep) 368 D 


——S. . 13-00 — Candidate declared elected 
under S. 13-00 — Election petition against 
him is maintainable — Section 13-00 is not 
ultra vires Art. 14 ` (Oct)_ 402 A 


——S, 26 — Prohibition ~- Closing of sale 
of intoxicating liquor at licensed shop with- 
in local area of Gram Panchayat — Resolu- 
tion for by Gram Panchayat — Resolution 
beering no seal of Gram Panchayat sent: to 
cor.cerned authorities by Counsel of Gram 
Panchayat — .Effect of (May) 159 
——S. 81 (1) (f) — See Ibid, S. 82 (2) 


(Jun) 204 ` 


—_$:, 82 (2), 81 (1) (f) and 85 -- Punjab 
Land Revenue Act (17 of 1887), S. 78 — 
Leese for removing dead animals from street 
of village — Lessee to pay lump sum to Pan- 
chayat — Recovery of dues — Dues cannot 
be recovered as land revenue (Jun) 204 


——S. 85 — See Ibic, S. 82 (2) (Jun) 204 


Punjab Gram Panchayat Election 
Rules. (1960) 
ee 6 (1) Proviso — Person himself being 
candidate is barred from proposing another 
— Nomination of the person proposed be- 


cores invalid -- Proposer’s candidature is 
not affected (Sep) 369 C 
——R. 32 — See Constitution of India, Arli- 
cle 226 (Mar) 91 


——R. 33 — Word “lot” — Interpretation of 
— Word is used in singular sense 
(Oct) 402 C 


ee 


Penal Code (45 of 1860) 


——S. 52 — See also Income-tax Act (1961), 
S. 271 (1) (a) (i) (Jan) 1 C (FB) 
——S. 52 — Mens rea — Doctrine of — In- 
grecients — Doctrine not applicable to crimes 
of absolute liability end in economic offen- 
ces 2te.- (Jan) 1 A (FB) 


rd 


co 


coy] 
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Penal Code (contd.) a 
——S. 52 — Mens rea — Taxing statute — 
Imposition of penalty — Coercive civil sanc- 
tion in nature — Mens tea not normaly at- 
tracted (Jan) 1 B (FB) 
——S. 406 — See also Frohibition — Dowry 
Prohibition Act (1961), S 2 (Sep) 372 `G (FB) 
——S, 406 — Entrustment — Charge of cri- 
minal breach of trust ky wife against her 
husband and his close relations — Ma:ntain- 
ability. (1963) 65 Pun LR 667 and 1979 Cri 
LJ 493 (Punj & Har), Overruled 

(Sep) 372 H (FB) 

Pepsu Tenaney and Agricultural Iands 
Act (13 o? 1955) 


See under Tenancy Lews. 
Post Office Ac: (G of 1898) 


——S, 44 — See Houses and Rents — East 
Punjab Urban Rent Restriction Act (1949), 
S. 18 (2) (i) (Jar) 23 B 
Precedents 
—— Judicia] precedents —- Question cf law 
which does not arise must not be dezided 
(Mar) 83 B (FB) 
——Observations in judgment — Binding 
effect : (Sep) 362 B 
——Stare decisis — Doetrine of — See Pun- 
jab Pre-emption Act (1313), S. 15 (1) and (2) 
(Nov) 480 A (FB) 
——Subsequent Division Bench decision in 
conflict with earlier Full Bench decision — 
Cannof hold the fleld — Must give way to 
the weight and authorizy of Full Bench dic- 
tum (Aug) 301 D (8) 
Pre-emption 
——See Punjab Pre-amption Act 


(1913), 
S. 28 


(Jan) 44.A 
PROHIEITION 


~—Dowry Prohibition Act (28 of 1961: 


——S, 2 — Voluntary and affectionete giv- 
ing of dowry and traditional pres2nts’ — 
Not covered by Act (Sep) 372 F (FB) 
—~—S. 2 — Penal Code (1860), S. 406 — Of- 
fences under the Acs and under S. 406, 
I. P. C. —. Cannot stand together or. same 
set of facts (Sep) 372 G 








Punjab Agricultural Produce Markets Act 
(23 of 1961) 
—S, 3 (8) — Suspension of State Agricul- 
tural Marketing Board entails civil conse- 
quences to the Board itself — Rule of audi 
alteram partem is attracted — Applicability 
of rule is also not exeluded by intendment. 
C. W. P, No, 1069 of 1980, D/- ®-5-1980 
(Punj & Har), Revers2d (Jan) 16 


Punjab Capital (Development & Regulation) 
Buildings Eules (1952) 

~——R, 11-D — See Capital of Punjab (De- 

velopment and Reguletion) Act (19&2), Sec- 

tion 8-A (Aug) 301 C (FB) 


Punjab Co-operative Land Mortage Banks © 


Act (26 of 1957) 
= —-§S, 2 — See Constitution of Ind.a, Arti- 
gle fa (Jun) 228 B (FB) 


Punjab Co-operative Societies Act 
(25 of 1961) 
See under Co-operative Societies, 


Punjab Courts Act (6 of 1918) 


——S. 39 (1) (a) — See Punjab Courts Am- 
endment Act (1980), S. 3 (3) (Jan) 418 (FB) 


Punjab Courts Amendment Act (5 of 1980) 
——S,. 3 (3) — Provisions under, do not apply 
to appeals filed before commencement of am- 
endment Act, F. A, O. No. 79 of 1980, D/- 
9-4-1980 (Puni), held overruled in view of 
Amendment Act (Jan) 48 (FB) 


Punjab Custom (Power of Contest) Act 
(2 of 1920) 
—~—S.7 — Will under custom — Validity, 
of, cannot be challenged on ground that an- 
cestral property cannot be willed away 
(Feb) 51 C 
Punjab General Clauses Act (1 of 1898) 
——S. 11 — See Panchayats — Punjab Gram 
Panchayat Election Rules (1960), R. 33 
(Oct) 402 C 
Punjab Gram Panchayat Act (4 of 1953) 
See under Panchayats. 


Punjab Gram Panchayat Election Rules (1960) 
See under Panchayats, 


Punjab Land Records Manual 

—— Para. 7.3 — See Limitation Act (1963), 
S. 3 (Sep) 349 
——Para. 7.32 — See Limitation Act (1963), 
Ss. 3 (Sep) 349 

Punjab Land Reforms Act (10 of 1973)- 

See under Tenancy Laws. 

Punjab Land Reforms Rules (1973) 
See under Tenancy Laws. 


Punjab Land Revenue Act (17 of 1887) 


——S,. 3 (2) — See Tenancy Laws — Punjab 
Security of Land Tenures Act (1953), Sec- 
tion 2 (1) (Jul) 255 B 
—-S, 3 (8) — Expressicn “defaulter” — Re- 
covery of land revenue by lambardar on be- 
halt of Government — Misappropriation and 
embezzlement of — Lambardar is “defaulter” 
in view of amendment of definition — He 
can be arrested in recovery proceedings of 
the money embezzled, 1970 Cur LJ (Punj) 
431; 1971 Pun LJ 166, Held no longer good 
law in view of amendment (Jan) 43 


-——S, 42 — Vesting of rights to brick-earth 


— Claim as to — Cannot be decided in writ 
petition but in Civil Court — High Court 
cannot direct which of the parties should go 
to Court for establishing the title. 1980 Rev 
LR 152 and 1976 Cur LJ (Civil) 498, Overru- 
ed (Oct) 397 (FB) 
——S. 78 — See Panchayats — Punjab 
Gram Panchayat Act (1953), S. 82 (2) 

(Jun) 204 

Punjab Municipal Act (3 ef 1911) 


See under Municipalities, 


‘Punjab Police Rules (1934) 
—~—-R. 19.14 — Rule is directory — Hence 
non-holding of Refresher Course cannot even 
remotely affect validity of selection made for 
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Punjab Police Rules (contd.} 

Lower School Course. 1978 SLWR 318 (Punj), 
Overruled (Apr) 140 
Punjab Pre-emption Act (1 of 1913) 
——S, 15 — Landlord mortgaging property 
after creation of tenancy — Sale of land by 
landlord — Mortgage not redeemed — Te- 
nant ean still pre-empt sale (Mar) 88 
——Ss. 15, 17 — Suit by one set of co- 
sharers — Another suit by different set of 
co-sharers of equal degree filed and decreed 
during pendency of earlier suit — Pending 
suit is liable to be dismissed (Jun) 198 
——S, 15 (1) and (2) — Sub-section (2) over- 
rides sub-sec. (1) — Judgment of five Judges 
Full Bench taking this view — Entitled to 
be affirmed on principle of stare decisis and 
also on soundness on principle and rationa- 
lity (Nov) 480 A (FB) 


—-—S, 15 (1) and (2) — Scope — Sub-sec. (2) 
is independent provision and overrides sub- 
section (1) — Case falling under sub-sec- 
tion (2) — Tenant or co-sharer has no right 
to pre-empt (Nov) 480 B (FB) 
—-—S, 17 — See Ibid, S, 15 í (Jun) 198 
—-—S, 28 — See also Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 
5. 17-A (Jan) 44 B 
——S. 28 — It does not affect the substan- 
tive rights of the parties (Jan) 44 A 


Punjab Requisitioning and Acquisition of 
Immovable Property Act (11 of 1953) 
—-—S. 11 — See Court-fees and Suits Valua- 

tion — Court-fees Act (1870), S. 8 
(May) 152 (FB) 

Punjab Security of Land Tenures Act 
(16 of 1953) 

See under Tenancy Laws. 

Punjab Security of Land Tenures 

Rules (1956) 

See under Tenancy Laws. 


Punjab Settlement Manual (1899) 
—-— Para, 142 — See Tenancy Laws — Pun- 
jab Security of Land Tenures Act (1953), 
S. 2 (1) (Jul) 255 B 
` Punjab University Calendar (1979) 
Sce under Education. 


Representation of the People Act (43 of 1951) 
——S. 97 — See Panchayats — Punjab 
Gram Panchayat Act (1953), S. 13-00 

(Oct) 402 A 
: Specific Relief Act (47 of 1963) 
—-~—~S, 34 — See Limitation Act (1963), Arti- 
cle 65 ` (Mar) 66 

Stamp Act (2 of 1899) 


See under Stamp Duty. 


STAMP DUTY 

—Siamp Act (2 of 1899) 
—-S. 27 — See lbid, Sch. I, Art. 23 

(Jul) 266 
-——Sch, I, Art, 23 and S. 27 = Under Sch, I, 
Art. 23 stamp duty is chargeable on sale 
consideration mentioned in sale deed — Re- 
gistrar cannot determine market value ‘of 
property for charging stamp duty 

(Jul) 266 





Taxing Statutes 


——Mens rea — Applicability — See Income- 
tax Act (1961), S. 271 (1) (a) (i) 
© (Jan) 1 C (FB) 
—— Mens rea — Applicability to penalty pro- 
ce2dings — See Penal Code (1860), S. 52 
(Jan) 1 B (FB) 


TENANCY LAWS 


--East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
7948) 

——Ss. 9 and 30 — Sale of land in 1961 

during consolidation — Mutation not sanc- 

timed in favour of vendee — Revocation of 
consolidation in 1964 and fresh notification 

for consolidation in 1966 — Effect (May) 188 

—~—S, 21 (2), (3) and (4) — See Ibid, S. 42 

(Dec) 538 A 

——S, 30 — See Ibid, S. 9 (May) 188 

——S, 42 — Order in petition under to get 

repartition changed — Validity — Petition 

under S. 21 filed after 7 years, allowed on 
erroneous finding — It amounted to abuse of 

power of Court (May) 148 

——Ss, 42, 21 (2), (3) and (4) — Petition 

under — Claim of right of water course in 

accordance with consolidation scheme — 

Plea of limitation bar against such petition 

— Plea does not lie (Dec) 538 A 


——S, 42 — Petition under — First petition 


ageinst a party withdrawn — Second peti- 
tion filed against different party — Effect 
(Dec) 538 B 
——S, 42. — Petition under — Right of 
wacer-course to land in accordance with 
consolidation scheme (Dec) 538 C 


—Earyana Ceiling on Land Holdings Act (26 
o? 1972) 


——S. 8 (1) — Surplus area — Determina- 
tion of — Sale of land prior to 30-7-1958 — 
Such sale could not be ignored — Surplus 
area has to be determined taking into con- 
sideration such sale (Jul) 262 (FB) 


—Pepsu Tenancy and Agricultural Lands 
Act (13 of 1955) 
——S, 32-E — Possession — Allottee given 
onlz symbolic possession of surplus land — 
Possession deemed to be delivered to allottee 
on depositing compensation by him — Death 
of landowner before allottee depositing 
corrpensation — Effect (Oct) 430 
~-Pinjab Land Reforms Act {10 of 1973) 
—-—-§, 4 — See Ibid, S, 26 (1) (Sep) 356 
——S. 7 — See Ibid, S, 26 (1) (Sep) 356 
—-~-Ss, 26 (1), 4, 7 — Punjab Land Reforms 
Rules (1973), Rr. 8, 9, 19 —- Rules are intra 
vires the provisions of the Act (Sep) 356 
~—Punjab Land Reforms Rules (1973) 
——-R. § — See Tenancy Laws — Punjab 
Lani Reforms Act (1973), S. 26 (1) 
(Sep) 356 

—-—R. 9 — See Tenancy Laws — Punjab 
Lani Reforms Act (1973), S. 26 (1) 

(Sep) 356 
——R. 10 — See Tenancy Laws — Punjab 
Land Reforms Act (1978), S. 26 (I) - 
(Sep) 356 


ee 
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Tenancy Laws (contd.) 
—Punjab Security of Lard Tenures Act (10 
of 1953) 


——§. 2 (1) — ‘Landowner’ — Dohlidar is a 
land-owner for purposes of the Act and he 
_is not a perpetual tenani -— It is an in- 
stance of malik kabza, AIR 1922 Lah 126 and 
AIR 1937 Lah 805, Dissersted from. 1976 Pun 
LJ 586, 1972 Rev LR 56: and 1973 Rev LR 
280, Overruled (Jul) 255 B 
——S,. 5-B (2) — See Ibi, S, 18 


(Sep) 351 
—-—S. 6 — See also Ibic, S., 18 
“(Mar) 76 (FB) 


——Ss 6, 9 (1), 10-A (b), 16, 19 and 21 (1) — 
Interpretation of — Azricultural land ac- 
quired by State Government after 1-2-1955 
by way of gift — Tenants thereon cah claim 
protection by virtue of S. 16 read with S. 9 

(Jan) 26 
——§. 9 (1) — See Ibid, S. 6 (Jan) 26 
—~S. 10-A — See Ibid, 5.18 (Mar) 76 (FB) 


—~—S, 10-A (6) — See Ibid, S. 6 (Jan) 26 
—~—~S, 16 — See 
(1) Ibid, S. 6 (Jan) 26 


(2) Ibid, S. 18 (Mar) 76 (FB) 


——§, 17-A — Protection to tenant against 
pre-emption under S. 1"-A, when available 
— Rule of lis pendens — Applicability’ of 

(Jan) 44 B 
ees 18, 10-A, 6 and 14 — Punjab Security 
of Land Tenures Rules, R. 20-C — Sale of 
agricultural land by big landowner to small 
landowner -— Tenant ev.cted — Subsequent- 
ly such land declared surplus and evicted 
tenant statutorily resettled on land — He is 
tenant of vendee small landowner and can- 
not exercise right of purchase of land ‘under 
S. 18. 1980 Punj LJ 39€, Overruled ; 

i (Mar) 76 (FB) 
——Ss. 18 and 5-B (2) — Tenant filing pur- 
chase application under S. 18 — Landlord 
neglecting to reserve permissible area — 
Landlord should be taken to have selected 
from out of the area in his possession — 
Fresh determination o: surplus area and 
demarcation does not arise. 1980 Pun LJ 11, 


Reversed (Sep) 351 
———§, 19 — See Ibid, S 6 (Jan) 26 
=S, 21 (1) — See Ibd, S. 6 (Jan) 26 


Tenancy Laws (contd. . 
—Punjab Security of Land Tenures Rules 
(1956) - 
——R, 20-C — See Tenancy Laws — Punjab 
Security of Land Tenures.Act (1953), S. 18 
(Mar) 76 (FB) 
—Punjab Tenancy Act (16 of 1887) 


——S. 5 — See Ibid, S. 8 (Jul) 255 A 
——S. 6 — See Ibid, S, 8 (Jul) 255 A 
——S. 7 — See Ibid, S. 8 (Jul) 255 A 


——S. 8 read with Ss. 5, 6, 7 — Term 'per- 
petual tenant’? — Is distinct and different 
from the term ‘trustee’ (Jul) 255 A 





Torts 


—~—Accident — Liability of insurer — See 
Motor Vehicles Act (1939), S. 96 
3 (Jul) 267 (FB) 

Transfer of Property Act (4 of 1882) 


——S. 52 — See Tenancy Laws — Punjab 
Security of Land Tenures Act (1953), S, 17-A 
(Jan) 44 B 
—~—S. 92 — Applicability to State of Pun- 
jab — Non-payment of co-mortgagors’ share 
to the redeeming co-mortgagor within time 
prescribed under Art. 148, Limitation Act, 
1908 would bar them from redeeming 
(May) 185 
——S, 105 — See Houses and Rents — Har- 
yana Urban (Control of Rent and Eviction) 
Act (1973), S. 12 (May) 165 (FB) 
——S,. 111 — See Civil P. C. (1908), O. 7, R. 7 
(Jun) 195 
Words and Phrases 
——Mens rea — See 
(1) Income-tax Act (1961), S. 271 (1) (a) (i) 
(Jan) 1 C (FB) 
(2) Penal Code (1860), S. 52 
Punj 1A (FB) 
—--Word “Perpetual tenant” —  Distinc- 
tion — See Tenancy Laws — Punjab Ten- 
ancy Act (1887), S. 8 (Jul) 255 A 
——Word “Trustee” — See Tenancy Laws 
— Punjab Tenancy Act (1887), S. 8 
(Jul) 255 A 
` Writ Jurisdiction (Punjab and Haryana) 
Rules (1976) 
formes ‘82 — See Constitution of nr Arti- 
cle 226 (May) 169 A, B, C, D, E (FB) 





LIST OF PUNJAB CASES OVERRULED, REVERSED AND DISSENTED 


FROM ETC. IN A. I. R. 1982 
Diss. : : Disseited from in; Over.: Overruled in; Revers.: Reversed in 


AIR 1957 Punj 82 (Pt. A) — Over. AIR 
1982 Punj 152 (FBI (May). 

AIR 1961 Punj 281 — Diss, AIR 1982 Delhi 
487 F (Nov). 

(1961) 2 SCR 371 (Purj) — Over. AIR 1982 
SC 149 D (Feb). 

AIR 1962 Madh Pra 73 (Pt, ‘A’) — Diss. AIR 
1982 Punj 439 H CFB) (Nov). 

ILR (1963) 2 Punj 442 — Diss. 
Him Pra 42 B (Apr). 

(1963) 65 Punj LR 667 — 
Punj 372 H (FB) Sep). 


AIR 1982 


Over. ATR 1982 


(1964) C. R. No. 482 of 1964, D/- 11-12-1964 
(Punj) — Over. AIR 1982 Punj 55 (Feb), 

1964 Cur LJ 157 — Over. AIR 1982 Punj 
362 A (Sep). 


(1965) 1 Delhi LT 362 (Punj) — Over. 
1982 SC 1511 D (Dec), 

(1967) 69 Pun LR 475 — Diss. AIR 1982 Him 
Pra 113 (FB) (Dec). 

AIR 1968 Punj and Har 70 — Diss. AIR 1982 
‘Delhi 14 A (Jan), ` 

(1969) 71 Pun LR (SN) 43 — Over. AIR 1982 
(NOC) 219 A (Ponj) (FB) (Aug). 


AIR 


16.. 


1970 Cri LJ 367- Pünj) — Over. AIR- 1982 

as (NOC) 219: -{(Punj) (FB) :(Aug). 

1970; Cur LJ- ESI (Punj) — Held no. longer 
ggad“law ‘in.view of Amendment. AIR 
“1982 Punj 43 (Jan). ` 

(1970) 72 Punj. LR 431 — Over. ATR 1982 
Punj 165 (FB) (May). 

(1971) C. R, No. 528 of 1970, D/- 21-4-1971 
(Punj) — Over. AIR 1982 Punj 55 (Feb). 

1971 Punj LJ 166 (Punj) — Held no longer 
good law in view of Amendment. AIR 
1982 Punj 43 (Jan). 

1972 Ace CJ 334 (Punj) — Diss. AIR 1982 
' Bom 467 (FB) (Oct). 

1972 Rev LR 563 — Over, AIR 1982 Puni 
255 B (Jul). 

1973 Rev LR 280 — Over. 
255 B (Jul). ; 
1974. Chand LR Cri 171 (Punj) — Over. AIR 

1982 NOC 220 (Punj) (FB) (Aug). 

1974 Punj LR 195 — Diss, AIR 1982. Delhi 
176 A (May). 

AIR 1975 Punj 121 (Pt. A) — Diss. ATR 1982 
Ker 309 (Nov). 





AIR 1982 Punj 


1975 Chand LR (Cri) 57 — Over AIR 1982 


NOC 219 A (Punj) (FB) (Aug). 

AIR 1976 Punj 157 (FB) — Diss. AIR 1982 
Him .Pra 113 (FB) (Dec). 

1976 Chand LR (Cri) 282 (Punj) — Over. AIR 
1982 NOC 220 (Punj) (FB) (Aug). 

1976 Cur LJ (Civil) 498 — Over. AIR 1982 
Punj 397 (FB) (Oct). 

1976 Punj LJ 586 — Over. AIR 1982 Punj 
255 B (Jul). 

(1976) 78 Pun LR 92 — Over. AIR 1982 (NOC) 
Punj 261 A (FB) (Nov). 

AIR 1977 Punj 373 — Diss. AIR 1982 Andh 
Pra 10 (Jan). 

1977 Cur LJ (Civ) 249 — Over. AIR 1082 
Punj 362 A (Sep). 

AIR 1978 Punj and Har 27 — Held no longer 
good law in view of AIR 1979 SC 404. 
ATR 1982 Him Pra 53 A (May). 

AIR 1978 Punj and Har 113 — Over. AIR 
1982 Punj 267 (FB) (Jul). 

AIR 1978 Punj 166 : 79 Pun LR 300 — Over, 
1982 Punj 407 B (FB) (Oct). 


1978 Chand LR (Cri) 152 (Punj) — Over. AIR 
1982 NOC 220 (Punj) (FB) (Aug). 

(1978) 2 Rent LR 601 (Punj) — Revers. 
1982 SC 1043 B (May). 


(1978) SLWR 318 (Punj) — Over. AIR 1982 
Punj & Har 140 (Apr). 


ATR 1979-Punj & Har 238 — Revers. AIR 
1982 Punj 347 (Sep). 

1979 Cri LJ 493 (Punj) — Over. AIR 1982 
Punj 372 H (FB) (Sep). 

1979 Cur LJ (Civ) 509 — 
Punj 60 (Feb). 

(1978) F. A. O. No. 269 of 1979, D/- 3-9-1979 
(Punj) — Over. AIR 1982 Punj 152 (FB) 
(May). 


AIR 


Over, AIR 1982 


List’ of: Bunjabi Gases Overruled ete. in A. I. R. 1982 Gadd 


(1979) W. P. No. 2143 of 1967, D/- 11-4-1979 
(Punj) — Revers. AIR 1982 Punj 419 
(Oct). 

(1979) 81 Pun LR 618 — Over. AIR 1982 Punj 
435 (Nov). 


(1979) 82 Pun LR 340 (1) — Over. AIR 1982 


Punj 152 (FB) (May). 

1979 Hindu LR 704 — Revers. AIR 1982 Pun} 
83 A (FB) (Mar). 

AIR 1980 Punj and Har 172 — Revers. AIR 
1982 Punj 339 -(Sep). 

AIR 1980 Punj 278 —- Revers, AIR 1982 SC 
1106 (Jun). 

1980 Acc CJ 184 (Punj) — Revers. AIR 1982 
Punj 435 (Nov). 

1980 Pun LJ 11 — Revers. AIR 1982 Punj 
351 (Sep). 

(1980) 82 Pun LR 441 — 
Punj 301 C (FB) (Aug). 

(1980) C. R. No. 1711 of 1977, decided on 18-4- 


Over, AIR 1982 


1980 (Punj) — Over. AIR 1982 Punj 
245 B (Jul). . . 
(1980) C. W. P. No. 1069 of 1980, D/- 30-5- 

1980 (Punj) — Revers. AIR 1982 Punj 


16 (Jan). 

(1980) C. W. P. No. 4560 of 1980, D/- 24-9- 
1980 (Punj) — Revers. AIR 1982 Punj 91 
(Mar). 

1980 Chand LR (Cri) 74 (Punj) — Over, AIR 
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AIR 1982 PUNJAB AND HARYANA 1 
, of FULL BENCH 


S$. S. SANDHAWALIA, C. J., B. S. 
DHILLON AND J. V. GUPTA, JJ. 


Commissioner of Income-tax, Patiala, Ap- 


. . plicant v. M/s. Patram Dass Raja Ram Beri, 


Rohtak, Respondent. 


Income Tax References Nos. 
of 1976, DJ- 28-7-1981. 


{A) Penal Code (45 of 1860), S. 52 — 
Mens rea — Doctrine of — Ingredients — 
Doctrine not applicable to crimes of abso- 
lute liability and in economic offences etc. 
< (Words & Phrases — Mens rea). 


The doctrine of mens rea epitomised the 
twin premises of English criminal jurispru- 
dence that in order to constitute a crime, 
there must be an actus rea accompanied by 
the requisite mens rea. A completed offence 
requires both a‘ physical overt act as also a 
guilty state of mind. In crimes requiring 
mens rea as well as actus rea the physical 
act must be contemporaneous with the 
guilty mind, it is not enough that a mentally 
„innocent act is ‘subsequently followed by 
mens rea. The doctriné of mens rea, in 
essence, has application to the law of crimes 
and in its later day development is a rule of 
construction of criminal statutes. Even in 
the realm of criminal offences mens rea may 
be excluded either expressly or impliedly 
by legislative mandate. 
such exclusions are sometimes in crimes of 

' strict or absolute liability’ and in offences of 
economic or: anti-social nature.” 
: ER 1103; (1895) 1 QB 918; AIR 


HY/LY/D799/81/DVT : 
- 1982 P.&H/l q G—40 


56 and 57 


"1951 SC 


remedies 
‘Tevenue, 


Classic example . of . things poles apart,. 


(1798) 101° 


204; AIR 1965 SC 722 and AIR 1977 SC 
2279, Rel, on. (Paras 12, 13) 


(B) Penal Code (45 of 1860), S. 52 — 
Mens rea — Taxing statute — Imposition of 
penalty — Coercive civil sanction in nature 
— Mens rea not normally attracted, (Tax- 
ing Statute — Mens rea — Applicability to 
penalty proceedings). 


The doctrine of mens rea, which in es- 
sence pertains to the realm of criminal law 
would normally be not attracted to the im- 
position of penalties in taxing statutes which 
in essence are coercive civil sanctions and 
for the speedy collection of 

i (Para 19) 


Penalty proceedings in a taxing statute 
are civil proceedings of remedial or coercive 
nature imposing an additional tax as a 
sanction or the speedy collection of revenue. 
Therefore, the imposition of penalty for a 
tax delinquency cannot possibly be ‘equated 
with the conviction and sentence for a cri- 
minal offence. Penalty proceedings in a 
taxing ,statute are, in essence, of a civil 
nature, and therefore the doctrine of mens 
rea, which is essentially applicable in the 
arena of crimes alone cannot be possibly 
attracted to such proceedings and in any 
case should not-.be easily invoked in a field 
altogether different. Penalty proceedings of 
a civil nature for .a tax delinquency and 
punishment for a crime stricto sensu are 
bringing considerations 
which .are applicable basically as the essen- 
tial ingredients of an offence, or as a rule 
of construction of criminal ` statutes, “into 
the field of. penalty. proceedings in a taxing 
statute, which in essence are a coercive civil 
sanction for the speedy collection of revenue 


© 


2 P.& H. 


would thus on larger principles be wholly 
unwarranted. (1942) 317 US 492; AIR 1961 
SC 609; (1967) 64 ITR 669 (Ker) and (1977) 
J07 ITR 832 (Andh Pra), Rel. on. 
(Paras 17, 18) 
(C) Income-tax Act (43 of 1961), S. 271 
() (@@) @ — Penalty proceedings under 
CI. (a) of S. 271 (1) () — Doctrine of mens 
rea not attracted — Only requirement for 
imposing penalty is presence or absence of 
reasonable cause. 1979 Tax LR 211 (Guj) 
(FB); (1980) 125 ITR 436 (Gau); 1974 Tax 
LR 437 (Mys) and (1979) 120 ITR 65 (Raj), 
Dissented from. ( (i) Interpretation of Sta- 
tutes — Taxing statutes; (ii) Taxing Statute 
— Mens rea — Applicability; (iii) Penal Code 


(1860), S. 52; Words and Phrases — Mens 


rea). 

The doctrine of mens rea is not attracted 
to the penalty proceedings within the four 
corners of S, 271 (1) (a). The only require- 
ment, of the statute thereunder is the, pre- 
sence or absence of reasonable cause for the 
tax delinquency and no other. Therefore, 
inducting the requirements of a deliberate 
defiance of law, or contumacious conduct, 
or dishonest intention, or acting in conscious 
disregard of the statutory obligations, is un- 
warranted under S. 271 (1) (a). 1979 Tax 
LR 211 (Guj) (FB); (1980) 125 ITR 436 
(Gau); 1974 Tax LR 437 (Mys) and (1979) 
120 ITR 65 (Raj), Dissented from. > 

(Para 39) 


The basic question whether mens rea is 
attracted in penalty proceedings under Cl. (a) 
of Sec. 271 (1} can be truly answered only 
when viewed against the larger perspective 
of the scheme and the provisions of the 
I. T. Act, 1961. It is manifest that the Act 
first prescribes the duty ‘of filing the Income- 
tax return within the prescribed time and 
then postulates three distinct sanctions for 
the enforcement of that statutory obligation. 
These are, by levying interest under -S. 139, 


by imposing penalty if the delay has been 
occasioned without reasonable cause under 
Section 271 (1) (a), and by convicting and 
sentencing the assessee by treating such 


failure to file the returns as an offence, if it 
was proved that this was wilful. These are 
three distinct and varying degrees of non- 
filing of returns or doing so beyond the pre- 
scribed time and the statute clearly keeps up 
the distinctions at all stages, between the 
three modes. While the legislature has been 
content by imposing only a financial penalty 
on reaching satisfaction as to the absence 
of reasonable cause, it has prescribed the 
presence of wilful failure to furnish returns 
in due time to make it an offence punish- 
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able with a minimum imprisonment added 
with fine. Equally significant is the distinc- 
tion between the word ‘penalty’ as contem- 
plated by S. 271 (1) (a) and the stringent 
punishment provided by S. 276-CC. Refer- 
ence to S, 271 (1) (a) (i) would indicate that 
the legislature itself viewed this ‘penalty’ as 
an addition to the amount of tax, if any, 
payable by the assessee and same is calcu- 
lated in relation to the amount of the as- 
sessed tax. It would be thus obvious that 
the penalty imposed here is in a way relat- 
ed to tax and is part of the assessment pro- 
ceedings. Now what is imposed .under Sec- 
tion 276-CC is altogether different in nature. 
The proceedings therein are neither part of 
the assessment proceedings nor are they 
directly. proportionate to the amount of tax 
leviable. The offender under Cls. (i) and 
(ii) thereof can be visited with rigorous im- 
prisonment which may extend to seven 
years or three -years respectively with an 
addition of fine as well. The difference 
which the statute maintains. between the 
penalty leviable under S. 271 (1) (a) and 
the punishment imposable under S. 276-CC 
is demonstratively patent. Whilst for levy- 
ing penalty, absence of reasonable cause 


has to be shown for imposing punishment, 


wilful failure has to be established and as a 
settled canon of criminal law, the burden 
to do so rests on the prosecution. Wilful- 
ness certainly brings in the element of guilty 
mind and thus the requirement of a mens 
rea but the presence or absence of reason- 
able cause can be something wholly objec- 
tive and/or removed therefrom. Thus from 
the provisions of the Act itself, it irresistibly 
emerges that the element of mens rea is 
made an ingredient for the offence under 
S. 276-CC of the Act and not for the mere 


penalty proceedings under S. 271 (1) (a). 
Case law discussed. 

(Paras 28, 30, 33, 37, 38) 

Cases Referred: Chronological Paras 

(1980) 125 ITR 436 (Gauhati) 38 

1979 Tax LR 211:107 ITR 214 (Guj) (FB) 

35, 36, 37, 38 

1979 Tax LR 193:124 ITR 438 (Madh Pra) 

i i 34 

(1979) 120 ITR 65 (Raj) 38 

AIR 1977 SC 2279 13, 33, 37 


1977 Tax LR 258: 107 ITR 850 (Andh Pra) 


(FB) 34 
(1977) 107 ITR 832 (Andh Pra) 16 
(1977) 108 IFR 92 (Mad) 38 
1977 Tax LR 972:111 ITR 248 (Punj & 

Har) 34 
AIR 1975 SC 1549:35 STC 571:1975 Tax 

LR 1777 '  31A, 32, 33 


-q 


-e 


1982 
1975 Tax LR 625:100 ITR 18 (Andh a 


1975 Tax LR 922 : 103 ITR 149 (Ker) Ea) 


1975 Tax LR 775: 103 ITR 613. 
(FB) 
1974 Tax LR 437:96 ITE. 206 (Mys) 38 
AIR 1971 SC 530 i 32 
AIR 1970 SC 253:83 ITR 26 
29, 30, 31, 32, 33 


eae 
34 


AIR 1970 SC 778 JIA 
AIR 1970 SC 1782: 76 ITR 696 . 
31, 32, 33 
AIR 1968 SC 647 © 32 
(1967) 64 ITR 669 (Ker) , . 16 


AIR 1965 SC 722:1965 C1) Cri LJ 641 13 
AIR 1961 SC 609:41 ITR 425 
15, 28, 31A 
AIR 1951 SC 204:52 Cr LJ 768: 1951 All 
LJ 55 13 
(1943) 11 ITR (Sup) 50: 71942) 1 All ER 
619:167 LT 45, Fattorini (Thcmas) 
(Lancashire) Ltd. v. Inland Revenue Com- 


missioners 31 
(1942) 317 US 492: 87 L ed 418, Murray R. 
Spies v. United States 15 
(1937) 303 US 391:82 L ed 917, Guy T. 
Helvering y. Charles E. Mitchell “18 
1901 AC 495:85 LT 2885:70 LJ PC 76, 
Quinn v. Leathem 32 


(1898) 77 LT 717: 67 LICB 119: 1898 AC 1, 
Allen v. Flood 32 


(1895) 1 QB 918 :72 LT 839:64 Lf MC 
. 218, Sherras v, De Rutzen 13 
(1798) 101 ER 1103:7 Term Rep 509, 

Fowler. v. Padget ; 12 


D. N. Awasthy with E, K. ees for 
Applicant; S. S. Mahajar, for Respondent. 

S. S. SANDHAWALIA, C. J.:— A sharp 
“cleavage of judicial opinion on the spinal 
issue — whether the doctrine of actus: non 
facit reum nisi mens sit rea, is attracted to 
the penalty proceedings strictly within the 
four corners ‘of S. 271 (D) (a) of the In- 
come-tax Act, 1961 — kas necessitated this 
teference to the Full Beach.* 


2. The factual matrix is brief. The re- 
spondent-assessee was a partnership firm. 
A notice under S. 22 (2) of the Indian In- 
come-tax Act, 1922, was served on the as- 
Sessee for the assessmen: year 1961-62. In 
compliance therewith the return was furnish- 
ed by the assessee on 17-6-1962, though the 
due date therefor was 23-6-1961. Admit- 
tedly, there was thus a delay of a little more 


than eleven months in filing the return. 
(Order of reference by Division Bench 


now reported as (1981) 10 Tax Law Rev 
193 (P & H) ........ Ed.). 
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The Income-tax Officer consequently initiat- 
ed penalty proceedings against the assessee 
for the late furnishing of the return. 


3. The.assessee-firm duly furnished a 
written explanation and one of the conten- 
tions raised on its behalf was that the said 
firm, as also the partners thereof, individual- 
ly has paid not only the advance tax as due 
under Sec, 18-A of the Indian Income-tax 
Act, 1922 but also the tax that fell due on 
the completion of the provisional assessment 
under S. 23-B thereof. The Income-tax 
Officer rejected the explanation and came 
to the conclusion that there was no reason- 
able cause for the-delay in filing the return 
and consequently a penalty of Rs. 63,602/- 
was imposed by him under S. 271 (1) (a) 
of the Indian Income-tax Act, 1961 which 
by that time had come into force and is 
hereafter called ‘the Act’. . 


4. The assessee then preferred an appeal 
before the Appellate Assistant Commissioner. 
He also took the view that delay of eleven 
months in filing the return was without rea- 
sonable cause and therefore, the penalty 
under Sec. 271 (1) (a) of the Act, was exi- 
gible. However, he reduced the penalty by 
Rs. 6,358/- because the assessee had paid 
before the date of assessment Rs. 23,590/- 
under Sec. 23-B. of the Income-tax Act, 
1922 and Rs. 5,323/- had been paid by way ` 
of tax deducted at source and these two 
payments had not ‘been taken into account 
by the Income-tax Officer for working out 
the amount of tax that would have been 
payable by the assessee-firm treating it as 
an unregistered firm. 


5. Apparently dissatisfied with the small 
reduction in the quantum of penalty, the- 
assessee then preferred the. second appeal 
before the Income-tax Appellate Tribunal, 
Chandigarh. On his behalf the issue was 
pointedly raised that because no finding of 
existence of any mens rea had been record- 
ed against the assessee, therefore, the order 
imposing penalty was bad in law. It was 
also urged that the assessee had a reason- 
able cause for not filing the returns within 
the prescribed time and ‘lastly, no tax was 
payable by the assessee-firm and therefore, 
no question of levying any penalty could 
arise, 


6. The Tribunal came to the concfusion 
that since factually no tax was payable by 
the assessee and indeed on the other hand, 
some. refund was actually due to it, no 
penalty would be exigible in this case. 
However, with regard to the reasonable 
cause sought to be shown on behalf of the 
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‘assessee for the delayed filing of the returns, 
the Tribunal rejected the same and declined 
to entertain an altogether a fresh plea by 
the assessee that they were misled by their 
Income-tax Advisors in the matter of not 
filing the returns for the two assessment 
years simultaneously, because this ground 
was new. and would involve an investigation 
into fresh facts. 

7. On the crucial issue of the existence 
or otherwise of a mens rea on the part of 
the assessee, the Tribunal concluded as fol- 
lows: 

“The said observation to our mind sug- 

gests that the payment of tax by the part- 
ners on their share income is a relevant 
consideration to determine the question of 
levy of penalty under Sec. 271 (1) (a). In 
these circumstances, we are inclined to 
agree with the assessee that there was on 
its part no contumacious or deliberate dis- 
regard of its statutory obligation.” 
On the aforesaid findings, the Tribunal held 
that no penalty under S. 271 (1) (a) of the 
Act was exigible and allowed the assessee’s 
appeal. 

8. The Gommone of Tonie then 


applied for a reference of the questions of - 


law arising from the appellate order. The 
Tribunal, in stating the case, referred the 
following two questions for the opinion of 
the High Court: 

(1) Whether, on the facts of the case, the 
Tribunal was right, in law, in holding. that 
the penalty leviable under Sec. 271 (1) (a) 
of the Income-tax Act, 1961 had to be 
worked out with reference to the tax that 


remained payable by the assessee after be- - 


ing allowed credit for the tax paid under 
Section 23-B of the Indian Income-tax Act, 
1922 ? 


(2) Whether, on the facts and in the cir- 
cumstances. of the case,, while holding that 
the assessee-firm had no. reasonable cause 
for not filing the return in time, the Appel- 
late Tribunal was right, in law, in holding 
that penalty under S. 271 (1) (a) of Income- 
tax Act, 1961 was not: exigible ? 

9. When the matter: came up before the 
Division Bench*, a mimber of judgments 
holding that the doctrine of mens rea was 
equally attracted to the tax field even under. 
Section 271 (1) (a) of. the Act were relied 
upon with regard to question No. 2_ afore- 
said. A.firm stand to the contrary was 
taken on behalf of the revenue. The Divi- 
sion Bench noticed . the. head-long conflict 
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of judicial opinion on the point: and- also 
observed that the same was one of substan- 
tial importance and was likely to arise in a 
large number of cases. It has, -therefore, 
teferred the larger question — whether 
mens rea is one of the relevant considera- 
tions for the levy of penalty under S. 271 
(1) (a) of the Act or not — for decision by a 
larger: Bench and that is how the matter is 
before us. 

- 10. As has been said at the outset, it is 


even more manifest from the reference 
order, there undoubtedly exist a sharp di- 
vergence of judicial opinion on the basic 


issue before us. Therefore, before one in- 
evitably enters the thicket of the case law — 
and it is indeeda deep one — it becomes apt 
and indeed necessary to examine the issue 
on larger principle and with regard to both 
the scheme and the particular language of 
the statutory provisions. 

11. Now the maxim actus non facit 
reum nisi mens sit rea is rooted in the anti- 
quity of English legal history: | However, 
for our purposes, it is unnecessary to delve 
into its remote origins and it suffers to men- 
tion that the requirement of a guilty state 
of, mind at least for the more serious crimes 
had come to be developed even -by the 
time of Coke, which indeed is as far back 
as the modern lawyer need go. 
stitutes, Coke Sorrecricaly states the law as 
Zollows : 

iaar eaters If one shoot at any wild fowl 
Upon a tree, and the arrow killeth any rea: 
sonable. creature afar off, without any evil 
intent in him, this is per infortunium.” 

12. It would thus appear that. even from 
fhe time of Coke onwards, it was well- 
settled that the doctrine of mens rea , epi- 
tomised the twin premise of English crimi- 
mal jurisprudence that in order to constitute 
a crime, there must be an -actus rea’ ac- 
companied by the requisite mens rea. To 
put it in simple language, a completed of- 
fence requires both physical overt act as 
elso a guilty state of mind. In crimes, re- 
quiring mens rea as well as actus rea, the 
physical act must be contemporaneous with 
the guilty mind, it is not enough that a 
mentally innocent act is - 
lowed by mens rea. To put it in the classi 
words of Lord Kenyon, . C. J.. in Fowler: 
v. Pedget, (1798) 101 ER 1103 at p.. 
“The intent and the. act must both concur: 
ta constitute the crime” 

13. Now it is well-settled that the 1 ‘maxim 


and the doctrine of mens rea, in.its pristine] ` 


essence. was one: af- criminal: law- applicable 
“daw . offences: ‘originally. 
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However, later it came. to have its applica- 
tion ‘as a rule of construct.on in interpreting 
statutory crimes as well. Herein it signifies 
the rule that a guilty mind was an essential 
ingredient of a crime and if there was a 
conflict between the common: law and the 
statute law, it was held tc be a sound rule 
to construe the criminal statute in confor- 
mity with the common law. - However, this 
presumption of a guilty mind to constitute 
a crime in statutory offences was neither 
inflexible nor - irrebuttable : Even in the 
etrict realm of crimes this presumption of a 
guilty mind could be displaced by the lang- 
uage of the statute expressly or by its ne- 
cessary intendment. This principle is well 
highlighted in the oft quo-ed words of Lord 
Wright in the.celebrated zase of Sherras v. 
De Rutzen, (1895) 1 QB 918, as under: 


“There is a presumption that mens rea, 
an evil intention, or a knowledge of the 
wrongfulness' of the act, 5 an essential in- 
gredient in every offence, but that presump- 
tion is ‘liable to be displeced either by the 
words of the. statute crea-ing the offence. or 
by the subject-matter witt which it deals, 
and both must, be considered.” 

The aforesaid view has the stamp of ap- 
proval by, their Lordships of the - Supreme 
Court in Ravula Hariprasada Rao v. State, 
AIR 1951 SC 204, and State of Maharashtra 
v. M. H. George, AIR 1665 SC 722. How- 
ever, the -more mezningful authoritative 
enunciation ; in this context is ‘that by 
Krishna Iyer, J. in.R. S, Joshi v. Ajit Mills 
Ltd., AIR 1977 SC 2279. in the following 
terms w pp. 2287, 2288): 

$ . Even here we may reject the notion 
ie a "penalty or a punishment cannot be 
cast in the form of an absolute or no-fault 
liability but must be preceded by mens rea. 
Whe classical view that ‘no mens rea, no 
crime’ has long ago been eroded and “seve- 
ral laws in India and akttoad, especially. re- 
garding economic. crimes and departmental 
penalties, have created severe punishments 
even where the offences have been defined 
to exclude mens rea. Therefore, the con- 
tention that Sec. 37 (1) fastens a heavy 
liability regardless of fault has no force.in 


depriving the forfeiture of the character of . 


penalty.” 33 

It would -thus : ‘be plain tiat' the doctrine of 
mens rea, in essence, ha: application :to the 
law: of crimes and in its later day develop- 
ment is a rule of constrection of criminal 
statutes. -Even in the -realm of- criminal 
nffences mens rea may te excluded either 
por or impliedly by Is iegilative: mandate, 

lassie. examples “of. . 
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sometimes in crimes of strict or absolute 


` liability and as has been noticed above by 


Krishna: Iyer, J. in offences of economic or 
anti-social nature. 


14. Having seen that mens rea is in 
essence a doctrine pertaining to the criminal] 
law, it becomes vital to determine the pre 
cise nature of the penalty proceedings in a 
taxing statute. Can they be termed as ne 
cessarily criminal proceedings or are they 
civil obligations of a coercive and remedial 
nature? Is it possible to infer simply from 
the word ‘penalty’ used in the statute that 
these proceedings are either offences per se 
or analogous thereto? It is common place 
to say that when a statute provides for im- 
position of penalty, it will have to be found 
out from the scheme of the Act and the 
particular provision under which a penalty 
has been imposed whether it is necessarily 
a punishment for an offence or a civil 
liability imposed as a sanction for the col- 
lection of revenue. The obvious purpose of 
a taxation statute is to collect revenue and 
invariably they take great care in making 
provisions for the collection of taxes -as 
speedily as possible.. Indeed tax arrears 
are the bane -of public revenue which it- is 
the concern of the legislature to remedy. 


15. It appears to me that it will bè 
rather’ wasteful to elaborate on the issue of 
the nature of penalty proceedings in’ a tax: 
ing statute, on principle, because it seems 
to be well-settled by authority. In Corpus 
Juris Secundum, Vol. 85 at page 580, the 
legal position is authoritatively stated thus: 


“A penalty imposed for a tax delinquency 
is a civil obligation, remedial and coercive 
in its nature, and is far different from the 
penalty for a crime or a fine or forfeiture 
provided as punishment for the violation ‘of 
criminal or penal laws; and; ‘that 
the penalty becomes, by operation | “of the 
statute imposing it, a part and parcel of the 
taxes due, and in other jurisdictions penal- 
ties are a type of tax. In still other juris- 
dictions, however, it is held’ that the penalty 
is not a part of the tax, and that will not 
be Tegarded as a legal incident to a tax. 
It is merely a method ‘of enforcing payment 
of the tax.” 

This issue came up. for pointed considera. 
tion before the Supreme Court of the 
United States in Murray R. Spies v. United 
States, (1942) 317 US 492 at P. 495, and. it 


-was held as follows: 


~ “The penaltiės imposed ` by. Congress to 
cafores. the tax. laws embrace both civil 
and’ criminal sanctions. ‘Fhe. former Consist 
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of additions to the tax upon determination 
of fact made by an administrative agency 
and with no burden on the Government te 
prove its case beyond a reasonable doubt 
The latter consist of penal offences enforc- 
ed by the criminal process in the familiar 
manner. Invocation of one does not ex- 
clude resort to the other ..... ...... The 
failure in a duty to make a timely return 
unless it is shown that such failure is due 
to reasonable cause and not due to wilful 
. neglect, is punishable by an addition to the 
tax of 5 to 25 per cent, thereof depending 
on the duration of the default ....... The 
offence may be more grievous than a case 
for civil penalty. Hence, the wilful failure 
to make a return, keep records, or supply 
information when required, is made a mis- 
demeanour, with regard to existence of a 
tax liability.” 

Now it appears that the identical view has 
been taken by their Lordships of the 
Supreme Court themselves in C. A. Abra- 
ham v. Income-tax Officer, Kottayam, (1961) 
41 ITR 425:(AIR 1961 SC 609). Shah, J. 
speaking for the Court observed as follows 
(at p. 612): 

“o.a... By Section 28, the fiability to 
pay additional tax which is designated 
penalty is imposed in view of the dishonest 
contumacious conduct of the assessee. It is 
true that this liability arises only if the In- 
come-tax Officer is satisfied about the exist- 
ence of the conditions which give him juris- 
diction and the quantum thereof depends 
upon the circumstances of the case. The 
penalty is not uniform and its imposition 
depends upon the exercise of discretion by the 
taxing authority; but it is imposed as a 
part of the machinery for assessment of tax 
liability ......... s 
Ii appears plain from the above that their 
Lordships have viewed penalty only as a 
liability to pay an additional tax and penalty 
proceedings have been construed equally as 
part of the machinery for the assessment of 
tax liability. 

16. Having a more direct bearing on the 
point are the following observations of 
Mathew, J. in P. Ummali Umma v. Inspec- 
ting Asstt. Commr. of Income-tax, (1967) 
64 ITR 669 :— 

“No conviction for any offence is involv- 
ed in the imposition of a penalty, Arti- 
cle 20 (1) of the Constitution will have ap- 
plication only when a person is subjected 
to a penalty greater than that which might 
have been inflicted under the Jaw in force 
at the time of the commission of the of- 
fence. This would indicate that commission 
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of an offence: and a conviction thereof are 
necessary in order that the provisions of 
the article may be attracted ...... A penalty, 
therefore, would come within the purview 
of Art. 20 (1) only if the earlier part of 
the. clause is attracted, i.e., there must have 
been a conviction for. an offence. Unless 
there is a conviction, no question of the 
latter part of the article applying will arise 
The imposition of penalty on the 
basis of an act -or omission by an assessee 
is not because the act or omission consti» 
tutes an offence, but because that act’ or 
omission would constitute an attempt at 
evasion. Therefore, penalty is exacted not 
because an act or omission is an offence 
but because it is an attempt at evasion of 
tax on the part of the assessee .........” 
Similar view has again been : expressed by 
the Division Bench in, Commissioner of In- 
come-tax, Andh. Pra. v. Maduri Rajeshwar, 
(1977) 107 ITR 832 (Andh Pra).. - 


17. In view of the afcresaid authoritative 
enunciations, it is unnecessary to elaborate 
the matter further and it would be evident 
that generally penalty proceedings. in a tax- 
ing statute are civil proceedings of remedial 
or coercive nature imposing an additional 
tax as a sanction for the speedy collection 
of revenue. Therefore, the imposition of 
penalty for a tax delinquency cannot pos- 
sibly be equated with the conviction and 
sentence for a criminal offence. 


18. Once it is found that penalty pro- 
ceedings in a taxing statute are, in essence, 
of a civil nature, it would follow that the 
doctrine of mens rea, which is essentially 
applicable in the arena of crimes alone can- 
not be possibly attracted to such proceed- 
ings and in any case should not be easily 
invoked in a field altogether different 
Penalty proceedings of a civil nature for a 
tax delinquency and punishment for a 
crime stricto sensu are things poles apart. 
Bringing considerations which are applicable 
basically as the essential ingredients of an 
offence, or as a rule of construction of cri- 
minal statutes, into the field of penalty pro- 
ceedings in a taxing statute, which in essence 
are a coercive civil sanction for the speedy 
collection of revenue would thus on larger 
principles be wholly unwarranted. If auth- 
ority was needed for this plain proposition, 
it is directly available in the following ob- 
servations of the Supreme Court of United 
States in Guy T. Helvering v. Charles E. 
Mitchell, (1937) 303 US 391: 


“Where civil procedure is prescribed for 


‘the enforcement of remedial sanction, the . 


accepted rules and constitutional guarantees 
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governing the trial of ieee prosecwions 
do not. apply.” s 


19. We have so far viewed the ‘matter 
against a larger canvas to conchide tha the 
doctrine of mens, rea, which in essence pèr- 
tains to the realm of crimidal law would 
normally be not. attracted to | the imposition 
of penalties in taxing statutes ,which in es- 
sence are coercive civil sanctions and reme- 
dies for the speedy collecioù of revenue. 
With this background, ons may now turn 
to the relevant provisicns. of the In- 
come-tax Act, 1961 with regard to. the non- 
filing or the delayed furrishing of ‘income- 
tax returns. However, at the very outset, a 
note of caution may be sounded to nigh- 
light the fact that we prepose to cœfine 
ourselves only to the issus of such penalty 
as is provided under Sec. 271 (1) (a). We 
would wish to make it crystal clear that it 
is not our intent here to dilate on th: im- 
position of penalties generally in abstract or 
even specifically in the other sub-sectioas of 
Section 271 itself. Indeec it is evident that 
even under Cl. (c) of sub-section (1) of Sec- 
tion 271, different considerations might well 
apply because it deals with concealment of 
income or furnishing inaccurate particulars 
thereof.’ It appears to us that any abstract 
generalization of penalty proceedings is a 
wasteful’ attempt, at over-simplification 3f a 
complicated issue ‘which in view of the 
varying language of the statutes cannot but 
be an exercise in futility. To reiterat, we 
confine ourselves strictly to the four con- 
cerns of S.. 271 (1) (a) G) of the Act. 


. 29. Now, the question posed. before this 
Full Bench has been rigktly formulated in 
erudite language but when focussed speci- 
fically on S. 271 (1) (a) -n particular erms, 
the core of the matter is whether con-uma- 
cious conduct, dishonest mtention, deli>erate 
defiance -of law or acting in consciou: dis- 
regard of the statutory omligation with re- 
gard to the furnishing of income-tax returns, 

are jointly or severally the. necessary men- 
tal pre-requisites before penalty under this 
section can be. levelled for a tax delingaency. 
It is to this pointed issue that we nov pro- 
- pose to address ourselves. 


21.- The larger argument on behat of 
the revenue ably projected by Mr. D. N. 
Awasthy and which appears to us a: hav- 
ing patent merit is that -he scheme, of the 
Act visualised three distinct kinds of sanc- 
tions against any infracton of its provi- 
sions with regard to the non-filing or the 
delayed filing of income-tax returns. The 
first: amongst these is spelt out by the rel- 
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evant provisions of Sec. 139 which may be 
read. at the very outset: i 


“139. Return of . Income. 


~ (1). Every person, if his total income or 
the total-income of any other person in re- 
spect of which he is assessable under this 
Act during the previous year exceeded the 
maximum amount. which is not chargeable 
to income-tax, shall furnish a return of his 
income or the income of such other person 
during the previous year in the prescribed 
form and verified in the prescribed manner 
and setting forth such other particulars as 
may be. prescribed : 


(a) In the case of every person whose 
total income, or the total income of any 
other person in respect of which he is as- 
sessable under this Act, includes any income 
from business or profession, before the ex- 
piry of four months from the end of the 
previous year or where there is more than 
one previous year, from the end of the 
previous year which expired last before the 
commencement of the assessment year, or 
before the 30th day of June of the assess- 
ment year whichever is later; 


(b) in the case of every other person, be- 
fore the 30th of June of the assessment year 
“provided that, on an application made in 
the prescribed manner, the Income-tax Offis 
cer may, in his discretion, extend the date 
for furnishing the return and notwithstand- 
ing that the date is so extended, interest 
shall be chargeable in accordance with the 
provisions of sub-section (8).” 

(8) (a). Where the return under sub-sec- - 
tion (1) or sub-section (2) or, sub-section (4) 
for an assessment year is furnished after 
the specified date, or is not furnished, then 
whether or not the Income-tax Officer has 
extended the date for furnishing the return . 
under sub-section (1) or sub-section (2), the 
assessee shall be liable to pay simple inter- 
est at twelve per cent, per annum, reckon- 
ed from the day immediately following the 
specified date to the date of the‘ furnishing 
of the return or, where no return has been 
furnished, the date of completion of the as- 
sessment under Sec. 144, on the amount of 
the tax payable on the total income as 
determined on regular assessment, as reduc- 
ed by the advance tax, if any, paid, and 
any tax deducted at source; 

Provided that the Income-tax Officer may, 


in such-cases and under such circumstances 
as may be prescribed, reduced or waive the 


interest payable by any assessee under, this 
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Explanation 1.— For the purposes of this 
sub-section, “specified date”, ‘in relation to 
a return for an assessment year, means— 

“(a) In the case of every” assessee whose 
total income, or the total income’ of any 
Person in respect of which he is assessable 
under this Act, includes any income from 
business or profession, the date of the ex- 
piry .of four months from the end of the 
previous year or where there is more than 
one previous year, from the end of the pre- 
vious year which expired last before the 
commencement of the assessment year, of 
the 30th day of June of the assessment year, 
whichever is later. 

+ - (b) In the case of every other ‘assessee, 
the 30th day of June of the assessment year.” 
Now the bare reading of the above-quoted 
provisions (without entering into the intri- 
¢acies of the other sub-sections makes. it 
plain that the law obliges the furnishing of 
the requisite income-tax returns on the as- 
sessee who come within its ambit and pre- 


scribes the date and time within which they. 


are to be filed. Any introduction of this 
obligation is just provided for by sub-sec- 
tion (8).. This sanction appears to be at 
the lowest pedestal and-involves a liability 
to pay interest in the case of either non- 
filing or the delayed furnishing of income- 
tax returns. In a way, it is merely a com- 
mercial equivalent for the delayed payment 
of revenue which may well ensure as a 
necessary consequence of the delayed or 
non-filing of returns by a delinquent asses- 
see. Reference in this connection may also 
be made to the statutory rules framed in 
this context and in particular to R. ` 117-A. 
These statutory rules again refer fo and pro- 
yide for the liability to pay interest in the 
contingency spelt out therein. 

22. Proceeding further, it would. appear 
tbat at a higher level than the liability to 
pay the commercial equivalent forthe possi- 
bility of the. Joss to the public revenue, for 
the delayed or non-furnishing of income-tax 
return (under S. 139 and the relevant rules), 
are the provisions of penalties imposable 
under S. 271 (1) (a) of the Act which is con- 


tained. in Chap. 21. The heading of the 
chapter is itself meaningful and is “Penal- 
ties imposable”. This is in. sharp contrast 


with the succeeding Chap. 22 which is titled 
as- ‘Offence and Prosecutions’. . Before advert- 
ing to the relevant provisions in ‘this latter 
chapter, it is necessary to quote ‘in’ extenso 
the relevant provisions of S. 271 around which 
basically the whole’ contioversy revolves : 

“271. Failure to furnish” returns, | comply 
with notices, concealment of- income, etc. 
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(1) If the Income-tax Officer or the.. Ap«: 


pellate Assistant Commissioner or the Com- 


missioner (Appeals) in the course of any pro-. 


ceedings under this Act, is satisfied that any 
person — 


(a) has without reasonable cause failed to 


furnish the return of total income which he 
was required to furnish under  sub-sec. (1) 
of Sec. 139 or by notice given under sub- 
section (2) of S. 139 or Section 148 or has 
without reasonable cause failed to furnish it 
within the time allowed and in the manner 
tequired by sub-section (1) of S. 139 or by 
such notice, as the case may be, or 

{b) has without reasonable cause failed to 
comply with a notice under sub-section (1), 
of S. 142 or sub-section (2) of S. 143, o 
fails to comply with a direction issued under 
sub-section (2A) of S. 142, or 9 

(c) has concealed the particulars of his 
income or furnished- inaccurate particulars 
of such income, 
he may direct that such person shall ` pay 
by way of penalty, — 

(i) in the cases referred to in CL. (a),— . 

(a) in the case of a person referred to in 
sub-section. (4A) of Section 139, where the 
total income in respect of which he is asses- 
sable as a representative assessee does not 
exceed the maximum amount which is not 
chargeable to income-tax, a sum not exceed- 
ing one per cent of the total income comput- 
ed under this Act without giving. effect to 
the provisions of Sections 11 and 12, for each 
year or part thereof during which the default 
continued; 

(b) in any other case, in addition to the 
amount of the tax, if any, payable by him, a 
sum equal to two per cent of the assessed 
tax for every month during which the default 
continued. ; 

Explanation.— In this clause, “assessed tax” 
means -tax as reduced by the sum, if any, 
deducted at source under Chapter XVIIB or 
paid in advance under Chapter XVIIC; 
`~ (ii) in the cases referred to in Clause (b), 
in addition to any tax payable by him, a sum 
which shall not be less than ten per cent but 


which shall not exceed fifty per cent of the 


amount of the tax, if any, which would have 
been avoided if the income returned’ by such 
person had been saceeBien as hen correct in- 
come; 

' (iii) in‘ the cases eina to in Cl. ©, in 
addition to any tax payable by him, a sum 
which shall not be less than, but which shall 
not exceed twice, the amount of tax sought 
to’ be evaded by reason of the concealment 
of particulars of Lis income or the furnishing 
“of ‘inacctrate particulars of such income; 


A, LR.: 


a 


aa 


or 


‘with. Consequently, 


1982: - 


Provided ‘that, if in’ a case falling under 
Cl. (c), the amount of income (as determined 
by-the ITO on assessmen:). in respect. of 
which the particulars have been- concealed or 
inaccurate particulars have been furnished 
exceeds a sum of twenty-five thousand rupees, 
the ITO shall not issue any direction for pay- 
ment by: way of penalty without the previous 
approval of the IAC. 

' Explanation 1: XX xx xx” 
_ 23. Without attempting any close analysis 
of the aforesaid provision, at this stage, the 
heading of Section 271 itself calls for signifi- 
cant notice. This itself classifies the subjects 
with which it deals into (i) failure to furnish 
returns; (ii) failure to comply with notice, 
and (iii) concealment of inzome etc. There- 
from, it is manifest that Section:271 seeks to 
deal with three distinct situations and because 
some’ incidental matters are also included in 
the section, the word “ete.” has been added 
at the end of its heading as well. Proceed- 
ing further it’is equally manifest that the 
aforesaid three situations cre then separately 
and distinctly provided fcr in Cis. (a), (b) 


and (c) of sub-section (1) of Section 271 of. 


the Act. ‘Thus even though the three varie- 
ties of the cases mentionec ‘above are ‘group- 
ed together the section treats each one 
of them’ separately and distinctly. The 
language used for the selevant clauses -is 
‘diverse and whilst the words ‘without reason- 


able cause’ occur in Clauses ‘(a) and (b), they 


‘are conspicuous by their absence in CI. (c). 
Furihermore, the three categories of de- 
linquency in these clauses are separately dealt 
sub-clause (i), which 
refers to the tax delinqu2ncy -mentioned- in 


‘Clause (a) provides for-tke least burdensome 


penalties. 
those in 
penalties 


Sub-clause (ii) which refers to 
Clause (b) impcses a little heavier 
whilst sub-claus2 (iii) which refers 
to cases in Clause (c) provides the highest 
penalties. Had the intemtion been to treat 
all these delinquencies equally, there was 
obviously no need for Parliament to prescribe 
these three varying degrees of penalties. It, 
therefore, follows iden.ical considerations 
cannot and do not apply to Clauses (a), (b) 


and (c) of Section 271 (1) of the Act. 


ing.to the words 
It cannot be. possibly postulated that the ap- 


24. The aforesaid view receives further 


l strength from the fact that sub-clause (i) has 


its own Explanation giving a distinct mean- 
“assessed tax” used therein. 


‘plication of this Explanetion can, be extend- 


ed: to the other clauses as well, On parity of 


reasoning and also for other considerations 


«Which are too manifest to call for elabora- 


tion, it appears to be -plein that the Explana- 
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tion to- sub-clause. (iii) would ‘be limited. in 
its. scope: only to the cases. which come under 
Clause (c) alone, which finds specific mention 
therein. This Explanation, in our. view, has 
no relevance whatsoever to Clause {a) of Sec- 
tion 271 (1). ne 

25. Lastly it may be. mentioned that some 
attempt to invoke the provisions of the earlier 
sub-section (4A) also in this context was 
made .on behalf of the respondent-assessee. 
However, in view of the. fact. that sub-sec- 
tion (4A) and sub-section (4B) have been 
omitted by the Taxation-Laws (Amendment) 
“Act, 1975 with effect from 1-10-1975, it’ is 
now wholly’ unnecessary to advert thereto. 

25A. Even from the aforesaid bird’s eye ` 
view of the statutory provision, it is menifest * 
that Section 271 (1) (a) read with sub-cl. (i) 
is separate and distinct from its other clauses 


-and as said earlier; we intend to focus our-' 


selves entirely therein. A reading of this 
provision would show that what is provided 
herein is a civil sanction far above the mere 
liability to pay interest as a commercial equi= 
valent of delayed and non-filing of returns as 
stands earlier provided under Section 139 (8) 
of the Act. The differences between the 
mere imposition of the interest under S. 139 
and the imposition ‘of penalty under Sec- 
tion- 271 (1) (a), are patent. The later provi- 
sion goes a step further and deals with a 
somewhat graver situation. A penalty as 
provided in Clause (1) may be imposed only 
when the ITO or the AAC is satisfied that 
the delay has occurred without reasonable 
cause. The quantum of the penalty is heavier 
than the interest that is collectable under Sec- 
tion 139 (8). Under Section 271 (1) (a), both 
a power and discretion is vested in the auth- 
ority to impose a heavy penalty by way of 
additional tax though the broad and ihe 
basic guidelines for its imposition are them- 
selves spelt out by the statute. f 

26. Now, the last and the highest sanc- 
tion provided by the Act for the non-filing 
or the delayed furnishing for the return has 
been spelt out under Section 276-CC of the 
Act. Only to highlight, it bears repetition 
that this section falls in Chapter 22, the very 
heading whereof indicates that it relates to 
offences. and prosecutions. As a matter of 
legislative history, it may be noticed that Sec- 
tion 276-CC was substituted for the earlier 
Section 276-C by the Taxation Laws (Amend 
ment) Act, 1975 with ‘effect from’ 1-10-1975, 
‘Its mee ‘provisions deserve notice in 
„extenso : ’ 

“Failure to -furnish returns of income. 
_. If a person, wilfully fails to furnish in diie . 
time the return of. income, which he is ro 
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quired to furnish under sub-section (1) of 
Section 139 or by notice given under sub-sec- 
tion (2) of Section 139 or Section 148, he 
shall be punishable,— í . 


(i) in a case where the amount of tax, 
which would have been evaded if the failure 
had not been discovered, exceeds one hundred 
thousand rupees, with rigorous imprisonment 
for a term, which shall not be less than six 
months but which may extend to seven yeare 
and with fine: - i 


(ii) in any other case, with imprisonment 
for a term which shall not be less than three 
months but which may extend to three years 
and with fine: : 

Provided that a person shall not be pro- 
ceeded against under this section for failure 
to furnish in due time the return of income 
under sub-section (1) of Section 139.” 

It seems plain from the aforesaid provisions 
‘that ‘herein. the wilful failure to furnish re- 
turns of Income-tax is made a serious crime 


which, in its aggravated form is punishable ` 


with the’ minimum sentence of six ‘months 
rigorous imprisonment which may extend to 
seven years and in any other case again with 
a minimum sentence of three months extend. 
ing up to three years with fine. -In this con- 
` text, it deserves recalling that originally the 
word “wilfully” did not find place in the pre- 
decessor Section 276-C of the Act. It was 
only ‘after the Joint Select Committee- had 
forcefully opined that “in accordance with 
the accepted canons of criminal jurisprudence, 
failure to furnish return or produce docu- 
ments etc. should be made punishable only 
when such failure is wilful”, that the word 
‘wilful’ was introduced in Section 276-C with 
effect from 1-4-1971 by Act No. 42 of 1970. 
It would thus be plain that the insertion: of 
the word ‘wilful’ had -been deliberately made 
to incorporate into “this statutory offence, a 
clear requirement of guilty mind or .mens 
rea, When Section. 276-C came to be sub= 
stituted -by the ‘present Section 276-CC, the 
same mens rea was incorporated in the suc- 
cessor provision as well. : 


_27. Now it is against the aforesaid larger 
perspective of the basic scheme of the 
Income-tax Act, 1961 for providing three dis- 
tinct sanctions for the non-filing or delayed 
filing of returns that Mr. D. N. Awastby’s con- 
tention on behalf of the revenue is to be test- 
ed. He had plausibly and forcefully contended 
that the doctrine of mens rea, which essen- 
tially is one from the realm of criminal law 
can be strictly and directly attracted only in 
the last and the highest sanction provided by 
Section 276-C€ of the Act, which creates- a 
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Statutory offence for this tax delinquency. 
Herein, both because the legislature has 
chosen to make it a crime and also because 
in its wisdom, it has introduced the mental 


element of wilfulness in the section itself, a 


guilty state of mind, or to put it technically, 


‘Mens rea is an essential ingredient of the 


offence under the aforesaid section. How- 
ever, as regards the earlier two sanctions 
under Section 139 and Section 271 (i) (a), 
these are neither crimes stricto sensu nor has 
the legislature chosen to prescribe any mental 
element either identical or analogous to wil- 
fulness in those provisions. 
fulness’ or anything equivalent thereto is con- 
spicuous by its absence in Section 271 (1) (a) 
of the Act. . Therefore, firstly to invoke a 
doctrine derived entirely from the realm of 
criminal law into a provision for imposing 
penalties by way of civil and coercive sanc- 
tions would be unwarranted and secondly, to 
thrust an element of wilfulness or contumaci- 
ous conduct in. the same provision when the 
legislature has not employed any such word, 
(in sharp contrast to Section 276CC) would 
be patently doing violence to the plain 
language of the statute. It was submitied 
that to introduce the requirement of wilful- 
ness, contumacious conduct, or. dishonest in- 
tention, in Section 271 (1) (a), merely by a 
process of interpretation, when the legislature 
itself has advisedly avoided: the use of any 
such terminology therein, would be an obvi- 
ous infraction of the sound canons of inter- 


pretation. We find these submissions on be- 


half of the Revenue, to be patently meritori- 
ous, 


28. We take the -view that the basic issue 
before us can be truly answered only when 
viewed ‘against the larger perspéctive of the 
scheme and the provisions of the Income-tax 
Act, 1961. It is manifest that the Act first pre- 
scribes the duty of filing the Income-tax re- 
turn within the prescribed time and then 
postulates three distinct sanctions for the 
enforcement of that statutory’ obligation. 
These are, by levying interest under S. 139 
by imposing penalty, if the ‘delay has been 
occasioned without reasonable cause under 
Section 271° (1) (a), and by convicting and 
sentencing the assessee by treating such 
failure to file the returns as an offence, if it 
was proved that this was wilful. There are 
hree distiict and varying degrees of non- 
Ailing of returns or doing so beyond the pre 
scribed time and the statute clearly keeps up 


‘the distinctions at all stages, between the three 
‘modes. While the legislature has beén con- 


tent by imposing only a financial penalty on; 
reaching satisfaction as to the absence of s] 


The word ‘wil- - 


A 


a 


+ 
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asonable cause, it has prescribed the presence 
of wilful failure to furnish returns in due 
time to make it an offence panishable with a 
;|minimum imprisonment adied. with fine, 
Equally significant is the distinction between 
\the word ‘penalty’ as contemalated by S. 271 
(1) (a) and the stringent punishments provid- 
ed by S. 276-CC.. Reference. to S, 271 (1) 
(a) G) of the -Act ‘would indicate that. the 
legislature itself viewed this ‘penalty’ as an 


able by the assessee and same is. calculated in: 
relaticn to the amount of the assessed tax. It 
would be’ thus obvious that the penalty, im- 
posed here is in a way reated-to tax and 
as was “authoritatively said in C.. A. Abra. 
ham’s case (AIR 1961 SC 6C9) (supra) .is part 
of the assessment proceedicgs. “Now what 
is imposed -under Section 276-CC of the Act 
is altogether different in mature. _The. pro- 
ceedings therein are neither ‚part of the as- 
sessment. proceedings nor are: tbey.. directly 
proportionate to the amourt of tax- leviable. 





© |The ‘offender under Clauses (i) and (ii) there- 


of can be visited with rigorous. imprisonment 
which may extend to seven years. or three 
years ‘respectively with an eddition of fine as 
well. It seems unnecessary to elaborate the 
point because the difference which the statute 
maintains between the penalty leviable under 
Section 271 (1) (a) and tke punishment im- 
posable. under Section 27€-CC of the Act, 
is demonstratively patent. Whilst for levy- 
`~ jing penalty, absence of reasonable cause has 
to be shown for imposing punishment, wilful. 
failure has to be established and as:a settled 
canon of criminal law, the burden to do'so 
rests on the prosecution. ‘Wilfulness certainly 
brings in the element of gilty mind and thus 
ithe requirement of a mens rea. 
‘sence or absence of reasonable cause can be 
something wholly objective and far. removed 
therefrom. Thus from th2 -provisions of the 
Act itself, it irresistibly emerges that -the 
element of mens rea is. made an ingredient 
for the offence under Seciion 276-CC of the 
Act and aot for the mere penalty proceed- 
ings under Section 271 (1) (a). 


29: Concluding the afcresaid discussion in 
the light of the larger priaciple, its legislative 
history, the broad scheme of ‘the Act, and its 
specific provisions, the stage is now set for 
the consideration of the mass of precedent 
on the point. ` As has beem repeatedly noticed, 
there undoubtedly exists à headlong conflict 
of judicial opinion: in’ the ‘various High 


€ Courts, but before adverting thereto it be- 


comes necessary to- notice a- trilogy of Su- 
preme Court cases which by way of analogy 
appear to be the sheet-enchor for the con- 
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trary view. It would appear that the fouatain 
head for’ inducing the requirement of mens 
rea, even in the field of the levy of ‘pecuniary 
penalties for a tax ‘delinquency under 
the Income-tax Act, 1961,- are certain 
broad and general observations first made in 
Hindustan Steel Ltd. v. State of Orissa, (1972) 
83 ITR 26 : (AIR 1970 SC 253). These ob- 
servations seem to have snow-balled in later 
High Court judgment to’ inject the require- 
ment of'imens rea even’ in the limited area 
coveréd'' by Section 271 (1) (a). 
"30. In “Hindustan Steel Ltd: case (AIR 
1970 SC 253) (supra) their Lordships were 
specifically construing the provisions of Ss. 9 
(1) and. 25 (1) (@) of Orissa Sales Tax Act 
(14 of’ ‘1947). Thereunder' penalty had been 
levied’ on the delinquent company for its 
failure to register itself as a dealer. It would 
appear that in the context of the specific pro- 
visions of the Orissa: Sales Tax Act, the fol- 
lowing general observations were made by 
Shah, Actg. C. J., speaking for the Bench 
(at p. 256): poe 
“Under. the Act, penalty may be imposed 
for failure to register as a dealer: S. 9 (1), 
read with Section 25 (1) {a) of the Act. But 
the liability to pay penalty does not arise 
merely upon proof of default in registering 
as a dealer. An order imposing penalty for 
failure to carry out a statutory obligation is 
the result of a quasi-criminal proceeding, 
and penalty will not. ordinarily be imposed 
unless the, party obliged, either acted deli- 
berately in defiance of law or was guilty of 
conduct contumacious or dishonest, or acted 
in conscious disregard of its obligation. 
Penalty will not also be imposed merely be- 
cause it is lawful to do so. Whether penalty 
should be imposed for failure to perform a 
statutory obligation’ is'a matter of discretion 
of the authority to be exercised judicially and 
on a consideration of all \he relevant circum- 
stances. Even if a minimum penalty is pre- 
scribed, the authority competent to impose 
the penalty will be ‘justified in refusing to 
impose penalty; when there is a technical or 
venial breach of the provisions .of the Act 
or where the breach flows from a bona fide 


-belief that the offender is. not liable to act 


in the manner prescribed by ‘the statute. 
Those in charge of the ‘affairs of the~com- 
pany in failing to register the’ company as a 
dealer acted in the honest and genuine belief 
that the company was not a dealer. Grant- 
ing. that they erred, no case for imposing 
penalty was made out.” 

- Even a plain reading of the judgment in 
Hindustan Steel Ltd. case (supra), makes it 
manifest that what feli for consideration there 
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was the Orissa Sales Tax Act and particularly 
the language of Sec. 9 (1). and Section 25 (1) 
(a) thereof and the penalty provided thereby. 
There is not the least reference to the 
Income-tax Act, 1961 in the whole of the 
judgment far from there being any considera- 
tion of the specific provisions of S. 271 (1) (a) 
or the larger scheme of the Act with regard 
to the non-filing or the Jate-filing of the in- 
come-tax returns. With the. greatest . respect, 
we are unable to see how the general ob- 
servations made in the said case, in the con- 
text of an altogether different statute, whose 
language is admittedly not even remotely in 
pari materia with Section 271 (1) (a) of the 
Act can completely cover the issue in the 
present case. Equally it is manifest from the 
aforequoted observation that these are’ wholly 
general in nature. It may well be that cer- 
tain penalties can be imposed only if the 
party acted deliberately in defiance of Jaw or 
is guilty of contumacious conduct in view of 
the specific language of the particular statute. 
Simply because word ‘penalty’ is used, all the 
wide ranging requirements of contumacious 
conduct, deliberate defiance of law, dis- 
honest intention, or conscious disregard of 
statutory obligations, cannot be automatically 
imported into every statute. As we have 
already noticed, mens rea is certainly an 
essential requirement of the offence under 
Section 276-CC of the Act, but is obviously 
not so in the entirely different context and 
language of Section 271 (1) (a). The ob- 
servations in Hindustan Steel Ltd. case 
(supra) have,’ therefore, to. be understood ‘in 
the light of the specific provisions of the law 
therein and the facts with which the Court 
was dealing but to give it a universal applica- 
tion in all penalty cases, irrespective of the 
statutes or their language, would appear to 
be wholly untenable. f 


31. 
Hindustan Steel Ltd. case (AIR 1970 SC 253) 
(supra) was rendered on 4-8-1969, but it came 
tobe reported much later inthe ITRs in the 
year 1972. Grover, J. who was a member 
of the Bench in Hindustan Steel Ltd. case 
(supra), had the-occasion to refer to the same 


case in the later case of CIT, West Bengal I. 


v. Anwar Ali, (1970) 76 TER 696 : (AIR 1970 
SC 1782) with the following observations (at 
p. 1785 of AIR): 


i ot appears to have been ikea as 
settled by. now in the sales: tax Jaw that an 
order imposing penalty. is the result of quasi- 
criminal proceedings (Hindustan Steel. Ltd. 
v. State of ‘Orissa, (AIR 1970 SC 253)). In 
England ‘also it has -never..beén .doubted that 


- uch. proceedings - are. penal :in character: . 
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It calls for notice that judgment in 


' STC 571 (at page 581): 


ATR 
Fattorini (Thomes) (Lancashire) Lid. v. In- 
land Revenue Commrs., (1943-11 ITR (Sup) 
50). 29 

Now a close idos of the jndénient in. 
Anwar Alis case (supra) would show that 


their Lordships were therein construing the - 


provisions of Sec. 28 (1) (c) of the Indian 
Income-tax Act; 1922, which is broadly equi- 
valent to the present S. 271 (1) (c) though not 
being in pari materia: therewith. To put it 
squarely under the said provision, it has to 
be a case of concealment of income. 
been already noticed in considerable detail, 
the provisions of Sec. 271 (1) (c) stand on 
an altogether different. footing from those 
under Section 271 (1) (a) of the Act. The 
language: of Clause (c) does mention conceal- 
ment of the particulars of the income or 
furnishing inaccurate particulars: thereof. It 
is obvious that concealment or .-deliberate 
furnishing of wrong particulars has a clear 
mental element: which is laid down in the 


statute itself. One cannot conceal something 


unconsciously and therefore, concealment is 
inevitably a conscious mental act. It neces- 
sarily follows that in this context, the neces- 
sary mental. requirement is provided by the 
statute itself and has not to be inducted 
therein by the invocation of any general doc- 
trine. Therefore. to extend the ratio of 
Anwar -Ali’s case (supra) to an area where 
there is no question of any concealment and 
in a provision which does not specify any 


As has © 


4 


guilty mental pre-requisite, would again be | 


doing violence both to the language of the 
statute and the sound canons of interpreta- 
tion. As has already been pointed out the’ 
mere fact that penalty proceedings are penal 
in nature, would not necessarily bring in the 


7 


. 


doctrine of mens rea from the realm of crimes _ 


as an essential ingredient thereof. This has 
to be and must be decided on the basis of 
the specific language of the section and the 
larger scheme of the Act. Anwar Ali’s case, 
therefore, must be held as plainly distinguish- 
able, - 

31A. Lastly, in this context are ihe ob- 
servations of Chief Justice Ray, speaking for 
the majority in Khemka and Co. (Agencies) 
Pyt. Ltd. v. State of Maharashtra, (1975) 35 
(AIR 1975, SC 1549 
at p. 1555) to the following effect : 

- “The Income-tax Act, 1961, -imposes penalty 
under Ss.. 270 and 271. These sections. in the 
Income-tax Act, provide fer imposition of 


penalty on contumacious or fraudulent asses- . 


sees. Penalty isin addition to income-tax,. if . » 


eny, determined as payable by the assessee. 


Tax.and ‘penalty.-like tax and.intefest are dis- . 


-tinct and different. concepts inden... thes’. Ines., 
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cover penalty proceedings if it is used to de- 
note the whole procedure foz imposing liabi- 
lity on the tax-payer as happened in. Abra- 
“ham’s case (AIR 1961 SC 609) Penalty is with- 


“jn assessment proceedings jusz as.tax is within- 


assessment proceedings when the relevant Act 
by substantive charging provision levies tax 
as well as penalty. 


Penalty is not merely sanction. It is not 
merely adjutict.to ‘assessment. It is not 
merely consequential-to_a assessment: It is not 


merely machinery. Penalty- is in addition to 
tax and is a liability under the Act. Refer- 
ence may be made to S. 28 of the Indian. In- 
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PB. & H. 
every passing ‘observation therein as if it 
were the ratio thereof was first highlighted in 
the classic words: of Earl of Halsbury, Lord 
Chancellor, in Quinn v. Lasthem, 1901 AC 
495: OE , i 
“Now, before discussing the case of Allen 
v. Flood, ((1898} 77 LT 717) and what was.. 
decided therein there.are two observations of 
a general ‘character which I wish to make, 
and one is to repeat what I have very often © 
said before, that every judgment must be _ 
read as applicable to the particular facts 
proved, or assumed to be proved, since the 
generality of ‘the expressions which may be 
found there are not intended to be expositions 


come-tax Act, 1922, where penalty is provided~ of the whole Jaw, but governed and qualified 


for concealment of income. Fenalty is in addi- 
tion to the amount of income-iax. This Court 
in Jain Brothers v. Union of India, (AIR 
1970 SC 778) said that pena-ty is not a con- 
tinuation of assessment proceedings and that 
penalty ‘partakes of the : :character of addi- 
tional tax.” ` 

What calls for pointed mie in  Khemka’s 
case (supra) is the fact tha- their Lordships 
were construing ‘the specife provisions of 
Section 9 of the Central Sales Tax Act 


and the corresponding provisions’ of the - 


Bombay Sales Tax Act nd the - Mysore 
Sales Tax Act, and in -the context of 
invoking those provisions cf the imposition 
of penalty.” The specific issue of penalties 
under Section 271 (1) @) Jid not remotely 
fall for consideration. ‘Even as regards penal- 
ties under Clause (c), such zases of conceal- 
ment of. income may well stend on an entirely 
different footing. We are ckearly of the view 
‘that the general observations made by way 
of analogy in Khemka’s case (supra) are not 
even remotely attracted to the basic issue 
which falls for determination here. 

32. Having individually distinguished the 
trilogy of. the three Supreme Court ‘cases, it 
deserves highlighting with regard to them 


collectively that the limited point before us. 


specifically under Section 271 (1) (a) of thé 
Act was never even remotely before their 
Lordships in any one of those cases. The 
strict ratio of all the thre: judgments ad- 
mittedly does not cover the issue which falls 
for® consideration here. ` `The provisions, 
which their Lordships were considering in 
the aforesaid cases were uncoubtedly different 
and their language is not even remotely in 


pari materia with that “of. Section -271 (1) (a). ` 
Wherefore, to. invoke these three judgments - 


éas either binding or conclusive on the specific 
point before us appear to ne as rather: un- 


warranted. The danger of -construing prece-. © 
dent‘ as*if. they: were. statues: and. assuming.» 


by~the: ‘particular facts of the case in which 
such expressions are to be found. ~ The other 
is that a case is-only an authority for what it 
actually decides. I entirely deny that it can 
be quoted for a proposition that may seem 
to follow logically from it. Such a mode of . 
reasoning assumes that the law is necessarily.. 
a logical code, whereas every lawyer must 
acknowledge that the law is not always logi- 
cal at all.” 


The aforesaid observations have found ex- . 
press approval in State of Orissa v. Sudhansu . 
Sekhar Misra, AIR 1968 SC 647, with the 
following added observations Bt. pp. (651, 
652): - 


“A decision is only an authority for what 
it actually decides. What is of the essence . 
in a decision is its ratio and not every -ob---. 
servation found therein not what logically - 
follows from the various. observations maide 

it . > 
n + at kk 
It is not a profitable task to extract a sentence ; 
here and there from a judgment.and to build 
upon it.” z 
The identical view has then ‘been reiterated 
by the whole Court in Madhav Rao Jivaji . 
Rao Scindia Bahadur v. Union of India, AIR. | 
1971 SC 530 (at p. 578) =e 

ttk r +4 

Tt is difficult to are word, a clause or 
a sentence occurring in a judgment of this 
Court, divorced from its context, as contain- — 
ing a full exposition of the law on a ques- 
tion when the question did not even fall to 
be answered in that Judgment.” 

In the light of the above, it would appear 
that any overly reliance on the passing and 
general observations in Hindustan Steel Ltd.'s * 
case (AIR 1970 SC-253) (supra), Anwar Ali- 


- (AIR 1970 SC 1782) and Khéemka and Co.’s-- 


(AIR 1975-SC 1549) cases (supra), as being - 
conclusive -on the point eter: us is r obliy 
unwarranted, i ; 
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33. Lastly, in this context, it is now plain 
that even in the realm of the precedents of 
the final Court, the death-knell to the theory 
that mens rea is a necessary ingredient of all 
penalty proceedings in taxing statutes, has 


now been sounded in the. seven-Judge Bench . 


judgment of their Lordships in R. S. Joshi 
v. Ajit Mills Ltd., AIR 1977 SC 2279, There- 
in what. fell for pointed consideration were 
the provisions of S. 37 of the Bombay Sales 
Tax Act, 1959 as applicable in the State of 
Gujarat. This provision provided that if any 
person or dealer collected tax under the Act 
or in contravention of the provisions of the 
section or in excess of the amounts provided 


therein, he would be liable to pay in addi- 


tion to any: tax, a penalty of an amount pre- 
scribed in sub-clauses (i) and (ii) of Cl. (b) 
of sub-section (1) of the aforesaid section. It 
was sought to. be argued before the Bench 


that the penalty so imposed was by way of. 
forfeiture and that penalty and forfeiture. 


were distinct things and in any case no mens 


rea having been prescribed for a provision. 


so gravely penal, the same was not sustain- 
able. Reversing the judgment of the Guja- 
rat High Court, Krishna Iyer, J., speaking 
for himself and five other members of the 
Bench concluded in this specific context of a 
penalty in a taxing statute in the following 
words which bear repetition (at pp. 2287, 
2288) : 


“+ * * The Criminal Procedure Code, Cus- 
toms and Excise Laws and several other 
penal statutes in India have used diction 
which accepts forfeiture as a kind of penalty. 
When discussing the rulings of this Court, 
we will explore whether this true nature of 
‘forfeiture’ is- contradicted by anything we 
can find in Section 37 (1), 46 or 63. 


Even here we may reject the motion that 
a penalty or a punishment cannot be cast in 
the form of an absolute or no-fault liability 
but must be preceded by mens rea. The 
classical view that ‘no mens rea, no crime’ 
has long ago been eroded and several laws 
in India and abroad, especially regarding 
economic crimes and departmental penalties, 
have created severe punishments even where 
the offences have been defined to exclude 
mens rea. Therefore, the contention that 
Section 37 (1) fastens a heavy liability regard- 
less of fault has no force in depriving the 
forfeiture of the character of penalty.” ` 


Again on. this specific point Kailasam, J., 
in his concurring judgment _ observed as 
foliows. (at p. 2303) : . 


“Mr. Kaji next submitted ‘that forfeiture ‘if 
it is to be penalty would be confined to acts 
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where there is a guilty mind. In other words, 
he submitted that the penalty would be con- 
fined only to wilful acts of omission and 


commission in contravéntion of the provisions R 


of the enactment, ‘This plea cannot be ac- 


cepted as penal consequences can be visited T 


on acts which are committed with or with- 
out a guilty mind. For proper enforcement 
of various provisions of law, it is common 
knowledge that absolute liability is imposed 
and acts without mens rea are made punish- 
able.” 


It would be nini from the aforesaid 
observations that any universal of blanket 
theory ‘that mens rea or a guilty mind is a 
necessary pre-requisite before any penalty 
can be levied in a ‘taxing statute, has now 
been authoritatively and conclusively nega- 
tived by their Lordships of the Supreme 
Court themselves. Even if the trilogy of the 
earlier three cases- in Hindustan Steel Ltd., 
(AIR 1970 SC 253),-Anwar Ali (AIR 1970 
SC 1782) and Khemka’s (AIR 1975 SC 1549) 
(supra), had made any passing observation 
to the contrary, those must now give way to 
the categoric statement of the law by the 
larger Bench of seven-Judges in R. S. Joshi’s 
case {AIR 1977 SC 2279) (supra). 


34. It remains now to advert to the 
streams of judicial opinion in various High 
Courts. As of today, the locus classicus for 
the view that the doctrine of mens rea is 
not attracted tothe limited field under S. 271 
(1) (a) of the Income-tax Act, 1961, 
is the exhaustive and illuminating judgment 
of the Fuil Bench of the Andhra High Court 
in Addi. CIT, A. P. v. Durgapandarinath 


`f 


a 


Tuljayya & Co., (1977) 107 ITR 850: (1977 * 


Tax LR 258). In view of the already elabo- 
tate discussion of the issue, it would suffice 
to say that we are in” réspectful and total 
agreement with the lucid judgment recorded 
by Sambasiva Rao, J. therein. The Andhra 
Full Bench in turn has followed or is in 
agreement with the broad line of reasoning 
of the Kerala Full Bench in CIT, Kerala v. 
Gujarat’ Travancore Agency, (1976) 103 ITR 
149 : (1975 Tax LR 922) which again is, an 
authority directly on the point. The Full 
Bench of the Orissa High Court in CIT, 
Orissa v. Gangaram Chapolia, (1976) 103 ITR 
613 : (1975 Tax LR 775) has again taken 
the similar view. In Nemichand Ganeshmal 
v. CIT, M. P., (1980) 124 ITR 438 : (1979 
Tax LR 193) a Division Bench of the M. P. 
High Court has arrived at an identical con- 
clusion. Lastly, in this context are the terse re 
but categoric observations of ` Chinnappa 
Reddy, Actg. C. J.. in Smt. Kamala Vati v. 
CIT (Central) Patiala, (1978) 111 ITR 248: 
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(1977 Tax LR 972 ať p. 973: (Punj & Har), 
as under : E E ek ee 

“On the first question; Shri Bhagirath Dass, 
Jearned counsel for the assessee submitted that 
the revenue had failed to establish any mens 
"rea on the part of the assessé2 and, therefore, 
no penalty could he levied on her. There is no 
substance in the submission On her’ own 
showing, the assessee has faled to’ furnish a 
return of her income for the assessment year 
1961-62 without reasonable excuse. That was 
sufficient to attract Section 271 (1) (a). . The 
doctrine of mens rea has nc application to 
such situations under taxing statutes. The 
decision of the A. P. High Court in’ Addl. 
CIT v. Narayanadas Ram K-shan, (1975) 100 
ITR. 18 : (1975 Tax LR 625) has since been 
overruled by a Full Bench. (See Addl.: CIT 
y. Durgapandarinath Tuljayya & Co., (1977) 
107 ITR 850: (1977 Tax LR 258) (AP) (FB).” 

In consonance with the detailed considera- 
tion of the issue earlier; we would unhesitat- 
ingly re-affirm the aforesaid view. 


35. It would be. manifest.from the above 
that there is an overwhelming weight of pre- 
cedent for. the. view which we are inclined to 
take, but equally there is no gainsaying that 
authority, is not. lacking. fr the. contrary 
view as well. This stream of thought is 
epitomised by the. detailed judgment of a 
Full Bench of the Gujarat High Court in 


Addl, CIT v. I. M. Patel and Co., (1977) 107 - 


ITR 214 : (1979 Tax LR 211). Therein it 
has ben ‘held in effect that mens rea is a 
necessary ingredient under Section 271 (1) 
(a) and therefore, it provides for penalty ‘only 
.in cases where the assessee has either acted 
deliberately in defiance of law or was guilty 
of conduct contumacious er dishonest, oF 
acted in conscious disregard of the statutory 
‘obligation.  * eae S i 


36. Since the'aforesaid view of the Full 
Bench of the Gujarat High Court in I M. 
Patel’s case (1979 Tax LR 211) (supra) 
symbolises the case for the other side, some 
detailed reference to the said ‘judgment be- 
comes’ inevitable. . With the greatest respect 
it appears to us that the basic approach which 
seems to have been assumed as axiomatic is 
not necessarily warranted in the penalty pro- 
ceeding under Section 271 (<) (a) of the Act. 
The conclusions of the Bench stem from the 
following assumption (at p. 217): 

“i. se. In the penalty proceedings under 
Section 271 (1) (a), the assessee upon : whom 

éthe penalty is sought to be imposed, is in the 
position of.an accused in a „criminal trial 
and, therefore, all the ingredients of_ the 
offence for which the penalt7 can be imposed 
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.a.penalty, they are at least 
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must be established by the. department. It 
is from this.aspect that one has to consider. 
the question: whether these words “failure 
without reasonable cause” constitute an iñ- 
gredient of the offence or not. Since the 
gravamen .of..the offence. is failure. without 
reasonable cause to file:-one or the other of 
the returns mentioned in Section 271 (1) (a), 
the prosecutor, that is, the department, must _ 
establish the absence of the reasonable cause. 
‘It is not for the- assessee to show in: the first 
instance that -there was reasonable cause on 
his part. Jt is for the department to show 
the absence of reasonable cause.” 


With respect, the assumption, in the above 
line of reasoning stems from the premise that 
every sanction against the violation of a pro- 
vision of ‘taxing statute is a criminal offence 
and then to proceed ‘to import therefrom all 
the ingredients and pre-requisites which are 


applicable directly in the field of criminal 


law alone. The judgment seems to view the 
public revenue as the public prosecutor and 
all assessees as persons accused of offences. 
That indeed is not so except in the limited 
field when prosecutions for’ offences are 
launched under the provisions of Chap. 22. 
Tt is then alone that the Revenue is the pro- 
secutor and the delinquent assessee is an ac- 
cused. In all other fields, including ‘those of 
penalties or levying of’ penal interest, the 
correct perspective would be that of the re- 
venue on the one side and the assessee on 
It ‘is too extreme and untenable 
to equate the revenue collecting agency as 
always in the role of a prosecutor’ or the 


honest ‘assessee necessarily in the ‘position of 


an accused person, It has been said on high 
authority that taxes are the price which the 
citizen pay for organising society and civili- 
zation and it is not necessary to create this 
endemic hostile confrontation between the 
tax payer and the tax collector, ve 
37. Again the other rational of the I. M. 
Patel’s case, (1979 Tax., LR 211) (supra) is 
that the proceedings being in the nature of 
quasi-criminal. 
We have shown on high authority that 
penalty proceedings for a tax delinquency 
are, in essence, civil in nature being a coercive 
and remedial process to ensure speedy collec- 
tion of taxes. However, even assuming 
entirely for the sake of argument that. they 
parfake. of a penal nature even then the 
doctrine of mens rea would not be auto- 
matically attracted irrespective of the specific 


‘language of the provision and ‘the larger 


scheme of the statute. As has been force- 
fully pointed out in R. S. Joshi’s case, (AIR 
1979 SC 2279) (upra), even in the strict field 
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of crime, it is possible to exclude the element 
of mens rea altogether and much water seems 
to have flown under the bridges since the 
sixteenth century, whenever classic concept 


ef “no mens rea, no offence”. was developed ` 


in the common law. That view no longer 
_ holds the:field. If mens rea may be exclud- 
éd- éither ‘expressly or by necessary intend- 
‘ment . from the’ strict field of criminal law 
itself, then it cannot be necessarily attracted 
in ordinary departmental proceedings for the 
imposition of penalties for a tax delinquency. 
The issue must turn on the broad language 
of the provisions and not on abstract generali- 
zation. -Even if it be said that proceedings 
are penal in nature, it'does not follow logi- 
cally therefrom that the doctrine or mens rea 
with regard to criminal offences must be in- 
@ucted therein even when the language of the 
statute is specific and objective and rules out 
‘any. -Subjective or mental element therein. 
` 37-A. Lastly with the greatest deference 


it appears, that I. M, Patel’s case (1979 Tax 
LR 211) (Gu) (FB) (supra); seems 
: to proceed on abstract generalization 


of all penalty proceedings. To ws, it ap- 


‘pears to be not possible to apply a common - 


yard-stick in the wide variety of tax delin- 
quency which may attract a penalty provision. 
For example, there may be an innocuous and 
wholly excusable delay of a day or two in 
. furnishing an income-tax return after the 
prescribed date. As against this, there may 
be a designed and fraudulent concealment of 
millions of rupees of income. Both such tax 
delinquencies may attract a penalty by sepa- 
rate provisions but to say that identical con- 
sideration’ would apply to both is with re- 
spect an over-simplification. The matter ob- 
„viously has to be construed in the context of 
the language of the particular provision ap- 
plicable and the larger purpose and intent of 
the statute in effect and enforcing the sanc- 
tions. In any case there is a sharp line of 
_ distinction betwixt merely departmental pro- 
‘ceedings for the collection of a ‘pecuniary 
penalty and the creation of a statutory tax 


` - offence and prosecution and conviction there- 


' fore, whilst iù the later case, the doctrine of 
! mens rea may well have and would normally 

be given full play, it is not ‘necessarily so ia 
the former one. 


38. In view of the ‘above and: also in the 
- ‘fight of the ‘larger discussion in the earlier 
‘part of this judgment, we must respectfully 


“record our dissent with the-view of the ‘Full - 


i‘Bench in I. M. Patel’s’ case- (supra).. Once it 


~- is so, it is unnecessary and wasteful: to in- 


` -dividually notice and dissent frorn other auth- 
orities which. either follow this view or pro- 


Jathedar Jagdev Singh v. State . 
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ceed on an identical line of reasoning. It 
suffices to mention that the line of, reason- 
ing in I M. Patel’s case (supra), has 
found acceptance with the Division Bench of 
the Gauhati High Court reported in Smt® 
Indu Barua v. CWT, North Eastern Region,- 
(1980) 125 ITR 436- in the; context of the 
analogous provisions . of the: Wealth-tax Act 
and the Division Bench of the Mysore High 
Court in All India Sewing Machine Co, v. 
CIT, Mysore, (1974) 96 TTR 206: (1974 Tax 


LR 437) and a Division Bench of the Madras 


High Court in S. Loonkaran and Sons v. 
CIT, Madras, (1977) 108 ITR 92 and a Divi- 
sion Bench of the Rajasthan High Court in 
‘CIT, -Rajasthani v. Rawat.. Singh and Sons, 
(1979) 120 ITR 65. For the identical reasons 
recorded earlier, we would respectfully dissent 
from all these judgments as well. 

39, We must, therefore, conclude on 
larger principle in the light of the broader 
scheme of the Income-tax Act, 1961, 
the specific language of Sec. 271 (1)(a) and 
the weight of precedent; that the doctrine of, 
mens rea is not attracted to the penalty pro- 
ceedings within the four-corners of the afore- 
said section. The only requirements of the 
statute thereunder is the presence or absence 
of reasonable cause for the tax delinquency 
and no other. Therefore, inducting the re- 
quirement of a deliberate defiance of law, or 


fe 


contumacious conduct, or dishonest intention, 
or acting in conscious disregard of the statu- 


tory obligations, is unwarranted under Sec- 
tion 271 (1) (a) of the Act. f 


40. Having answered the meaningful ques- 
tion referred to us in the above terms, we. 
direct that the case be now placed before the 
Division Bench for answering the relevant 
questions in accordance. therewith. 

BHOPINDER SINGH DHILLON, 


a 


I agree. 


J. V. GUPTA, J. :— I agree. 
Reference answered accordingly. 
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Jathedar Jagdeyv Singh- and others, Peti- 
tioners v. The State of Punjab, Respondent. 
Letters Patent Appeal | No. 514 of 1980, 


‘D/- 15-7-1981.* 


< Punjab Agriculturat: Produce Markets Act. 
(23 of 1961). S. 3 (8) — Suspension of State 





* From judgment of ES. Tiwana, 
C. W. P. No. 1069 of 1980, D/- 30-5-1980. 
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‘Agricultural Marketing Bord . entails civil 
consequences to the Board itself — Rule of 
audi alteram partem is attracted —' Applicabi- 
lity of rule is also not. excluded by intend- 
ment. C. W. P. No. 1069 cf 1980, D/- 30-5- 
1980 (Punj & Har), Reversed. (Constitution 
of India, Art. 226; Administrative law — 
Natural justice), i - 

The suspension of State Agricultural 
Marketing Board by the State Government 
under. Section 3 (8) of the Funjab State Agri- 
cultural Produce Markets Act (1961), entails 


civil consequences to the Board itself and at 


once attract the principles >f natural justice 
to the situation. Neither the factum of the 
Chairman and other members being nomi- 
nated members of the Board nor the distinc- 
tion between a corporate kody and its in- 
‘dividual members is relevart to the issue of 
civil consequences ensuing. to such a legal 
body or for the purposes of exclusion -of 
prinsipe oť natural justice on these grounds. 
(Paras..12, 13} 

t is not easy to infer a zlear implied pro- 
hibition of the: rules of natural justice from 
the other provisions of the Act. Merely be- 
cause an opportunity to stow cause is, pro- 
vided under Section 3 (7) and -not so ex- 
pressly , provided under Section 3 (8) would 
not raise an irrebuttable inference that the 
principles of natural justice are deliberately 
excluded from ‘the later provision. It may 
be a weighty consideration to be taken into 
account but the weightier consideration. is 
whether the administrative action entails 
civil consequences, ‘(Paras 19, 20) 
Action under Section 3 (8) undoubtedly 
entails civil consequences o? the most serious 
nature and indeed they mmy be termed as 
both penal and evil consequences: in so far 
as an inference of either corruption or grave 
mis-management would arise and cannot be 
easily separated from an order of the super- 
session of the whole Board. Therefore it is 
the. later and the weightier consideration that 
has io be given pre-eminerce and a right, of 
natural justice has to be read into S. 3 (8) 
and is not to be easily displaced by any pos- 
sible inference of the. exclusory rule. C. W. P. 
No. 1069. of 1980, DJ- 30-5-1980 (Punj and 
Har), Reyersed;, AIR 1981 3C 136 and (1971) 
2 All ER 552, Followed; AIR 1967 Punj 
430, Referred; AIR 1979 Punj 61 and. 1979 
Pun LJ 129, Distinguished; C. W. È. No. ‘2211 
D/- 2-12-1977 Fun) & Har), Ex- 

plained. - (Para. 20) 
Cases_. Referred : _ Chronological - 


Paras 
AIR 1981 sc. 136. , 


"6, 7.10, 12, 15-A,. 18, 
19,21, 22,.23, 24 
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Jathedar Jagdev Singh v. State - 


P. & H. 17 

: 81 Pun LR 170 (FB) 
aad 23 
1979 Pun LJ 129 (FB) i 24 


(1977) C. W. P. No. 2211 of 1977, Dj- 2-12- 
1977 (Punj & Har), S. Ajaib Singh Machaki 


AIR -1979 Punj 61 


v. State of Punjab . . 24 
(1971) 2 All ER 552 ; (1971) 1 WLR 728 : 

115 SJ 388, Pearlberg , v. Varty | 16 
ATR 1967 Punj 430 22 


* Kuldip Singh. with R. S. Mangia and T.S. 
Doabia, for Petitioner; J. L, Gupta with 
Jagdish: Singh mig G. C. Gupta, for the 
State. 


S. S. PREEN C. J.:— Whe- 
ther the principle of audi alteram partem is 
attracted in the event of the suspension of 
the State Agricultural Marketing Board by 
the State Government under S. 3 (8) of the 
Punjab’ Staté Agricultural Produce Markets 
Act, 1961, has come to be the spinal issue in 
this appeal under Clause ‘X’ of the Letters 
Patent. 

2. In exercise of the powers under Sec- 
tion 3 (1) of the Punjab State Agrl. Produce 
Markets Act, 1961 (hereinafter referred to 
as ‘the Act’) the State Government consti- 
tuted the Punjab Agricultural Marketing 
Board (hereinafter referred to as ‘the Board’), 
consisting of the six appellants, that is, ap- 
pellant No. 1, Jathedar ‘Jagdev Singh Khu- 
dian as the Chairman and the other five as 
non-official members théreof, besides six offi- 
cial members, through a notification dated 
May 12th, 1978. However, on March 18, 
1980, this Board was suspended by the State 
Government in exercise of its powers under 
Section 3 (8) of the Act by `a- notification in 
the following . terms :—. . 


_ “Whereas it has come to the notice of the 
Government of the State of Punjab that the 
Punjab State Agricultural. Marketing Board 
(hereinafter referred to as ‘the Board’) has 
incurred., financial expenditure without de- 
tailed examination of, the implications in- 
volved, ,. has neglected ` the duties imposed 
upon it under the Punjab Agricultural Pro- 
duce Markets Act, 1961, and has failed to ex- 
ecute development. work. to any significant 
extent and, therefore, if is satisfied that the 
Board jis not functioning properly; 


‘Now, therefore, in exercise of powers con- 
ferred upon him under, _sub-sec.. (8) of Sec. 3 
of: the Punjab - Agrl. Produce Markets Act, 
1961,. the President of India is pleased to 
suspend the Board with.immediate effect. 
..2.:The President of India is further pleased 
to appoint--Sardar | Paramijit Singh, TAS; 
Financial . Commissioner, Development and; 


ae 
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Secretary, to. Government of Punjab, ,Depatt- 
ment of Agricultural to exercise the func- 
tions of the Board and its. Chairman: he 
such time as a new :Board.is constituted.” 


PARAMJIT' SINGH 


Financial Commissioner‘ Development 
and Secretary: to Govt?’ Punjab, 
Agricultire and: Forest Departments. n 


3. The present appellants preferred ` a ‘wit 
petition impugning the. aforesaid. suspension 
primarily on the ground that no show -cause 
notice whatsoever was given to the-Board it- 
self or to the petitioners individually before 
passing the order of, suspension. . This. was 
alleged. to be in flagrant violation of the well 
known ` _ principles of natural ` ‘justice or.. the 
rule of audi alteram partem. . Further it was 
the stand of the petitioner-appellants, that 
there was no, materjal with the State Govern- 
ment at the time of the. passing . of the im- 
pugned order for reaching’, any objective 
satisfaction about the non-functioning of the 
Board. 

4. The _petitioner-appellant’s ; ‘stand was 
controveried on behalf of ' the State Govern- 
ment, by, a. ‘firm stand that neither the Act it- 
self for, the. principles ‘of natural justice gall 
for any ‘show cause ‘notice’ to’ ‘the Board (Or 


to the petitioners, individually and. further. 
there was more ‘than’ ‘ample ‘material before 


the respondent State to. Justify, the Passing, of 
the order of suspension. ` 

5 In an elaborate _ judgment the’ learned 
single Judge ‘came ’ ‘to’ *the | conclusion that 
neither the _ provisions of ‘the Act, ‘(so far ‘as 
these relate’ to’ the: suspension of the. board 
as such), envisage ‘the issuance of any prior 
notice to the Board, nor “the rules. of natural 
justice or the principle- of audi alteram par- 
tem is attracted ‘td- the facts of this ‘case.’ He 
further held’ that ' infact the ápplicability ‘of 
such''a ‘Tule ‘is ‘excluded by “necessary intenid- 
ment’ by provisions of sub-sections (7) and’ (8) 


of Section 3 and Sections 15-and''35 “of the. 


Act, On the“ factual: aspect he“ “took -the 
view that there was adequate’ material on‘ the 
record before- the“ respòndéit 'State for ‘‘ré- 
cording its’ satisfaétion’ ‘which ultimately led 
to the passing of ‘the’ order’ ‘of suspension of 
the Board.” ` ~ vied 

6. Now the very ' ‘sheét-anchor ` of thie 
learned- counsel for ‘the appellant's: case is the 
recent judgment: ‘of their Lordships. -of =the 
Supreme’, Court “in ‘zegardto the-‘supersession 
of the: New Delhi‘ Municipal'*Committee ré- 
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ported ‘as S. L.:Kapoor v. ‘Jagmohan; -AIR 


1981 SC 136' Mr.: Kuldip Singh-in substance 
submitted: ‘that this’ judgment concludes, the 


‘matter in ‘his favour -and -is in: terms:-on’ all. 


fours with the present case. 
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7, Weare: ofthe view. that there: is. sub- 
stantial, if not total, merit in the aforesaid 
submission. Indeed Mr. J. L. Gupta, learned 
counsel for'.the respondent: was fair enough 
to..concede ‘that. on. some aspects: of. the 
present .case S:-L.. Kapoor’s: case: (supra) ‘is 
conclusively .in. favour .of.:the appellants. It 
is, therefore, apt at the outset .to.:deal. with 
that aspect of the case which is covered by 
the aforesaid binding precedent.. 

~8. Nowa close analysis of the. learned 
single Judge’s lucid judgment would indicate 
that he rightly spelled out that the basic issue 
was. whether any -explanation.or hearing to 
the Board .or. its..individual members was a 
pre-requisite before. the: impugned action of 
suspension of .the. Board: could be :taken. by 
the State, Government..:In rendering an 
answer. in the negative to::-this issue. the 
learned single Judge rested. himself.: on .two 
basic premises, which may best be. recalled in 
his- own words ~+ 


“Here: ‘the petitioners were nominated as 
members.:of thé- Board’ by the -Government 
in its ‘absolute discretion: ‘It is‘ not a'case of 
their'‘assuming of their pire through election 
or: selection.” =% ee 
and ‘secondly ¢ SE ta ON . 

““The’ ‘Jearned - counsel for” dhe” petitioners 
has fot. been ‘able to point’ out as: to what 
civil ‘eoiasequénces” or the civil rights’ of the 
Board were ‘infringed ` “when ‘the. impugned 
order’ suspending the Board’ as’ “such was 
passed. ~ ‘The Board as: “such, to my ‘mind has 
no rights about thé ‘bredch of which’ it ‘can 
possibly ‘complain. I asked’ Mr. Kuldip Singh 
to refer’ to any judgment wherein ‘it might 
have’ been’ held that” “by” the: suspension ` or 
supersession of a nominated ' “Statutory: body 
in’ exércise ‘of: an: administrative power’ by the 
State Government; : the’ civil rights of the! said 
body stood infringed or violated.” F 

-9." It is manifest from, the ‘above ‘that the 
twin “considerations: ‘that’ ‘weighed heavily, ‘if 
not overwhelmingly ` ‘With “the learned” ‘single 
Judge was the stdtus of thé appellaiits, being 
‘merely“ nominated ‘members of the Board, 
atid, the premise that the’ Board being a: legal 
entity ` different from the ‘individual “mémbers 
and. the ‘Chairman’ could itself suffer no civil 
or ‘evil. ‘eonsequences’ ‘through its. Suspension or 
slipersession. i 

19.” Tt would’ appear that when ‘the’ matter 
was debated before ‘the’ ‘learned single Judge, 
‘the aforesaid two’ issues’ were obviously not 
free from difficulty. However the contro- 
versy appears:'to us ‘as now’ having been ` “set 
at rest and put beyond the pale of any’ doubt 
by the judgment of their Lordships in S. L. 
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Therein also. the. Lt. Governor of, the Union 
Territory..of Delhi : had -appointed nine ‘non-: 
official members and: four :ez-officio members. 
to the. New Delhi Municipal, Committee .to 
hold office for a; period, of one,;year. . How- 
ever, -well before the, expiry ‘of the aforesaid- 
term, the Lt... Governor - exercising . powers: 
under Section 238 (1). of. the, Punjab Munici-- 
pal Act-superseded the New-Delhi Municipal 
Committee with immediate effect, Two of 
the non-official nominated members of the 
superseded New Delhi: Muricipal.; Committee. 
namely. Shri S. L. Kapoor and, another pres, 
ferred a civil writ petition ia. the Delhi -High 
Court for quashing the order of supersession,. 
but the same was dismissed by.a „Full Bench 
of five. Judges. In the appeal, before their 
Lordships of the Supreme Court it, was.-force- 
„fully . contended. by -the.,earned Attorney 
General, that neither the Committee nor its 
members ‘had any beneficia) interests in the 
continuance of.the..Commifttee, and, there-- 
fore, the supersession of the Committee did 
not involve any civil consequences, and the' 
tule of audi. aeram parem would not: be 
attracted. AN es 

11. ‘Categorically topelia the a 
contention after-a full examination both’ on 
principle and a number’ of precedents jnclud-- 


ing those of the Privy Coumil dnd the: House: 


of Lords, their. Lordships. Lave: sonclided- as 
follows. ‘(at p.- 142) :— = 


“We ‘have already: ‘teferréd to some of the: 


relevant provisions of “the Punjab Municipal’ 
Act, to ‘indicate ‘some of the’ rights and duties 
of the’ ‘Committee under ‘the Act’. A Com-’ 
mittee as saon” as “it is ‘Constittited ` “at once; 
assumes “a certain’ ‘office and ‘status, is “etidow- 
ed ‘with’ certain tights’ and turdened with cer” 
tain responsibilities, ” all “of a’ nature ‘com- 
manding © respectful | egard from the: ‘public, , 
To bė stripped of the" Offize’ and’ statis, ‘to’ 
be ‘deprived’ ‘of the rights, to ‘be ‘removed from 
the responsibilities, in’ an ‘usiceremonious Way 
as to ‘suffer in public ‘esteem ` ig “certaitily to 
visit ‘the’ Committee with civil consequences. 
In our opinion the’ status and ‘office’ and thé 
- rights’ and “responsibilities” to’ which we ‘have' 
referred’and’ the ` expectiltior ` of the Commit- 
tee to serve its full term of office; would 
certainly” -create Sufficient interest” “i the 
Municipal" ‘Committee ‘ anc their“ toss, ‘if 
superseded, would entail. cvil consequences 
şo as to justify an, insistenze upon the, ob-. 
servauce of the; principles of natural. justice 
before an order., of _Supersession. is ‘passed. 3 
12. Tt, „would be. evident; from the: ; -above. 
that neither. the factum of teing a- nominated 
member: of the. Committee , nor.:the,- distinc- 
tiom between a -corporate ‘body; and: its in-: 
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dividual. members. was held: to.-be? at. all rel-j 
evant. to.: the issue .of civil ..consequences 


ensuing . to-such’.a- legal ;body- or :for. the pur-). 


poses ‘of exclusion of. : principles -of : natural! 
justice: on ‘these grounds. : With great respect, 
therefore, ‘it -appears —to.2 us. “that 
premise. which underlies..the: judgment of the 
learned, single Judge. is:now.. unsustainable in 
view of the binding observation in 3S. L. 
Kapoor’s case (supra). Inevitably, therefore, 
the finding on both. these..points has. to be 
and is hereby reversed.: i Pa 


13.7 Once -it isso; it:!necessarily follows 
that- the ‘impugned action herein -woulå| 
entail civil consequences to the Board itself 
and at once attract the. principles of natural 
justice to the situation. It is in. this context 
that. one has now tọ examine “the additional 
finding of the ‘learned ‘single Judge that the 
applicability of the” rule of audi alteram“ 
partem is’ excluded ° by necessary intendment 
by the provisions of sub-sections ` (7). and (8) 
of Section 3 and Ss,’ 15 and 35 of the Act. 


14. Inevitably’ ‘thé controversy ` in the con- 
text’ must Fevolve* around’ the relevant provi- 
sions of the ‘statute, It, therefore, becomes 
necessary ’t to Tead the Felevant provisions 
thereof’: 


S. 3 h: The State ‘Government may, By 
notification remove any member of the Board 
other than an official member,— 


(a) if he has become subject of any of the 
disqualifications specified _ iù sub-sec. (5): or 

(b) if he is, in its opinion, . ïemiss in ‘the 
discharge of bis ‘duties; or 


_{c) if he. has without the permission of. the. 
Chairman of, the Board and in the opinion. 
of the State “Government without sufficient, 
cause absented himself for not less than 
three, Consecutive meetings í cof the Board; 


and may , „appoint - another “member in, his , 
place in the.. manner, „provided * in Cl, (b). of 
sub-sec. (1). from ‘the category to which the. 
remoyed member “belongs;,. toes ut 
Provided that before. removing ar: TEMUT 
the reasons. for, the proposed action shall, .be 
conveyed | ito - him and -his reply invited with- 
in a specified period and duly considered;, 


Provided ‘further that the term of office of; 
the member so..appointed shall. expire on the. 
same date as-the term. of office. ofthe vacat-' 


ing ‘member would. have.-:expired -.had. the 
latter held. office for the full period allowed. 
under sub-section (4). unless there: be delay’ in- 
appointing a-new. member , who: succeeds. the- 
member-:first mentioned ‘above -in’-which case 
it.shall expire-on. fhe. date on. which his sue- 
cessor is: appointed: by the: State , -Govern-:. 
ment, -> ~, WER Qo aA 8 
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(8) The State Government -shall exercise- 
superintendence and control- over’ the: Board. 
and its ‘officers: and may . call for. such in-. 
formation as it’ may.deem necessary and, ‘in 
the event of its being satisfied that the Board: 
is-not functioning: properly .or is abusing -its 
powers or is guilty -of. corruption or mis- 
management it may suspend the Board and, 
till such time as a néw Board is constituted, 
make such arrangements for- the . exercise: of 
the functions of the Board and ` of its. Chair-’ 
man as it may think fit; 

. Provided that the Board shall be constituted 
within ‘six months..from the date of its sus- 
pension.. z $ 

xx xX- 
Removal of members: 

15. The State Government may by ‘notifi- 
cation remove any member if, in its opinion, . 
he has been guilty of: misconduct _ or neglect 
of duty or has lost the qualification on ‘the’ 
strength of which ‘he ‘was appointed: 

Provided that, before the, State Government 
notify the removal of a member under. ‘this. 
section, the reasons for this _ proposed re- 
moval shall be communicated to the member 
concerned- and he shall be given an Oppor-, 
tunity | of tendering an _ explanation in „write 
ing. i ' 


Xa- 
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35. Supersession ‘of Committees: ` K 
{Ù Tf in the. opinion, “of the State’ ‘Govern-. 
ment a Committee ‘is incompetent _ to’ peri 


forin or persistently make: defaults in per; 
forming the duties imposed. on it by” “or 
under ‘this “Act ‘or abuses” its ` powers, the, 


State Government’ may, ' ‘by’ notification siper- 
sede, the’ Committee; 1° 07t + 

‘ Provided, that . before issuing. a notifica-. 
tion under this stib-section’ the ‘State ~ Gov- 
efnment shall ‘give a réasonable “opportunity: 
to’ the- Committee for showing * cause “against! 
the proposed superséssion' ‘and -‘ shall ~ con- 
sider the, explanations ` ‘and ” “objections, i a 
any, of: the Committee.” hated 

-IS-A: Erë I proceed tø“ closely ~ nan 
fne’to interpret the aforesaid `- provisions, it 
deserves’ highlighting that’ this Has- to “be 
done. against . the’ background’ of two salient 
features; the- first is, ‘that: words- ‘suspend: the 
Board’ employed >in Se 3 (8) of the Act have 
a very peculiar: . connotation in’ this: context 
and if one may ‘say so can be slightly mis- 
leading ‘if -superficially‘-viewed. . The- word 
‘suspend’ used: herein‘ has” not been ‘employ- 
ed in its ordinary -sense ofa temporary ‘or 
interlocutory: order of::suspension - which may 
necessarily -be’ followed by =a": ‘regular: order 
of suspension of removal, . It is virtually- 
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the common case that thé suspension of the 
Board under S, 3 (8) of the Act: is ‘in'es- 
sence,':its supersession’. or removal as “such: 
The relevant provisions of the Act do. not 
at all contemplate the passing of any sub- 
sequent order of removal or ‘supersession. 
Indeed’ such a suspension is to be ‘followed 
by the constitution of the Board within six. 
suspension in 
view of the proviso to S.°3 (8) of the Act. 
The end result is that fhe first Board is 
virtually -obliteratéd.. It,. therefore, -appears 
to be plain that the impugned action of 
suspending the Board -is tantamount toand 
in its- real: sense is equivalent to- its super- 
session or ‘removal, followed by the consti- 
tution of a' new Board ` later. One has, 
therefore; to disabuse one’s mind from any 
misleading inference- that the suspension of . 


the Board herein: is either interlocutory: or © 


of a temporary nature. : Indeed; Mr. J: L; 
Gupta, learned. counsel :for ‘the respondent- 
State -did' not controvert ‘this proposition. 
It is therefore“in -these -very ‘terms ‘that the 
learned: single Judge did construe- the action 
as is evident from a close reading of his 
judgment. -I, therefore, proceed on the 
hypothesis -that despite, the ambivalent , lan- 
guage, used in S. 3 (8) the essence of the 
action: there ,is the supersession..of the. Board 
Secondly a. new dimension has-., now 
been given to the whole matter by the bind- 
ing precedent in New Delhi Municipal Com- 
mittee’s case (AIR 1981 SC., 136). (supra). 
As already stands noticed, the learned single 
Judge viewed this aspect, of. the exclusion of 
the principle " ‘of natural justice... on, the broad 
assumption that no. civil . „consequences, „en~ 
sued ‘to, the | Board ` as such, or in any ,, case, 
if. they did’ they ` were too inditect ‘and, mar- 
ginal in nature to ‘be taken, notice’ of, Thein 
Lordships ‘of, the „Supreme | Court , , the. 
abovementioned gase have now ‘held, qe the 
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" sequences. ‘positively ensue to a. ‘legal : ‘ corpo- 


rate “body as such in ` ‘the event of its , Super- 
session, or removal. In „view of, this binding 
precedent, the, matter. ‘can “now be “examined 


only on. the firm ; ‘foundation | ‘that the. action, f 


under. s. 3. (8) of ‘the Act of ‘the supersession 
of the Board involves’ direct and | grave, civil, 
consequences ‘to’ the ‘Board AS such. * 


16. ‘On "the aforesaid- twin’ -premises:’: it 
would“indeed be well séttled’ that the rule of 
audi’ “alterar” ‘parteti would be'at once ‘at- 
tracted’ in the' ‘case which’ entails’ civil con- 


sequences: -Now it’ ‘is’: the’ common E 
that the‘ statute: ‘does: not!- ' expressly - “in, 
terms’! ‘exclude the- principle- of "patra “jus- ; 


- tice- in: the-context ‘of “ane ‘action ‘under Sec-' 


È 
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tion 3- (8) of the Act- The sole question 
that therefore, survives to be examined is — 
whether these principles which are , otherwise 
pristinely: and directly., applicable are im- 
pliedly excluded by necessary : : intendment 
from the other provisions o7 the Act ?,, To 
determine this question the true principle 
applicable has been 
by. Lord Sachs in Pearlberg. v. Varty dn- 
spector of Taxes), (1971).2 All ER 552, in 
the following words :— l 
if aiina As I understand the principles 
laid down in the Wiseman ase and in the 
others cited to us, the appication of an 
otherwise appropriate rule o? natural, justice 
is only to be regarded as excluded if the 
legislature expressly so states or if there is 


a clear implication to that effect. In the 
instant case there is no. express exclusion 
and accordingly the question ‘is whether 
there has been manifested z clear implica- 


tion.” 


: 17. Now ame: this ` principle of. `a 
clear implied exclusion ‘of the rule of-natu- 
ral justice one -must inevitatly turn ‘a little 
more closely to the’ provisions ‘ofS. `$ (8) 
of the Act. It is a sound canon: of con- 
struction that such an- implizd exclusion has 
to:be inforced from: the language: of ‘the 
statute itself,. its’ larger ‘pucpose -- and the 
juxtaposition. and’ interplay >f''-the various 
provisions ‘of the Act itself: Now. it is vir- 
tually the undisputed case that S.-3 : (8) of 
the: Act cannot: be -finicall7:‘dissected into 
watertight compartments, 
ciples ‘of natural justice are attracted in- the 
event: of the suspension- of ‘he Board: with 
regard to all the grounds. ‘therein -or- - they 
are not.' A close analysis of’ the section 
would show that--the -sustension : ‘of «the 
Board: may be based on the following. ‘three 
distinct ‘situations’ either: merely or! ‘per- 
haps collectively as- well: wos Pe 

G) On! the ‘satisfaction’ of the State Gov- 
ernment that the Board is: aot’ y aeeeerne 
properly; ' ne ys ? 

(ii) On’ the satisfaction’ of the’ “State ‘Gove 
ernment that the Board’ is _gùilty of corrup- 
tion; ando ` 

(iii) , On. the satisfaction oZ ‘te. " Govern- 
ment that | the.. Board, is. . gaily.. of . mis- 
management, , iss, P i 
«18. Tt would be, evident fom. ‘the ‘above 
that three prescribed. .situatiens. —-. the ,.one 


about: being guilty -of. corruption..is -gravely - 


«stigmatic. and.,is not something -which - can 
be totally. impersonal. -7 A. finding ‘that ~ the 
Board is guilty of. corruption: cannot, -but 
bring inevitably.-a. ‘malicious - -taint, o£; -blame- 
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` succinctly formulated i 


Either: the prin“ 


. provisions of. the_ Act- 
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worthiness- to -the individual . members who 

constitute the Board.- Equally, it would-di- 

Tectly and squarely- attract: the gravest dis- 

repute -to the. Board collectively as well. 

Therefore, the gravest -civil and if one may 
say so :evil:: consequences. would ‘ensue. from 
the order -of suspension: under S. 3 (8) of 
the Act both collectively to the Board and 
individually to the members thereof if the 
suspension is based. on the, finding of corrup- 
tion. It would appear unimaginable that in 
such a situation a public finding of corrup-. 
tion be given collectively and , _ individually 
without obtaining a hint of an- explanation: 
or affording any hearing to the persons, or 
the legal body stigmatically affected thereby. 

Again what is so said in the context of cor- 
ruption would at a. slightly -lower level be 
equally applicable in .a finding of, grave mis- 
management by the Board. Yt would thus 
be, manifest that in both. the situations, the 
principles. of natural justice would . normally 
be so sharply and clearly attracted that. it 
can. only be by the . most, ‘unequivocal exclu- 
sion thereof that one could possibly arrive 
at a. „conclusion. that they should not be ap- ` 
plied. The graver the stigmatic., nature of 
the order ` of suspension or the evil conse- 
quençes ensuitig therefrom, the greater would 
be the need for the accrual of. the right of 
natural justice to meet a, charge so serious 
and all pervading. . In view of the reitera- 
tion and extension- of: the. rule by their 
Lordships , in S-L. Kapoor’s - case (AIR 1981. 
SC 136) (supra) now ‚only a direct or a near 
direct implied | prohibition by the statute, it- 
self can possibly bar the applicability of the 
rule of natural justice , in the present. situa- 
tion. . 


19. “With arias respect io the tamed 
single Judge- it appears to us. that it is not 
easy. to. infer .a: clear implied prohibition of 
the rules. of natural justice from.the other 
A. similar : argument 
of exclusion by necessary : implication was 
also raised:in S. L. Kapoor’s.case (supra); 
but categorically repelled :with - the pollovans 
observations (at p. .142):— = .-.. 

“One ofthe submissions: of the: Jamet 
Attorney. General was‘ that -when’ the - quès- 
tion was one of ‘disqualification. dof” anin- 
dividual: member, Sec.'16°. of the Punjab. 
Municipal’. Act expressly: > -provided «for an 
opportunity: being given’ to: the- member: con- 
cerned whereas Sec. 238 (1) did not “provide 
for such an opportunity ‘and; so, ‘by ‘.neces- 
saty implication, :it-must’- be ‘considered -that i 
the - principle. audi ‘alteram . partem- was, .ex- 
cluded. We are. unable‘:to :agree with the - 
submission: of the learned Attorney General. . 
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Itis not- always” arnecessary inference: i:that 
if opportunity vis expressly :provided = ini. :-one 
provision and .not:.so.:provided . in i- another; 
opportunity .is . to. be. considered:-as ‘excluded 
from „that , other: provision:. .It ‘maybe 

a weighty : consideration: to “be: taken into ac- 
count but the weightier consideration -is whe- 


|ther the: administrative.:action entails > civil- 
cee Jatin Sy geeks ake 
Now’ ‘applying the” aforesaid.” auth- 


Aa enunciation, it would, ro that 
merely because’ “an ‘opportunity ` show 
cause is provided under -§:°3 H “ot “dle ‘Act 
ánd- not’so expressly’ ‘provided ` under ; Sec- 
tion’ 3 (8) of- the’ Act would hot raise àn ir- 
rebuttable -inference “that 'thé “principles “of 
natural justice are deliberately excluded from 
the later provision“ : Undoubtedly’ this’ is’ a 
relevant consideration ‘but by itself it is’ not 
Conclusive ‘on’ the “point. “Again the second 
consideration’ erivisaged by. their ~ Lordships 
-is — and ‘what they have’ called” the’ weigh: 
tier ‘one —-'whether the administrative action 
entails ‘civil’ consequences: “ As I have high- 
„lighted ‘earlier; action under ‘S73 - (8) un- 
doubtedly entails” civil - vaaia: of" the 
most ‘serious’ nature and indeed. 
be termed -as ‘both penal “and evil conse- 
quences~in 50- far as‘ in inference’ ‘of -either 
corruption ‘or ‘grave ° ` mis-inanagement would 
Jarisé "and" cannot ’ be easily ‘separated ` ' from 
an -order of the’ supersession of the “ whole 
Board. - Therefore;' it is thë” “latei and -thè 
weightiér consideration - that’ bás ‘to ‘be’ given 
ce ‘ti of the dictum : “Of ‘their 
Lordships of the ‘Supfetiie”’. Court and- a 
right of- 'natüral” justice has tobe read inté 
Section ‘3(8) and is-not to" be” easily ‘dis: 
placed by any. possible inference of the- eX" 
tclusory rule. ooo l yer) us or A] 
i. 94. It appears to me.that when the learn- 
ed single: Judge „considered: the” matter’ there 
was. undoubtedly -much to:‘be- said -for the 
view he had«taken and- we-would haveibeen 
loth to dislodge it, but>2for: the fact ‘that: the 
binding precedent:in:.S. L..~ Kapoor’s: case 
(ATR “1981 “SC-7136) “has: : materially:. altered 
the: situation. In ouriview the ‘aforequoted 
observations from -the said. case-.. virtually 
conclude the matter’ in favour. of, the.. appel- 
fants and» with. the greatest respect we~” have 
to hold that the. finding, of the:-learned. single 
Judge, that: the.. principles: of. natural, ; justice 
are. inferentially - excluded. from~S..:3.. B) of 
_ the .Act;is not : now.. - sustainable.. and. has 
consequently. to, be reversed; wd thew S aise 
t22.. -Astis::manifest. from the above „the 
issue: herein. is’ now largely! covered by-.S. E. 
Kàpoor’s case: (AIR - T98L SC-136) (Supra) 
However, it is°6f interest to note «that .. this 


Jathedat Jagdev Singh: ve Siate-' 


-they may. 


“pension ‘herein .was. obviously, 4 


“distinguishable and further., that: its, ratio 


(AIR 1981 SC 136)‘ (supra). . 
‘24, Şimilar considerations: Seer ey 
“incase .of the Full Bench, judgment in Mota 


AER: 


Hight Courtihad. -eatlier’: ‘taken--a ‘similar view: 


in the! *eontext -of* the’ unaniérided. Section 238° 


of the’ Punjab Municipal: ‘Act’. in- The ' Muni- 
cipal Committee; Kharat’ v:State:of Punjab; 
- worthy. 


ATR ‘1967: Punj 4307“ ! Equally it is. 


of notice that the “Legislature: vitself. later 


has“ -atiénded S. 238 vide Punjab‘ Act: No. 24: 
‘of «natural. 


of 1973” ‘whereby: the principle ` 
justice has been inéorporated im the’- statute 


itself “by sub-section ` 3) of te amended sec- 


tion. n KES 


“23; In fairness to MrJ. L. ` Gupta we l 


must," however, advert. tó his attempted re- 
liance: first on” the Full Bench © ‘judgment of 
this Court in” Gurchatan Singh Vv State” of 
Haryana, 81 ‘Pun LR 170: ‘(AIR {979- Punj 
61): What feli for consideration there “was 
the provision cf, S. 27 of. “the . Punjab ‘Co- 
op. “Societies” “Act” and the crucial "issue 'rais- 
ed was whether the principles of natural jus- 
tice” were equally attracted’ in the interlocu- 
tory suspension of an Executive Committee 


ofa .Co-operative Society.under sub-sec. (14A) - 


of the: aforesaid section. . The, statuté therein 
had. expressly provided for .an . opportunity 
to the Committee -or, any .of -its .members 
prior to its. supersession or, the latter’s : re- 
moval. under sub-section (1). but had,, point- 
edly excluded any such: opportunity . in. the 
case of, mere: suspension, under subrsec..,(1-A). 
A plain reading. of the: Full .; Bench... judg- 
ment, would show that, it was, held. that Sus- 
interlocutory 


asa prelude;to supersession, and by itself - 
led:to no permanent civil . consequences.. It 
was in:that context that it ..was. held . that - 


ihe. exclusory.-rule. was clearly attracted in 


the. context of. suspension: _ alone’- under:, sub- 
section: (1) (A). - We are’ of the : view,: that 
Gurcharan, Singh’s,. case ‘ (supra) isi; wholly 


AS 
in. no,away: affected; by... L. Saab case 


Singh v. State of Punjab, 1979 Pun. LJ.. 129. 
What fell for consideration. in the, said judg- 


ments “were. ‘the “recently inserted. „provisions: 


of sub-sections (®@ to (12) of s. 13 of. the 


Punjab Co-op. Societies Act, 1961. : Con- 
struing* ‘the’ same it ‘was held that’ it “was 
not’ the’ requiremetit of‘ natural justice that 


a copy of the proposed order of ‘amalgama- 
tion::should’ be* sent: ‘under -certificate `: of 
posting” to every-membér’ ofthe ‘Society or 
societies “concerned; when the- legislature: had 


not advisedly ‘sale ‘so and had’. confined the + 
. provisions ‘only=‘to “the society” itself “anid its 


creditors:--It deserves: higlitighting that~:the 
aforesaid + : provisions: Hadu themselves. given: a 


p 
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right to. a. member~of.-the. scciety‘to: prefér 
objections and also ; the- option of with- 
drawing hbis. share, deposits;: .orloan as the 
ease may. be.. It was in. this. context that 
“the Full Bench held that the’ requirement of 
the service. of - a copy ,of the proposed , order 
of. amalgamation under certificate of posting 
to every -member of the sodety could not 
be inserted in the statute br., a process. of 
interpretation .or a. tortuous invocation of 
the rules of natural justice. It is thus plain 
that Mota -Singh’s.-case (supra) - is - plainly 
distinguishable. «Lastly in--this-context-- Mr. 
Gupta had placed reliance on the single 
Bench judgment in: S:-Ajaib Singh- Machaki, 
Administrative Member; Purjab State Ele- 
ctricity Board; Patiala v..State “of Punjab 
(C. W. P. No. 2211: of 1977) decided on 
Dec. 2;. 1977. Therein what fell ‘for con- 
struction was S: 10 of the Electricity Supply 
Act, 1948 with particular reference: to sub- 
section (5) thereof with regerd to` the: te- 
moval. of- the Chairman ‘and’-the .métbers 
of the Board constituted wunder -the --said 
Act. What. calls for pointed’ notice in the 
context of this case“is first -he fact that the 
petitioner therein was only the’: ‘administra* 
tive member of the Punjab State Electricity 
Board, , Patiala. and not the Board collec- 
tively. or its, members,- A, dose, reading of 
the said judgment would. .skow,;. that- even 
though all the observations -made . -therein 
may not now be tenable in view of the au- 
thoritative pronouncement in S. L. Kapoor’s 
case (AIR 1981 SC 136) :(supra), yet: the 
learned Judge. held it as a fect that the con- 
sideration of the entire mat:er in ‘the high 
‘level meeting in: which all the members of 
the Board participated was itself -sufficient 
opportunity. to- explain and show cause even 
if the same could be deemed to be implicit 
under S. 10 (5) of ‘the Act.. That judgment 
would, therefore, ‘be sustainable : ‘at ‘least on 
that limited. ground. ‘and: its” Tatio ‘on ‘this 
point does not in any way’: conflict “with 
the view we are inclined to take. ' “Conse- 


quently, we':do not’ propose to examine the ` 


correctness or. otherwise of the ‘ancillary ob- 
servations‘ made in’ ee Smet _Machaki's 
case ‘(supra), . ` 


25. It would. be thus. ‘blair that the afore» 
said three authorities strenueusly relied on 
behalf of the respondent-Stace, do’ not - in 
any way aid its ‘stand. In: che: Hight .of the 
aforesaid - discussion: “we are constrained. to 
allow: this appeal. and set aside the . judg- 
iment. of the‘ learned single. Judge Annex- 
ure P/2 is consequently quashed. Ft was 
the common case of the perties that the 
three years’ tenure of: the appellants‘ would 


‘Union. of India v. 
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‘expire on May 12,2 1981. and . inevitably, 
therefore,=:they would not.now.. be entitled 


Jagwant. Singh 


to the reinstatement as members of the 
‘Board. “However, the .appellants .would be 
plainly entitled to: -all the consequential 


reliefs flowing inevitably. from the -quashing 
ofthe impugned order. In the peculiar: cir- 
cumstances of the case, we leave the | par- 
ties :to bear their own. costs. 


“SURINDER SINGH, J: :— Í agree. > 

$ HS “Appeal allowed. 
AIR 1982 > PUNJAB AND HARYANA’ 23 
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. Union ‘of ‘India’ ‘and another, Pétitioners 
v. Jagwant . Singh, Respondent, 

Civil Revn.,No. 1205 of 1980, D/- 19-8- 
1981.5... p 

(A) Fast. Punjab Urban Rent Restric- 
tion Act (3.0f 1949), S. 13 (2) (i) —-Evic- 
tion — Failure. of tenant to tender rent 
within. time as contemplated, under- Sec- 
tion 13 (2) (i)-— Arrears of rent not ten- 
dered on . first date of hearing of suit — 
Eviction ,order, held, was proper, 


‘Where thé rent for the month of De- 
cember, 1977 though sent ‘by the tenant 
by money order within time, reached ‘the 
landlord on Feb., 1978," and the same was 
refused by him, it could not be said to 
be a valid tender ‘of rent as contemplated 
by S. 13 (2) (i). Failing to make ‘the pay- 
ment of the rent within time it was obli- 
gatory for the ` tenant’. to tender the 
arrears of rent together ‘with costs and 
interest, on the first date of the ‘hearing, 
in order- to save his” eviction. Sirice no 
arrears of rent were paid or tendered on 
the first date of hearing,’ the order of ‘evic- 
tion passed by” the ~ courts’ below was 
proper. (Paras 4, 5) 

(B) East Punjab Urban Rent Restric- 
tion Act~(3-of 1949), -S.- 13: (2) (i) -—‘Tenant 
tendering rent by money ‘order — No 
evidence to show that- there was any 
understanding or agreement between the 
parties that rent will, be. paid by money 
orders — Held, it could not be said that 
Post Office: was. the agent .of - landlord. 
1981 (i) RLR 332; AIR 1960. All 747, Rel. 
on, o Office Act (1898), S. 44), 

(Para 5) 

Cases ` Referred : Chronological . Paras 
AIR 1980 NOC 175: (1981) 1 Rent LR ian 
-(Madh. Pra). -3 


*Against order ‘Of N. C. Khichi, Appellate 
i _Authority, Bhatinda, D/- 6-3-1980. | 
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AIR 1973 Madh Pra 268: 1974 Ren CJ ae 


AIR ‘1960 All TAT : 1960 An. LJ 522 3, : 
. Gopi Chand, for Petitioners; G: S. Gre- 
wal and K. C: Puri, for Respondent. 

ORDER:— The tenant-petitioners have 
filed this revision -petition against the 
‘order of the Appellate Authority, Bha- 
tinda, dated March 6,.1980 whereby the 
‘order of the Rent Controller, Bhatinda, 
dated January 3,.1979, directing the eject- 
. ment of the tenant-petitioner was main- 
tained. 

2. Jagwant Singh, landlord-respon- 
dent, rented ott the premises, in dispute, 
to the Union of India, the tenant-peti- 
tioner, through its Divisional Engineer, 
Telegraphs, Ferozepore, on: March 25, 
' 1970 at the rate of Rs. 150/- per month. 
The ejectment of the ‘petitioners was 
sought ‘inter alia on the’ ground of non- 
payment of rent ‘since Oct, 1977. The ap- 
plication for ejectment was filed on May 
11, 1978. In the: written statement filed 
on behalf of the petitioners, it was 
pleaded that they made -valid tender 
through money orders, .but the landlord 
refused to accept the same without any 
reason. Consequently, no tender or pay- 
ment was made on the: first date of hear- 
ing which was Zune 13, 1978. On that date, 
the learned Rent Controller assessed 
Rs. 25 as costs of the application. Shri 
H. S. Sidhu, Government Pleader, then 
made a statem2nt that the arrears of 
rent, as claimed, had already been ten- 
dered to the landlord. However, he ten- 
dered Rs. 25 as costs of the application. 
On the pleadings of the parties, the Rent 


Controller framed the following issues:— . 


1. Whether the applicant required the 
premises, in dispute, for his personal .use 
‘ and occupation, as alleged? ; 
_ .2. Whether the popora is in arrears 
of rent? 
` 3. Whether tne Gppiiedtiod 3 is bad ` sae 
to non-joinder of-necessary -parties? ` 
4. Whether the notice served’ ‘by the 
applicant on the respondent under Sec- 
tion 106; Transfer: of “Property ` “Act, is 
‘invalid? If SO, to what BROT, A 
5. Relief. : i 
It is only, issue No. 2, on the ane of 
which, the Rent: Controller directed - the 
eviction of the petitioners as he came to 
the conclusion that the petitioners . were 
in arrears of rent and that on the 
date of the hearing, the arrears of rent, 


along. with the interest were not tender- 


ed, In appeal, this finding -. of - the Rent 


Union of India v, Jagwaht. Singh 
(1979) 2 Ren CR 81 (Pat) a. = 3° 


first « 


ALR. 


Controller was affirmed. Feeling aggriev- 
ed against the same, the petitioners have 
come up in revision to this Court. 


‘3. "The learned counsel for the peti-x. 
tioners, vehemently contended’ that the 
petitioners did not tender the rent on the 
first date of the hearing because accord- 


ing to their: written statement, the rent 


due had been tendered to the landlord 
by way of money orders, which were re- 
turned as refused by him. Under the 
circumstances, according to the’ learned 
counsel, there was no obligation on the 


ipart of the petitioners to make the tender 


or to make the payment on the first date 
of hearing except the costs of the appli- 
cation, before the Rent Controller. In 
support of this contention, he has drawn 
my attention to sub-sec. (2) (i) of S. 13 of 
the East Punjab Urban Rent Restriction 
Act, 1949 (hereinafter called the: kia 
which reads:— 


z “2y A landlord who aus to evict his ... 


tenant shall apply to.the Controller for 
a direction in that behalf. If. the Con- 
troller, after giving the tenant a reason- 
able opportunity of showing cause agams 
the applicant, is satisfied:— 


(i) that the tenant has not paid or ten- 
dered the rent due by him in respect of 
the building or rented land within fifteen 
days after the expiry of the time ‘fixed 
in the agreement of tenancy with his 
landlord or in the absence of: any such 
agreement, by the last date of the month 
next following that for which the rent 
is payable: 

Provided that if the - T on the ® 
first hearing of the application for eject- 
ment after due service pays or tenders 
the arrears of rent and interest at, six 
per cent per annum on such arrears. to- 
gether,,with the cost of application assess~ 
ed by the Controller, the tenant shall be 
deemed to have duly paid or tendered 
the rent within the time aforesaid.” 

He also placed reliance on.: Rajaram v. 
Ganpatlal, 1974 Ren CJ .569: (AIR 1973 
Madh Pra 268) and Narain Prasad v. 
Smt. Shobha Singh, (1979) 2 Ren CR. 81 
(Pat). On the other hand, the learned 
counsel ‘for the landlord submitted that 
from the admitted facts, as pleaded in 
the written statement, the rent for the 
month of December, 1977, was-sent by 
money order. on December 30, 1977, 
which reached the -Jandlord:. on Feb..'23, 
1978, when it is said to have’ been refused s 
by him. According to. the -learned coun- 
sel, since the rent-for the- month of De- 
cember, .1977,:was payable up to- the end 


` 
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of January, 1978, the tender made on 
Feb, 23, 1978; vide Exhibit R-1, was no 
valid tender in the eye of the law and 
the landlord was within his right.to ré- 
fuse the same. He also submitted that the 
`~ Post Office through which the. money 
orders were sent, was (not?) the agent of 
the landlord and thus, the tender made 
by the petitioners through, Exhibit R-1, 
in these circumstances, will be deemed 
to have been made on Feb. 23, 1978, when 
it is said to have been refused by the 
landlord, in support of this contention, 
the learned counsel placed reliance on 
- Vishnudayal v. Anjori Bai, (1981) 1 Rent 
LR 332: (AIR 1980 NOC 175) (Madh Pra) 
and Raja Ram v. Bisram, AIR 1960 Al 
` 749, 
4. I have heard the learned counsel 
for the parties at a great length and have 
` also gone through the record. It may be 
that the view taken by the Appellate Au- 
thority was not correct when it observed 
that the tenant was under the legal obli- 
‘gation to tender or to make the payment 
of the arrears of rent on.the first date of 


hearing failing which tae order of evic- > 


tion was to be passed against the ‘peti- 
tioners. In case, the tenant can show 
under cl. (i) of sub-sec, (2) of S. 13 of 
the Act, reproduced, above, that the rent 
due was paid or tendered within the time 
prescribed therein, ther the proviso to 
that clause, is not attracted. But in that 
case, the tenant must prove that the rent 
due was tendered or. pa-d within the time, 
as fixed in the agreement of the tenancy 
with his landlord or ir the absence of 
such an agreement, on the last date of 
the month next following that for which 
the rent is payable. In the present case, 
it is the case of the tenant himself that 
the rent for the month af December, 1977, 
though sent by money order within time, 
was refused by the terant (landlord?) on 
Feb. 23, 1978, vide Exh-bit R-1. Thus, this 
tender could not be said to be a valid 
tender, as contemplated under sub-cl. (i) 
of sub-sec. (2) of Sec. 13 of the Act. Fail- 
ing to make the payment of` the rent 
within time; it. was, obligatory for the 
tenant to tendér the erreats of rent to- 
gether with costs and iaterest, on the first 
date of the hearing, ir order „to. save his 
eviction. : 

5. In Raja Ram’s, case (ame 1960 All 


747) (supra), it was held that ur 
post office ‘could not. be : held .” 

be--the agent of tke Court in che 
ease and consequently, the. handing 


„over of the .money to the post office 
on April 26, 1956, failed to satisfy the re- 
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ties, that the rent will be 


PL & H. 25 


quirement of paying «the amount into; 
Court as was required by the decree. In 
any case, there, is no evidence on the re- 
cord in the present case, nor it is the case 
of the tenant, that there was any under- 
standing or agreement - between the par- 
paid through 
money orders. In the absence of | any 
such agreement or understanding, it could 
not be held that the post office was the 
agent of the landlord in the instant case. 

Section 44 of the Post Office Act, 1898, 
provides:— 

“44. (1) Subject ‘a such conditions as 
the Central Government may, by rules 
made under Section 43, prescribe in res- 
pect of the levy of additional rates of 
commission or fees or any other matters, 
a person remitting money through the 
post officé by means of money order may 
require that ‘the amount of the order, if 
not paid to.the payee, be repaid to him 
or be paid to such -person other than the 
original payee as he may direct, 

(2) If neither the payee nor the remit- 
ter of money order can be found, and if 
within the period of one year from the 
date of the issue of the order no claim 
is made by such payee or remitter, the 
amount of such order shall not be claim- 
able from the Government. au 
In view of the provisions of this section, 
a person remitting money through the 
post office by means of a money order 
may, at any time till the amount is paid 


` to the payee, require that the amount of 


the money order be re-paid to him or be 
paid to such person other than the origi- 
nal payee, as he may direct. In other 
words, the control over that money is 
that of the remitter till the money is 
actually paid to the payee, mentioned in 
the money order. Under the circumstan- 
ces, the petitioners failed to make the 
tender, as contemplated under sub-cl. (i) 
of sub-sec. (2) of S. 13 of the Act, and, 
since no arrears of rent were paid or 
tendered on the first- date of hearing; the 
eviction order was rightly, passed by both 
the Courts below? | 

6. Consequently, „this revision petition 
fails and is dismissed with costs. . How- 
ever, the petitioners are allowed., three 
months’ time to vacate the premises; pro- 
vided all the arrears of rent, if any, and 
the advance rent for three months, are 
deposited with the Rent Controller with- 
in a month from: this order. 


Revision dismissed. 


26 P. & H. | + Rama Nand 
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© CS. S: SANDHAWALIA,’C. J. °°? 
AND, G Cc “MITAL, J. i 

“Rama Nand, Petitioner v. -. State “of 

Haryana and . others, . Respondents. -. 

--Civil Writ Petn, ‘No. ' 158 of 1980, DI- 

' 9-2. 1981. ? 

‘Punjab Beutat of Land’ Toni Act 

` (10 ‘of 1953), Ss. 6, ‘9 (1), 10-A (b),. 16, 

“19 and 21 (1) - Interpretation. of 


Agricultural land acquired ` by "State 


Government after 1-2-1955 by way of . 


gift — Tenants thereon can claim pro- 
tection by. virtue of S. 16 ‘read with S: 9 
(interpretation of Statutes — | Har- 
monious, construction). ' 

` Where .the State . ‘Government ` ‘acquir- 
ed the agricultural: land in, dispute -. by 
gift after:: 1-2-1955, .- the.:rights of the 
petitioners -as, tenants. thereon: would not 


be affected ‘by -virtue of- Section 46... The. 


necessary corollary would -bes: that...by 
virtue of Section 9 (1), the: State Gov- 
‘ernment, who is: their land-owner : will 
not be competent, to‘ eject ‘them except 
on grounds: (i) to’ (vii) contained ‘therein 
notwithstanding - anythirig ‘contained in 
‘any other law’ for the time ‘being ‘in 
force, namely,“ Punjab Tenancy Act, 
1887. The only’ remedy available ‘to “it 
to- eject “tenants” will’ be ‘under Bene ? 
(i) or under Section ` 14 „0 and (ii) 7 

the Act of ‘1953, (Para 12) 


A ‘pare’ reading of Section 21 (1). .does 
go to show that:the provisions. of -the 
Act would not apply .to land held by 
the State Government: while. in’ posses: 
sion of a tenant or lessee: On the other 
hard, a reading of Sections 6,-10-A. (b) 
16 and’ 19° goes to show that only limit- 
ed protection has- been grarited to’ 
property ownéd by ‘the State Govern- 
,ment or the ‘Central Government; if 
Section 21 ‘is to be read’ to’ completely 

‘exclude the applicability of the ‘Act to 
“the land ` owned ~ by’ ‘the’ ‘Government, 
when it is in possession’ ‘of a “tenant” or 
À lessee, then ` the’ ‘provisions “of. ‘Secs.’ 6, 
10-A and" 16 “would be tendered `“ com- 
pletely ‘obsolete and redundant’ ‘so. far 


“as the land’ owned ‘by. the Governmént - 


in possession | ‘of tenant ‘other than that 
which. was acquired, by it under any 
law for the time being in force. is con- 
cerned, 
intention of’ the ‘Legislature, Under. the 
principles of interpretation of the pro- 


DY/EY/B757/81/VSS.- 


the- 


This could not have been the . 


Vv: State A.L R. 


visions of law, -the.. provisions must be 
construed ‘in such-harmonious way that 
no provision of-law-is left redundant. 
Therefore, on’ the.-harmonious -construc- 
tion -as. also on ‘the ‘plain reading of Sech 


tion 21 (1), it-would apply: only: to such © 


land held’ by.-a--tenant-or- lessee under 
Government or local bodies — in’ State; or 
any umnallotted* evacuee ` : Jand;’ ~ immedi- 
'aätely- before ‘the ¢omméncement ‘of the 
— Act and ‘not thereafter.” 
transfers do not ‘come within the’ ambit 
of acquisition’ by the’ State Government 
under any law ` for, thé time ‘being ‘jn 
force,’ but ‘would þe“ a case ‘of transfer 
by- private. contract: Section (21 Has ap- 
plication to` 'suċh land in ‘possession - of 
a tenant or a lessee belonging to the 
Government on ‘the commencem ent of 
the Act, whereas Secticn 16 ‘of the Act 
has application ` ‘to acquisitions by. the 
State after 1-2-1955, other than under 
any “law” for ‘the’ time being ‘in, force. 
Section , 10- -A (b) of the Act has, applica- 
tion to ‘utilization. of such. land, which 


; Was “not acquired . by, the State ‘Govern- 


ment under any, law for the -time . being 
in force which would. ‘be only | after the 


commencement ofthe; Act, 1961 Pun: LJ: 


18 . (FC); 1963 -Pun,; LJ - 140, -Approved. . 
_-(Paras 7, 8-10, 11) 


Cases- ` Referred : ; “Chronological ‘Paras 

_ 1963 Pun LJ 140. > ‘ oo 

1961 Pun LJ 18 (FC) w.. 3, 12 

AIR: 1959--SC 422 - ug - on 

AIR 1953 ‘SC ` 394 20, ace 8 
“S. (SM ' Kapoor, ‘for Petitioner; O. P. 


Goyal - for’ “Advocate General (Hatyana), 
for Respondents, m ae RS 


“GOKAL “CHAND  MITAL; J. A 
common question of’ law which ' arises in 
this ‘set ‘of seven’ writ" petitions (C. W. P. 
Nos. 158; 486 ‘to! 490 and 565 ‘of 1980),° is 


whether ' the’ ~ténant’ ‘of the j State Gov- 


ernment ‘in respèct: of agriçultüral ‘land 
acquired by. ‘the State ` ‘Government after 
1st February, 1955, shall’ be’ governed 
by the provisions of the ‘Punjab Security 
of Land Tenures ‘Act, . 1953, ’ (hereinafter 
called , the. ‘Act’y “and can claim protec- 
tion, by ‘virtue | of, Section - 16 read, with 
Section 9 of the Act and can, avoid 
ejectment under the provisions of the 
Punjab Tenancy Act, 1887, j 


2... Raja Narinder Singh and: onen 
were ‘the:-land-owners and the- peti- 
tioners'in' the seven: cases before :us 
were their tenants since long before .the 
coming into- force’ -of-:the . Acto- Raja 


‘The voluntary 


We 
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Narinder Singh and iotherg ‘gifted “the pro- 
perty in dispute to the Jhajjar Educax 
tion ‘Society,. Jhajjar,: byi tthree separate 
registered : gift deeds during. the. period. 
1958 to.1961, By-anoth=r. registered gift 
deed dated 2nd August .1963;- theu Jhaj-. 
jar: Education Society, Jhajjar, ~: gifted 
the property-in dispute to the. State of 
Haryana. 


petitioners became the tenants . of: the 


Stace of Haryana with chee from and. 


Angust, 1963. a A -3 
3. . After the State PEER be- 


came the land-owner oz. the property in 
for 


dispute, they started proceedings 
ejectment of the-petitioners’ under the 
Punjab Public -Premises and Land: (Evic- 
tion and Recovery) Act -1959, and. final- 


ly obtained orders of their ‘ejectment.: 


The petitioners filed .writ: petitions ~ in 
this Court challenging the 


were tenants, no :proceedings under that 
Act could be taken against them under 
the 1359 Act: -At the hearing of those 
writ petitions, the. Strate’ Government 
gave an undertaking that they. would 
not. implement -the orders. of ejectment, 
with the result that ~he.writ.petitions 
became infructuous;.. Thereafter, 
State Government -- fled... applications, 
under..Sections 42 (b), 43 -and_.45--of: the 
’ Punjab Tenancy Act, 1887, 


petitioners “before + the- Assistant 
Collector: Ist-- Grade, >: Jhajjar,; for 
their ejectment... The petitioners -toak 


up the defence: that the. Punjab :Tenancy. 


Act, 1887, was not.:. applicable -to them 
as they had the protection of. the- Act 
which. chad .-the .-overr_ding: 
therefore,.:they could rot be ordered_,to 
be ejected“ under. that: Act, On+the con+ 
trary, the stand of: the State -Govern- 
ment ‘was that in-view of Section 21-of 
the. Act, the. Act was. not, applicable to 
the land in .dispute which; came: to. be 
owned by the State - Government. ‘and, 
therefore, the petitioners’ could ‘not rely, 
on any provision .of: the Act. The As- 
sistant Collector upheld, the „contention 
of the petitioners and dismissed the api 
plications and vacated the notices _ of 
ejectment issued against the petitioners 
by- order --dated..26th Nov. 1976, copy 
Annexure P. 1. In- doinz.:so,;he followed 
a decision of the. Financial. Commissioner 
in Bachan Singh; v. Serdarni .. Rupinder 
Kumari, . 1961 Pun. LJ 18. -The - State 
Government toọk-the matter in „appeal 
‘and revision; before the Collector -and 


Rama: Nand ‘v. State 


.The net resalt-was that the. 


-orders of: 


ejectment.on the ground that since they. .tioners filed the present: 


othe. 


against . the 


effect and; 


Pih: 27 


Commissioner in which they. failed vide: 
orders. Annéxures: P. 2- and:-P; 3 re- 
spectively. «Then a further. revision - was 
filed before the Financial Commissioner, 
Haryana, . The- Financial Commissioner 
took a.view contrary :to -Bachan, Singh’s 
case (supra) - -and held that,even if trans- 
fer of the. property-to the State Govern- 
ment: is made after ist February,- 1955, 

the provisions of the: Act .would not 
come to.the rescue of the. petitioners and 
they would not be entitled to the bene- 
fit of Section. 16 of. the Act-as the Act 
would -be wholly inapplicable, by virtue. 
of Section 21 -of the Act, with the re- 
sult that the revisions filed by the State 
Government -were allowed .by . order 
dateq 23rd November, 1979, (copy An- 
nexure .P. 4). and the matter was re- 
manded‘to the- Assistant Collector. to 
decide the same on: merits. The peti- 
‘writ petitions 
to impugn the, order of the Financial 
Commissioner initially, the writ- peti- 
tions came up for .consideration before 
me Sitting singly and.in -view of the 
importance: of the matter and. conflicting 
views of the Financial _ Commissioner, 
the matter was ordered to be heard’ by 
a larger Bench and that is how these 
writ petitions have been Bes before 
us- for final disposal; ` 


A: ` In order: ‘to appreciate . the point 
involved: in these” cases, it will be useful 
to notice certain provisions of the Act, 
which are Sections 6, 9 (1), 10-A -(b), 16, 


19 and -21 (1), and- are E Peun] 'here- 
under : d 3 . 


. "6. " Gertain . previous “transfers ‘af land 


not. to affect. rights. of tenants, No trans-. ` 


fer of land, except ,a bona, fide „sale or 

mortgage with. . possession : or -a, “transfer, 

resulting from inheritance,, made after 

the. 15th August, 1947, -and before , the 

2nd February,- 1955, shall . affect the right 

= a tenant on such ‘land under this 
C ` 


ifpi f Ls 


mt 


9.° ‘Lidbility of tenaiit * ‘to be ejected. 


a) Notwithstanding ` -anything ~ con- 
tained in .any_ other law. for. the time 
being, in. force, no land-owner shall be 
competent to „eject a tenani except when 
such tenant :— ‘ 

XX` O XX> XK - xx. 
(various grounds of ejectment. (i) to (vii) 
are Stated), sae if 

<10- À; (by ` Notwithstanding anything 
contained: ¿in any. other: law. for the time 


8 E&H. Rama: Nand 


being in force and save in the case~ of. 
land ‘acquired bythe State- Government 


under: any law for the time being in. 
force or by an heir by inheritance, no. 
or other disposition of land 


transfer 
which is comprised . in surplus area at 
the commencement 
affect the utilization thereof-in Cl, (a). 
16. Saving of tenancies from. ‘effect of 
mala fide transfer. a 
Save in the case of land ‘ose by 


the State Government under any law | 
for the time being in force, or by an 


heir by inheritance, no transfer or other 
disposition ‘of land effected after the 
Ist February, 1955, shall affect the 
rights of the tenant thereon under this 
Act. 


19. Sections. 17 and 18 not Žo apply, 


to certain property’ and tenants, |: 
Nothing contained in Section 17 -or 


Section 18 shall affect any land which | 


is evacuee property, ’ as’ defined -in ` the 
Administration of Evacuee Property’ Act, 
1950, (XXXI of. 1950) or any other land 
which: may. at any time -be''acquired by’ 
the Central .Government for: rene 
ment of displaced’ persons. >` 


21: Saving ‘of tenants “and lessees 
under Government, : pee 
(1) Nothing - contained ‘in this Act 


shall affect any land held':by «a tenant 
or, lessee under Government, or local 
bodies in the State,. or ` aay; unallotted 


-- evacuee_land. 


5.. A. reading of Sections 6 and 16 ‘of 
the Act together shows that while -bona 
fide sale, mortgage with possession or 
transfer resulting from inheritance’ made 
after 15th August, ‘1947, but’ before’ 2nd 
February, 1955; alone’ have been ‘saved 
and “all other: transfers’ aré! nidt to” affect 
the rights of the tenants under ‘the Act 
during’ ‘that “period, ` ‘according ; ‘to Sec- 
tion 6, tinder: Section 16 ‘only- the ‘land 
acquired by ‘the State under ‘any law 
for the time being in force, or by ‘an 
héiy by inheritance, have heen saved 
and no transfer or- -other disposition of 
land effected’ ‘after Ist“ February, 1955, 
shall 


thereon under ‘the Act. -While under 
Section 6, ‘certain bona fide ‘ ‘transfers 
are permissible besides © inhéritance, 


under Section 16, no transfer is perv- 


. missible which 'may have the result of 
affecting the rights of a tenant under 
the::Act, ‘The'--two' exceptions: are ‘in- 
heritance ‘by an’ heir arid the- acquisition 


‘vi State... - 


-of this Act, ‘shall. 


affect’ the“ rights” of: the- tenant . 


ALT: R. 


by.the Statė Government under any law 
for the time being in force. According 
to’ Section 9 (1)of the Act, no’ land- 
owner is competent to eject. a tenant €x- 
cept ‘on grounds: (i): to (vii) contained 


therein, notwithstanding any other law. - 
This provision -has the overriding effect. 


on the other legislation concerning the 
ejectment of. the. tenant, ‘namely, the 
Punjab Tenancy Act, 1887, as the Urban 
Rent Control legislation has over - the 
Transfer of Property Act. 


6. Section 10-A (a) of the Act aiiai 


` 


the - utilization -of surplus area and Sec- . 


tion 10-A (b) thereof provides that the 
power to: utilize is not affected by any 
transfer or other -disposition of land 
comprising the surplus area at the, com- 
mencement of. the Act, save in the case 
of land acquired by the State Govern- 
ment under any law. for the time” being 
in force or by an heir by inheritance. 
It deserves to. bə ‘noticed here that Sec- 
tion 10-A. (b), .as it stood before the 
amendment made in the connection by 
the Punjab’ Security. of Land. Tenures 
(Amendment) Act, 1959; ‘which was 
published on 19th: January, 1959, was 
minus the .words “and save in the case 
of: land ‘acquired by::the. State Govern- 
ment under any law for the time being 
in: force or by an heir by inheritance”. 
Therefore, before the -Amending Act, 
1939, the utilization of the surplus: ‘area 
was not’ :àffected even: by inheritance 
or by acquisition of land by’ the State 
Government '. únder some .. law. But 
after the amendment, the saving. clause 
operated in favour’ of an. heir by’: in- 
heritancé ‘and’. ‘the -acquisition . ‘by > 
State’ under- some law. Section: 19 of 
the Act has: a reference :ito: Sections 17 
and 18:'of the. Act‘ and before the scope 
of Section ' 19 is discussed, it : will be 
useful’ to’ notice as to what is. contained 
in Sections 17.'and 18. Under Section 17 
of the’ Act;! certain . tenants: have. been 


conferréd ' ‘the: right to -pre-empt the sale . 


of land under ‘their tenancy, _cwhile 
imder ‘ Section" 18- certain “ tenants 


have ‘been’ conferred’ the ‘right to.:pur- . 


chase land under ‘their tenancy subject 
to the’ conditions: laid in: that ‘section. 
Therefore, ‘by “virtue'-of ‘Section 19, Sec- 
tionsi17 and. 18 of: the Act would: not 
apply ‘to" evacuee“ ‘property’ as defined in 
the Administration of Evacuee Property 
Act, 1950, or any other land’ which may 
bé: 'ácquired - by the State 
Government: for re-settlement ar diss 


, the - 


(Central ?) | 


y 


> 
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placed persons, meaning thereby that 
there would- be no bar -o the applica- 
bility of. Sections 17. and 18. of ‘the Act 
to any other land owned _by the Central 
Government. Even to land which is 
evacuee property or the one acquired 
by the .Central Governmant for re-set- 
tlement of displaced. persons, all other 
provisions would apply barring Sec- 
tions 17 -and 18., noes 


7. This brings me to the consideration 
of Section 21 (1) of the Act, which is 
the last provision to be construed. Ac- 
cording to this provision, nothing con- 
tained in the Act is to affect any .land 
held by a tenant or lessee under the 
Government or local bodies in the State 
or any unallotted evazuee land. A 
bare reading of Section 21 (1) does go 
to show that the provisions of the Act 
would not apply to. land held by the 
State Government while, in possession 
of a tenant .or lessee. ..On.-the other 
hand, a reading of sections: 6, 10-A . (b), 
16 and 19 goes to show that only limit- 
ed protection has been granted to the 
property owned by the State .. Govern- 
ment or the Central Government. I£ Sec- 
tion 21.is.to. be read to completely ex- 
clude the applicability: of the Act -to 
the land owned . by the, . Government, 
when itis in ‘possession of a tenant of 
a lessee, then. the provisions.of Secs. 6, 
10-A and 16 of the Act would be ren- 
dered completely obsolete and: redun- 
dant so‘ far.as the land owned by . the. 
Government, in possess.on of .tenant 
other than that which las acquired by 


it undér: any law for the time. being in 


force ‘is concernéd. . This, could’ not.. have 
been the, intention of the Legislature. 
Under the principles of interpretation 
of- the provisions of law, it -has been 
held that the provisions - must be, con- 
strued in. such harmonicus way that no 


provision of law is left redundant. It is, 
construc= 


equally true that. if .on true’ 
tion a statute leads tc anomalous. re- 


sults the Courts have n> option but to. 


give effect to, it. and Jeave..it to the 
Legislature to amend and alter the law, 
but when ‘on ar construction of a statute 


two views are possible, one which. rex. 
sults in anomaly-and the other not, it is 


the duty of Courts- to adopt the latter 
and not the former, seeking consolation 
in the thought. that law _ bristles with 
anomalies. (See N. T. “Veluswami Thevar 


v. G.. Raja Nainar, ATR 1959 SC 422)... 


Rama Nand v. State .: 


P.& H. 29 


_8. Following view..was taken by the 
Supreme - Court in Rao. Shiv Bahadur 
Singh v. The State of Vindhya: Pradesh, 
AIR 1953 SC 394 (at p. 397):— |, 


“While, no doubt, it is not permissi- 
ble to supply a clear and obvious lacuna 
in a statute and imply a right of ‘appeal, 
it is incumbent on the:Court.to avoid a 
construction, if reasonably permissible 
on the language, which would render a 
part of the statute devoid of any mean- 
ing or application’. 


Following. the aforesaid rules of inter- 
pretation, the only reasonable way of 
interpreting Section 21 of the Act and 
of giving full effect to it while’ reading 
Sections 6, .10-A (b), 16 and 19 of the 
Act on the: statute book, would be that 
it applied to such land held by.a tenant 
or lessee under .Government, or local 
bodies in the State, or any  unallotted 
evacuee land.on the: commencement of 
the Act... The word ‘held’ has been used 
in the past tense and, .. therefore, Sec- 
tion 21 (1) of the Act would be applica- 
ble only:to such lands in’ possession of 
tenants or allottees immediately before 
the commencement of-the Act, There- 
fore, on the harmonious construction . as 
also on the plain reading of Section 21 
(1) of the.-Act, I am.of the considered 
view that Section 21 (1). would apply 
only to-such land held by a tenant or 
lessee under. Government,... or- local 
bodies in. State, or. any. unallotted 
evacuee land, .immediately. before the 
commencement of .the Act and not 
thereafter. If the State -Government 
‘acquired -land after the commencement: 
of the Act by bona fide sale, before..2nd : 
February, :1955: such a transfer in favour! 
of the, State would. be. protected and. the! 
tenant will not be:: entitled’ to claim‘ 
benefit. of Section 6 of the Act in .re- 
spect thereof. Similarly, if the State 
Government’ acquires surplus. area by a 
voluntary- transfer, the same’ would be 
liable to be utilized in , pursuance. of 
section 10-A (b) of the Act and the sa- 
ving clause would apply only in respect 
of the land acquired by the State Gov- 
ernment under . any law for the time 
being, in, force. The voluntary transfers 
do not. come ‘within the, ambit of ac- 
quisition by the, State Government under 
any. law for the time being in force, but 
would be a.case of transfer by, private 
contract. This view finds support from. 
a decision of. A. N. Grover, J. «s iw Mota 


30 Pi &H, Rarna” Nand 
Singh: v. The Financial’ -Conimiésioner, 
Punjab, 1963" Pun’ Te 140," Pa it 


was held: as ` follows :— g Seats 

"Section 102A (b) of the Punjab ‘Secu= 
rity..of Land ..Tenures-.Act..saves. only 
those i lands which are’ acquired. by thé 
State, Government::.under::any law. for 
_ the time being ‘in--force; which neces- 


sarily. must refer.to:lands*acquired under . 


the Land Acquisition Act or any other 
similar .statute:.:Thus any land sold to 
the State Government ‘by. private treaty 
would not be covered by .the saving 
clause under- ‘Section’ 10-A -(b) ` ‘óf ‘the 


' Act.” 


9, The aforésaid decision, ds $ approved. 


10. “Any acguisition ‘by a@:private - con- 
tract after. Ist’ February;! 1955, accord- 
ing to Section 16 ‘of the Act, is not to 
aftect the rights ofja tenant thereon 
under the Act and the only saving 
clause is acquisition -by thetState under 
any law for the time being in‘force, The 
words “land acquired by the State Gov- 
ernment -under any. law` for. the tirme 
being in force” cannot be equated with 
the words “acquired -in:.any . ‘manner’ 
and, therefore, these words- have: to be 
read differently. The “acquisition “under 
any law for the time being in ‘force is 
under’ the Land ‘Acquisition Act or al- 
lied statutes; but: private sale “transac 
tions are not called acquisitions - under 
any’ law: for. 'the' time“ being- in force. 
Therefore, the: words used’ by the Le-. 
gislature in Section 16“of the Act have 
to ‘be ‘interpreted’ as ‘they::are and: by 
giving ‘full: meaning to.these words,;:the 


only conclusion is that the-saving is in’ 


‘|respect of‘ land -acquired ‘by ‘the -State 
` |Goverhment: under ‘any law: for .the:.time 
being in force:.and “not: to ‘land: Acauine’ 
bysa private contract or: gift: - ra 


Al, Once again, ' Sections 16 and 21 
of the Act, ‘if read’ together; clearly’ go. 
to show. that‘apart from the harmonious 
construction according: to “the “word 
‘held’ in” Section 21,” the ‘Legislature 
must “have ` intended , “that ‘Section ‘21° 
would * apply’ ‘to 
tenant or “lessee under the. Government 
on thé’ 
Ar “whereas ` according to` Section’ 16 ‘of 


the Act, it” “envisaged the’ acquisition of 


land ‘by the” State’ Government. not only 
after’ the” commencemerit Of. the Act but 
after ` ‘Ist. _ February, 1955,” “and for’ 


‘vy, Statė -' 


` Act has” 


‘any Tind held’: “by” a 


daté of’ commencement “of: ‘the’ 


ace 
quisition, “aftér 1955,4 the saving | ‘jaute: 
_¥8' applied: not’ to ‘all acquisitions by’ the’ 


A. L-R. 


‘under law or ‘by -pri- 
but only: to such ac- 
quisitions “` which ~ are “under any - law 
for the time’ being “in force: This fur- 
ther‘ goes’ to show that- -Section’ 21 has 
application tó- such ` land ‘in possession 
of a tenant or a lessee‘ belonging to the 
Government on the’. commencement: of 
the Act, whereas- Section 16 of the’. Act 
has application 
State after 18th (Ist?) February, 1955, 
other’ than under ‘dny law.-for the. time 
being in: force. Section 10-A .(b) of ‘the 
application to -utilization of 
such land: which was’ not ‘acquired by 
the ‘State Government 
for the time being in. force which 
would ‘be only after the commencement 
of the’ Act. 


State,. whether `- 
vate contracts, 


“4, Fo he reasons 
IT am of the view that since the State 
Government - acquired the land in dis- 


pute by gift on 2nd- ‘August, 1963, i.e | 


after Ist- February,” 1955, the rights of} 
the’ petitioners - as tenants thereon -would 
not be. affected by ‘virtue of Section 16 
of the Act. The necessary corollary 


would ‘be that by virtue of Section 9 (1).]. 


the State Government,- who is. their 
Yand-owner, shall .not be competent to 
eject: them except’ on grounds (i). to (vii) 
contained thereiti': ‘notwithstanding any- 
thing ‘eontainéd ` in ‘any’ other law for 
the''time ~beifig in force namely, the 
Punjab Tenancy: : ~Act, 1887: The ‘only 
remedy’ available to the State’ Govern- 

ment to eject the petitioners’ ‘would » be 
either - under Section: 9 
Sections 14-A (i) and (ii) of the Act. 
Accordingly; the’ - “decision `- in > Bachan 





Singh's: case “Gupra) . is “approved ' ak 


` 13, In ‘the result; ^ ‘all 


‘recorded -above,) 


(1) or ‘“ under} 


ihe: ‘seven writ 


F 


to acquisitions by thej 


‘under any law! ° 


petitions are allowed with cdsts the de- 


cision `of-the- Financial Commissioner 
, dated 23rd November, 1979,- 
P. 4 is set aside‘and that of the Com- 
missioner, Ambala Division, dated 15th 
December;; 1977, is: ‘restored; ` ae 


fee being’ Rs. ` 100/~ in edch ` case. 


+ 8; ‘Ss. SANDHAWALIA; K Ji aT 
agree.’ 
Petitions ised 


Annexure . 


1 


1982 - 

AIR 1982 PUNJAB AND HARYANA. 31 
Bike i J. V. GUPTA, J. 
Amin’: Chand’ and ‘others, 

Gian Cliand and another, “Respondents: 
Civil Revn. No. 631 of 1976, D/-" 25- 8- 


` 1981:*. 


(A) East Punjab. Urban, Rent ‘Restric- 
‘tion Act. (3 of 1949), 5. 13 .(2) G: (b) — 
Eviction — Premises, rented out for sell- 
ing firewood — Tenant selling . firewood 
along with it tethering buffalo in pre- 
mises — Held,. user. of premises not 


changed. (Landlord. and Tenant, — Evic-. 


tion — Change of user). . 


a According. to -S: -13: (2) ii) (0), “if - the 
premises in dispute were being used for 
the same purpose ‘for ‘ which they: were 
originally"let out and in éddition ‘thereto, 
a part of the building or zhe rented: -land, 
was also used for some’ other- purpose; 
that per se. would not give the landlord 
the right to claim the eviction of-the ten- 
ant, (1966) 68 Pun LR’-367. Foll., AIR 1980 


Punj & Har ‘229 (FB) :anc 1976 Ren -CR 


‘TY/JX/E332/81/JIS- » 


:65.' (Punj & Har),- Disting. a 


- (Para 5) 
Where: the*‘tenant ' was ‘using the pre- 
mises for the purpose. fcr which- they 
were originally rented. out,-that is; for 
carrying out the business of selling fire- 
wood, though along therewith he had also 
started tethering | his buffalo therein. 


‘Held. that;: it ‘could. not ‘be said: that the 
tenant had been using: the ‘premises: -in 
dispute for the -purpose cther.than that 
for which they had: hoer taken out : on 
rent by him. : : 


(B) East Punjab Rent Restriction Act 
(3 of 1949), S. 13 (2) (iii) —.;; Eviction — 
Rent Controller’s order 
ground that tenant had. -mpaired value 
and utility of premises — Not substan- 
tiated by any cogent evidence on record 
— Finding liable to be set aside, (Para 6) 
Cases. Referred: Chronological. Paras 
AIR 1980 Punj & Har 22¢ (FB) -` 3 
1976 Ren ‘Cy (SN) 32: 1976 Ren’. CR 65 


‘(Punj & Har) -:- RER Gi 8 
ee) 68: Pun’ LR: 367- “Ay "315 
‘Ravi Nanda and sS. “gs ~ Mahajan; for 
Petitioriers; ‘Tejinder Singh’ Gujral,” _ for 
Respondents, = 3 
“ ORDER:-- The tenant-petitioner, ` “had 
filed this. revision petition. against _. the 
order of the Appellate. Authority, > July 


$< ee 
: *Against ‘order: of-J. S. Catha, Appellate 


` Authority;! Jullundur,: D/- 17-4-1976. 


Amin Chand.v. Gian Chand 


Petitioners v. ’ 


_ other; than.-that for. which : 


(Para 5) - 


of -eviction. on 


F. & H. 31 


lundur, dated- April #7,- 1976,. whereby 
the order of the Rent Controller, Jullun- - 
dur, ,dated September. 25, 1975, directing 
his ejectment was maintained. ~; 


2. -The premises, . in dispute; ie., „the 
vacant, site-- measuring; 4..marlas situated 
in Rasta Mohalla, Jullundur, were -rented 
out- to. the petitioner.-at a: monthly rent 
of Rs.: 20 vide rent: note, Exhibit A-1, 
dated October 2, .1964,.for selling fire- 
wood. The. -ejectment. of: the tenant was 
sought on the grounds .that, (a) the tenant 
had not paid to: the landlords the rent of 
the demised premises since June 2, 1973, 
(b) that the respondent. had-been using 
the disputed premises for ;the purpose 
they were 
taken .on rent by him,,(c) that . the re- 
spondent had:.committed such acts as were 
sure .to. impair: the value and utility of 
the disputed premises; (d) that. the re- 
spondent had been guilty. .of- such ‘acts 
and conduct .as; were a nuisance ‘to the 
occupiers of. the buildings in the neigh= 
bourhood and (e). that the respondent had 
violated the terms and conditions, as con- 
tained -in the aforesaid rent deed. . The 
allegations. of, the, landlord were, contro- ` 
verted in the written statement, filed by 
the petitioner.. On the, pleadings :of - the 
parties, the Rent Conon Hamed the 
following. issues: 

1. Whether a’ valid notice was 
on the -respondent? . ¢ 

- 2, Whether the petition. is: Ded for. non- 
joinder’ of necessary: parties? «. 


3. Whether the ‘respondent ` is liable’ w 
ejectment ‘from the demised premises oni 
the grounds allegéd in- “the © application 
except the non-payment of: rent? 

‘4. Relief. ~ : 

The Rent Controller’ passed ‘ha order of 
the ‘eviction of the petitioner’ from the 
demised premises on the ground that he 
had impaired the value'‘and -utility "of 
the premises,*in dispute. -The other 
grounds, on which the ejectment of'. the 
petitioner was sought, .were found against 
the landlords. -In ‘appeal; the Appellate 
Authority reversed the. finding .: of.: the 
Rent ‘Controller on, the ground that _the 


, served 


FE 


of the ‘demised premises, and came ‘to. the 
conclusion’ that. this, ground: was not 
established by the landlords and, there- 
fore, the eviction order, based on it, could 
not be sustained.. However; the Appellate 
Authority: maintained, the .order of evic- 
tion of the tenant.on the other ground, 

that ‘is, he. (the. tenant). had. been using. 
the premises,..in dispute, for.the purpose. 
other -than -that. for which. they had -been I 


32 P. & H. Amin Chand v. 


taken on rent by: ‘him. Feeling: aggrieved 
against the same, the tenant-petitioner 
has come up in revision to this Court.” 


3. The learned Gounsel for the peti- 
tioner, contended that on the findings 
given by the Appellate Authority, it could 
not be held that the tenant-petitioner, 
had used the premises, in dispute, for a 
purpose other than that.for which ‘they 
had been taken on ‘rent by him because 
it had been concurrently found by -both 
the authorities below that the business of 
selling firewood, for which the demised 
premises were let out in the beginning 
was still being carried on by the tenant. 
In addition thereto, he was also tethering 
` a buffalo and also selling -toori therein 
and, therefore, in’ these circumstances, the 
order evicting the petitioner from the 
premises, in dispute, could not be passed 
by the Appellate Authority. In support 
of this contention, the’ learned counsel 
placed reliance on the. firm Himalayan 
Traders v: Narain Dass, (1966) 68 Pun LR 
367. On the other hand, thè learned coun- 
sel for: the. ‘respondents contended that 
the premisés, in dispute, were let out to 
the petitioner for running the business:'of 
selling the firewood only and. now the 
tenant -had been found t6:be’ keeping his 
buffalo, and toori therein and, thus, he 
has been using the disputed: property for 
the purpose other than that for : ‘which 
they were rented out to him. In ‘support 
of ‘this contention, the learned > counsel 
placed reliance om Des: Raj v. Sham Lal, 
AIR 1980 Punj, and Har-229 (FB), and 
Both Ram v. Mathra Dass, 1976 Rent CJ 
(SN) 32. The learned counsel further. con- 
tended that in any case, the order . of 
ejectment could be sustained. on the 
ground on which. the. ..Rent Controller 
came to the conclusion . that | the tenant 
was guilty of impairing the value and 
utility- of the premises; in dispute. 

4. After hearing the learned counsel 
for the: parties at-a great length and going 
through the “record, I find force in . the 
contention raised by me learned counsel 
for the petitioner. ` 
* 5. It‘ has been held’ igs the Appellató 
Authority’ that ‘it well known that “the 
people keep -the -buffaloes -in ‘towns usu- 
ally for businéss purposes‘-and tethering 
of the cattle “and selling of toori is’ cer- 
tainly a different user and has nothing to 
do with the ‘sale:of wood. These observa- 
tions, in my opinion,- are ~ -without ` ‘any 
material on ‘the’ record’ and’ are merely 
-\based on surmises: and:-conjectures. There 
is no evidence on the record -that the 
tenant was doing the business‘ of selling 
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milk. “It could not’ be held on surmises 
alone that the people keep ‘the buffaloes 
in towns a for business purposes’. 

This approack . of the learned _ Appellate 
Authority” was wholly illegal 
proper and thus, the finding arrived on 
its basis. is vitiated, The Local Commis- 
sioner, who was‘ appointed by | the- Rent 
Controller, inspeztéd'the' spot on Octo- 
ber 4, 1974. It has been stated in his re- 
port, ‘Exhibit A-T’ that he found an iron 
kanda hanging in bètween the two rooms 
shown red in the map. In the front room, 
wooden’ pieces were lying, a buffalo was 
standing and besidé the buffalo, a woodén 
kund for the buffalo was lying. Some 
green. fodder was also lying beside the 
wooden pieces, small in quantity. It has 
also been stated therein that.no damage 
to the demised premises was. noticed by 
him. Thus, the only evidence on the re- 
cord is that the tenant was using the pre- 
mises for.the purpose for which they 
were „originally rented out, -that ‘is, . for 
carrying out the business -of selling fire- 
woọd, though along therewith, he had 
also started „tethering his buffalo. therein. 


: Section - ‘13 (2) (ii) (b) of the East Pun~ 
reads:— 
' 13. oO. ote 7 ase 


D A landlord who seeks to evict “his 
tenant. shall appty to the Controller for 
a-direction in that: behalf If the Control- 
ler, after ‘giving the tenant a reasonable 
opportunity - of showing cause oe the 
applicant is satisfied:— 


Da a, l aA aiii 


aa 


(ii) that the tenant has TE the com- 
mencement of this Act without the writ- 
ten’ consent of the lanidlord:=> ; 


m Uses the building or rented’ ‘land for 
a purpose other than that: for oe it 
was leased, or; : 


The language : of the shovèsiid provision 
is itself suggestive that if: the , tenant, 

after the commencement of the aforesaid 
Act, uses the- building of the rented land 
for ‘the. purpose other than-that for which 
it was leased out, in other words, the 
purpose, for which the demised, premises, 
were léased out, in the” “beginning, * ‘was 
being Garried out no’ more therein, the . 
landlord was competent `_ tò _ seek his’ 
remedy under Section 13 (2) of the above- 
mentioned Act, but if the - premises, 
dispute; -were being used for the samej. 
purpose for which they- weré “originally 


and im-k © 
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let out and in addition thereto, a part of 
the building or the rented land, was also 
used for some other purpose, that per se 
would not give the landlord the right to 
. iclaim the eviction of the tenant. In firm 
case (1966-68 Pun 
LR 367) (supra), it was -beld:— 

‘Tf it were the intention of the legisla- 

ture that where a small part of the demis- 
ed premises is not used for the purpose 
for which it had been leż and that was 
to be ground of ejectment, it would have 
used the same phraseology as in S. 13 (2) 
(ii) (a) of the East Punjab Urban Rent 
Restriction Act and then it would have 
used in Section 13 (2) (i) (b) also the 
words ‘any portion thereof’, This it has 
not done. What it has done is that it has 
said that when the building is used for 
a purpose other than that for which it 
was leased and, therefore unless the part 
so used can itself be described as build- 
ing, the building to which this part of 
the clause refers must be taken as a 
whole. So that user of one room in a build- 
' ing taken on rent for residential purpose, 
as the godown, does not zome under Sec- 
tion 13 (2) (ii) (b) of the Act.” 
The authorities cited on behalf ‘of the 
respondent are not at al applicable to 
the facts of the present. case. In all those 
cases, the original purpose, for which the 
premises were rented out, was abandoned 
by.the tenants and the premises were be- 
ing used for some other purpose and, 
therefore, under those c:rcumstances, it 
‘was held that the tenants were liable to 
be evicted on that grourd, therefrom. 


6. As regards the othar ground, that 
tthe tenant-petitioner had impaired the 
value and utility of th2 premises, in 
dispute, which did not find favour with 
the Appellate Authority, but on which 
the Rent Controller ordered the eject- 
iment of the petitioner from the demised 
premises, has not been substantiated by 
any cogent evidence on the record, and, 
therefore, it has been rightly held by the 
‘Appellate Authority that the tenant had 
not impaired the value and utility of the 
demised premises. 

7. For the reasons reéccrded above, this 
revision petition succeeds and is allowed, 
The order of the Appellete Authority is 
set aside and the applicat-on for the eject- 
ment of the tenant-petitioner from the 
demised premises. is dismissed, but with 
no order as to costs, — 

Revision allowed, 
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AIR 1982 PUNJAB AND HARYANA 33 
J. M. TANDON, J. =“ 
Gram Sabha, Shahzadpur and others, 
Petitioners v. State óf Haryana and others, 
Respondents. ; 
Civil Writ Petn. No, 2909 of 1980, Dj- 
20-2-1981. 


(A) Haryana Municipal Act (24 of 1973), 
S. 3 (1) — Validity — Does not violate . 
Article 14 of Constitution. (Constitution of 
India, Art. 14). f 


Section 3 provides a detailed procedure 
for constituting a municipality. The State 
Government is required to issue a notifica- 
tion when it proposes to constitute a Muni- 
cipal Committee in respect of any local 
area. Such notification is required to define 
the limits of the local area to which it re- 
lates. A detailed procedure is prescribed 
for the publication of the notification. The 
inhabitants of the local area are -entitled to 
file the objections in writing. The objec- 
tions have to be disposed of by the State 
Government by passing orders. It is thus 
clear that a municipality can be constituted 
after following the detailed procedure and 
it cannot be said that an arbitrary power 
in this regard has been conferred on the 
State Government. This apart the Act 
gives ample indication about the purpose of 
setting up of a municipality which is a suffi- 
cient guide for the State Government for 
making a notification under S. 3. It can, 
therefore, be said that the power conferred 
on the State Government to issue notifica- 
tions under S. 3 (1) of the Act is neither 
arbitrary nor unguided and as such is not 


violative of Art. 14 of the Constitution. 


(Paras 12, 13) 


@) Haryana Monicipal Act (24 of 1973), 
S. 3 — Right of Government to set up 
municipality in respect of area covered by 
Panchayat — Not negatived by Art. 40 of 
Constitution. (Constitution of India, Arti» 
cle 40). 


Article 40 in no way negatives the right 
of the State Government to set up a muni- 
cipality over the area which is covered by 
the village Panchayat. The setting up of a 
Panchayat is a step towards Self Government 
and a municipality is a further improvement 
in that direction. Article 40, therefore, can- 
not be taken as a bar for setting up muni- 
cipality under S. 3 of the Act even with re- 
spect to an area which is covered - by. a 
Panchayat or Gram Sabha. - (Para 15) 
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Cases Referred: Chronological Paras 
AIR 1980 SC 882: 1980 All LJ 401 11 
AIR 1979 Punj, & Har 46 8 
(1978) 80 Pun LR 696 9 
AIR 1968 SC 1344 9 
AIR 1968 All 285 ‘10, 14 
AIR 1967 SC 1404 4,5 


I. S. Mehta and (K. K. Mehta with him), 
for Petitioners; Naubat Singh, Sr. Deputy 
Advocate General, Haryana, for the State; 
Y. P. Gandhi, for Respondent. 


ORDER :— The State Government in 
exercise of the powers conferred by sub- 
section (1) of S, 3 of the Haryana Municipal 
Act, 1973 (hereinafter the Act) issued noti- 
fication (Annex. P. 4) dated March 25, 
1980, proposing the local areas of villages 
Shahzadpur and Majra in Naraingarh Tati- 
sil of Ambala District, the boundaries of 
which were detailed therein, to be ‘C’ class 
Municipality of Shahzadpur. The State 
Government thereafter issued another noti- 
fication (Annex. P. 8) dated August 5, 1980 
under sub-section (6) of S. 3 of the Act 
declaring the local areas of Shahzadpur and 
Majra detailed in notification (Annexure P 4) 
to be ‘C’ Class Municipality of Shahzadpur. 
Gram Sabhas of Shahzadpur and Majra 
and a few other residents of these villages 
have filed the present writ petition challeng- 
{ng these two notifications on various 
grounds, inter alia, sub-section (1) of Sec. 3 
of the Act is ultra vires Art. 14 of the 
Constitution and further they have. been 
issued mala fide to harm Dr. Amar Nath 
Gupta, Sarpanch (under suspension), Gram 
Sabha, Shahzadpur petitioner and to` bene- 
fit Rai Pirthi Singh respondent in the mat- 
ter of payment of compensation to him of 
the charand land which is in occupation of 
Gram Panchayat, Majra. The mala fides 
are attributed to Shri Lal Singh, Deputy 
Minister, Labour and -Public Health, Har- 
yana, Chandigarh, who ‘has been impleaded 
as a respondent. 

2. The State of Haryana has contested 
the writ petition. It has beén denied. that 
the impugned notifications (Annexures P. 4 
and P. 8) have been issued mala fide or at 
the instance of Shri Lal Singh respondent. 
It has also been averred that sub-section (1) 
of S. 3 of the Act is intra vires Article 14 
of the Constitution and the two impugned 
notifications (Annexures P. 4 and P. 8) are 
valid. Shri Lal Singh respondent in his 
separate return has denied the allegations of 
mala fides levelled against him. 

3. The main attack of the learned coun- 
sel for the petitioners is that ‘sub-section (1) 
of Sec. 3 of the Act is ultra vires Art. 14 
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of the Constitution inasmuch as it does not 
lay down guidelines in the matter of dis- 
cretion to be exercised by the State Govern- 
ment for issuing the notification thereunder 
with the result that an arbitrary and un- 
bridled power has been conferred upon it 
in this regard. The learned Senior Deputy 
Advocate General appearing on behalf of 
the State has argued that under sub-sec. (1) 
of Sec. 3 of the Act, the State Government 
can only propose. any local area to bea 
Municipality by a notification. Under sub- 
section (5) of S. 3 of the Act the inhabitants 
have a right to submit objections within 
six weeks from the date of the notification 
under sub-section (1). Under sub-sec. (6) it 
is incumbent upon the State Government to 
consider the objections filed and pass orders 
thereon before issuing the notification declar- 


‘ing the proposed local area to be a Muni- 


cipalily. The argument of the learned Sr. 
Deputy Advocate General proceeds that in 
view of the detailed procedure prescribed 
under Sec. 3 of the Act the power exercis- 
able under sub-section (1) thereof cannot bs 
taken as arbitrery or unbridled or ultra 
vires Art, 14 of the Constitution. The con- 
tention of the learned Senior Deputy Ad- 
vocate General must prevail. 

4. The learned counsel for the peti- 
tioners has relied upon Ram Bachan Lal v. 
State of Bihar, AIR 19€7 SC 1404, wherein 
Section 4 (1) of the Bihar and Orissa Muni- 
cipal Act was examined and was held to be 
not violative of Art. 14 of the Constitution. 
Section 4 of the Bihar and Orissa Munici- 
pal Act reads :— ` 

“4, Declaration of intention to constitute 
or alter limits of municipality : 

(1) (a) When the State Government is 
satisfied that three-fourths of the adult 
male population. of any town are engaged 
on pursuits other than agriculture and that 
such town contains not less than five thou- 
sand inhabitants, and an average number 
of not less than one thousand inhabitants 


to the square mile. of the area of such 
town, the State Government may declare 
its intention to constitute such town, 


together with or exclusive of any „railway 
station, village, land or building in the 
vicinity of such town, municipality, and to 
extend to it alk or any of the provisions of 
this Act. i 
(b) When the State Government is satis- 
fied that any municipality, or any area in 
a municipality, does not fulfil the ‘condi- 
tions specified in Cl. (a), or when the Com- 
missioners at a meeting have made a re- 
commendation in this behalf, the State Gov- 
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ernment may declare its incention to with- 
draw such municipality fram -the. operation 
of this Act, or to exclude such area from 
_ such municipality.” eS ees 
3 es 
5. Their Lordships of the Supreme Court 
held that S. 4 (1) of the Bihar. and Orissa 
Municipal Act contemplates a. town con- 
taining not less than five thousand inhabi- 


tants and a town of a particular density of . 


population and further thar three:fourths of 
the adult male population should be engag- 
ed in pursuits other than agriculture. These 
requirements show ‘that the area has reach- 
ed such a stage of development that the 
Government should constituie a municipality 
in the area, It was further held that sec- 
tion 388 of the said Act would come into 
picture only if the requirements of Sec. 4 

` are not satisfied but yet he Government 
considers it necessary to make administra- 
tive provisions for all or any of the pur- 
poses of the Act. This gives sufficient 
guidance tothe ‘Government and .no arbi- 
trary power has ‘been conferred on the Gov- 
ernment. The learned counsel for the peti- 
tioners bas argued -that the provisions con- 
tained in ‘sub-section (1) of S. 3 of the Act 
are not at par with S. 4 o2 the Bihar and 
Orissa Municipal Act. No guidelines as 
contained in S. 4 of the Mhar and Orissa 
Municipal Act are provided in S. 3 of the 
Act. Sub-section (1) of S. 3 of the Act 
is, therefore, violative of Art. .14 of the 
Constitution. This- contention is without 
merit, In Ram Bachan Lals case 
1967 SC 1404) (supra), their Lordships were 

+ examining Section 4 of the Bihar and Orissa 
Municipal Act.. It was held -to be not vio- 
lative of Art. 14 of the Constitution. Sec- 
tion 3 of the Haryana Muricipal Act is not 
similar to Section 4 of the Bihar and Orissa 
Municipal Act. It cannot be inferred from 
the ratio of Ram Bachan Lal’s case (supra) 
that Sec. 3 (1) of the Haryana Municipal 
Act must conform to Sec. 4 of the Bihar 
and Orissa Municipal Act te be contravening 
Art. 14 of the Constitution. 


6. The learned counsel for the peti- 
tioners has argued that undar S. 258 of the 
Haryana Municipal Act (since deleted) 
which deals with the Consti-ution of a noti- 
fied area, it was ‘specifically provided that 
no area shall be made a no‘ified area unless 
it contains a town or a ‘bazar and is nota 
purely agricultural village. No such guide- 
dine is provided in $. 3 (4y of the Haryana 

“Municipal Act with tbe result that it is hit 
‘by Art. 14 of the Constitution. This con- 
tention is also without force. ‘Sub-sec. (4) 
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of Sec. 3. of the Act cannot be held to be 
violative of Art: 14 of the Constitution be- 
cause under S. 258 (since deleted) it was 
provided that. no area shall be made a noti- 
fied area unless it contains a town ora 
bazar and was not a purely agricultuygal 


‘village. : 3 


7. The -learned counsel for the petitioners 
has-relied upon sub-section (2) of Section 3 
of the Punjab, Municipal Corporation Act, 
1976, whereunder the Government by` noti- 
fication may constitute a municipality to be 
a city provided its population exceeds three 
lacs and its total income exceeds two crore 
rupees per annum. The argument is that 
no such guideline is provided in Sec. 3 of 
the Act and as such it is ultra vires Art. 14 
of the Constitution. This contention has 
Section 3 (1) of the Act is 
to be examined on -its own merits and not 
by comparison with S. 3 (2) of the Punjab 
Municipal Corporation Act, 1976. 

8. In State: of Punjab v. Dewan Chand, 
AIR 1979 Punj & Har 46, a challenge had 
been laid to the vires of S. 10 of the Pun- 
jab Municipal Corporation Act. In _ this 
connection Section 4 of the Punjab Munici- 
pal Corporation Act which is similar to 
Section 3 of the Act was examined. It was 
held (at p. 47): i 

“From a bare perusal of this section, it is 
evident that no guideline is provided as to 
in which cases the area of any municipality 
could be withdrawn from the operation of 
the Act. Section 10 forms part of Chap. I! 
which relates to the constitution of Munici- 
palities. Section 4 provides a detailed pro- 
cedure for constituting a municipality. 
Under this section the State Government is 
Tequired to issue a notification when it pro- 
poses to constitute a- Municipal Committee 
in respect of any local area. Such a noti- 
fication is required to define the limits of. 
the local area to which it relates. - A detail- 
ed procedure is prescribed for the publica- 
tion of the notification. The inhabitants of 
the area, who may object to the notification, 
are entitled to file objections in writing. 
The objections have to be disposed of by 
the State Government by passing orders. 
It would thus be seen that a municipality 
can be constituted only affer following a 
detailed procedure and nothing has been 
left to the whim of the State Government.” 

In this judgment Sec. 4 of the Punjab 
Municipal Corporation Act, 1976 was found 
not ultra vires the Constitution inasmuch as 
a blanket power has not been given to the 
State Government -and the. inhabitants have 
been given a right to raise objections which 
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the State Government is bound. to decide 
by passing orders. Section 3 of the Act 
being similar to S. 4 of the Punjab Munici- 
pal Corporation Act it or any sub-section 
thereof cannot be treated ultra vires the 
Cogstitution. 


9. In Ayodhya Prasad Vajpai v. State of 
U. P., AIR 1968 SC 1344, the ` notification 
issued by the Government of Uttar Pradesh 
under the Uttar Pradesh Kshetra Samitis 
and Zila Parishads Adhiniyam (33 of 1961) 
Ss. 3 and 8 were challenged. By these noti- 
fications the Government of Uttar Pradesh 
redivided the rural area in the district with 
the result that a few khands were abolish- 
ed and new created in their place. The 
argument advanced was that the power of 
the Government to do so amounted to exces- 
sive delegation of legislative functions to 
the State Government and being not sup- 
ported by adequate safeguards or guides were 
liable to be struck down. This argument 
was not upheld. It was held (at p. 1347): 


“The Act speaks for itself and is self- 

contained. Its policy is stated in clear 
terms and the power to create Khands must 
be read with the power to abolish Khands 
and create new Khands in their place. The 
details of how big a Khand should be, 
what territory it should involve and so on 
and so forth, cannot be the subject of 
detailed legislation. The Act gives ample 
indication of what the purpose of making 
a Khand is and the duties which the Kshe- 
ttra Samities must perform. On this sub- 
ject the legislative will has been sufficienily 
expressed and must, therefore, guide the 
State Government in making notifica- 
tions.” 
The ratio of Ayodhya Prasad Vajpai’s case 
(supra) was followed in State of Haryana 
v. Gram ' Panchayat, Dera Fateh Singh, 
Teh. Gulha, (1978) 80 Pun LR 696 and it 
was held that the State Government is com- 
petent under sub-section (2) of S. 4 of the 
Punjab Village Common Lands (Regulation) 
Act, 1961 to include or exclude any area of 
the Sabha. ° 

10. In Tulsipur Sugar Company Ltd. v. 
Notified Area Committee, Tulsipur Town, 
AIR 1968 All 285, the notification under 
Section 3 of the U. P. Town Areas Act was 
under challenge. Section 3 of this Act 
reads (at p. 286) :— 

“(1) The State Government may by notifica- 
tion in the Official Gazette — 

(a) declare any town, village suburb, bazar 
or inhabited place to be a town area for 
` the purpose of the Act, ........ eee 


its 
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(b) to (d) wee 

Provided that 
not be declared, or 
limits of a town area. 

(2) The decision of the State Government, 
that any inhabitated area is not an agricul= 
tural village within the meaning of the pro- 
viso to sub-section (1) of this section shall 
be final and conclusive, and the publication 
in the Official Gazette of a notification 
declaring such area to be a town area or 
within the limits of a town area shall be 
conclusive proof of such decision.” 
Holding the notification to be valid, it was 
held that when an area is declared as a 
Town Area no specific rights of residents 
are adversely affected. It may be that in 
due course of time taxes would be imposed, 
and residents of the locality may have to 
pay such taxes, But it cannot be said that 
a mere declaration of a town area with re- 
spect to a specified area directly affects the 
Tights of the residents of the locality. Such 
a declaration is of administrative nature. 
Since the decision is of administrative nature, 
it is not necessary for the State Government 
to give an opportunity to residents of the 
locality to oppose such a proposal. 


included within the 


11. Tulsipur Sugar Company having lost 


in the High Court preferred an appeal in 
the Supreme Court which was also dis- 
missed. Their Lordships of the Supreme 


Court in their judgment reported in Tulsi- 
pur Sugar Co. Ltd. v. Notified Area Com- 
mittee, Tulsipur, AIR 1980 SC 882 held 
(at p. 887): 


“We are concerned in the present case 


with the power of the State Government to - 


make a declaration constituting a geographi- 
cal area into a town area under Section 3 
of the Act which does not require the State 
Government to make such declaration after 
giving notice of its intention so to do to 
the members of the public and inviting 
their representations regarding such action. 
The power of the State Government to 
make a declaration under Section 3 of the 
Act is legislative in character because the 
application of the rest of the provisions of 
the Act to the geographical area which is 
declared as a town area is dependent upon 
such declaration. Section 3 of the Act is 
in the nature of a conditional legislation.” 

12. Section 3 of -the Act provides a 
detailed procedure for constituting a muni- 
cipality. The State Government is requir- 


an agricultural village shall. 


Ne 


ed to issue a notification when it proposes} 


to constitute a Municipal Committee in re-’ 


spect of any local area. Such notification is 
required to define the limits of the local 
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area to which it relates. A detailed proce- 
dure is prescribed-.for the publication of 
the notification. The inhebitants of the 
-llocal area are entitled to fle the-objections. 


in writing. The objections have to be tise. 


posed of by the State Government by pass- 
iing crders. It is, thus, clear that a muni- 
` igipality can be constituted after following 
“the detailed procedure and it cannot be 
{said that an arbitrary power in this regard 
lhas been conferred on the State Goyern- 
ment, This apart the Act gives ample in- 
“dication about the purpose of setting up of 
a municipality which is a sufficient guide 
for the State Government for making a 
notification under S. 3 of the Act. 


13. I, therefore, hold that the power 
conferred on the State Government to issue 
notifications under sub-secfion (1) of S. 3 
of the Act is neither arbitrary nor wun- 
guided and as such is not violative of Arti- 
cle 14 of the Constitution. 


14. The learned counse. 
tioners has further argued 
given to the inhabitants to file objections 
under sub-sec. 3, (5) of the Act is illusory, 
because no right has been given to them to 
substantiate the same. I zm not impressed 
by this contention. In Tulsipur Sugar Co. 
- Ltd, v. Notified Area -Committee, Tulsipur, 

- AIR 1968 All 285, Sec. 3 of the U. P. Town 
Areas Act did not provid2 that the inhabi- 
tants could file objections af all against the 
Notification. It- was held that the mere 
declaration of a town area with respect to.a 
specified area did not directly affect the 
tighis of the residents of the locality. 
Their Lordships of the Supreme Court in 
Tulsipur Sugar Co.’s case (supra) held fur- 
ther that a declaration. urder Sec. 3 of the 
U. P. Town Areas Act is legislative in 
character because the application of the 
rest of the provisions of the Act to the 
geographical area which :s declared asa 
town area is dependent upon such declara- 
tion. The observations of their Lordships 
completely demolish the contention of the 
learned counsel for the petitioners that the 
notifications under S. 3 of the Act are bad 
because the objectors: who file objections 
under sub-section (5) thereof have not been 
given a right to substantiate the same. 


15. Another argument of” the learned 
counsel for the petitioners is that the impug- 
ed notifications are ultra vires Article 40 of 
the Constitution, inasmuch as the areas detail- 


for the peti- 
that the right 


ed in notification P. 4 under Sec. 3 (1) of, 


the Act had already beer declared Sabha 
Arezs of Shahzadpur and Majra. -The argu- 
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ment in other words is that no municipality 
can be constituted over the area which is 
part of Sabha Area under Sec. 4 of the 
Gram Panchayat Act. The contention is 
devoid of any force. Article 40 jis con- 


` ained in Part IV- of the Constitution which 


deals “with~the | Directive Principles of State 
Policy and reads: :_. 


ae 


Organisation of Village Panchayats :— 

The State shall take steps to organise Village 
Panchayats and endow them with such 
powers and authority as may be necessary 
to enable them to function as units of self- 
Government. 
This Article in no way negatives the right 
of the, State Government to set up a muni. 
cipality over the area which is covered by 
the Village Panchayat. The setting up of 
a Panchayat is a step towards Self-Govern- 
ment and a municipality is a further im- 
provement in that direction. Article 40 of 
the Constitution therefore, cannot be taken 
as a bar for setting up municipality under 
Section 3 of the Act even with respect to an 
area which is covered by a Panchayat or 
Gram Sabha. 


16. It has been argued by the learned 
counsel for the petitioners that the areas of’ 
Gram Sabhas of Shahzadpur and Majra 
were admiitedly governed by the Gram Pan- 
chayat. After the impugned notifications 
P. 4 and. P. 8, they will be governed by the 
Act. There is no provision in the Act that 
it will apply notwithstanding that the area 
was governed by the Gram Panchayat Act. 
The impugned notifications are, therefore 
bad on that account. This contention is 
outright fallacious. There is no bar under 
the Haryana ` Municipal Act for setting up 
a municipality with respect to ‘an area 
which had earlier been declared a Sabha 
Area under the Gram Panchayat Act. After 
a notification under S. 3 (6) of the Act is 
issued with respect to an area which had 
earlier been declared a Sabha Area the 
Gram Panchayat Act would cease to apply 
and the Act would come into force in rela- 
tion thereto. f 


17. The last contention of the learned 
counsel for the. petitioners is that the noti- 
fications P. 4 and P. 8 ‘ate liable to be 
struck down, because they have been issued 
mala fide to harm Dr. Amar Nath Gupta 
petitioner and to benefit Rai Pirthi Singh 
respondent. This contention has also no 
force. Dr. Amar Nath . Gupta, petitioner ` 
was Sarpanch of Gram Sabha, Shahzadpur. 
He was placed under suspension. According 
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to the petitioners the municipality in Shah- 
zadpur has been set up to dissolve the Gram 
Sabha andto render the claim of Dr. Amar 
Nath Gupta for reinstatement as Sarpanch 
infructuous. 


and Public Health, who in- his return has 
categorically denied the allegations levelled 
against him. In view of the denial by Shri 
Lal Singh, the allegations of mala fides 
against him cannot be upheld. It is, how- 
ever, significant that- the impugned notifica» 
tions P. 4 and P. 8 have not been issued 
by or under the authority of Shri Lal 
Singh who holds the portfolios of Labour 
and Public Health. The notifications have 
‘ been issued by the Local Government De- 
` partment. It is admitted that Shri Lal 
Singh has never been incharge of the. Local 
Government Department. The case of the 
petitioners against Rao Pirthi Singh respon- 
dent is that his ancestors owned about 400 
Bighas of land in Majra which is Chirand. 
This land ora .part thereof was acquired. 
Whe Additional District Judge, Ambala di- 
rected: that the compensation of the acquir- 
ed land be paid to Rai Pirthi Singh who 
is its owner though its possession was with 
the Village Panchayat. The Village Pan- 
chayat has filed an appeal against the order 
of the Additional District Judge which is 
pending in this Court. The effect of the 
dissolution of Gram Sabha, Majra as a re- 
- sult of impugned notifications P. 4 and 
P. 8 would be that Gram Panchayat 
Majra would cease to have locus standi to 
Maintain the appeal against. the orders of 
the Additional District Judge, Ambala. 
Shri Lal Singh, Deputy Minister, Labour 
and Public Health has been instrumental in 


getting the impugned notifications issued 
for the benefit of Rai Pirthi Singh. Shri 
Lal Singh has denied allegations made 
against him on this point as well. This 


apart the impugned notifications have not 
been issued under his authority. The peti- 


tioners, therefore, cannot justify their claim | 
that these notifications be quashed cn the- 


ground of mala fides. 


18. In view of the discussion above there 
is no merit in this writ petition and the same 
is dismissed with no order as to costs. 


Petition dismissed. 


Natha Singh v. Gurdial Singh ` 


The mala fides are attributed to 2 
Shri Lal Singh, Deputy Minister, Labour” 


A LR. 
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T: J. V. GUPTA, J. 
atha Singh, Appellant v. Gurdi i 
-and others, Remoncets ears 
F. A. F. O. No, 8 = - 
ia . 85 of DR Dj- 25-8 
. (A) Motor Vehicles Act (4 of 1939), Sec- 
tions 96 and 102 — Truck accident causing. 
injury — Owner of track and insurance 
company impleaded — Death of track. 
owner during pendency. of proceeding — 
His legal representative nof impleaded — 
Insurance company is liable to satisfy claim 
of compensation, i 
7 In view of provisions of Ss. 96 and 102. 
it cannot be said that the insurance company 
is not liable to satisfy the claim for compen- 
sation to be awarded in the claim applica- 
tion simply because the legal representatives 
ofinsured who died during the pendency of 
the proceedings, were not brought on the 
record. Therefore, the claim petition could 
not be dismissed on the ground that ‘the 
legal representatives of the truck owner the 
deceased, were not brought on the record. 
(1974) 76 Pun LR 118; (1964) 66 Pun LR 
804 and AIR 1963 Punj 214, Rel. on. 
i n ve (Para 3) 
(8) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Truck accident causing injury 
to claimant — Fracture of legs and perma- 
nent disability caused to the extent of 30% 
— Claimant required to spend some 3,900/« 
rupees. and could not cultivate land there- 
after and could walk very small distance — 
Held, a sum of Rs. 20,009/- would meet the 


ends of justice and not Rs. 10,000/- which 
was awarded by Tribunal. . @ara 5) 
Cases Referred : Chronological Paras 
AIR 1978 Punj & Har 113 2, 3 
(1974) 76 Pun LR 118 2 


(1964) 66 Pun LR 804 , 7 
AIR 1963 Punj 214: (1962) 64 Pun LR 917 
2 


V. P. Gandhi, for Appellant; Maharaj Bux 
Singh (for No, 6) and Pardéep Gupta for 
Satya Parkash Jain (for No. 5), for Respon- 
dents. 

JUDGMENT :— Natha Singh, appellant, 
who was injured in an accident which had 
taken place on June 9, 1968, at 5.30 A. M, 
filed his claim petition on July 17, 1968, be- 
fore the Motor Accidents Claims Tribunal, 
Ropar (hereinafter called the Tribunal), 
claiming compensation to the tune of Rupees 
80.000/-, on the allegations that on June 9, 


* From order of Mirchia, Motor Accidents 
Claims Tribunal, Ropar, D/- 17-11-1975. 
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196&,.at about 5.30 A. M. he was going in a 
cart to the fields when Gurdial 
spondent No. 1 driving track no. PNU-2229 
‘came from Dera Bassi sid2, at a high speed 
and struck with the cart with the result, 
Natha Singh, appellant, wes injured and one 
ox died. It was alleged: therein that the 
act of Gurdial Singh, respondent, was rash 
and negligent driving of the truck. In his 
claim application, the appellant. arrayed Gur- 


dial Singh, the driver of the truck, Amrit Lal ` 
owners © 


Gupta and Darshan Singh, as the 
of the truck and the National Insurance 
Company, as the insure: of the truck. 
However, the, claim petition qua Gurdial 
Singh, was dismissed on Oct. 20, 1971, for 
non-payment of the ‘process fee. Amrit Lal 
Gupta, respondent, was served for Dec. 18, 
1969, but he failed to attend the Court as 
he was confined to bed according to the re- 
port made on. the summcns. Subsequently, 
he died and Shri J. S. Chatha, the then 
Presiding Officer, of the Tribunal, declined 
to tring his legal representatives on the re- 
‘cord by his detailed order dated April 12, 
1972. Darshan Singh, the other alleged 
owner of the truck, was proceeded ex parte 
_as he failed to appear in spite of service. 
Thus, the claim was contested by the 
National Insurance Company alone which 
filed its written:statement dated August 17, 
1971. 
in. the written statement, it was pleaded that 
the replying respondent (te insurance: com- 
pany) takes over the defence of the claim 
in-the name of. the insured to contest the 
case as they have reserved this right under 
the policy of insurance. Dn the pleadings 
of the parties, the learned Tribunal framed 
the following issues on Nov. 17, 1971: 


1. Was the accident due to any negligent 


act on the part of the driver of the vehicle 


involved ? ; 

2. What should be the quantum of com- 
pensation due, if any, and from whom to 
whom ? 

3. Whether the applicaticn is time-barred ? 

4. Relief. I 

` On issue No. 3, it was found that the ap- 
plication was clearly within time. Issue 
No. 1 was also found in favour of the 
claimant holding that the accident had fe- 
„sulted due to the rash and negligent act on 
the part of Gurdial Singh, the driver of the 
truck. On the question of quantum of 
compensation, ‘the learned Tribunal found 
that a sum of Rs. 10,000/- would meet the 
ends of justice. In spite of this finding, the 
claim petition was dismissed on the ground 
that since the claimant faled to bring the 
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Singh re-. 


-the Motor Vehicles Act, 


In one. of the addtional pleas taken’ 
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legal representatives of the deceased Amrit 
Lal Gupta, the owner of the truck, on the 
record, and his application was dismissed 
vide order dated April 12, 1972 being in- 
ordinately delayed, no order under S. 96 of 
1939 (hereinafter 
called. the Act), could be passed against the 
insurance: company because. the very insured 
had not appeared in the Court and his legal 
representatives were not brought on the re- 
cord. However, as regards Darshan Singh, 
respondent, it was found that there was no 
documentary evidence on the record to show 


.that the fruck, in question, belonged to him. < 


Feeling aggrieved against the same the 
claimant has come up. in appeal to this 
Court. : 


2. The learned counsel for the appellant, 
contended that admittedly Amrit Lal Gupta, 
was arrayed as a respondent in the claim 
petition filed by him and he was also served 
therein. Subsequently, though the applica- 
tion for bringing his legal representatives on 
the record was made, yet the same was dis- 
missed on April 12, 1972. According to the 
learned counsel, in view of the written state- 
ment filed on behalf of the insurance com- 
‘pany and the plea taken in para 3 of the 
additional pleas, it was not necessary for him 
to implead the legal representatives of 
Amrit Lal Gupta, deceased, in his place. 
He has also referred to the order of the 


Tribunal, recorded while Kartar Singh, 
A.’ W. 1, was being examined. When this 
witness was being cross-examined by the 


learned counsel for the insurance company, 
it was objected to by the claimant and on 
his objection, the Tribunal passed the fol- 
lowing order: 


“The counsel for the petitioner had object- 
ed to the cross-examination by the Insurance 
Company as it could not contest the case 
on merits. However, in para 3 of the Addl. 
objection, the Insurance Company has taken 
over. the defence of the insured and ‘in that 
capacity, ‘it is allowed to cross-examine the 
witness,” ; is 3 
In support of his -contention, the learned 
counsel placed- reliance on New India . As- 
surance Company Ltd., New Delhi v. Norati 
Devi, AIR 1978 Punj & Har 113. On the 
other hand, the learned counsel for the in- 
surance company submitted that the law of 
abatement is applicable to these proceedings 
and since the claimant failed to bring the 
legal representatives of Amrit Lal Gupia, 
deceased, on the record, within the time 
prescribed, the claim petition would be deem- 
ed to have abated and no award.. could be 
given against the insurance company in the 
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absence of the owner of the truck who was 
insured and to whom a certificate of in- 
surance was issued. In support of his con- 
‘tention, the learned counsel relied on Ori- 
ental Fire and General Insurance Co, Ltd., 
New Delhi v. Raja Ram Gupta, (1974) 76 
Pun LR 118, Alwar Motor Association (Pri- 
vate) Ltd., Alwar v. Hazari Lal, (1964) 66 
Pun LR 804 and Nand Singh Virdi v. Pun- 
jab Roadways, Amritsar, (1962) 64 Pun LR 
917 : (AIR 1963 Punj 214). 


3. Section 96 of the Act provides for the 
duty of the insurers to satisfy judgments 
against persons insured in respect of third 
party risks. It also provides that the insurance 
company or the insurer to. whom the notice 
of the bringing of any such proceedings is 
given, shall be entitled to be made a party 
thereto and to defend the action on any of 
the grounds given therein. Section 102 of 
the Act provides,— 


“Notwithstanding anything contained in 
Section 306 of the Indian Succession Act, 
1925 (XXXIX of 1925), the death of a person 
in whose favour a certificate of insurance 
had been issued, if it occurs after the happen- 
ing of an event which has given rise to a 
claim under the provisions of this Chapter, 
shall not be a bar to the survival of any 
cause of action arising out of the said event 
against his estate or against the insurer.” 

In view of these provisions of the Act, it 
cannot be said that the insurance company is 
not liable to satisfy the claim for compensa- 
tion to be awarded in the claim application 
simply because the legal representatives of 
Amrit Lal Gupta insured who died during the 
pendency of the proceedings, were not 
brought’ on the record. It is particularly so 
because in the insurance policy, Exhibit R-11, 
it has been provided inter alia vide Cl. (4) of 
Section II, thereof that the company may, 
on its own option, undertake the defence of 
proceedings in any Court of law in respect 
of any act or alleged offence causing or re- 
lating to any event which may be the sub- 
ject of indemnity under that section. It was 
because of this term of the -policy that the 
insurance company took a specific plea in 
paragraph 3 of their additional grounds that 
it had taken over the defence of the claim 
petition in the name of the insured to con- 
test the claim, as they had reserved the right 
_ junder the policy of insurance. As observed 
jearlier, this claim was accepted by the Tri- 
bunal and on that account, it was allowed to 
cross-examine the witnesses. on merits, as 
dwell. Under the circumstances, the ratio of 
‘lithe decision in Norati Devi’s case, (AIR'-1978 
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‘right foot, skin grafting was done. 


ALR 


Punj & Har 113) (supra), is most relevant. 
It has been held therein (at p. 114),— 


_ “Section 96 only clarifies that if an award 
is made, it would be the duty of the insurance 
company to meet the claim. It nowhere lays 
down that if the insurance company is allow- 
ed to contest tke liability in the absence of 
the insurer, it should not be held liable. 
Therefore, it cennot be contended that an 
Insurance company can never be held liable 
so long as the insured is not impleaded 
as a party to the proceedings, or having been 
impleaded his name is ordered to be struck 
off from the array of the respondents on the 
basis that he enjoys diplomatic immunity 


from being sued in a Court.” 


In view of the abovesaid decision of this 
Court, the claim application of Natha Singh, 
appellant, could not be dismissed on the 
ground that the legal representatives of Amrit 
Lal Gupta, deceased, were not brought on the 
record, Ta 


4. Now, the question to be decided is as 
to the amount of compensation to which the 
appellant is entitled on account of the in- 
juries sustained by him. 


5. Dr. Kuldip Singh, Medical Officer, 
General Hospital, Sector 16, Chandigarh, 
who appeared as A. W. 3, has stated that the 
appellant had compound fracture of the bones 
of the left leg at the junction of the middle 
and distal one-third. He also had lacereted 
wound on the right foot. The skin flap was 
evulsed with gross contamination. The - 
fracture of the left leg was reduced and he 
was put under plaster. For the injury on the 
He was 
discharged on Nov. 8, 1968, from the hospi- 
tal while he was admitted there on June 9, 
1968. According to the doctor, he was 
again admitted io the hospital on “Nov. 16, 
1968, because the wound an his right foot 
bad resulted in a big scar and weight could 
not be put on it. He was again operated 
upon and skin grafting around his heel was 
done. Thus, he was discharged from the 
hospital on April 12, 1969. During the time 
he was admiited tc the hospital, he. could - 
not move about and was confined to his bed. 
According to this doctor, he could not fully 
bear the weight on his right foot and that. his 
disability was 30 per cent. The learned Tri- 
bunal, on these findings, came to the conclu- 
sion that the claimant was entitled to a sum 
of Rs. 10,000/- as compensation because of 
the disability suffered, the expenses on treat- 
ment, the amount spent on food and medi- 
cines, mental agony and. pain. However, 
considering the facts and circumstances of 
this case, I am” of :the ‘considered opinion 
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‘that this amount is too megre; particularly 
in view of the permanent disability which the 
appellant has suffered to the extent of 3C per 
cent. It is in the statement of the appelant, 
whe appeared as A. W. 4, that he spent 
-Rs. 1,500/- on his treatment, Rs. 1,200/- on 
his food and Rs. 1,200/- on his medizines 
‘and now he cannot cultivate the land and 
‘that he can walk very small distance. 
Although, he did claim a sum of Rs. 80,)00/- 
in his claim application, yet in view of these 
facts, a sum of Rs. 20,0)0/- will meet the 
ends of justice. 


6. As a result of the above discussion, 
this appeal succeeds anc is allowed. The 
order of the Tribunal is set aside and a sum 
of Rs. 20,000/- is awarded as compensation 
against the National Insurance Company, 
respondent No. 6, with interest at the rate of 
‘six per cent. per annum fom the date cf the 
‘filing of the present appecl, that is, March 3, 
1976. In case, this claim is not satisfied 
within a period of three months, the eppel- 
lant will be further entitled to interest st the 
rate of twelve per cent, from the date of this 
order till realisation. No costs. 

Appeal allowed. 
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D. S. TEWATIA AND G. C. MITAL, JJ. 
Pardeep Kumar, Petitioner v. Panjab 
, University, Chandigarh -amd another, Respon- 
dents, 

Civil Writ Petan. No. 1327 of 1981. Dj- 
15-7-1981. 


Punjab University Caleadar (1979), Vol. II, 
‘ Chap. 9, Regulation 2.1 — Expression “that 
the candidate should have. passed the Matri- 
culation examination with English as oae of 
the subjects offered in that examination” — 
Meaning of. 
_ Regulation 2.1 envisages fulfilment of only 
two conditions by a student who wish2s to 
appear in the Pre-University examination to 
-be held by the Punjab University (i) that he 
should have passed. the given examiration, 
and (ii) that he should have offered English 
as one of the subjects in that examiration. 
‘If the intention had been that the concerned 
students had not only tc pass the given ex- 
amination but had also to pass in the subject 
of English therein, then the framers of the 
“regulation: would have used in Regulation 2.1 
the expression ‘with English as one of ‘the 
compulsory subjects’ and would not have: rest 
‘content with the expression ‘English zs one 
of ‘the subjects’. < (Para 8) 
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Pardeep Kumar v. 
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Held that the University authorities could 
not impose the condition that students who 
though had passed the given examination of 


-the concerned institutions with English as one 


of the subjects but had not passed in the 


-subject of English they had offered in that 


examination were not-eligible to appear in 
the Pre-University Examination. (Para 9) 
Vinod Sharma with D. V. Sharma, for 
Petitioner; B. K. Aggarwal (for No. 1) and 
S. P. Jain (for No. 2), for Respondents. 
TEWATIA, J.:— The petitioner Pardeep 
Kumar who had passed the All India Secon- 
dary School Examination conducted by the 
Central Board of Secondary Education, New 
Delhi, in the year 1980, was admitted by 
Goswami Ganesh Dutt Sanatan Dharma Col- 
lege, Chandigarh (respondent No. 2) in the 


' Pre-University class. His admission form was 


also received by the University for the ex- 
amination to be held in 1980-81. His roll- 
number was despatched to the college by the 
University, but the same was withheld from 
the petitioner. This led the petitioner to file 
the present writ petition seeking a direction 
to the Principal of the Sanatan Dharma Col- 


lege, Chandigarh (respondent No. 2) and the 
‘Punjab University (respondent No. 1) to con- 


firm the admission of the petitioner and allot 
to him registration number, release his roll 
number and permit him to take the examina- 
tion. 


2. The stand taken by the Principal in 
his return was twofold (1) that the petitioner 
had not secured requisite marks in the 
monthly test and the test held in December 
and such students who did not secure the 


. requisite marks in such tests were not per- 


mitted to appear in the annual university ex- 
amination. The principal of a private affiliat- 
ed college is given the discretion to hold a 
special test for such students and students 


„who secure 30% or above in this special test, 


their provisional admission to the examina- 
tion is confirmed. Since the result of the 


-special test held from 24-3-1981 to 31-3-1981 
.was not declared prior to the filing of the 


writ petition, his roll number remained with- 
held from him. The petitioner ‘having se- 
cured 30% marks in the special test, his roll 


‚number was to be released to him, even if he 


had not filed the present petition; and (2) 
that the admission of the petitioner was 


_provisional, as he had not passed in English 


in the Secondary School Examination held by 
the Central Board and a condition stood in- 
corporated to his knowledge in the prospec- 
tus that such students who had not passed ‘in 
English subject offered in the given examina- 


~ tion had to pais in that subject before April, 
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1981. Sioce the petitioner had not complied 


with the aforesaid condition, so by virtue of 


the University Regulation 2.1 contained in 
the Punjab University Calendar, 1979 
(Vol. I), Chap. 9 at page 41, he was not 
entitled to appear in the Pre-University Ex- 
amination in question. 


‘3. Punjab University, respondent No. 1, 
in its reply took up the stand that under Re- 
gulation 2.1 of the Punjab University Calen- 
dar, 1979 (Vol. II), before a candidate be- 
comes eligible for admission to the Pre- 
University examination, he must pass in the 
subject of English. As the petitioner failed 
in the subject of English, he was not eligible 
for admission to the Pre-University class. 
Provisional admission to Pre-University class 
was by way of concession. It was made 
clear in the ‘instructions to the Principals’ 
and the prospectus issued by the colleges on 
that basis, that the candidates who had fail- 


.ed in the subject of English were provi- 


sionally admitted subject to their qualifying 
in the deficient subject of English by April, 
1981. 


4. The respondent University additionally 
asserted that it did not allot any registration 
number to the petitioner, because he had not 
qualified and passed in the deficient subject 
of English; that he could appear in the Pre- 
University examination provisionally subject 
to his qualifying in the deficit subject of 
English by April 1981; and that if he did 
pot appear and pass in the subject of Eng- 
lish either in the supplementary examination 
held by the Central Board of Secondary 
Education in 1980 or in April 1981, his re- 
sult of the Pre-University examination would 
be quashed. 

5. Mr. R. K. Aggarwal, 
appearing for the University, while supporting 
the stand of the University, made a reference 
to the instructions, Annexures R-1 and R-2, 
filed along with the return of the University, 
issued by the University tọ the Principals of 
the affiliated colleges and drew pointed at- 
tention to para 4 of Annexure R-2, which is 
in the following terms: 

“From 
The Registrar, — 
Punjab University, | 
Chandigarh. i , 
To : 
(a) The Principals 
affiliated colleges. 
(b) The “Principals of all the 
Higher Secondary Schools 
located in Chandigarh. 
` Registered 
No. 8202- 8286/R & S 


of all the 


' Dj- 26-7-1980 


' Pardeep Kumar v. Punjab University 


learned counsel 


A-I. R 
Subject: Admission criteria in respect of the 
students who appeared/passed the 


10th class examination under 10 plus 
2 pattern of education. 
Dear Sir/Madam, 


I am to invite your attention to the note 
given at page 9 of the circular letter No. 
7096-7245/ R & S dated 11-7-1980 stating 
therein that “Guidelines relating to admission 
criteria in case of candidates who have pass- 
ed the 10th class examination under 10+2 
pattern of education will follow.” 


In this connection, I am to inform you- 
that the candidates falling in the above cate- 
gory may be allowed to join the Pre-Univer- 
sity class in the following manner. 

* * * 

(4) A candidate who has been declared 
pass in the abovesaid examination while fail- 
ing in English may be allowed to join Pre- 
University class provisionally subject to his 
qualifying in the deficient subject of English 
by April 1981 from Board of School educa- 
tion Punjab/Haryana/Central Board of Se- 
condary Education, New Delhi. If he fails 
to qualify the deficient subject of English by 
April, 1981, his admission to Pre-University 
class and also the result thereof shall be can- 
celled. Such a candidate is required to have 
obtained 40% marks in the aggregate at the 
time of admission, if he offers Science Group 
in Pre-University class. . 
Yours faithfully, 

Sd/- 
(Balwant Rai) 
Assistant Registrar (R & S) 
for Registrar.” 


6-7. It is contended on behalf of the peti- 
tioner that the instructions issued by the 
University to the Principals of the colleges 
and the conditions imposed in the prospectus 
on the basis of those instructions run coun- 
ter to Regulation 2.1 ibid. The relevant por- 
tion of Regulation 2.1 is in the following 
terms : 

“2.1. The Pre-University examination shall 
be open to a person who satisfies the require- 
ments in (A) and (B), viz.— 

(A) has passed not less than one academic | 
year previously— 

_ G) the Matriculation examination with 
English as one of the subjects of the Punjab 
University before 1970, or of the Board of 
School Education Examination, Punjab, 
Haryana, Himachal Pradesh or of Central 
Board of Secondary Education, Delhi 
(Students of Union Territory of Chandigarh 
only); 

‘or. 
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. Gi} Higher Secondary Part I examination 
with English as one of the subjecis of the 
Punjab University after 1964 and before 1970 
or of the Board of School Education Punjab; 


. Haryana, Himachal. Pradesh. or of Central 


Board of Secondary Education, * Delhi (for 
students of Union. Territory of a 
only}; : 
or 2 
* * ge 

Mr. Raj Kumar Aggarwal, learnéd counsel 
for the respondent University, has however, 
urged that according to the understanding of 
the University authorities of Regn. 2.1, a stir- 
dent “who had not only offered the subject of 
English but hada student who had also pass- 


ed therein while passing in thé given exam-— 


ination of Board of School Education from 
Punjab, Haryana, Himachal Pradesh or ‘of the 
Central Board of Secondary Education, Delhi 
or of the Matriculation Examination of the 
Punjab University before 1970,- was entitled 
to appear in ‘the Pre-University Examination 
held by the Punjab University. “The Univer- 
sity rather gave a concession to students who 
had passed ‘such an examination without 
actually passing in the English subject by 
granting them provisional admission and per- 
milting them to appear in the Pre-University 
Examination if by the dates indicated in the 
instructions they had removed ‘the deficiency 
in English subject. 

8. A bare perusal of Regulation 2.1 ibid 
would show that the interpretation put there- 
on by the University authorities that a, student 
has to, pass not only the given examination 
but also to pass .the English subject in the 
examination, in our opinion, is not correct. 
‘The regulation, in our view, envisages. fulfil- 
ment of only two conditions by a student 
who wishes to appear in the -Pre-University 
examination to be held. by the Punjab Univer- 
sity— (i) that he should. have passed the given 
examination, and (ii) that he should have 
offered English as one of the subjects in that 
examination. 


in the subject of English therein, then the 
framers of the: regulation would: have used 
in Regulation -2.1 the expression ‘with Eng- 
lish as one of the compulsory subjects’ and 
would not have rest content. with the expres- 
sion ‘English as one of the subjects’. 

9. In view of the interpretation that we 
have put on Regulation 2.1, the University 
authorities could not impose the condition 
of the kind they have imposed on the stu- 
denis who though had passed the given ex- 
amination of the concerned institutions with 
English as one of the snbjects but had not 
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the concerned students had not only to- pass 
the given examination but had also to pass. 
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passed. in the subject'-of ‘Eriglish they had 
offered in that examination. 

10. For the reasons aforementioned, . we 
allow the’ writ petition and- direct the- respon- 
dent University to declare the result'of the 
petitioner who had already taken the exami- 
nation by virtue of our interim order, within 
three days from today. . The- petitioner shall 
have his costs from the University. 

_G C. MITAL, J. :— ‘I agree. 

Petition allowed. 


AIR 1982 PUNJAB AND HARYANA 43 
S. C. MITAL, J. 

Mohinder Singh, Petitioner v. The Collec- 
tor, Karnal and others, Respondenis. 

Civil Writ Petn. No, 1641 of 1970, DJ- 
16-7-1981. 

Punjab Land Revenue Act (17 of 1887), 
S. 3 (8) (as amended by the Punjab Land Re- 
venue (Haryana Amendment) Act (45 of 
1973)) — Expression “dafaulter” — Recovery 
of land revenue by lambardar on behalf of 
Govt. — Misappropriation and embezzlement 
of — Lambardar is “defaulter” in view of 
amendment of definition — He can be arrest- 
ed. in recovery proceedings of the money eme 
bezzled. 1970 Cur LJ (Punj) 431; 1971 Pun 


-LJ 166 (Punj), Held no longer good law in 


view of amendment. : (Para 3) 
Cases Referred: Chronological . Paras 
1971 Pun LJ 166 (Punj) Qn 
1970 Cur LJ 431 (Punj) - 2 


Kuldip Singh with S.. S. Shergil, for Peti- 
tioner; Naubat Singh, Sr. Dy. Advocate 
General Haryana, for Respendents. — 

ORDER :— The salient facts of this case 
are that according to the Collector, Karnal, 
Mohinder Singh Lambardar recovered Rupees 
99,736.42 as land révenue but he deposited 
Rs. 90,292.34 in the Government treasury. 
Thus, Rs.. 9,444.08 were. outstanding against 
him. For the recovery thereof, Mohinder 
Singh was proceeded against under the pro- 
visions of the Punjab Land Revenue Act as 
applicable to Haryana. The ‘fuhsildar, Re- 
venue, Karnal, issued warrant of his arrest. 
Feeling aggrieved, Mohinder Singh filed this 
writ petition challenging the said mode of 
recovery. 

2, Mohinder ‘Singh solely relied on the 
definition of “defaulter” given in S. 3 (8) of 
the said Act, at the time of the institution of 
the writ petition. “It reads :— 

“ “defaulter” means a person liable for an 
arrear of land revenue, and includes a person 
who is responsible as surety for the paymeat 
of the arrears.” 
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Reliance was then placed on Sarup Singh v. 
Collector, Hissar, 1970 Cur LJ 431 (Punj), 
wherein B. R. Tuli, J. laid down :— 

“A Lambardar while collecting the land 


revenue’ acts as an agent of the State Govern- 
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` ment and he can be proceeded with civilly . 


or criminally if he has collected the land re- 
venue but bas not deposited the same in the 


Government treasury, but he cannot be pro- . 


_ ceeded with as a defaulter under the Punjab 
Land Revenue Act or the Rules framed 
thereunder.” 

Similarly, a Bench of this Court consisting of 
Harbans Singh, C. J. and Gurdev Singh, J. 
in Gurmukh Singh v. State of Punjab, 1971 
Pun LJ 166 held that by no stretch of 


language the word- “defaulter” as defined in- 


S. 3 (8) of the Punjab Land ‘Revenue Act 
can include a person who has misappropriated 
and embezzled Government money or the 
money that he had collected on behalf of the 
Government. 


3.° The two authorities cited above would 
have fully covered this case, but for the fact, 
as pointed out by the learned Deputy Advo-- 
- cate General, Haryana, that during the pend- 
ency of this writ petition, the definition of 
“defaulter” was amended by the Punjab Land 
Revenue (Haryana Amendment) Act No. 45 
‘of 1973. The amendment reads :— 
“ ‘defaulter’ means a person liable for an 
arrear of land revenue or any tax in lieu 
` thereof and includes— 
(i) a person who is responsible as surety 
for the payment of the arrear; and 
(ii) a headman or any other person who 
has collected the land revenue or any tax in 
lieu thereof but has not deposited the same 
into the Government Treasury.” , 
In view of the abovesaid amendment of the 
expression “defaulter” learned counsel for the 


petitioner conceded that the above quoted .- 


rulings do not now hold good and they are 
of no avail to the petitioner and that he has 
become a “defaulter”. It follows, therefore, 
that the petitioner can be arrested in the re- 
covery proceedings in question. : 

4. Whether Rs. 9,444.08 are actually due 
from the petitioner or not is a disputed ques- 
tion of fact, which by reason of the intrica- 
cies of accounts relating to the huge amount 
of Rs. 99,736.42, I decline to go into in the. 
exercise of writ jurisdiction. The learned 
senior Deputy Advocate General has very 
fairly contended that he would intimate’ the 
authority concerned that the petitioner be not 
arrested unless and until he is given an op- 
portunity to inspect ibe relevant record to 
satisfy the authority that he is nut a defaul- 
ter”. 


- Ay Ah 


5, In- the result, this petition is nerepy 
dismissed. No order as to costs. ` 
Petition dismissed. 


AIR 1982 PUNJAE AND HARYANA 4 
S. S. SANDHAWALIA, C. J. AND 
S. P- GOYAL, J. 
Charanjit Lal, Appellant v. Ram Sarup 
and others, Respondents, 


Second Appeal No. 738 of 1969, DJ- 29-5- 
1981.* 


(A) Punjab Pre-emption Act (1 of 1913), 
Section 28 — It does not affect the substan- 
five rights of the parties. (Pre-emption). 

Section 28 enacis a convenient procedure, 
but it cannot affect the substantive rights of 
the parties. It cannot be said that once the 
tight of pre-emption has been exercised suc- 
cessfully by the tenant without following the 
procedure contained in Section 28, no second 
decree for the right of pre-emption can bé 
passed. AIR 1958 SC 838, Followed. 

(Para 4) 

(B) Punjab Security of Land Tenures Act 
(10 of 1953), Section 17-A (as introduced by 
amendment of 1959) — Protection to tenant 
against pre-emption under §. 17-A, whem 
available — Rule of lis pendens — Appiica= 
bility of. (Punjab. Pre-emption Act (1 of 
1913), S. 28; T. P. Act (1882), S. 52). 


A landholder sold the disputed land. An- 
other person filed a suit and claimed posses- 
sion of that land by way of pre-emption on 
the ground that he was holding the said land 
as tenant at the time of its sale, under the 
vendor. Suit was decreed on compromise on 
4-11-1966. During the pendency of tenant’s 
suit vendor-landholder’s son filed the suit 
te pre-empt the said sale. Section 17-A 
though gave to tenant protection against sub- 
sequent pre-emption in respect of original 
sele of land in his favour in the line of pre- 
emptors, it placeé he tenant at the fifth 
place after the relations and co-sharers of the 
vendor. The tenant claimed protection of 
Section 17-A on the ground that once the 
land stood transferred to the tenant in exer- 
cise of right of pre-emption, he would be 
deemed to have beer substituted in place of 
original vendee and it would be open to him 
to put up all the defences to defeat the sub- 
sequent suit for pre-emption. i 


Held, that fhe pendente lite transfer in 
tenant’s favour effected by means of the con- 
sent decree would be hit by the rule of lis, 


* From decrce of 5, R. Seth 2nd Addl. 
Dist. J., Karnal, Di- 7-12-1968. 3 
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pendens and plea under S. 17-A of the Act 
would not be available to hin so as to defeat 
the right of pre-emption of the vendor’s son. 

f (Para 7) 

As the right of pre-emption of all the sub- 
sequent vendees as tenants was admittedly 
inferior to that of landholdər’s son, the con- 
sent decree in favour of terant could not be 


said to have been passed in recognition of © 


his equal or superior right of pre-emption 
than that of vendor’s son and as such he 
could not be regarded as arything more than 
the successor-in-interest of the original vendee, 
havirg no right to defend the suit except on 
the pleas that were open to such vendee him- 


self. Case law discussed. (Para 7) 
Cases Referred : Chronological Paras 
AIR 1958 SC 838 4,6 
AIR 1946 Lah 142 (FB) 6 
AIR 1930 Lah 356 (FB) : 6 


M. S. Jain with V. K. Supta and V. K. 
Jain, for Appellant, N. C. Jain (C. L. Ghai 
and S. S. Jain with him), for Respondents. 

S. P. GOYAL, J. :— The sole question on 
which this regular “second appeal has been 
referreti to this larger Benca is as to whether 
the land sold by the vendor not to his tenant 
but acquired by him through pre-emption de- 
cree would be covered by the provisions of 
Section 17-A of the Punjat Security of Land 
Tenures Act and, therefore, the suit for pre- 
emption by a person having admittedly a 
better right of pre-emption than the tenant 
would not be competent. 

2. The land in dispute was sold by Dewan 
Chand, Hukam.Chand and their sister Smt. 
Shanti Devi to Ram Sarap and biş three 
brothers vide sale deed dated Mar. 8, 1965. 
Budhu, respondent No. 5, filed a suit for 
possession of this land by way of pre-emption 
on the ground that he was holding the said 
land as tenant at the time of its sale under 
the vendor which was decreed on compromise 
on Nov. -4, 1966. In the meanwhile, prior to 
the date of thé said decree, Charanjit Lal, 
appellant, son ‘of Dewan Chand, vendor, and 
nephew of other two vendors filed the pre- 
sent suit to pre-empt the said sale which was 
dismissed by the trial Cowrt on the ground 
that the suit land having been transferred in 
faveur. of the tenant in secognition of his 
right of pre-emption anc the rule of lis 
pendens being not applicable, the sale in 
favour of tenant was protected by the 
provisions of Section 17-A of the Land 
Tenures Act and, therefore, not pre-emptible. 
On appeal, the view of tke trial Court was 
upheld by the learned- Additional District 
Judge, Karnal, vide judgment. dated Dec. 7, 
1968 which led to the filing of this second 
appeal by the plaintiff. : : 
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-3. The learned counsel for the appellant 
assailing the correctness of the view of the 


“Courts below contended that the provisions of 


Section 17-A of the Land Tenures Act save 
only the sale made in favour of tenant and 
the same cannot be extended to acquisition 
of the property acquired by a tenant in ex- 
ercise of his right of pre-emption under the 
Punjab Pre-emption Act (hereinafter called 
the Pre-emption Act). The learned counsel 
for the tenant, on the other hand, argued 
that once the land stood transferred to the 
tenant in exercise of his right of pre-emption 
under the compromise decree, he is deemed 
to have been substituted in place of the 
original vendee and it is open to him to put 
up all the defences to defeat the suit of pre- 
emption which would have been available to 
him. if the sale was made primarily in his 
favour. In the alternative he argued that 
once the right of pre-emption has been exer- 
cised successfully by the tenant without 
following the procedure contained in S. 28 
of the Pre-emption Act, no second decree for 
the right of pre-emption can be passed. 


4. So far as the second argument of the 
learned counsel for the respondent is con- 
cerned, it creates no difficulty because this 
point stands concluded by the Supreme Court 
in Bishan Singh v. Khazan Singh, AIR 1953 
SC 838 wherein a similar contention was re- 
jected with the following observations :—. 

“Nor can we accept the argument of the 
learned counsel for the appellants that S. 28 
precludes the Court from giving a decree for 
pre-emption in a case where the two suits 
were not joined together but one of the suits 
was decreed separately. Section 28 enacts a 
convenient procedure, but it cannot affect the 
substantive rights of the parties. We do not 
see that, if the plaintiffs were entitled to a 
right of pre-emption, they would have lost 
it by the appellants obtaining a decree before 
the plaintiffs instituted the suit, unless it be 
held that the decree itself had the effect of 
substituting them in place of the original 
vendees. We cannot, therefore, hold that the 
plaintiffs’ suit is in any way barred under 
the provisions of the Act.” 


- 5. As regards the first and the main ques- 
tion, a perusal of Section 17-A of the Land 
Tenures Act provides that notwithstanding 
anything to the contrary contained in the 
Punjab Pre-emption Act, a sale of land com- 
prising the tenancy of a tenant made to him, 
by the landowner shall not be pre-emptible 
under the Punjab Pre-emption Act and no 
decree of pre-emption passed after the com- 
mencement of the said Act in respect of any 
such sale of land shall be executed by any 
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court. This provision in the Land Tenures 
Act was introduced by the Punjab Security 
of Land Tenures (Amendment) Act, 
with the object of preventing the ejectment 


of the tenants in a circuitous way which 


would be evident from the following state- 
ment of the objects- and reasons contained in 
the bill :— 


“It has come to the notice of Government 
that land-owners who are not competent to 
eject their tenants from lands comprising 
their tenancies under the Punjab Security of 
Land Tenures Aci, 1953, are circumventing 
the provisions of that Act by executing mala 
fide transactions of sale and mortgages with 
possession in respect of such lands in favour 
of the tenants. Subsequently such a sale is 
pre-empted under the Punjab Pre-emption 
Act, 1913 by an eligible pre-emptor with the 
connivance of the vendor (erstwhile landlord) 
and the pre-emptor takes possession of the 
land comprising the tenancy; likewise, such 
` a mortgage is redeemed by the mortgagor 
(erstwhile landlord) and in either case the 
tenant is duped and deprived of his tenancy. 
Government have decided to safeguard the 
tights and interests of tenants against such 
mala fide transactions; their tenancies will 
not be disturbed, and if these have been dis- 
turbed already, they will be restored to them 
by a summary procedure. The tenant (erst- 
while vendee) will have also the option to 
claim, by a summary procedure, restoration 
of righis of ownership in respect of the pre- 
empted land on payment of the price paid 
to him by the pre-emptor.” 

When this amendment was introduced, a 
tenant had no right of pre-emption and this 
right was conferred upon him for the first 
time by Act No. 10 of 1960 and in the order 
of preference he was placed at No. 5 after 
the relations and co-sharers of the vendor.. 
When these two amending provisions are 
viewed together, no doubt, is left about the 
intention of the Legislature in enacting the 
provisions of S. 17-A of the Land Tenures 
Act which was only to prevent the ejectment 
of the tenant by resorting to the right of pre- 
emption by the relations of the vendor or his 
co-sharers. Had the intention of the Legisla- 
ture been to give an absolute protection to 
the tenant against the right of pre-emption or 
to confer upon him a beiter right of pre- 
emption, the Legislature would have certainly 
put him at No. 1 in the category of persons 
entitled to pre-empt the sale. So the Legisla- 
ture in spite of the provisions of S. 17-A of 
the Land Tenures Act placed the tenant in 
the line of pre-emptors only at the ‘ fifth 
place and the provisions of S. 17-A, there- 
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fore, cannot be interpreted so as to frustrate 
the intention of the Legislature. 


6. The learned counsel for the respondent 
does not dispute. that if the two suits filed by 
the present appellant and the tenant were 
decided together the appellant’ would have 
got the first right of pre-emption and the 
Provisions of Section 17-A would not have 
come into play. He, however, seeks its pro- 
‘fection on the ground that by transfer of the 
land by the vendee in favour of the tenant 
in recognition of his right under the com- 
promise decree, the latter is deemed to have 
been substituted in place of the vendee and 
is entitled to defeat any right of pre-emption 
oy invoking all the pleas which would have 
been open to him as if he were the original 
vendee. In support of his contention, he re- 
lied on a Full Bench decision of the Lahore 
High Court in Mi. Sant Kaur v. Teja. Singh, 
AIR 1946 Lah 142, and the decision of the 
Supreme Court in Bishan Singh’s case (AIR 
1958 SC 838) (supra). Both these decisions, 
however, in our view, do not support his 
contention. So far as Mt. Sant Kaur’s case 
(FB) (supra) is concerned, the learned coun- 
sel relied on the following observations :— 

a ee ** Where the subsequent 
vendee has: still the means of coercing, by 
means of legal action, the original vendee 
into surrendering the bargain in his favour, 
a surrender as a result of a private treaty, 
and out of Court, in recognition of the right 
to compel such surrender by means of a suit 
cannot properly be regarded as a voluntary 
transfer so as to attract the application of the 
rule of lis pendens. The correct way to look 
at the matter, in a case of this kind, is to 
regard the subsequent transferee ‘as having 
simply been substituted for the vendee in 
the original bargain of sale. He can defend 
the suit on all the pleas which he could have 
taken had the sale been initially in his own 
favour.” 


These observations, when read out of the 
context, appear to support his contention but 
when the whole judgment is read, it is re- 
vealed that the Full Bench has expressly ap- 
proved the earlier Full Bench in Mool Chand 
v. Ganga Jal, AIR 1930 Lah 356 wherein it 
was held that where a sale is made by the 
vendee in favour of a person with a right of 
pre-emption either egual or superior to that 
of the plaintiff in recognition of such right 
he is deemed to be substituted in position of 
the vendee and entitled to defend the sale on 
all the pleas which he could have taken had 
the sale been initially in his favour. Both 
these Full Bench cases were approved by the 
Supreme Court in Bishan Singh’s case 


1982 


(AIR 1958 SC. 838) (supra. The principle 
enunciated jn these decisions, therefore, would 
be available to the subsequent vendee who:has 
purchased the land during the pendency of 
wthe suit if the transfer had been made in his 
favour in recognition of his equal or superior 
tight of pre-emption than the plaintiff. The 
exception to the rule of lis pendens in the 
case of a subsequent vendee with .equal or 
superior right of pre-emptioa was made on 
the ground that it did not apply lo assertion 
of rights. which existed. pricr to the institu- 
tion of the pending. suit ard that the pre- 
emptor was nof in a worse position without 
asserting his right privately than when he 
asserted it by suit. It was because of this 
reason that in the later Ful Bench case of 
Mt. Sant Kaur it was held “hat where.at the 
time of transfer, limitation ior instituting the 
suit for pre-emption -by the subsequent vendee 


had expired’ and he had lost ali use of . 


coercive machinery of law. for compelling the 
vendee to transfer the property in recognition 
of his right of pre-emption, the transfer in 
his favour by the vendee must be regarded 
as voluntary transfer of such title as vendee 
had himself acquired under the original’ sale 
so ag to attract the principle of lis pendens 
and that in such a case the transfer has not 
the effect of substituting the subsequent 
transferee in place of the vendee so as to 
entitle him to defend the stit on pleas which 
would have been available to him if the sale 
had been initially made in ais favour. 

7. In ‘the present case the right of. pre- 
emption of -all the subsequent vendees as 
tenants is admittedly inferior to that of the 
appellant. So the consent decree in favour 
of the: tenant cannot be seid to have been 
passed in recognition of-his equal or superior 
right of pre-emption than that of the appel- 
lant and as such he cannot be regarded as 
anything more than the ‘Successor-in-interest 
of the original vendee, having no right to 
defend the suit except on the pleas. that were 
open to such vendee himself. Hence the 
pencente lite. transfer in his favour effected 
by means of the consent decree would be hit 
by the rule, of lis pendens and the plea 
‘under S. 17-A of the Land Tenures Act 
would not be available to him so as to defeat 
the tight of pre-emption o? the appellant. | 


8. In the result, this eppeal is allowed, 
the impugned judgment’ ard decree réversed, 
‘and the suit of the plaintiff. decreed without 
any order“as to costs provided ‘he deposits 
the purchase’-money- after -deducting the 
amount already deposited by him in the trial 
Court on or before the Ist of Aug., 1981. If 
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the amount is not deposited: as directed, the 
suit shall stand dismissed with costs. . 
S. S. SANDHAWALIA, C. J. :— I agree. 


Appeal allowed. 
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_S. S. SANDHAWALIA, C. J., M. R. 
SHARMA AND S. S: KANG, JJ. 


Mrs. Veena James, Petitioner v, Kewal 
Krishan James, Respondent: 


Matrimonial Reference No. 2 of 1980, 
D/- 24-9-1981.* . 


Divorce Act (4 of 1869), Ss. 18 and 17 
+ Reference under — Parties Christians — 
Application. by wife for declaring marriage 
nuli and void — Husband marrying appli- 
cant misrepresentating that he was bachelor 
though he. was married and having children 
— First marriage proved by evidence of 
first wife — Marriage with applicant by 
Church authority and ‘applicant herself . — 
Evidence not: discredited and Court granting 
decree —' Held,: that the applicant. was en- 
titled to decree of. nullity of marriage. 

ee o. Para 6) 

Ravinder Chopra, for Petitioner, 

.S. S. SANDHAWALIA, C. J. :— This is 
a reference under S. 17 of the Indian 
Divorce Act, 1869, for the confirmation of 
the decree nisi granted by the learned Addl. 
District Judge, Ferozepore, declaring the 
marriage of the petitioner with the . respon- 
dent as null and void. 


2. The petitioner, Mrs. Veena James had 
‘preferred the petition under Sec. 18 of the 
Indian Divorce Act, .1869, on the allegations 
that being a spinster of about 25 years of 
age, she married the respondent Kewal Kri- 
shan James, (who had fraudulently’ repre- 
sented himself to be a bachelor) at Feroze- 
pore, according to the Christian rites. There- 
after, both of them lived together at Feroze- 
pore and Dabwali. At the latter place it 
came to the knowledge of the petitioner that 
in fact the respondent-husband had’ already 
been married with one Bina Sharma and 
not only that he had three children from 
that wife. The respondent further started 
assaulting and mal-treating the petitioner 
and went to the length of. making an attempt 
on her life in Jan., 1980, which culminated 
in security proceedings being taken a the 


*From decree of Mrs. Harmohinder “Kaur, 
.. Sandhu, 2nd Addl. Dist. J., Ferozepore, 
D/- 7-10-1980... i 
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police. Thereafter, the petitioner has been 
residing with her parents at Ferozepore and 
a child named Rohit James had been bern 
out of the wed-lock on March 31, 1977. 


3. Notice of the petition was duly serv- 
ed on the respondent-husband, but he ze- 
fused to accept the same and necessarily ex 
parte proceedings were ordered against him. 


4. To substantiate her case, the päi- 
tioner herself stepped into the witness box 
as A. W. 1. Her father Dudlay Spencer, 
A. W. 2, fully supported the case of tae 
petitioner. A. W. 3 Henry Singh depos2d 
about the marriage of the petitioner having 
been performed with the respondent by 
Rev. D. R. Masih, who was Pastor Incharze 
of the Church and had issued the -certificate 
to that effect. Rev. D. R. Masih himself 
‘stepped into the witness box as A. W, 4 ard 


proved the certificate with regard to the. 
marriage, Ext. A./1. He further deposed 
that prior to his marriage the respondert- 


‘husband had converted his religion to Chris- 
tianity and submitted an affidavit Ext. A./2, 
before the marriage to the effect that he was 
a bachelor. The petitioner also summoned 
‘and examined A. W. 5, Bina Sharma, former 
wife of the respondent-husband. She depos- 
ed about the earlier marriage and the birth 
‘of two sons and one daughter from the 
‘loins of the respondent. Birth certificates 
Exts. A/3 and A/4 were tendered in evidence 
‘with regard to two of the children, wherei2 
the father’s name was recorded as Kewel 
Krishan son of Ram Parkash. She 
that she was never divorced by the respor- 
‘dent and the marriage with the respondert 
still subsisted. Accepting the unrebutted evi- 
dence of the wife, the learned Additional 
District Judge granted an ex parte decre2 
-declaring the marriage :of the petitioner 
-with the respondent as null and void. 


-. 5, In.the present proceedings also- th2 
respondent has been duly served ‘but: has 
not chosen to put in appearance and pro- 
ceedings against him are, therefore, ordered 
‘to be taken ex parte. It- is the admitted 
‘position that the statutory ‘ period of six 
months has elapsed, 

6. After hearing the learned counsel for 
jthe petitioner, we find not the least: ground 
to take a view other than. the one arrived 
at by the learned Additional District Judge 
The testimony of as many as five witnesses 
including the petitioner herself stands wholly 
uncontradicted. S 
itible conclusion is that- the petitioner it 
plainly entitled to a decree of ‘nullity - oË 
marriage. <r : 


stated | 


Therefrom the only irresis- . 


ALR 
7: In the result, we allow the reference 


and- confirm the decree. nisi. The parties 
shall, however, bear their own costs. ~ 

wee Reference allowed. 

. + 
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PREM CHAND JAIN, S. C. MITAL AND 

SURINDER SINGH, JJ. 

Punjab National Bank, Applicant v. M/s. 
Laxmi Chand Sunder Dass and others, Res- 
pondents, 

Civil Misc. No. 510-CI of 1981 (in R. F. A. 
No. 558 of 1979), D/- 15-9-1981. 


Punjab Courts Amendment Act (5 of 1980), 
S. 3 (3) — Provisions: under, do not apply to 
appeals filed before commencement of amend- 
ment Act. F. A. O. No. 79 of 1980, D/- 9-4- 
1980 (Punj & Har), Held overruled in view of 
Amendment Act. (Punjab Courts Act (1918), : 
S. 39 (1) (a); Interpretation of Statutes — 
Fundamental Rules — Literal construction). ` 


The applicability of the Amendment Act’ 
(5 of 1980) remains confined to the appeals 
filed in the High Court after the commence- 
ment-of the Act and not to the appeals filed 
before the commencement of the Act. 
; -r . (Para 8) 


A statutory enactment’ must ordinarily be 
construed -according to the plain natural 
meaning of its language and no words should 
be added, altered or modified unless it is 
plainly necessary to do so in order to prevent 
a provision from being unintelligible, absurd, 
unreasonable, unworkable or. totally irrecon- 
cilable with the rest of the statute. 

i (Para 7) 


The Objects and Reasons of Amendment 


‘Act (1980), will not certainly stand frustrated 


if the applicability of the Act remains con- 
fined to the appeals filed in the High Court 
after the commencement of the Act. 

` (Para 8) 


Upon a careful scrutiny of S. 3 (3), its . 
context does not at all appear to suggest that 
the. word “pending” occurring therein has - 
relation to the appeals pending before the 
commencement of the. Act. If such were the 
intention of the legislature, the provision in- 
stead would have been that the Act shall 
apply -to “appeals to be filed after the com- 
mencement of this Act and filed before such 
commencement”, : (Para 7) 

-' Held that am appeal, the value of which 
did not exceed five lac rupees, filed in the 
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High Court before the date. of- commence- 
ment thereof, i.e., 9th Jan.. 1980, and pend- 
ing in the High Court cowld not be trans- 


ferred to the District Judge exercising ordinary — 


terriiorial jurisdiction in suca appeal. F. A. O. 


“ No. 79 of 1980, D/- 9-4-1930 (Punj & Har), 


held overruled in view of Amendment Act, 
AIR 1978 SC 897, Followed. (Para 9} 
Cases Referred: Chronological Paras 
(1980) F. A. O. No. 79 of 980, D/- 9-4-1980 

(Punj & Har) 3, 7 
AIR 1978 SC 897 : 41 STC 409 : 1978 Tax 

LR 1907 7 

R. N. Narula with K. E. Chaudhary, for 
Applicant; Mohinderjit Singh, Addl. Advo- 
cate General (Punjab) {for the State); A. N. 
Mittal, as PREEVenOs A. L- Bansal, for Res- 
pondents. 

S. C. MITTAL, J.:— The above noted re- 
gular first appeal was filed ‘n the High Court 
in March, 1981 (19797?) against the decree 
dated 24th Jan., 1979 of Senior Sub Judge, 
Bhatinda. The jurisdictional value of the 
appeal is claimed to be Rs. 1,56,675/-. During 
the pendency of this appeal, the Punjab 
Courts Act, 1918, was amended by Punjab 
Act No. 5 of 1980 (hereinafter referred to as 
the Amendment Act, 1980) which is deemed 
to have come into force on 9th Jan., 1980. 
In view of the provisions of sub-s. (3) of 
S. 3 thereof, this appeal, the value of which 
does not admittedly exceed five lac rupees, 
was ordered to be transferzed to the District 
Judge, Bhatinda. By the present civil mis- 
cellaneous application, the said order o 
transfer has been challenged. 


2. The crucial point foz determination is, 
whether by virtue of the provisions of sub- 
section (3) of Section 3 cf the Amendment 
Act, 1980, an appeal, the value of which does 
not exceed five lac rupees, filed in the High 
Court before the commencement thereof, i. e., 
9th Jan., 1980, and pencing in the High 
Court shall stand transferred to the District 
Judge exercising ordinary territorial jurisdic- 
tion in such appeal. 


3. A short. legislative history of S. 39 of 
the Punjab Courts Act, 1518 (hereinafter re- 
ferred to as the principal Act), which stands 
amended by the Amendment: Act in ques- 
tion, is .as. follows: .Formerly, an appeal 
from a decree or order: of a subordinate 
Judge ‘lay to the District, Judge where the 
value of the original suit did not exceed 
five thousand rupees. In.eny other.case, the 
appeal lay to the High. Court. Later, the 
Punjab Act No. 35 of. 1962 brought about .au 
amendment to the effect that where the de- 
cree or order -was made. by the subordinate 
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Judge before 28th June, 1963, and the value 
of the -original suit did not exceed five 
thousand rupees or where the decree or order 
was made after 28th June, 1963 and the 
value of the original suit did not exceed ten 
thousand rupees, appeal lay to the District 
Judge, and to the High Court in any other 
case. The next amendment of S. 39 of the 
principal Act was made by the Punjab Courts 
(Amendment) Act, 1975, with effect from 
2ist July, 1975. By that amendment, the 
jurisdiction of the District Judge to hear an 
appeal was enhanced in cases where the 
value of the original suit in which the de- 
cree or order was made did not exceed 
twenty thousand rupees. It was further pro- 
vided therein that all appeals pending in the 
High Court, the value of which did not ex- 
ceed twenty thousand rupees, shall stand 
transferred to the District Judge exercising 
ordinary territorial jurisdiction in such ap- 
peals. Then on 9th Jan., 1980, the Punjab 
Courts (Amendment) Ordinance, 1979 (Pun- 
jab Ordinance No. 1 of 1980) was promul- 
gated by which in S. 39 (1) (a) of the princi- 
pal Act, for the words “twenty thousand 
rupees”, the words “five lakh rupees” were 
substituted. It will not be out of place to 
mention here that no identical amendment 
was made by Punjab Ordinance No. 1 of 
1980 in sub-s. (2) of S. 39 of the principal 
Act providing for transfer of pending ap- 
peals from the High Court to the District 
Judge concerned. In Mohinder Singh v. Bal- 
dev Kaur, F. A. O. No. 79 of 1980 decided 
by a Bench of this Court on 9th Apr., 1980, 
the scope of the Punjab Ordinance No. 1 of 
1980, came up for consideration. The learn- 


‘ed Judge held as under : — 


“Punjab Ordinance No. 1 of 1980 is not 
Tetrospective either expressly or by neces- 
sary intendment and the change made in law 
is of substance and not procedural with the 
result that from all suits of the value of 
more than Rs. 20,000/- but less than Rupees 
§,00,000/-, instituted before 9th of January, 
1980, when the Ordinance came into force, 
first appeals against decrees or orders passed 
therein would lie to the High Court and not 
to the District Judge. Pune 


It may as well “be pointed out that during 
the Presidential Rule, Punjab Ordinance .No. 1 
of 1980, was repealed by Punjab Ordinance 
No. 4 of 1980 on 2ist April, 1980, whereby 
the preceding amendment of S. 39 (1) (a) of 
the principal Act enhancing the jurisdiction 
of the District Judge to. hear appeals of the 
value ‘of five lac. rupees, was re-enacted, 
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4, At this stage, it. would. be worthwhile 
‘to. quote the provisions of Amendment Act; 
1980.:— : 

1. Short title and commencement: (1) This 
Act may be called the Punjab Courts (Am- 
endment). Act, 1980. (2): It shall be deemed 
to have come into farce: on: the 9th. day of 
January, 1980: : 

2. Amendment of Section 39- of Punjab 
Act 6 of 1918:— In. the Punjab; Courts Act, 
S48 (hereinafter reférred to as: the. principal. 
Act), in Section 39; in sub-sec. (4), in: Cl. (a), 
for the words. “twenty thousand rupees”, the 
words: “five lakh, rupees”: shall: be: substituted: 

3. Repeal and saving.—- (1): The Punjab 
Courts (Second: Amendment): Ordinance 1980 
(Punjab Ordinance No. 4: of 1980), is hereby 
repealed. : , 

(2) Notwithstanding such: repeal, anything 
done or any. action taken or: deemed: to: have. 
been done or taken under the principal Act, 


as. amended by. the Ordinance: referred to-in ` 


sub-section (1), shall be deemed: to have: been 
done or taken: under the corresponding. pro+ 
visions of the: principal Act; as. amended. by. 
this Act. 

(3) Notwithstanding’ anything contained in 
any judgment, decree: or order of any. Court, 
the provisions. of the principal Act, as.amend: 
ed by this Act, shall apply to every appeal 
from.a decree or order. of' a: subordinate: Judge 
filed or tov be. filed: after the commencement 
of this Act: and all such appeals the value: of 
which does: not: exceed five lakh rupees filed. 
in: the High Court after such: commencement 
and pending thereim shall stand: transferred .to 
the District. Judge- exercising. ordinary territo- 
rial jurisdiction. in. such- appeals.” f 

5. Before proceeding. further,. it deserves 
mention that the learned counsel for the re- 
spondent,. having instructions. not to oppose 
the civil miscellaneous. application. under. con: 
sideration, ‘did: not: render any. assistance to 
us: The question ‘being of great: general im- 
portance, affecting a. large number of ap- 
‘peals, we instead’ received: assistance from. 
Mr. Mohinderjit Singh: Sethi;.. Additional: Ad- 
vocate General, Punjabj; as. amicus- curiae. `` 
_ §& Very candidly,. learned counsel for the 


applicant: and: Mr. Mobinderjit Singh Sethi , 


agreed that the short legislative: history, set. 
out hereinbefore was not helpful in the inter- 
pretation. of the above quoted: sub-s. (3) of 
S. 3 of the Amendment. Act; 1980: - 

7. Their Lordships of the Supréme Court 
in Poléster: Electronic (Pvt): Ltd; v: Addl. 
Commr., Sales. Tax, 4I STE 409 : (AIR: 1978 
SC 897) have-laid' down (at p- 904 of ATR) :— 

‘“A'’ statutory enactmerit: must: ordinarily be 
construed’ according tò“ ‘the-plain - natural 
meaning of its language and no words should 
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be- added, altered or modified: unless: it is 
plainly necessary to do: so in: order: to prez 
vent a provision: from. being: unintelligible, 
absurd, unreasonable; unworkable or. totally 
irreconcilable: with: the. rest: oft the statute. 
This: rule: of literal- construction is firmly. 
established: and it has- received: judicial re- 
cognition in numerous.. cases?” 

So far as: the: non-obstanie: clause of sub-sec« 
tòr (3) of: S. 3-of the: Amendment Act, 1980 
is concerned, it has, inter alia, the: effect: of 
nullifying the: above: cited judgment of this: 
Court in F. A. O. No. 79 of 1980. - Now, the 
important. words are that: “the. provisions- of 
the: principal Act; as amended: by this: Act, 
shall apply to every. appeal: from a-decree or 
ordér of a: subordinate. Judge- filed or to be 
filed after the commencement of this Act and: 
all: such appeals: the: value. of which. does not 
exceed five: lakh rupees. filed: in the High 
Court: after such commencement: and. pending, 
therein shall stand transferred”. The. provi- 
sions in question have: been made to’ apply. 
to. every appeal. “filed or: to. be. filed after the. 
commencement.of this Act’, Besides; having 
classified the: appeals by: their: valuation of. 
five: lac. rupees, empbasis,is again on. such ap- 
peals- “filed in: the: High: Court. after: such: 
commencement and. pending. therein”. In 
order to buttress: his contention that S. 3 (3) 
of‘ the Amendment Act: also applied. to the: 
appeals filed. before the commencement of the 
Act, Mr.. Mohinderjit’ Singh- Sethi. laid. stress- 
on the words ‘filed? and “pending? occurs 
ring therein. But, in our view, the. conten-' 
tion ignores the. significant. aspect. of the 
matter. that the Amendment Act; 1980, 
though published in the. Punjab Government 
Gazette (Extraordinary) on 28th. July, 1980, 
was made. to. come. into. force on 9th. Jan., 
1980. In the nature of. things, after the. said. 
date of. the. commencement of the: Act, ap- 
peals were expected. to have been filed in the 
High. Court. Some. of them, which. had. not 
teen.. disposed. of, were. obviously. pending. 
when the Amendment Act,..1980,. was pub- 
lished in the Punjab Government Gazette. 
In view of the’ object’ of” the! limited re- 
trospectivity, S: 3: (3} of’ the amendment Act, 
1980, provided that the Act was applied’ to: 
every appeal “filed or to` be- filed’ after- the’ 
commencement: of ‘this Act”! ' Upon a care-| 
ful scrutiny of Si 3 (3), 'itscontext:does not; 
at all appéar to-suggest ‘that the words “pend- 
ing” has relation to-the-appeals pending- be- 
fore the*commenctement of: the Act:  If*such 
were ‘the intention of: the’ legislature,’ the pro- 
vision instead’ would have ‘been that the act 
shall apply to “appeals: to-bé filed after the 
commencement: of” this- Act’ and filed ‘before 
such commencement.” *: ante 
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<8. Mr. Mohinderjit “Singh ‘Sethi. aliso -re- 
ferred to ‘the ‘Statement -of : Objects - and ‘Re- 
‘asons “which zare as under -— 

“The -value:of the propery has ‘risen mani- 
. fold as a -sequel =whereto the High ‘Court ‘is 
‘clogged with many cases of appeals of :Civil 
nature involving an amoun: -exceeding ‘rupees 
twenty thousand. In order to cope with 
voluminous ‘work ‘with the High Court ‘it is 
difficult for the ‘State “Government to add 
more Judges to the High Court’s strength. 
‘Preference ‘of appeals to ‘tae ‘High ‘Court ‘in 
‘the cases of ‘more ‘than :20.500/- value causes 
inconvenience ‘to -a “sizeable chunk of ‘public 
also. For the expeditious disposal of the 
cases at lower ‘level ‘the jarisdiction of the 
‘District and Sessions iJudges in the State of 
‘Punjab ‘to dispose of the appeals is being 
enhanced through this ‘Bill,-up to Rs. 5 lac.” 
In our view, the' Objects ard-Reasons-of Am- 
endment Act, 1980, will not certainly -stand 
frustrated if ‘the applicabil ty of “the Act Te- 
mains confined to the appeals filed in ‘the 
High Court after the commencement ‘of the 
Act, 

9. Eor the foregoing reasons, ‘we allow 
this application and set aside ‘the order of the 
transfer of this appedl to the’ ‘District Judge, 
Bhatinda. — 

. (PREM .CHAND JAIN, 3i — a agree. 

' SURINDER ‘SINGH, ‘J. :— I agree.. 

AA Application cillowed. 
AIR 1982 PUNJAB AND HARYANA 3i 
‘G: C. MITAL, J . 

Karam Singh, <Apvellant v. 
‘and others, Respondents. _ 

Second Appeal No..496 of 1970, D/- 
21-8-1981.* 

(A) Civil -P. C. (5:0£.1998), Ss. 11, 105-4) 
i— Res ijudicata — ‘Int2zlocutory <order 
massed iby trial court -— -Revision against, 
rdismissed /in !limine -—- ¿Crder ‘in revision 
dees not operate as res judicata — Ag- 
grieved party'oan :reagitate matter :in ap- 
peal — «Case Jaw discusseil. ‘(Para 2) 

„®© Civil P. C. (5 -oH1908), 0.03, Rr, 

--~ Production cof document -at ‘late stage 
— Power cof ¿court ‘to weject — Scope. 

Wt cannot -be ruled tkat:in every case 
where a document vig tendered .at a late 
Stage .or ris “not mentiored in the list .of 
reliance ijt «would always ‘be ‘excluded 
from Sposa ae Wr ooa rbemp <ex- 


“From der lef S-S. Sadhi, Addl. ‘Dist. 
J.. ‘Hoshiarpur, ‘D/~ 7-3 1970. $ 
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on :the “facts and‘circumstances of each 
case -and ‘the nature wf documeni sought 
to be ‘produced. {Para 4) 

“Where in the suit for possession of 
land. ‘the ‘defendant, who iclaimed owner- 
ship to the suit jand ‘on basis of a regis- 
tereg -wil] and who -actually got mutation 
of the suit land entered in his favour on 
basis of ‘the -will, failed ‘to mention the 
will in his list of reliance and produced 
it just before entering on his defence, 
the refusaj ‘to admit the wil] and proof 
thereof -orily because of its late produc- 
‘tion -was ‘erroneous, .as ‘the will was not a 
document which could be manufactured 
by ‘the defendant a little ‘before it -was 
sought to be produced and more so it 
was a document ‘having great bearing on 
the decision of the case. (Para 4) 

(C) Punjab Custom (Power of Contest) 
Act (2 of 1920), S. 7 {as amended by 
Punjab Custom {Power of ‘Contest) 
Amendment Act 12 of 1973) — Will 
under -custom — Validity of, ‘cannot be 
chaiienged on ground that ‘ancestral pro- 
perty ‘cannot be willed ‘away. (1974) 76 
Pun LR 125, Foll. (Para 7) 
Cases ‘Referred: Chronological Paras 
(1981) 1‘Serv LR 274 -(Punj and Har) 
_ ŒB) 3 
1980 Rev LR 132:1980 Pun Ld 24 2 
AIR 1978 sc 1283:1978 Lab IC 

ATT1 : (1978) 2 Lab LJ 161 3 
ATR 1978 Punj and Har 329:1978 Pun 

“LF 228 
AIR 1976 SC .830:°(1976) 1 

1976 ‘Lab IC 575 
(1974) 76 ‘Pun LR 125.: 1974 Rev LR 80 7 
ATR 1973 Puni :and ‘Har 392;°75 Pun LR 

323 
ILR (1970) 1 Puni and Har 533 

IT. ‘S. Mangat and D. `S. Kang, for Ap- 
pellant; Ashok Bhan, (for No. 1) and 
Gurbachan ‘Singh (for ‘No. 4), for Re- 
spondents. . 

JUDGMENT :— Dalip Singh was the 
last male-holder who owned about 57 
Kanals and 3 'Mařrlas of land in willage 
Golewal, Tehsil Garhsharikar, ‘District 
‘Hoshiarpur. On his death, mutation was 
recorded in favour of Karam Singh de- 
fendanit on ‘the basis of a registered will 
dated 22nd -Aug., 1963 and ‘he also enter 
ed into possession of ‘the land left by 
Dalip ‘Singh. Jagta, son of Dalip Singh, 
filed the present ‘suit: for ‘possession ion 
the Ibasis that the land held by Dalip 
Singh was ancestral that she was his sole 
heir tbeing this son «ang that- after the 
death of Balip Singh. Karam Singh and 
‘brothers entereg into forcible 
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possession of the land in dispute after 
getting mutation sanctioned in favour of 
Karam Singh on the basis of some will 
which Dalip Singh had never executed 
Nor was hè entitled to do so under the 
custom. Certain other pleas were also 
raised with which we are not concerned 
at. this stage. Karam Singh, defendant, 
contested the suit and pleaded that Dalip 
Singh had executed the wil] in his favour 
in a sound and disposing state of mind 
and the same was rightly given effect to 
by the revenue authorities while sanc- 
tioning the mutation. It was also pleaded 
that Shmt. Kartari was daughter of 
Dalip Singh who was later on impleaded 
as defendant No. 4 and in any event she 
would be entitled to half of the property; 
and therefore, suit of the plaintiffs could 
not he decreed for the entire land. The 
trial court found that the plaintiff was 
son of Dalip Singh and Shmt. Kartari de- 
fendant was daughter of Dalip Singh. 
With regard to the will set up by Karam 
Singh defendant it was held that the 
Same was not proved. Hence a decree for 
half share was passed in favour of Jagta 
plaintiff. Karam Singh defendant took 
the matter in appeal. The only point 
urged before the lower appellate court 
was that the trial court was In error In 
not granting permission io Karam Singh 
defendant to prove the will after exhibit- 
ing the same. The lower appellate court 
repelled the contention on the sole 
ground that the order of the trial court 
declining permission to Karam Singh to 
prove and get the will exhibited was 
sought. to be revised by Karam Singh by 
filing Civil] Revision No. 10 of 1968 in this 
Court which was dismissed on 8th Janu- 
ary, 1968; and, therefore, in view of the 
High Court order he could not be allowed 
to re-agitate the matter in appeal. In the 
absence of a will, Karam Singh could 
have no claim to the property in dispute 
with the result the appeal was dismissed. 
Karam Singh defendant has come to this 
Court in second appeal. 


- 2. The crucial point which will arise 
for consideration in this appeal would be 
whether the order of this Court passed in 
revision would either operate as res judi- 
cata or bar Karam Singh to reagitate 
the same matter either before the first 
appellate court or before this Court now 
in appeal. In order to go into this matter, 
it will be useful to notice as to what 
order was passed by this Court in the re- 
vision petition. A look at the order which 
is-at page 39 òf the file of the lower ap- 
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pellate court would show that the revi- 
sion was dismissed in limine with one- 
word order. “Dismissed”. It cannot be 
disputed that if this Court had found that 
there was no merit in the revision then 
such an order would have operated as 
res judicata between the parties at least 
up to the stage of this Court but if the 
revision was not dismissed by a speak- 
ing order, then the possibility cannot be 
excluded that this Court declined te 
entertain the revision either on the 
ground that the impugned order did not 
amount to a case decided and, therefore, 
no revision wag competent or because no 
error of jurisdiction was shown. In either 
of these two eventualities, it would not 
de held that this Court found the order 
of the court below to be correct on merits. 
The effect in this situation would be that 
this Court was helpless in entertaining a 
revision and no more. Whether such an 
order would operate as res judicata or 
would come in the way of the aggrieved 
party to impugn the same before the 
lower appellate court or this Court in 
view of S. 105 (1) of the Civil P. C. is the 
next point which falls for consideration. 
This matter is not res integra and has 
engaged the attention of this Court at 
least in three decisions out of which the 
first one is by a Division Bench, namely, 
Roop Kishore v. Firm Raghbir Singh 
Baboo Ram, ILR (1970) 1 Punj and Har 
233; Ishar v. Sudesh Kumar AIR 1973 
Punj and Har 392 and Pohlu Ram v. 
Gram Panchayat, Dharamgarh 1980 Rev 
LR 132. The facts of the aforesaid cases 
are identical and it was held that dismis- 
sal of a revision with one-word order, 
‘Dismissed’, would not debar the aggriev- 
ed party from re-agitating the matter in 
appeal from the final decree. Hemce itis 
held that if any interlocutory order was 
passed by the trial court which was sub- 
ject-matter of revision in this Court and 
the revision was dismissed with ome- 
word order, ‘Dismissed’, that would not 
operate as res judicata nor debar the 
aggrieved party to re-agitate the matter 
in the first or a second appeal. 


3. Shri Ashok Bhan appearing for 
the plaintiff-respondent, relied upon Re- 
serve Bank of India v. Ramkrishna 
Govind Morey, (1976) 1 SCC 803: (AIR 
1976 SC. 830) and a Division Bench judg- 
ment of this Court in Amarjit Singh 
v.. -Financial Commissioner, - Taxation, 
Punjab, Chandigarh, AIR 1978 Punj and 
Har 329. In Reserve Bank of India 
v. Ramkrishna ` ` Govind- Morey 
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(supra), the point whether dismissal] of a 
revision against an inter_ocutory order 
with one word, ‘Dismissed’. was not the 
subject-matter of consideration. Even a 
summary dismissal, as already stated 
‘ above, can amount to res judicata or de- 
bar the aggrieved party fo re-agitate the 
matter provided it can be found from 
the summary order that it was on merits. 
Hence that is distinguishable. As re- 
gards Amarjit Singh v. Financia] Com- 
missioner, Taxation, Punjab, Chandigarh 
(supra), the question was entirely differ- 
ent. There an order of Firancia] Commis- 
sioner was challenged by filing a writ 
petition which was dismissed in limine 
and thereafter the aggrieved party filed 
a review application before the Financial 
Commissioner which was allowed and 
against the review order of the Financial 
Commissioner, the writ was allowed by 
this Court after recordinz a finding that 
the earlier order of the Financial Com- 
missioner merged with the order of this 
Court in the writ petitiow and, therefore, 
the Financia] Commissicner could not 
have reviewed the matter. A reading of 
this judgment also does not'show that 
the earlier writ petition was dismissed 
with one-word order, ‘Dismissed’. There 
is a latest judgment of this Court deliver- 
ed by a Full Bench of five judges in 
Teja Singh v. Union Territory of Chandi- 
garh (1981) 1 Serv LR £74, which con- 
sidered the effect of an order passed in 
writ petition with one-word order, ‘Dis- 
missed’, wherein it was held that such 
an order. would no; operate as res judi- 
cata in any other proceedings but would 
only debar: the party concerned from 
filing a fresh writ petiion. The Full 
Bench had placed reliance on a decision 
of the Supreme Court :n Workmen of 
Cochin Port Trust v. Board of Trustees 
of the Cochin Port Trus:, AIR 1978 SC 
1283, besides other decisions.-It was then 
urged by Mr. Ashok Bhan that the Divi- 
sion Bench had applizd the rule of 
merger of -judgment of the Financial 
Commissioner with that of this- Court. 
The rule of merger would apply only if 
a judgment is delivered by a. superior 
court on merits. Hence this rule wil] also 
not be applicable to the facts of the pre- 
sent case, Accordingly, the two decisions 
relied upon by Mr. Ashok Bhan are 
either distinguishable -or in any event 
would not stand in the way of the appel- 
lant to urge that the order of his Court 
dismissing the revision petition with one- 
word. ‘Dismissed’, .would not stand. in his 
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way to re-agitate the maiie in an ap- 
peaj from the final decree. 

4. This brings me to the consideration 
of the merits of the present case. Karam 
Singh defendant produced Nathu Ram, 
scribe of the will as D. W. 1 who appear- 
ed on 14th Dec., 1967. He stated that he 
had scribed the will dated 22nd Aug., 
1963, on behalf of Dalip Singh. Then the 
original will was sought to be -exhibited 
On which objection was raised by the 
plaintiff and the tria] court passed the 
following order: 

“Tendered in evidence at this stage. 
Not admitted as it was produced only on 
last hearing and is not a document relied 
upon. 33 
However, the witness was allowed to be 
examined further. The scribe made a 
statement about the execution of the will 
and other attending circumstances. Some 
of the questions put were objected to by 
the plaintiffs side and atthe close of the 
examination-in-chief, the will was mark- 
ed 'A’. It was this order of the trial court 
which was impugned by Karam Singh 
defendant in this Court by filing Civil 
Revision No. 10/1968 which was dismis- 


sed in limine with one-worg order, ‘Dis- 
missed’, on 8th Jan., 1968. The two re- 
asons given for declining to admit the 





will and proof thereof were that it was 
tendered in evidence at a late stage and| 
wag not a document relied upon in thej 
list of reliance. As a matter of law, it| 
cannot be ruled that in every case where| 
a document is tendered at a late stage or| 
is not mentioned in the list of reliance it 
would alway be excluded from consider- 
ation or from being exhibited and prov- 
ed: This would depend on the facts and 
circumstances of each case and the nature 
of document sought to be produced. 
What I find om the facts of the present 
case is that Karam Singh defendant pro- 
duced the original will before the Assist- 
ant Collector Ist Grade to claim owner- 
ship on the basis of this will and to have 
mutation of owmership entered in his 
favour and the Assistant Collector ulti- 
mately accepted the will to be a good 
document and sanctioned mutation in his 
favour. A look at the original will. fur- 
ther show that the will was returned by 
the Assistant.Collector 1st Grade on 18th 
April, 1967 and was produced before the 
civi] court in the present litigation on the 
hearing prior to 14th December. 1967 and 
before Karam Singh defendant started 
leading evidence. Moreover, the will .was 
duly presented for .registration on. 22nd 





54 P. & H. 


Aug., 1963, when it -was scribed and was 
actually entered in the register of Sub- 
Registrar ‘on’ 21st January, 1964. ‘It is not 
a document which could be manufac- 
tured by Karam Singh defendant a little 
before it`was sought to be produced. A 
will of the -kind in dispute “had a -great 
bearing -on the ` ‘decision of ‘the’ case one 
way or the other ‘and merely because 
Karam ‘Singh -or his: advocate was ‘remiss 
in mentioning the will in ‘the list of re- 
liance or-by inadvertence failed to pro- 
duce it either with the written statement 
Op :at an <early stage of the proceedings 


‘lwould not .disentitle . Karam Singh de- 


fendant from consideration of the will 


on merits. The procedural law is a hand. 


made of justice: .and-even if. there was 
infraction . of the .same,.if no ‘valuable 
right had accrued to the opposite party it 
was a fit case ‘for granting permission 
to have the will exhibited and -proved. 
The opposite ;party could well..be : com- 
pensated by, payment ‘of -costs. -In ‘the 
present case, Karam Singh. defendant 
does not deserve to be -burdened with 
costs since the will swas produced on a 
hearing before -he started.” leading evi- 
dence and -about which :there was a men- 
tion -in the plaint and written -statement, 
Therefore, the opposite party very well 
Iknew ‘about the wili., 
of, the opinion that the .trial, court | 
mitted an error in declining ‘the produc- 
tion -of the original. wil] on.yrecord Or to 


have the-same proved in accordance with - 


‘law, Accordingly, T -set-aside ‘the order 
‘of trial court dated 14th December, 1967 
quoted above, as, being illegal -and ‘errone- 
Ous -and while: doing so grant permis- 
sion to Karam Singh- -defendant to have 
the will -exhibited .and . proved -ur- -accord- 
ance with law. The original will which 
has-already been produced ‘on. the record 
and wag ‘marked ‘A’. by the court below 
is exhibited -as :D. W. 1/A. 

5. Since ihe wil] ‘has been -exhibited 
today, Karam ‘Singh defendant may like 
to lead further evidence to ‘prove. the 
same. .Shrj “Ashok Bhan ‘appearing for 
the plaintiff-respondent dlso claims ‘an 
opportunity ito lead «evidence in rebuttal 
without agreeing to ‘the order exhibiting 
the document :and without prejudice ‘to 
the rights -of- “his client ‘to -challenge this 
order, ‘I think:\the claim is reasonable. 


_ 6. The suit was filed in June, 1966 -and | to ‘the trial ‘Court forthwith. 


the litigation “has ‘been “pending ‘for ‘over 
fifieen years already. ‘Under ‘the cireum- 
stances. I. consider -it desirable to -remit 
‘the case to ‘the ‘tria] Court under 0.. 41, 


Karam ‘Singh v. Jagta 


Accordingly... Iam '’ 
com- : 


A. I-R. 


R. 25, Civil Procedure Code so‘that «the 
tria] Court may record evidence with re- 
gard to the will as may be -sought ‘to -be 
led ‘by ‘Karam Singh ‘in the ‘first instance 
and rebutted by the plaintiff-respondent, 
and after doing so ~he would hear the 
oe of both ‘the sides and decide 

ssue No. 2. that is; “whether Dalip ‘Singh 
de: eased executed a valid wil] in favour 
of defendant No. 1”. After he decides 
this issue on the ‘basis of -evidence al- 
réady led and to be led, he would send 
the ‘record of the case along with his re- 
port to ‘the learned District Judge’: who 
may hear the arguments of the «parties 
on this issue and shal] prepare ‘his ‘report 


and senq the-entire record dlong with his - 


report to this ‘Court when -the matter 
would be decided by this Court ‘finally. 
The ‘District Judge may do so himself or 


make over the case‘to an Additional Dis- 


trict J udge for the purpose. 


AÊ ' Findings On issues Nos. 1 and 5 
have not been disputed. ‘before me and 
the decision on those issues is upheld. 
As regards issues Nos. 3- and 4, ‘the same 
have become redundant because after 
the amendment of the Act No. 12 of 1973° 
and the ‘Divisicn Bench decision in Cha- 


_ ran „Singh. v, ‘Gehal ‘Singh, (1974) 76 Pun 


LR 125, the validity of a will ‘umder cus-! 
tom .on the ground -that ‘the ancestral, 
property, : cannot be willed away can no 
longer -be challenged. Therefore, only, 
issue No. .2 survives for decision. > 


. 8. For the reasons recorded above the 


‘ease is:remitted to the tria; Court -along 
with -record of “the -:case for complying 


with this ‘Orcer. ‘The parties ‘through 
their counse] are -directed to appear be- 


-fore the tria] Court, ‘that is, Sub Judge Ist 


Class, ..Garhsherikar' ‘on “14th -of Sept., 
1981. The trial Court shal] ‘submit its‘ re- 


_port to ithe learned ‘District -Judge within 
a period -of :faur months ‘from the ‘date of 


the appearance of the :parties? before him 
and«-shal] give ‘ten-day’ date ‘for ap- 


pearance of the parties ‘before the learn- 
-€d ‘District Judge. 


. The ‘learned ‘District Judge ‘or the 
‘Additional ‘District -“Judge, as the case 
may be,-Shall submit ‘his report along 
with ‘the records ofthe. case to this ‘Court 
within ix weeks of the appearance of 
the parties. A «copy -of ‘this judgment 
along -with the record ofthe case ‘be senf 


‘Order . accordingly. 
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S. S. SANDHAWALIA. C. J: AND 

S. P. GOYAL, J. ' 

Narain Singh, Appellant v. Bakson 
: Laboratories and another. Respondents: 

Civil Revn. No. 386. of 1976, D/- 28-7- 
1981.* 

East. Punjab Urban Rent Restriction 
Act (3 of 1949), Section. 13. (2): (iii). 
Tenant. enclosing: front and back verandas. 
by. brick walls — Act. falls. within. mis- 
chief of Section 13 (2) (ii). C. R. No. 482 
of 1964, D/- 11-12-1964. (Punj) and’ €. Ri 
No. 528 of 1970, D/- 21-4-1971 (Pun))- 
Overruled. 

Without the authority er sanction of 


p= 


the landlord. the- respondənt-tenant had 
enclosed the front veranda of: the resi- 
dentia] bungalow by a brick wall with 


cement mortar and some glass-panes: 
therein. The rear veranda of the bungar 
low had also converted by him into a 
` room in the same fashiow. Further the 
window of the kitchen. had been remov~- 
ed and a door had been permanentjy in- 
stalled. in the wall. 

. Held, the acts came w-thin the mis- 
chief of Section 13- (2). (ii). The. designed 
use of the word. ‘likely’ :n Section 13:(2) 
(iii) clearly: shows: that it is not that the- 
impugned acts must have conclusively: 
diminished the value or utility of the 
building, but it would be within the mis- 
chief of the statute- if. they are. likely to. 
do so. A closer look at the provision 
would, therefore, indicate that it is. tilted 
in favour of the landlord because even. 
if the acts may not concjusively: impair. 
the value or utility but merely have a 
tendency to the same. efsect they may 
<- well come within the wider net of the 
language employed by ‘the legislature. 
What next calls for notize is that the 
statute talks not merely about. the . im-- 
pairment and the- diminishing of. the fin 
ancial value of the building but equally: 
of the diminishing of its utility.. Whilst 
undoubtedly. the true. envi} for determin- 
ing these factors would vltimately be the 
objective finding of the Court, there is a 
large body of judicial opinion- that thè. 
impairment value or utility has: to be 
examined from the ‘point of view of the 
Jandlord. In particular it is not whether 
the utility is diminished zua the ‘tenant 
because the acts complained of would be: 


"Case. referred. by S. P Goyal: J., 
i 10-1-1980. ` ; 
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those. committed by him. and would ob- 
viously not diminish, the utility of build- 
ing for his purpose. Therefore the im- 
pairment of: the utility- is. particularly. 
relevant to either the needs of the owner 
of the. building or in the. larger prospect 
of its utility to. an. intending purchaser 
in the market. Equally well-settled jt is 
that the words. ‘value. or utility’ in Sec- 
tion 13 (2) (iii) have to be read disjunc- 
tively. It suffices if the material im- 
pairment is. either of the financial] value 
of the building or ‘similarly of the uti- 
lity of the building. It. consequently 
suffices. for the purposes.of the landlord 
if he is able to establish either of the 
two requirements. It. is with the afore- 
said approach towards Section 13 (2) (iii) 
that one must. notice that. broadly there 
is a consensus Of judicial opinion in this 
particular context and also in the con- 
text of corresponding provisions of, other 
rent statutes that any material 
structural alterations which tend to 
change the nature and the character of 
the- building would: come within. the mis- 
chief of the statute. The view that the 
materia] structural alterations cannot: be 
said to impair the value or utility of the 
building because: the doors and the walls 
can be easily. removed: at any time is not 
sustainable on a. closer analysis. A land- 
lord may well ‘be compelled to transfer 
the- building whilst stil] in:the occupation 
of the tenant: and: the impairment: of its 
utility because of such material: changes 
may gravely affect its. value in the mar- 
ket. A hideous structural alteration 
obviously. affecting the front of rear ele- 
vation -of a house Or building would in- 
evitably impair, its value or in any case 
is likely to do. so and to slur it over on 
the ground. that this would only be a 
matter of taste or opinion would, hardly 
be justified. The permanent closure of 
verandas on the front, and. the rear of a 
residential. bungalow. adversely.. affect- 
ing. both itg. utility and the elevation of 
the: housé does impair. its value or. uti- 
lity. The: same is- more. sO where further 
windows. are. either removed., and doors 
installed; whieh. inevitably have: to be 
embedded in. the flooring of the house. 
C.R. No. 482, of: 1964, . D/- 11-12-1964 
(Punj) and C. R. No.. 528. of 1970, D/- 
21-4-1971 (Puni) Overruled: | (1976) 78 
Pun LR: 174: and (1980). ‘2 Ren, CR. 629 
(Pmi & Har), and ILR: (1964), 14 res 819 
ATR 1978. Rai 160: ana? (1969) 71 -Pun LR 
39 and (1978).2 Ren CR- 19 (Punj): and 
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(1977) 2 Rent LR 689 (Puni & Har) and 
AIR 1982 NOC 28 (Punj & Har), Relied 


on. (Paras 6, 7, 8, 9, 11, 12, 18) 
Cases Referred: Chronologica] Paras 
AIR 1982 NOC 28:1981 Cur LJ (Civ) 

168 (Puni & Har) 17 


(1980) 2 Ren CR 492 (Punj & Har) 16 
(1980) 2 Ren CR 629 (Punj & Har) 15 
(1977) 2 Rent LR 689 (Punj & Har) 17 


(1976) 78 Pun LR 174 15. 
AIR 1976 Raj 160 16 
(1972) 74 Pun LR (SOC) 2: (1978) 2 Ren 

CR 19 17 


(1971) C. R. No. 528 of 1970 D/- 21-4- 
1971 (Puni) Smt. Shanti Devi v. Lekh 
Rai f 13 

1969 Ren CR 36: (1969) 71 Pun LR 39 
(Punj & Har) 16, 17 

(1964) C. R. No. 482 of 1964 D/- 11-12- 
1964 (Punj), Babu Ram v. Smt. Kesra 
Devi 10, 13 

ILR (1964) 14 Raj 819 15 
Mrs. Surjit Bindra, for Petitioner; S. 

P. Jain, for. Respondents. 


S. S. SANDHAWALIA, C. J.:— Whe- 
ther the unauthorised permanent con- 
version of verandahs into rooms and the 
installation of a door by a tenant, are 
acts likely to impair materially the value 
"or utility of the demised premises with- 
in the meaning of Section 13 (2) (iii) of 
the East Punjab Urban Rent Restriction 
Act, 1949, is the somewhat inzeresting 
question which has necessitated this re- 
ference to the Division Bench. 


` 2. At the revisional stage the matrix 
of facts giving rise to the aforesaid issue 
are not in serious dispute and may, 
therefore, be briefly noticed. Narain 
Singh petitioner (now deceased) had pre- 
ferred a petition for ejectment against 
Messrs. Bakscon Laboratories and its sole 
proprietor Shri R. L. Soni from Bunga- 
low No. 456-L, Mode] Town, Jullundur. 
. Amongst various other grounds it was 
Specifically alleged that the respondent 
had’ covered the verandahs on the front 
and back sides of the bungalow and had 
opened a door by breaking a wall of a 
room and thus diminished the value and 
utility of the premises and further that 
their presence was a nuisance to the 
petitioner and his neighbours. In con- 
testing the ejectment petition the respon- 
dent had admitted the tenancy and had 
controveried ‘the allegations in the peti- 
tion. On the pleadings of the parties the 
following issues: were framed:— 

“1. Whether the petition is bad for 
non-joining of: necessary parties? 
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2. Whether a valid notice was served 
in this case? 

3. Whether the ASEET E is liable to 
ejectment on the grounds mentioned in 
the petition? 

4. Relief. 

Issues Nos. 1 and 2 were found in fav- 
our of the petiticner but issue No. 3 
was decided against him and consequ- 
ently the petition was dismissed. The 
Rent Controller noticed that the parties 
were really in contest on the ground of 
the diminishing of the value and the uti- 
lity of the premises because of the con- 
version of the verandahs and the instal- 


lation of the door by the tenant. He 
found as a fact and in essence it was 
virtually the admitted position that the 


front and the back verandahs had been 
enclosed with a brick wall with the use 
of cement mortar and a door had been 
opened in the wall in place of a window. 
Nevertheless he took the view that since 
the walls built by the respondent could 
be removed at any time there was no 
impairment of the utility of the premises. 


3. On appeal, the appellate authority 
took the view that the only ground sur- 
viving was with regard to the material 
impairment of the value and the utility 
of the demised premises. It was observed 
as fojlows:— 

“...Thus the only point to be seen in this 
tase is whether with the construction of 
temporary walls in the front and back 
verandahs and turning of a window into 
a door it can be said that materia] im- 
pairment of either the value or utility of 
the building has been brought about.” 
Affirming the findings of the trial Court 
the appellate authority also took the 
view that the offending walls joined with 
the other parts of the building can be 


removed at any time and further that 
the installation of the door was some- 
thing which had been done by the ten- 


ant for his convenience and the building 
could be put back to its old shape. Con- 
sequently the appeal was also dismissed. 


4. The present civil revision first 
came up before my learned brother S. 
P. Goyal J., sitting singly. Noticing the 
meaningful issue involved and some con- 
flict of precedent on the point he refer- 
red ihe same for a decision by the Divi- 
sion Bench. 


5. It would be plain from the above 
resume” of facts that the concurrent find- 
ings of the Courts below are that with- 
out the authority or sanction. of the land- 
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lord the respondent-tenant had enclosed 
the front verandah of the residential 
bungalow by a brick wall with . cement 
mortar and some glass~panes therein. 
Th: rear verandah of th2 bungalow has 
‘ agan been converted into a room in the 
same fashion. Further the window of 
the kitchen has been removed and a 
door has been permanertly installed in 
the wall. The crucial issue, therefore, is 
whether these acts would come within 
the mischief of Section 13 (2) (iii) of the 
Act. : 
t6. Inevitably one must first turn to 
the language of the aforesaid provision 
which is in the following terms:—. 


“Section 13 (1) xx XX XX XX 
` (2) A landlord who seks to evict his 
tenant. shall apply to the Controller for 
adirection in that behelf. If the Con- 
troller, after giving the tenant a reason- 
able opportunity of showing cause 
against the applicant, is satisfied— 

(G) & (ii) xx xx xx xx 

(iii) that the tenant hes committed such 
acts as are likely to impair materially 
the value or utility of the buildizig or 
rented land, or 

(iv) — (vi) xx =x XX XX 
The Controller may méke an order di- 
recting the tenant to put the landlord in 
possession of the building or rentéd land 
and if the Controller is not so satisfied 
he shall make an order rejecting the ap- 
plication; 


Provided — * - .* |: * 
Herein what first meets the eye and per- 
haps deserves highlighting (because it 
seems to have missed notice earlier) is 
the designed use of tha. word ‘likely’ in 
the aforesaid provision. The statute has 
not used peremptory >r categoric lan- 
guage. Therefore it is not that the im- 
pugned acts must kave conclusively 
diminished the value or utility of the 
building, but it would be within the 
mischief of the statute if they are likely 
to do so. A closer look at the provision 
would, therefore, indicate that it is tilted 
in favour of the-jandbord: because even 
if the acts may not conclusively impair 
the value or utility but merely have..a 
tendency to the same 2ffect-. they may 
well come within-the wider net. of the 
the language employed by the legisla- 
ture. - oe 
_. T. What next calls ort notice is that 
the statute talks not>merely about the 
impairment and the diminishing’; of : the 


x 
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financial value of the building but equal- 
ly of the diminishing of its uti- 
lity. Whilst undoubtedly the true 
anvil for determining these factors 
would ultimately be the objective 
finding of the Court, there is a large’ 
body of judicial op:nion that the impair- 
ment of value or utility has to be ex- 
amined from the point of view of ‘the 
landlord. In particular it is not whether 
the utility is diminished qua the tenant 
because the acts complained of would be 
those committed by him and would ob- 
viously not diminish the utility of build- 
ing for his purpose. Therefore the im- 
pairment of the utility is particularly 
relevant to either the needs of the owner 
of the building or in the larger prospect 
of its utility to an intending purchaser 
in the market. i 

8. . Equally well-settled it is that the 
words ‘value or utility’ in the aforesaid 
provision have to be read disjunctively. 
It is not that the impugned act must im- 
pair both the value and utility of the 
building but it suffices if the material 
impairment is either of the financial 
value of the building or similarly of the 
utility of the building.- It consequently 
suffices for the purposes of the landlord 
ig he is able to establish either of the 
two requirements. 

9. It is with the aforesaid approach 
towards Section 13 (2) (ili) of the Act 
that one must notice that broadly there 
is a consensus of judicial opinion in this 
particular context and also in the con- 
text of corresponding provisions of other 
rent statutes that any material structu- 
ral alterations which tend to change the 
nature and the. character of the building 
would come within the mischief of the 
statute. The use of the word ‘material’ 
in the provision only effectuates the 
hallowed rule of the law that it does not 
take account’ of trifles and consequently 
both.the impairing of its value or its 
utility must be of a substantia] and not 
inconsequentia] nature. 

10. At the very outset I would wish 
to notice that the corner-stone of the 
argument on: behalf of the respondent- 
tenant is rested on the observations of 
Chief Justice Falshaw in C.R. No... 482 
of 1964—Babu Ram. v. Smt. Kesra Devi. 
decided on ith Dec., 1964. In this case 
a verandah in the front of the house 
divided into four arches had been brick- 
êd up and in two of the apertures doors 
tenant - unauth- 
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‘alone as jong as he 
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The Rent: Controller ordered the eject- 


‘ment of the tenant and the appellate au- 
thority upheld ‘the same. 


However, re- 
versing the Courts below, the. learned 
Chief ‘Justice observed as follows:— . 

- “The lower Appeilate Authority on the 
other hand found that the removal of 
bricks from the floor of the verandah 
could not be made. a ground’ -for eject- 
ment because this had never been plead- 
ed, but ‘at the same time he was of the 
opinion’ that the closing of the archés 
impaired the value'or utility of- the 
building because,’ as recorded in his ih- 
spection note by the Rent Controller, the 
obstructions lessened the light and air 
in the rooms Iying behind. He found 
that although there may not have been 


any impairment iw the sense of any fin- 


ancia] damage the quality of the build- 
ing had been impaired. I myself -should 
have thoughi that the amount of light 
and air reaching the back rooms was a 
matter for the concern of‘ the tenant 
remains in- occupa- 
tion of the premises: and does ` not 
concern the Iandlord at all, and F am‘ wm- 
able to see how the creation. tof an ex- 
tra! room ‘by enclosing the verandah can’ 
be''said to ‘have -impaired: ‘the ‘value’ - or 
utility. of the builditig in any way, since 
the doors and walls can easily be re- 
moved, at any. time. 


spoiled, put.:it- seems to me- ce that. is. 
entirely a matter. of opinion.” et 


Now: a close perusal of the very ’ brief 
judgment: recorded by the learned Chief 
Justice would indicate that the matier 
was decided as if it was one of first im- 
pression. It is patent’ that’ the. issue was 
not adequately: canvasssed and neither 
any principle or ` ‘the large mass of au“ 
thority: on the poiñt sëems to have: been 


“at all adverted to... With the gréatest re- 


spect, it seems to me that the aforesaid 
observations suffer from: a triple’ ‘fallacy: 
Firstly the view that the diminishing’ “Of 
the. light and: air. to: the. rooms “by en- 
closing of the verandah. éoncerhs. the ten- 
ant alone: and, not -the ‘landlord,-:: cannot. 
possibly be supported On ` a- closer :: an= 
alysis. ` As has’ been noticed earlier, the 
impairment of the utility of the building 
and. the. adverse results of the act of the 
tenant have ‘relevance to the .require- 
ments of ‘the; owner of the building and 


not tg those of the tenant who. would: 
+ The 
observations seem «to reston. the- ás- 


have: himself. made: the. alterations. ° 
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sumption that the tenant is to remain in 


perpetual: possession and, therefore, the 
diminishing of the light and air tọ the 
rooms is his. concern only. This view 


can hardly be justified because the ulti- 
mate diminishing of value may either ‘be 
when the landlord resumes possession 
for his needs or may be.compelled to 
transfer the property feven whilst still 
in the occupation of the tenant) despite 


. the impairment of its utility and conse- 


quently of its value to the new owner. 


11. Again the view that these material 
structural alterations cannot be said to 
impair the: value or utility of the build- 
ing because the doors and. the walls can 
be easily removed at any time is 
not sustainable on a closer analysis. Car- 
ried to- théir logica] extent it would mean 
that any alteration, however niaterial; 
which can be - removed - or where the 
building .can be restored to its. original’ 
state would never come within the am- 
bit of the statute. With the present day 
construction technology one can hardly 
imagine any materia] structural altera- 
tion which cannot be either reversed or 
restored. Again this view suffers |. from. 
the erroneous assumption that the build- 
ing would be necessarily vacated and the 
tenant would be then either willing to 
remove. the material alterations and re- 
store the building to: its origina] state. or 
that the landlord would always be ‘in a. 
position to do so. Undey ` the present 
Rent Laws it is not always that the 
landler@ can secure possession and be 


in the enviable position of either: remov- ` 


ing the unauthorised structural’ changes 
and alterations and thug. restoring ` the 
building to its originaj state. It was 


‘aptly argued by Mrs. Bindra thé learned) 


counsel for the petitioner that a-~ Yand- 


lord may well be compelled to transfer! 


the building whilst stil) ‘in the o¢- 


cupation of the tenant and.the impair-! 


ment ofits utility because of such mate- 
rial: changes -may gravely afféct its value 
in the market. Therefore, the hypothe- 
tical} consideration that either the- Iland- 


lord may be able tg secure possession © 
building to. its original - 


and restore’ the - 
state or the tenant may well be willing 


to:do so’ ‘appears to be’ rather irrelevant. 
“It is ` manifest that the: 
` statute. visualises such acts ds and? when 
they are committed during the otcu- . 


to’ the issue. 


pancy of. the building: by . the “tenant, 
which. can give. rise. to the remedy of 
ejectment..:. 





The matter ‘has, therefore; 


i 


mo 
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to be considered in praesenti and not in 
futuro. 

12. Lastly, it has beem Shera that , 
even though the appearance of the front 
of the house may be spo-led yet this was 
entirely a matter of opinion. -Carried to 
its logical length these observations 
would give a carte-blasche to a tenant 
to completely. alter the elevation and the 
aesthetic look.of the tuilding because 
this can alwaysi:be termed as a` matter of 
opinion. A hideous structural alteration 
obviously affecting the front -or rear 
elevation of a house or buildnig would 
inevitably impair its vélue or in any 
case is likely to do.so and to slur it over 
on the ground that this would only be 
a matter of taste or opinion would hard~ 
ly be justified. `: 

13. With the greatest respect it ap- 
pears to me that for the aforesaid rea- 
sons the view in Baby Ram’s case (supra) 
is unsustainable and has to be overruled. 
In-Smt. Shanti Devi v.’ Lekh’ Raj 
C. R. No. 528° of 1970 - ‘decided -on the 
21st of April, 1971, even though the ‘facts 
were slightly different zhe- observations 
in Babu Ram’s case were quoted’: with 
approval and followed. For the ideriti-< 
cal reasons this authoricy: thereforé, also 
does not lay down the Eww correctly and 
has to be overruled. ‘Dnece it isso. it 
would be unnecessary to individually 
advert to: the’ authorities following the 
aforesaid line: ‘of “reasoning and it suffi- 
ces to say ‘in my view they do not :en- 
unciate the law correctly. 

‘14, Once the view ir Babu Ram’s case 
and its line ‘of reasoring ‘have been 
effectively repelled the rest appears to 
be easy sailing. There is a long line of 
precedent both: within this Court and 
wi.hout it to’ the effect that material 
structural alterations which changed the 
na‘ure and character of the building are 
within the mischief of the statute. Can 
it be said that the permanent closure of 
verandahs on the front and the rear of a 
res’dential bungalow adversely affecting 
bo*h its utility and ‘the elevation of the 
house does not impair its yalue or- utility. 
I believe it does. The Same is mOre so 
where further’ windows are either re- 
moved and doors instalied which inevit- 
ably have to be embedded in the floor- 
ing of the house. 

15. Within this Court the case that 
directly covers. the point is Chatar Singh 
vV. Bishan Lal, (1976) 78 Pun LR 174. 
Therein also the precise issue was with 
regard to the enclosirg of a verandah 
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and converting it into a part of the shop. 
Verma J. observed as follows:— 

w+ A verandah has its own utility. It 
provides light and air to the rooms ad- 
joining it.‘A building with a verandah is 
admittedly more useful] than the one 
without a verandah. Therefore, there can 
hardly be any doubt that the inclusion of 
verandah into’ the shop constitutes struc- 
tural. alteration and had impaired 
materially the utility of the premises. So, 
the aforesaid act of the petitioner un- 
doubtedly fell within the ambit of 
S. 13 (2) (iii).” 

The aforesaid view was then followed 
by Kang J.; with the following observa- 
tions in Dewan Chand v. Babu Ram, 

(1980) 2 Ren CR 629:— 

“+, The facts enumerated above, do 
not constitute minor changes. Drastic 
changes in the structure of the building 
have been made. They have caused 
cracks in the walls. The verandah has 
completely been merged in the room. 
The utility and the value of the shop in 
dispute. has-been impaired. The interesi 
of justice demands that the finding of 
the Appellate Authority should be set 
aside.” i 
Though the insunt the Rajasthan 
Premises (Contro] of Rent and Eviction) 
Act, is slightly different yet in an identi- 
cal factual situation Bhargava J., in 
Khinva Ram v. -Lakhi: Prashad TLR (1964) 
14: Raj 819 observed as follows:— 

““### The alteration should be of struc- 
tural nature and not ‘merely of decora- 
tive nature. Fixing a door to a room or 
to a garage by a tenant may not amount 
to materia] alteration within the mean- 
ing of S. 13 {1) (c) of the Act but the 
same will not be the case when an open 
verandah is converted into a -closed room 
by fixing doors on the open portion. The 
character and shape of the premises in 
the former case remain unchanged- while 
in the latter case, the form and struc- 
ture of the premises is changed. What 
was formerly a chabutra with a tin shed 
Over it is converted ‘into a closed room. 
In the present case it is admitted by the 
appellant that he has constructed a pucca 
masonry wall] upon the floor of the 
Chabutra and has converted the whole 
of the open chabutra into a closed shop, 
a vart of which in his own admission is 
occupied by his son.” 

It would be obvious from the above that 
the weight of authority directly covering 
the point is heavily tilted in favour of 
the petitioner. Mr. S. P. Jain learned 
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counsel for the respondent could offer 
no meaningful criticism or lay any seri- 
ous challenge to the reasoning and the 
ratio of the aforesaid cases. 

16. Again as regards other changes 
and the installation of a door the follow- 
ing observations of R. N. Mittal J., in 
Bawa Singh v. Smt. Pushpa Wati (1980) 
2 Ren CR 492 are instructive:— 


It appears from the plan that a 
part of it is pucca and a part is wooden. 
There was a window in one of the rooms 
so made. That window has been removed 
and a door has been fitted in 
This has been the consistent view of this 
Court that if any materia] alteration has 
been made which changes the nature of 
the property, then the impairment of the 
valve and utility of the building is tobe 
seen from the point of view of the land- 
lord. In the above. view, I am-fortified by 
the observations in Siri Krishan Dey v, 
Jhabu Ram, 1969 Ren CR 36.” 


the observations 


tukk 


To the same tenor are 


in Sampatraj v. Bhagwatilal, AIR 1976 
Rai 160. ; 7 
17. It would be wasteful and >un- 


necessary to muitiply authorities. It 
suffices to mention that the larger prin- 
ciple on which we are resting ourselves 
is equally borne out from Sir Krishan 
Dey v. Jhabu. Ram (1969) 71 Pun LR 39; 
Nirmala Devi Kapoor v. Kartar Singh, 
(1972) 74 Pun LR (SOC) 2; Raj Kumar v. 
Ram Kanwar, (1977) 2 Rent LR 689 (Punj 
and Har) and Smt. Nirmala v. Ishwar 
Chander, 1981 Cur LJ (Civ) 168: (AIR 
1982 NOC 28 (Pun; and Har) ). 


18. In view of the above it must be 
held on principle, as also on the specific 
language of the statute and weight of 
authority, that the answer to the ques- 
tion posed at the outset has 
to be returned in the affirmative. The 
petitioner has fully established the re- 
quirements of Section 13 (2) (iii) and is, 
therefore, entitled to succeed. Seiting 
aside the judgments of the Rent Control- 
ler and of the Appellate Authority the 
eviction petition is hereby allowed. How- 
ever, in view of the ticklish issue involv- 
ed we leave the parties to bear their 
Own costs. 
Order accordingly. 


Paras .Ram v.- Kamlesh 


its place. - 


A.L R. 
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- Paras Ram, Appellant v. Kamlesh, 
Respondent, i 
F. A. F. O. 
24-9-1981* 
Hindu Marriage Act (25 of 1955), 
Sec. 13 (1) (ia) — Cruelty — Mere al- 
legation of adultery made against a 


No. 70-M of 1980, D/- 


spouse in defence in a written state- 
ment does not by itself amount to 
cruelty — Petitioner must establish 


falsity of such allegation in order that 
it may constitute cruelty. 1979 Cuy LJ 
(Civ) 509, Overruled. 


It is a settled legal position that a 
false allegation of . adultery against a 
spouse amounts to cruelty.in the eye of 
law. However, it would be a far cry to 
infer therefrom that an allegation of 
adultery, whether proved or not, would 
by itself be the mathematical equival- 
ent of legal cruelty. It is not, and can- 
not possibly be the law, that a factually 
true allegation of adultery wheher made 
Otherwise or in defence in a written 
statement would amount to cruelty. In 
this field the truth or otherwise of such 
an alllegation is the crux of the matter: 
To highlight, it is a blatantly false al- 
legation of adultery which would 
amount to legal cruelty, and not possib- 


ly a true allegation of that. nature 
which cannot ‘give any cause’ of 
action to the offending spouse, Once 


this is so, any such allegation of adul- 
tery must be put to trial and it is only 
when its falsity or otherwise is deter- 
mined that any legal consequence can 
flow therefrom. It is manifest that in 
order to succeed on this ground the 
petitioner must establish the falsity of 
such an allegation. The burden of proof, 
however, being a negative burden would 
in the initial stage be a light one. It 
would, therefore, become necessary that 
the petitioner in such a situation would 
have to amend the petition and plead 
the false allegation of adultery amount- 
ing to cruelty as a specific ground for 
matrimonial relief. It is only when this 
has been made a ground of attack that 
the-petitioner can possibly take advant- 
age of such an allegation, if proved 


*From order of O. P. Gupta Addl. Dist. 
J. Narnaul. D/- 14-2-1980. 


KY/KY/F17/81/HR/RSK . 











1982 


- false, AIR ` 1967: Punj & Har 397 and 
AIR 1969 Punj.& -Har 25 Disting. 1979 
Cur LJ (Civ) 509 Overruled. 

(Paras 5, 13) 


Cases Referred: ` Chronological Paras 
* 1979 Cur LJ (Civ) 509: 1979 Hindu LR 
599 3, 4, 6, 8. 9, 13 
AIR 1969 Puni & Har £5: ILR (1969) 2 
Punj 365 . 7 
AIR 1967 Punj & Har 397: 68 Pun LR 

' (D) 177 7 


Ashok Kumar Aggarwal, for Appel- 
lant; Chandra Singh, fcr Respondent. 

. §. S. SANDHAWALIA, C. J.:— Would 
a mere allegation of adultery by a 
spouse against the other made in dé- 
fence in a written statement, by itself 
amount to cruelty, within the meaning 
of Sec. 13 (1) (ia) of the Hindu Mar- 
riage Act is the core question which has 
necessitated this reference, 

“9, Because of reasons which appear 
hereinafter necessitatiag a remand to 
the trial court, it suffices to advert 
briefly to the facts relevant to the issue 
aforesaid only. The eppellant-husband 
had preferred the petition for the. disso- 
lution of marriage against his wife u/s. 
13 of the H. M. Act inter alia on the 
ground of cruelty and desertion. The 
respondent-wife filed a . written state- 
ment and subsequently an amendment 
thereof. Therein whit denying the 
factual averments mad2 by the appel- 
Yant-husband she herself alleged that 
he had illicit relations with some women 
in the village and wanted her to leave 
-him forever so that he may either carry 
on such a liason- witk them or marry 
afresh, Equally ` scucrilous allegation 
made was that the wife of Sardar Singh, 
the elder brother of the appellant-hus- 
band having died he himself as also his 
relations wished her -o cohabit with 
Sardar ‘Singh or get Serdar Singh mar- 
ried by exercising the influence of her 
father. On‘ the aforesaid ‘pleadings the 
omnibus issue framed ky the trial Court 
was in the following ferms :— 

“1, Whether the petitioner is entitled 
for dissolution of marriage by divorce. 
on the grounds stated :n Para No. 4 of 
the petition? : 


2. Relief, : f 
The trial Court found the’ mate- 
rial issue No. 1 ageinst the appel- 


lant-husband “ on a firm finding that 
neither the ground of cesertion nor that 
of cruelty as ‘alleged in: the petition 
stood proved, It was, however, urged. 
before it. that the’ respondent-wife had: 


Paras Ram: v. Kamlesh 


‘to support the 
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made a wild allegation of adultery in 
her written statement which would per 
se amount to legal cruelty and, there- 
fore, the appellant-husband was entitl- 


ed to succeed on that score alone. 
This stand was rejected on the 
ground that it was not proved tha! 
these wild allegations against the 


appellant had been made prior to the 
filing of the petition and having been 
made merely by way of defence in the 
written statement these cannot amount 
to cruelty. As a necessary: consequence 
the petition was dismissed, 

3. On appeal when the matter came 
up before my learned brother S. P. 
Goyal, J., the aforesaid contention that 
the mere allegation of adultery made 
in the written statement would amount 
to mentaj or legal cruelty was strenu- 
ously pressed primarily on the basis of 
Smt. Jiwan Lata v. Krishan Kumar, 1979 
Cur LJ (Civ) 509, Finding that the ob- 
servations in Jiwan Lata’s case did tend 
appellant’s claim and 
expressing a doubt about the correct- 
ness of its ratio, the matter was refer- 
red to a larger Bench. 

4. As before the learned Single Judge 
so before us, the learned counsel for 
the appellant did not challenge the find- 
ings of the trial Court on the^facts con- 
stituting the pleas of-;cruelty -nd de- 
sertion already taken in the petition 
which are accordingly affirmed, For the 
contention that. the scurrilous allegation 
of adultery levelled by the respondent- 
wife in her statement would, without 
more amount „to legal cruelty and the 
appellant was, therefore, entitled to 
succeed on this ground alone irrespec- 
tive of his failure to establish the case 
set up by him, the ratio of Smt. Jiwan 
Lata’s case has inevitably been com- 
mended for acceptance on behalf of 
the appellant, 

5. Before averting to the fudement 
on which basic reliance is sought to be 
placed the’ aforesaid argument deserves 
some consideration on principle as well. 
To my mind the inherent fallacy which 
seems to have crept in here stems from 
the settled legal position that a false .al- 
legation of adultery against a spouse 
amounts to cruelty in the eye of law. 
However, it would be a far cry to infer 
therefrom that an allegation of adultery, 
whether proved or not, would by itself 
be the mathematical equivalent .of legal 
cruelty, It is not, and in my view can: 
not possibly: be the law. thata factually 


# 
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true allegation. 9f adultery -whether. 
made otherwise or in defence in a writ- 
ten statement would amount to cruelty. 
In this field. the truth or otherwise of 
such an allegation is the crux of the 
matter, Therefore, before an. allegation 
of adultery can be deemed. as ‘legal 
cruelty it- must first. be proved as fact- 
ually false. To highlight, it is a blantant- 
ly false allegation of adultery which 
would amount to legal cruelty, and: not- 


possibly a true allegation of that nature | 


which -cannot'. give any. cause of. action 
to the offending spouse. Once this is s9; 
it. would appear to be elementary. that 
any such allegation of adultery must be 
put to trial and it is only when-its fal- 


sity or otherwise is determined that any . 


lega] consequence can flow therefrom. 
It would indeed be going too far to hold 
that a mere allegation by itself and that 
_ too -made by way of a ‘defence in legal 

f pleadings should’ : become lega] cruelty” 
in’ ‘the eye. -of - daw and per se be the 
ground ‘for. divorce, Such a proposition 
is unwarranted -either on the language 
of-the statute or on principle, This 
apart, holding so might well frustrate 
a true and open trial -of a matrimonial 
offence of adultery because it might well 
inhibit a spouse to raise such.a defence, 
even though’ it may ‘he factually true. 

6. One “may now - examine the cor- 
rectness of. the ‘view in’ Smt. Jiwan 
Lata’s case, '1979--<Cur LJ (Civ) 509 which 
provides the ‘ cornerstone “for the argu- 
ment on behalf of the appellant: Un“ 
doubtedly -the observations therein 
would Jend support to’ such ‘a stand. - A 
close perusal of the judgment. however, 
reveals . that . on"! this ‘specific point 
there is hardly any discussion -either 
on principle or by reference to prece- 
dent, It appears.that the issue.was hard- 
ly debated before the learned judge and 
the observations have been made” ‘on 
first ‘impression, These again. seemed -to 
be; based on. a concession by the coun:. 
se] for the, parties on. the:.larger issue 


that: a false allegation of adultery would - 


- amount -to cruelty without further an- 
alyis about, the nature and the modus. 
of proof therefor. The crucial distinc- 
tion between allegation of adultery made 
prior to the filing of the case or aunde 
or in collateral; proceedings and such 


an allegation. made by way of defence: - 
in the written statement seems to have ` 


sight of; -As already’ 
manner. of doubt- 
adultery made 


been totally . lost 
noticed there is no 
that. an.. allegation of 
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. Dhani Ram vy. Dhani ` 


‘totally failed to 
-up by him he would nevertheless þe en- 


‘that an allegation of 
‘defending spouse had been made. The 


A.LR. 


prior to the filing of the petition and 
put in issue and found tobe false would 
constitute legal cruelty. However, a 
mere allegation by way of a defence in 
the written statement irrespective of its 
falsity or otherwise is not in the same 
category unless, of course, such an issue 
is specifically put to trial and the. firm 
finding arrived at whether the allega- 
tion was false’ or substantiated., 


7. In arriving at the conclusion which 


-he did, the learned single Judge referred 


to and has obviously placed reliance on, 
Madan Mohan v.. Smt, Sarla Kohli, AIR 
1967 ‘Punj & Har 397, and Smt. Dassi 
Ram, AIR: 1969 
Punj & Har 25, An analysis of both of 
them would show that they pertain to 
allegation of adultery made earlier than 
the filing of the petition or in collate- 
‘ral proceedings which were at issue be- 
tween the ‘parties. These cases ‘are no 
warrant “for the authority that an al- 


.. legation of this nature made in- ‘defence 


in written’ statement irrespective of. its 
proof or falsity would by itself be legal 
cruelty on the basis of which a peti- 
tioner' can succeed. Learned counsel for 
the appellant was indeed fair enough to 
concede that both the aforesaid cases 


_ are- not ‘directly attracted to the ‘point, 
' Tt was candidly conceded that there was ` 
- no other authority to-the effect that: the 


mere allegation `of. adultery” without 
more was itself cruelty even though it 
has neither ‘been -pat in issuè „Or tried + 
thereafter. A 


:8. The view taken in Smt. Jiwan 
Lata’s case, 1979 Cur LJ (Civ) 509 if en- 
dorsed would, tend to lead.to curious, if 
not, startling. consequences, One can 


. well visualise a situation where such an 


allegation. of adultery is, made by the 
defending: spouse in - the - written state- 
ment and neither the petitioner nor the 
respondent .thereafter Jed any -evidence. 
On the ratio of Smt: Jiwan, Lata’s case 
even though the petitioner would have 
establish the case set 


titled to’ succeed on the mere ground 
adultery by the 


petition would thus have to succeed even 
though the petitioner neither leads evi- 
dence nor ` substantiates his case, Such 
a startling. result did in fact ensue in 
Smt, Jiwan Lata’s case despite the find- 
ing. that. the allegation levelled by the 


_appellant-petitioner had not been proved’ 
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yet the _ petition for , divorce was 
allowed to. succeed, Suca .a result can- 
not be easily countenanced because ‘it 
is well settled that a petitioner must 
succeed or fall on the- zase- “set uP ‘by, 
¢ him. ` 

9. With the greatest Pepet it ap- 
pears to me that on this specific point 
Smt. Jiwan Latas case (1979 Cur LJ 
(Civ) 509) ‘does not-lay down the law 
correctly and is hereby overruled. - 

10.‘ In fairness to the learned coun- 
sel for the respondent Mr, Chandra 
Singh,-we must notice that in the al- 
. ternative he had Zone <o the extreme 
length of eccntendnmg that anything 
pleaded by way of defence in a written 
statement by a respordent cannet be 
made a ground for atteck.’ by the peti- 
tioner. To put itin legal terminology 
it was suggested that the averments in 
the written statement meluding -allega- 
tion of adultery would be privileged in 
the sense that the petitioner cannot take 
any advantage thereof, To epitomise in 
slightly picturesque lanzuage the’ stand 
was that a shield cannot’ be turned into 
a sword, 


11. I regret my TEE to subscribe 


to this extreme proposi-ion, Even when 
pressed learned counsel 
authority, in 
principle, it appears to us that counten- 
ancing such as extreme. position may 
wel] work great public mischief. In sub- 
stance it would imply that the defend- 
ing spouse could raise the foulest allega- 
tion of adultery or other matrimonial 
offences against the other without any 
fear of any retribution, 


12. The falsity of the aforesaid dana 
is’ also manifest wher. examined from 
another angle. The law seems to be set- 
tled that an earlier or-collateral allega- 
tion of ‘adultery, if false; would im- 
mediately give a cause of action to the 
offended spouse, If that be ‘so, -a second 
petition would obviously lie by a spouse 
against ‘whom: false: allegation: of adul- 
tery has been. raised ir an earlier peti- 
tion, Indeed this position was ‘not. very 
fairly controverted by.the learned coun- 
se] forthe . respondent, If in-.a second 
petition. the allegation of adultery made 
in the..earlier. could be made as a icause 
of action, one fails to see- why isuch an 
accusation inthe writzen ‘statement , in 
the same: proceeding ‘should be.on:a dif- 
ferent footing.:: Subscribing to. the view 
canvassed. on. behalfof! the respondent 

| 


i 
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_ been: arrived at 
of adultery without 


could cite no` 
support of this stand. On. 
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can only tend to lead to a multiplicity 
of proceedings which it- is always the 
intent of the law to avoid. J. am, there- 
fore, unablé to subscribe to any abs- 
tract theory of a complete privilege tc 
the allegation of adultery made in a 
written statement: . a 
13. Once the aforesaid conclusion has 
that a mere allegation 
more does not 
amount to’ legal. cruelty. It is manifest 
that in order to succeed on this ground 
the petitioner must establish the falsity 
of such an allegation, The burden of 
proof,- however, being a negative bur- 
den would in the initial stage be a light 
one, It would, therefore, become neces- 
sary that the petitioner in such a situa- 
tion would have to amend the petition 
and plead the false allegation of adul- 
tery amounting to cruelty.as a specific 
ground for matrimonial relief. It is only 
when this has been made a ground of 
attack that the petitioner: can possibly 
take advantage of such an allegation, 
if proved false. Uniess the truth or fal- 
sity of such allegation made in the writ- 
ten statement is put to trial in the man- 
ner aforesaid and it is established one 
way or the other no lega] consequences 
can flow therefrom for the purpose of 
Sec, 13° (1) (1a) of the Act. It is, there- 
fore, necessary in such a situation that 
not only the requisite amendment should 
be made but a specific ‘and clear issue 
with regard thereto be framed so that 
the parties should go to trial thereon 
with their eyes open’ We cannot but 
view with disfavour the framing of 
rather omnibus issue in matrimonial 
matters as appears to be the situation in 
the solitary issue framed jn his. case. 
It is elementary that in order to’ suc- 
ceed in a ‘petition the burden of estab- 
lishing cruelty u/s.. 13 (1) (ia) is on the 
spouse who alleges the same, However. 
in a case of the. present nature where 
such an -allegation “has been made in 
defence in the ` written statement it 
would -be a ‘negative burden which can 
easily ‘be: discharged’ by: merely averring 


_ that the allegation-of adultery is false. 


It would then'be for the spose alleging 
the adultery ‘to substantiate the same. 
We must now: pointedly notice, that’ Mr 
Ashok Aggarwal. the. learned counsel: 
for the appellant ‘has::forthrightly pray- 
ed that on the aforésaid view of the law 
which we have taken. he should now. 
be allowed to amend’ the petition and 
expressly make the<false allegation, of 
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adultery made in the written statement 
as a ground for claiming divorce, In 
view of our overruling Smt. Jiwan 
Lata’s case, (1979 Cur LJ (Civ) 509) 
learned counsel for the appellant seems 
lo be on impeccable ground jin con- 
tending .that having acted in accordance 
with the law as it then existed, he is 
now more than entitled to seek ar 
amendment of the aforesaid nature. We 
would, therefore, remand the case to the 
trial Court with the direction that the 
appellant be allowed to amend his peti- 
tion, a specific issue thereon be framed, 
and thereafter to proceed to try the 
same. 


The appeal is 
said terms. 


allowed in the afore- 


Appeal allowed. 
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Des Raj, Petitioner v. Smt. Jagdish 
_ Kaur, Respondent. 
"+ Civil Revn. No, 2879 of 1979, D/- 
21-9-1981* 


East Punjab Urban Rent Restriction 
Act (3 of 1948) Sec. 13 (3) (a) (iv) — 
Eviction petition — Bona fide require- 
ment — Petition filed after more than 
8 years after dismissal of previous eject- 
ment application — Family members of 
landlord growing in age — No other 
residential building — Held, landlord 
would be entitled to seek ejectment of 
tenant, 


Where the landlord had not vacated 
any residential building in the area in 
which his demised building was located 
nor was he in occupation of any other 
residential building and during the pen- 
dency of ejectment application, his 
eldest son was married and even a son 
was born of that wedlock, the accom- 
modation jn occupation of the landlord 
could be said to be insufficient for his 
requirements, Therefore, he would be 
entitled to seek the ejectment of the 
tenant for the residence of his son who 
was: married despite the fact that his 
earlier application filed about 8 years 
before on the ground of his require- 
‘ment -was dismissed, In such a’ case’ it 
is not necessary that the landlord must 
pics atts ae SSO 


*To revise order of J. S. Chatta Appel- 
Jate Authority, Juliundur, D/- 24-9-1979. 
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prove the change in his status in social 
life after the leasing of the demised 
premises to the tenant to justify his 
bona fide requirement when the eject- 
ment application was filed after more 
than 8 years of the previous ejectment } 
application and curing that period, the 
family members of the landlord had 
grown up in age inasmuch as even the 
eldest son had be2n married during that 
period and therefore the need of the 
landlord had grown with the advance- 
ment of the age of his children. 

(Para 5) 

R. S. Ahluwalia. for Petitioner: B. S. 
Shant, for Respondent, . 

ORDER :— Des Raj, landlord peti- 
tioner, has filed this revision petition 
against the order of the Appellate Auth- 
ority, Jullundur, dated Sept, 24, 1979, 
whereby the order of the Rent Control- 
ler, Jullundur dated Oct, 28, 1978 direct- 
ing the. ejectment of Shrimati Jagdish 
Kaur, tenant-respondent, from the de- 
mised premises was set aside, 

2. Shrimati Jagdish Kaur, was the 
tenant in the portion of house 
No, WB-80, comprising of two rooms, 
kitchen, bath room and the courtyard, 
on a monthly rent of Rs. 47.50 since the 
year 1966. Her ejectment was .sought 
inter alia on the ground that the land- 
lord bona fide required the premises for 
his own use and occupation, The other 
grounds though taken in the ejectment 
application are not relevant for the pur- 
pose of this revision petition. It was 
pleaded therein that the premises, in 
question, were bona fide required by 
the landlord for his’ personal use and 
occupation as the accdémmodation avail- 
able with him was quite insufficient to 
meet his and his family’s requirements. 
He was in occupation of only two rooms 
and one kitchen in house No. WB-80; 
was not in occupation of any other re- 
sidential building ‘n the urban area of 
Jullundur City and had not vacated 
such a building without sufficient cause. 
The family of the landlord consisted of 
his mother, his wife, three sons anda 
married daughter, Two sons of the land- 
lord were studying in the eighth and the 
ninth classes. His elder son was about 
23 years old. The eviction application 
was filed on Apr. 26. 1975. In the written 
statement’ filed on behalf of the tenant 
respondent, it was pleaded that the 
landlord had got four rooms, a kitchen, 
a big courtyard and a parchhati in his 
possession which were sufficient for his 


“sy 


` ‘tively. |The 


‘requirement 
‘the school 
‘dubbed to be 
‘His elder son was 24 years. old while . 
‘tthe other two sons: were 20 and 16 years 
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and his family’s - accommodation. None 
of the petitioner's son wes married, The 
petitioner -had previously also filed an 
application for the ejectrrent of the ræs- 


pondent which was dismissed by che 
‘Rent Constroller on Jan. 31, .1967. In 
that application ` also, tke landlord had 


pleaded that ihe bona fice. required zhe 
demised premises for his own use 
occupation, and the decision in that ap- 
plication operated as r2s judicata. On 
the pleadings of the perties, the Rant 
Controller framed. the following issuəs: 


1. Whether: 





the petitiorer requires the 


demised premises for his own use and 


occupation, bona fide? 


1-A. Whether the present ejectment 
application is barred by res judicata in 
view of the objection taken in para 1 of 


the preliminary objectior-? 


2, Whether the respondent has mete- 
rially impaired the value and utility of 
the demised | premises? 


3. Whether: there is 
effected by the 
what effect? | 

4, Relief. 


The learned | Rent Controller passed the 
order of ejectment against the tenant- 
respondent as it came to the conclusion - 
that the landlord bona fide required the 
premises for! his own use and occupa- 
tion and that she had changed the user 
of the demised premises from resi€en- 
tial to non-residential. In appeal, the 
learned Appellate Authority, reversed 


change .of user 
respondent? If so, to 





the finding of the learned Rent Control- 


ler on both the grounds and consequent- 


ly, dismissed the ejectment application. 


Feeling aggrieved against the same, the 
landlord-petitioner has come up in re- 


Vision to this Court, 


3. The learned couns31 for the peti- 
tioner, contended that the learned Eent 
Controller, rightly held that the ckild- 


ren of the landlord -wer2 not smal] zids 


and two of|them wers schoo] going 
while the third was grown up and the 
lof separate study rooms for 
going’ children cannot be 
mala fice or unrealistic. 


‘old respectively and- were.. the students 
of the tenthi and the nirth class, resset- 
betrothal _o- his. eldest son. 
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” going 
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had also been performed and he.was to 
be married, It has been stated at the 
bar by the learned counsel for the peti- 
tioner, that after the passing of the 
order by the Rent Controller, the eldest 
son of the petitioner has been married 
and out of that wedlock, a child has 
also been born. According to the learned 
counsel, the approach of the learned 
Appellate Authority was wholly illegal 
and it misdirected itself in coming to 
the conclusion that the landlord had 
failed to prove his bona fide require- 
ment. On the other hand, the learned 
counsel for the respondent submitted 
that the Appellate Authority, after 
through the evidence, has 
given a firm finding that the require- 
ment of the landlord was not a bona 
fide one and it being a finding of fact, 
cannot be interfered with in the exer- 
cise of the revisional jurisdiction by 
this Court. Moreover, there is no evi- 
dence that there is any change in the 
Status of the landlord after he let out 
the premises in the year 1966 to the re- 
spondent; rather one of the family mem- 
bers, i.e., his mother, has died and 
thus. the number of his family mem- 
bers has decreased and, therefore, there — 
was no question of any bona fide re- 
quirement, as alleged by the landlord. 


4, I have heard the learned counsel 
for the parties at a great length and 
have also gone through the record, 


5. The learned Rent Controller, 
rightly came to the conclusion that the 
accommodation in occupation of the land- 
lord was insufficient for his require- 
ments and he had not vacated any re- 
sidential building in Jullundur City 
after the coming into force of the East 
Punjab Urban Rent Restriction Act. nor 
he was in occupation of any other re- 
sidential building, Moreover, at the time 
of the filing of the application, his eldest 
son was betrothed and now. as stated 
at the bar, he was married during the 
pendency of the eviction proceedings 
and even a son was born out of that 
wedlock, Under Sec. 13 (3) (a) (iv) of 
the aforesaid Act. the landlord is en- 
titled to seek the ejectment of the 
tenant, for the residence of his son, who 
is married. In any case, there is nothing 
on the. record to - suggest that the re- 
quirement of the -landlord was not a_ 
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bona fide one. The learned Appellate 
Authority has -given undue importance 
to the factum of the earlier eviction ap- 
plication filed by the landlord against 
the tenant having been dismissed by the 
Rent Controller on Jan. 31, 1967. The 
observations made by the Appellate 
Authority that the landlord was alwavs 
on the look out to eject his tenant ard 
his personal necessity’ had continued 
right from 1966 onwards,. are unwarrant- 
ed. Admittedly, the eviction applicaticn 
out of which the present revision peti- 
tion has arisen, was filed in the year 
1975. i. e., after more than 8 years of 
the previous ejectment application. 
During this 
itandlord has grown up in age inasmuch 
las even the eldest son` has been mar- 
‘ried during this period. It is not re- 
iquired that the landlord must prove 
Ithe change in his status in social life 
lto justify his requirement, as observed 
iby the Appellate Authority. The need 
of the landlord has grown with the ad- 
vancement of. the age ‘of his children 
and as observed earlier, even the statute 
itself has provided ‘an independent ground 
for the ejectment of a tenant in case 
ithe landlord requires the demised pre- 
imises for the residence of his marred 
son, There is absolutely no evidence on 
ithe record on behalf of the tenant thet 
the accommodation im possession of the 
landlord was sufficient to meet his re- 
quirement, Under the circumstances, 
the finding of the Appellate Authority 
that the landlord has failed to prove 
his bona fide requirement, particularly 
when the social status of the landlord has 
not changed after the leasing of the de- 
‘ mised premises to the tenant, is improper 
' and is based on surmises and conject- 
ures. The Rent Controller, after discuss- 
ing the whole evidence, came to the 
right conclusion that the growing up of 
the children would definitely amount 
to the change of circumstances and the 
_ needs of the landlord. ; 
6. For the reasons recorded above, 
this revision petition succeeds and. is 
allowed, The order of the Appellate 
Authority is set aside and that of the 
Rent Controller, directing the ejectment 
of the tenant-respondent, is restored 
with costs, However, she is allowed two 
months’ time to vacate the premises, 
provided all the arrears, if any, and 
the advance rent for two months, are 
deposited with the Rent Controller with- 
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‘period, the family of the’ 


A.I P 


in a fortnight from the date of this 
order. 
' Petition aoaea 
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Umrao, Appellant v. Har Datt 
others, Respondents, 

Second Appeal No. 1357 of 1969, D/- 
16-9-1981. 

Limitation Act (36 of 1963), Arts, 65, 
110, 113 — Applicability of — Suit by 
co-sharerg against tenants of joint fami- 
ly property ‘restraining them from pay- 


and 


ing rent to other co-sharers — Limita- 
tion is governed by Art. 110 or 65 and 
not by residuary Art, 113, — (Specific 
‘Relief Act (1963), S. 34). AIR 1935 


Pesh 95, Dissented from, 


Preperty in dispute was inherited by 
the descendant-co-sharers from their com- 


-mon aneestors.. The plaintiffs co-sharers 
whose rights in the property were de- * 


nied on 21-10-1956 filed a suit on 29-4- 
1966 against the tenants of joint family 
property for injunction restraining them 
from paying the rent to other co-sharers 
and also for, their respective shares. in 
the rent. 


Held, that: Art. 110 or Art. 65 appli- 
ed to the suit and not Art. 113. Hence 
the suit was not time barred as it was 
within period -of 12 years. AIR 1935 
Pesh. 95 Dissented from, (Paras 4, 5) 


_The property in dispute either can be 


treated.as Joint Hindu Family property, 


then Art. 110 would apply and the suit 
filed within the period of 12 years would 
not be time-barred,. Even if it is assum- 
ed that it is not the property belonging 
to Joint. Hindu Family then it. would 
belong to the plaintiffs as co-sharers 
and a suit filed within 12 years from the 
date of denial of their share is within 
limitation. If suit is not filed within 
12 years the other co-sharers could per- 
fect their title to the joint property by 


adverse possession, AIR 1981 SC 77, 
Fol — . a (Para 5) 
The suit in the instant case could 


Safely be treated as a suit for declara- 
tion of title as co-sharer and for.the re- 
covery of. share of rent on the basis of 
the title as a co-sharer instead of claim- 
ing qa. decree for joint possession, Ad- + 
mittedly the disputed property was .in ‘ 
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possession of the tenants. If the dispu- 
ed land had been in possession of the 
def2ndant co-sharers anj the suit for 
joint possession had not been filed then 
„it may have been said that a suit for 


Umrao v. 


‘mere declaration is not competent as 
another relief was also awailable which 
was necessary to be ‘claimed. Henze 


the relief to claim share in the reat 
was the correct relief besides claiming a 
decree for declaration of title. Thus the 
form of the suit was correct and the 
limitation for bringing the suit was 12 
years and not 6 years. AIR 1933 Lah 


712 Disting. (Para 7) 
Cases Referred: Chrorological Paras 
AIR 1981 SC 77 : 1980 AN LJ. 902 : 1930 

RD 300 8 


AIR 1935 Pesh 95 : 157 Ind Cas 345 6 
AIR 1933 Lah 712 : 34 Pani LR 5 7 


R. L. Bhatta for Appellant; S. P. 
Gupta (for No. 1) and 5S. K. Aggarwal 
Court guardian of LRs of Din Dayal for 
Respondents, 

JUDGMENT :— Bal Mukand is alleg- 
ed to have purchased two shops and a 
ahata vide sale deed dated 29th Feb. 
1884 (Ex. PW 3/3). He Cied in the year 
1922 and the property owned by him is 
alleged to have been inkerited by three 
of his sons, widow of a pre-deceased 
son and son of another pre-deceased son. 
On 29th April, 66, Suit No. 195 was filed 
by two grandsons from two branches 
for an injunction restraining the tenants 
of the ahata once owned by- Bal Mukand 
from paying the whole of the rent of 
the descendants of the remaining two 
branches as one branch had become ex- 
tinct and claimed that kalf of the rent 
was payable to the plaintiffs and the 
other half to the other two branches 
who were also impleaded as defendarts, 
A décree for Rs. 580/- cepresenting the 
past three years’ share cf rent was also 
claimed. The defendants contested the 
suit and it was pleadej that Thakar 
Dass alone was the exc_usive owner of 

-the ahata and prayed that the suit be 
dismissed. Both the courts below fornd 
that the ahata was joirt of the four 
branches in which thə plaintiffs Lad 
half share and the other half belonged to 
defendants Nos. 3 to 6 jointly and defen- 
dant No. 7 in equal shares, However, 
both the courts below held the suit to 
be time-barred as the same was ` not 
_ filed within six years of the denial of 
<- plaintiff? title vide written statement of 
Thakar Dass dated 2ist Oct. 1956 (Ex. 
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R. ij filed in the previous litigation in 


which the riaintiffs’ right was denied 
to their knowledge. |The  residuary 
Art, 120 of the old Limitation Act 


Art. 113 of the Limitation Act, 1963 
(hereinafter referred to as the Act) was 
applied to the facts of the present case. 
The plaintiffs have come up in R.S.A. 
No, 1357 of 1969. 


2. The plaintiffs filed another civil 
suit No. 196 with regard to the two 
shops against tenants and impleaded the 
other co-sharers as defendants and claim- 
ed similar decree of injunction besides 
claiming a decree for Rs, 500/- towards 
the arrears of rent regarding their 
share for the past three years. That 
suit was also contested by the defen- 
dants. Both the courts below found that 
the shops also belonged tc Bal Mukand 
and the defendants of the four branches 
were co-sharers. The suit was found to 
be within limitation and the claim of 
arrears in respect of Rs. 500/- was also 
found to have been proved with. the re- 
sult that the suit was decreed as pray- 
de for. Some of the defendants have 
filed R. S. A. No, 1305 of 1969 in this 
Court. Counsel for the parties are 
agreed that common questions are in- 
volved in both the appeals and hence 
the two are being disposed of together. 
R. S. A. No, 1357 of 1969. | 

3. The learned counsel appearing for 
the plaintiff appellant has urged that 
the court below was in error in applying 
residuary Art. 113 ‘whereas in fact 
Art. 110 or Art. 65 of the Act would 
apply to the present case. On the 
other hand, learned counse] for the de- 
fendants has urged that the court be- 
low was right in applying Art. 113 of 
the Act. 

4, After hearing the counsel for the| 
parties I am of the view that the present į 


case would be governed either by 
Art, 110 or Art. 65 of the Limitation 
Act and not Art. 113 as held by the} 


courts below. The learned counsel for! 
the respondents were unable to show 
that the findings of the courts below 
were erroneous when they found that 
the abata in dispute was joint of the 
parties which was once purchased by 
Bal Mukand,. their common ancestor. 
Accordingly, I shall proceed on the 
basis that it came to the parties (barring 
the tenants) as descendants of Bal 
Mukand. In this situation, either the! 
property can be treated as joint Hindu, 
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{family properiy. then Art. 110 of the 
Act would apply and the 
would be 12 years from the date their 
right in the property was denied and 
the defendants have only shown that 
the right of the plaintiffs was denied to 
their knowledge only on 21st Oct. 1956 
vide Ex. Rl. The suit filed on 29th 
April, 1966 is well within 12 years and 
hence the suit could not be held to be 
time-barred. 


5. Even if it is assumed that it is not 
proved that the property belonged to 
joint Hindu family. in that situation it 
twill belong to them as co-sharers ` and 
the right of a co-sharer can be acquired 
by adverse 
taken by that co-sharer within 12 years 
‘of denial of his share to his knowledge. 
On this basis also the other co-sharers 
or Thakar Dass could perfect his title 
if the present suit had not been filed 
within 12 years of denial of title on 
21st Oct. 1956 but the suit has been filed 
within 12 years as prescribed by Art. 65 
of the Act. Hence on this basis also 
the suit is clearly within limitation, _ 

6. The court below was of the opin- 
jon that the residuary Art. 113 of the. 
Act was applicable to the -present case 
and jin holding this view, decision . in 
Moti Ram v. Devi Das, AIR 1935 Pesh 
95 was followed. The learned Addi- 
tional] Judicial Commissioner who.. de- 
cided that case was of the opinion that 
the suit brought in that case was for 
declaration with a consequential relief 
for an injunction and therefore, Art. 120 
of the old Limitation Act. was applied 
which is equal to 113 of the Act and 





` the suit filed by. a.coparcener was held 


to be time-barred. I am not in agree- 
ment with the reasoning adopted in this 
decision in view of two specific Articles 
110 or 65 as one of the two would be 
applicable fo the facts of the present 
case in any event. When we have spe- 
cific article which can be applied to the 
facts of case we cannot fall back upon 
the residuary article, Hence I dissent 
from the decision, ' A 


7. Moreover, on the -facts of the pre- 
sent case I find that it“can safely -be 
treated as a suit for declaration of a 
title as co-sharer and for the recovery .of 
share of rent on the basis of the title as 
a co-sharer instead of claiming. a decree 
for joint possession as admittedly the 
lahata in dispute was in possession of 
|the tenants. If the ahata in dispute had 
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limitation. 


possession if no action is- 


` session. 


been in- possession of. the defendants- 
co-sharers and the suit for joint posses- 
sion had not been filed then it may have 
been said that a suit for mere declara- 
tion is not competent as another relief 


was also available which was necessary ` 


to be claimed. But on the facts of the 
present case I find that relief to claim 
share in the rent was the correct relief 
besides claiming a decree for declaration 
of title. Hence on the facts of the present 
case IJ am of the:view that the form of 
the suit was correct and the limitation 
for bringing the suit was 12 years and 
not 6 years as held by the Court below. 
The Peshawar Court had relied on 
Atma Ram v. Godhu Ram. AIR 1933 
Lah 712. That is not a case on the point 
of limitation but was only.on the form 
of the suit. Hence that decision does 
not help the contesting deféndants- 
respondents on ‘the point of limitation. 


‘8. The aforesaid view of, mine finds 
full support from a recent decision of 
the Supreme Court in Karbalaj Begum 
v. Mohd, Sayeed, AIR. 1981 SC .77. The 
following observations therefrom de- 


‘serve to be quoted (at p. 79) 


“It is well settled that mere non-par- 
ticipation in the rent and profits of the 


land of a co-sharer does not amount to 


an ouster so as to give title by adverse 
possession to the other co-sharer in pos- 
‘Indeed even if this fact is ad- 
mitted, then the legal position 
he that the co-sharers in possession 
would become constructive trustees: on 
half of the co-sharer who is not in pos- 
session and the right of such 
would be deemed to be protected. by the 


trustees.” - - 


9. For the reasons recorded above, 
the finding of the court below on the 
point of limitation is. upset and it* is 
held ‘that the suit was ey: ‘within 
limitation. 

10. As manips the: claim for Rs. 
as plaintiffs share in.the past’ three 
years’ rent, the plaintiffs have- clearly 
proved that they are entitled to. this 
amount and the respondents. have 
not been able to show if this amount 
‘does not represent. the share of the 
plaintiffs: 
entitled: to decree for Rs. 580/-.- 

. 4. For the reasons recorded above 
R. S. A. No. 1357 of 1969 is allowed and 


580 


would ` 


Hence. the plaintiffs are held- 


ARE 


Ww 


co-sharer . 


~~ 


w 


after setting aside the decree passed by x, 


the Courts below, the plaintiffs. suit is 
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- for: with costs 
will be payable 
co-sharers and not the 


decreed as prayed 
throughout, The costs 
by defendants 
tenants. 
R. S. A. No. 1305 of 19 

12. As regards this appeal, the coun- 
se] for the defendant-apsellants has not 
been able to urge any point worth no- 
ticing because I find from a reading of 
para 6 of the judgmen- of the Lower 
Appellate Courts under attack that the 
only point raised was that the rate of 
rent was Rs. 240/- and not as pleaded 
by the plaintiffs. The finding of the 
trial court that the shops jointly be- 
longed to the co-sharere was neither 
disputed before the lower appellate 
court nor has been disputed before me. 
Therefore, the only point that remains 
is as to what is the rate of rent. The 
learned counsel ‘for the appellants has 
not been able to show how the finding 
arrived at by the courts below is errone- 
ous in law. Hence thera is no merit in 
this appeal and the same is dismissed 


-with no order as -to costs, 


Order accordin gly. 
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S. S. SANDHAWALIa. C. J. AND 
S. €. MITAL, J. 

Jaswant Singh Multani, Petitioner v. 
Sub-Divisional Officer (Civil) and others, 

Respondents, 


C. W. P. No. 4143 of 1980, 
1981. int 

Punjab Municipal Act (3 of 1911), 
S. 244 — -Validity of Guidelines 
for use of powers under the section by 
the State not provided — Art, 14 of 
Constitution of India held violated and 
hence. the section is invalid, (Constitu- 
tion of India, Art, 14 — Vesting of dis- 
cretionary powers in State Governnient). 

In, the exercise of pcwers conferred 
by S.- 241, a Notification was issued de- 
claring certain area to be Notified. Area. 
A Notified Area Committee was ap- 
pointed for three years. Before the ex- 
piry of this period, another, Notification 
was issued, in exercise of the. powers 
conferred by S. 244, by which the pre- 
vious Notification was cancelled. The 
question in issue was whether S. 244 was 
invalid -as being violative of Art. 14 of 
the Constitution of India.. While strik- 
ing down the provisicms of Sec. 244 


D/- 16-9- 
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as unconstitutional, it was held as fol- 
lows. ; : 

- Section 10 of the Punjab Municipal 
Act provides for the dissolution of Muni- 
cipa] Committees while S. 244 provides 
for the dissolution-of Notified Area Com- 
mittee. Though in the strict legal par- 
lance it cannot be said that the two sec- 
tions are literally in pari ‘materia with 
each other ‘their parity becomes obvi- 
ous when they are juxtaposed against 
each other. A plain reading of the two 
provisions make their similarity, if not 
identity, quite obvious. S. 10 had been 
struck down as ultra vires Art. 14 of 
the Constitution by a Division Bench in 
AIR 1979 Punj and Har 46. No appeal 
to the Supreme Court was filed by the 
State nor were any statutory changes 
in the Act made by the State. This 
showed that the State willingly accept- 
ed the view taken in the decision. Once 
it is unconstitutional, it seems to follow 
logically that Section 244 would inevit- 
ably follow suit. It is obvious that not 
the least, hint or guideline is spelled out 
in the statute for cancelling the. earlier 
notification constituting . the Notified 
Area Committee and thus dissolving the 
Loca] Body created under S, 241. The 
same vice which attaches to S, 10 would 
be equally .attracted with even greater 
force to S. 244. AIR 1979 Punj & Har 
46 Foll. (Paras 8, 9, 10 and 12) 
- It is not the law that merely because 
a power is vested in the Central Gov- 
ernment or the State Government, it 
cannot be unconstitutional for reasons of 
being unguided and uncanalised, AIR 
1978 SC 597 Expl, (Para 12) 


A plain reading of the provisions of 
S. 241 should make it clear that the cri- 
teria spelled ‘out by it- fór the creation of 
a Notified Area Committee can have 
little and indeed no relevance to the 
pre-conditions which might be necessary 
for its ` de-notifjcation and dissolution. 
Indeed, at least for the limited purpose 


-of the Act, the guidelines for the con- 


stitution and creation of a Notified Area 


‘Committee would be totally alien to th2 


considerations which might later require 
its de-notification, - (Paras 14 and 15) 


There is no manner of doubt that a 
de-notification of a- corporate urban 
area is fraught with grave and material 
legal and civi] consequences not merely 
to the: individual. members -af the Com- 

mittee, but tothe corporate’ existenee 
of all the citizens composed thereof. 
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Nevertheless, S. 244 is wholiy silent, 
both as to policy and as to guidelines 
for the exercise of a totally arbitrary 
power vested in the Government to de- 
notify an existing Committee It seems 
to be now well settled that where such an 
unlimited and uneanalised power . is 
vested without even remotely indicating 
a legislative policy or the rationa] cri- 
teria, the same would be hit by Art. 14 


of the Constitution, even though the re-. 


pository of the power is the State or the 
Central Government itself. AIR . 1952 
SC 123 and ILR (1974) 1 Punj 708 and 
AIR 1958 SC 538 Foll. (Para 16) 


It cannot be maifitained that the power 
of constituting a- Notified Area Commit- 
tee having been vested in the Govern- 
ment, it had an inherent power to undo 
the same irrespective of S, 244 or in the 
alternative the said section was merely 
declaratory of that. power. Admittedly 
the source of the power is the Punjab 
Municipal Act. If the constitution and 
the creation of a Notified Area Com- 
mittee has to look for its legal sanction 
under S. 241 ‘thereof then the power 
to de-notify and dissolve the same must 
also necessarily flow from the same sta- 
tute under Section 244. If the later 
provision does not satisfy the test on 
the anvil of Art. 14, it has to be neces- 


sarily struck down, (Para 18) 
Cases Referred ; Chronological Paras 
AIR 1979 Puni & Har 46 : 80 Puni LR 

686 8 11, 12. 13 


AIR 1978 SC 597 : (1978) 2 SCJ 312 11 
(1975) CWP No. 2328 of 1966, D/- 23-4- 

1975 (Puni) 8 
ILR (1974) 1 Punj 708 16 
AIR 1968 SC 1344 : (1968)°2 SCJ 739 - 17 


AIR 1958 SC 538 : 1958 SCA 754 16 
AIR 1954 SC 224 : 1954 SCR 803 : 1954 
All LJ 203 16 
AIR 1954 SC 425 : (1955) 1 SCR 224: 
1954 Cri LJ 1036 i 16 
AIR 1952 SC 75:1952 Cri LJ 510: 1952 
SCJ 55 16 
AIR 1952 SC 123: (1952) 3 ‘SCR 435 : 
1952 Cri LJ 805 © 16 


R. S. Shant. for Petitioner; Mohinder- 
fit Singh Sethi, Addl, Advocate General 
(Punjab), for the State. 

S. S. SANDHAWALIA, C. J. :— Do 
the provisions of S. 244 of the Punjab 
Municipal Act, 1911 suffer from the taint 
of unconstitutionality, is the spinal issue 
which has ‘necessitated the admission 
and hearing of this set ki cases by the 
Division Bench. 
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2. For a question so pristinely legal, 
the facts pale into relative insignificance, 
However, a skeleta] resume” thereof 
giving rise to the issue seems to be im- 
evitable and a reference to those in 
C. W. P. No. 4143 of 1980 (Jaswant 
Singh Multani v. Sub Divisional Officer 
(Civil) Exercising the powers of the De- 
puty Commissioner, Kapurthala 
another). would suffice. By a notification 
published in the Punjab Government 
Gazette dated October 27, 1978, in ex- 
ercise of the powers under S. 241 of 
the Punjab Municipal Act, 1911 (herein- 
after called ‘the Act’), the Governor of 
Punjab declared the local area compris- 
ing Bholath in the Kapurthala District, 
to be a notified area for the purpose of 
the said Act. Later, vide . notification 
annexure P/2, dated Febuary 8, 1980. 
the Government of Punjab appointed a 
Committee of 15 persons for the Notified 
Area Committtee .of. Bholath and fixed 
their term for a period of three ‘years 
from. the date of its publication, By a 
similer notification, dated Feb, 9, 1980. 
Jaswant Singh Multani — petitioner was 
appointed as the President of the said 
Notified Area Committee and his term 
of office was also fixed for the same 
period of three years, 


3. However, hardly eight months 
later on October 17, 1980, the respondent- 
State issued the . notification annexure 
1/4 abolishing the Notified Area Com- 
mittee which is the ‘primary subject 
matter of challenge and may, therefore, 
be quoted in extenso :— 

"No. 41 (1) 80-USLG (3)/322 (Spl) — 
In exercise of powers conferred by Sec- 
tion 244 of the Punjab Municipal Act, 
1911, and all other powers enabling him 
in this behalf, the Governor of Punjab is 
pleased to cancel with immediate effect 
Notification No. 10 (1) -78 USLG (3)/235 
(Spl) dated 19th October, 1978, issued 
under Section 241 of the said Act- de- 
claring notified area and as published 
in the Punjab Government Gazette 
dated the 27th October, 1978.” l 


In the writ petition, apart from the 
legal] grounds, the issuance of the no- 
tification was sought ta be 
On the grounds of mala fides and ex- 
traneous consideration therefor. How- 
ever, during the course of arguments, the 
allegations of mala fides and extrane< 
ous grounds were expressly given up 
and therefore, do not merit any re- 
ference, To complete fhe resume” of 


A.L Ro 


and | 


challenged . 


ae 
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facts, it may be menticned that during 
the pendency of the writ petition, the 
respondent-State issued another noti- 
fication on November 21, 1980, annexure 
P/5. whereby the area earlier covered 
by the Notified Area Committee -was 
constituted into a Sabha area and a 
Gram Panchayat was sought to be creat- 
ed therefor; In the amended petition, 
this notification was further made the 
target of attack, 


4, Ere I advert to the basic issue of 
the challenge to the comstitutionality of 
S. 244 of the Act, a bird’s eye view of 
the broad scheme of the Local Self- 
Government . within tha State is called 
for, At the very grass-roots is the vil- 
lage as a unit and under S. 4 of the 
Punjab Gram Panchayat Act any vil- 
lage or group of villages may be de- 
clared a ‘Sabha area’ and a Gram Pan- 
chayat may be constituted therefor 
under S, 5 of the said Act. Next in the 
hierarchy thereto are the semi-urbanized 
areas for which the Government does 
not deem it expedient to constitute a 
Municipality. These are served by the 
creation of Notified Area Committee 
under S. 241 of the Azt which fall for 
primary consideration kere. Higher in 
rank comes the creation of Municipal 
Committees under Ss, 4 and 5 of the 
Punjab Municipal Act for areas which 
are truly urban in nature. At the very 
apex, in this context, are then the, Muni- 
cipal Corporations created by. the statute 
for the larger cities of Amritsar, Jullun- 
dur and Ludhiana, ~ ; 


5. The learned comse- for the peti- 
tioner frontally assailed the provisions 
of S. 244 of the Act >n the anvil - of 
Art. 14 of the Constitution, by contend- 
ing that it. conferred totally unfettered, 
unguided and .uncanalised powers in the 
State Government to cbolish a Notified 
. Area Committee at is whim. It was 
submitted that not the least guideline 
for exercising a power Df such large and 
meaningful import had been given either 
expressly or. by implication in the pro- 
vision of S, 244 of the Act suffer from 
an excessive delegation of the legislative 
function to the State Government * _in 
` (Contd, on Col. 2) 


"10 (1). The. State ‘Goverment 
may, by. notification withdraw from . 
the operation of this Act the. area ‘of 
any municipality SE eied: there- 
under, - ; 
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absolute terms and was, 
valid,- 


6. Before adverting to the merits of 
the aforesaid contentions, it deserves 
highlighting at the outset that within 
this Court, the question before us is 
covered. by precedent, if not on all 
fours, at least by a virtually conclusive 
analogy. It is, therefore, necessary to 
point out the applicability of the bind- 
ing precedent and if necessary to ex- 
amine its correctness, 


%. Now to appreciate the applicabi- 
lity of the earlier case law, it may be 
reiterated that the Punjab Municipal 
Act, 1911 itself visualised two distinct 
kinds of Loca] Self Government for the 
urban areas. The first is the creation of 
the Municipal Committees and the 
other at a slightly lower plane—where it 
is not deemed expedient to constitute 
them — is the creation of the Notified 
Area Committees, The pre-requisites and 
the procedural requirements for the con- 
stitution and creation of Municipal 
Committee and the addition or exclu- 
sion of area therefrom is spelled out 
in detail in Ss. 4, 5, 6, 7, 8 and 9 of 
the Act. Similarly, Ss. 241 to 243 of 
the Act laid down the basic criteria for 
the creation of the Notified Area Com- 
mittees and matters relevant thereto. 


8 As regards the dissolution or ob- 
literation of an existing Municipal Com- 
mittee or Notified Area Committee, the 
statute expressly confers this power 
on the State Government by S. 10 in 
the first case and Ss, 244 and 245 in the 
second, Mr, Sethi, the learned Addi- 
tional Advocate ‘General, Punjab, on be- 
half of the respondent-State made a vain 
attempt to draw a finical distinction be- 
tween the objects and purposes of Sec- 
tion 10: on the one hand and S. 244 on 
the other, yet it suffices to say that 
these are distinctions without any mate- 
Tial difference, Though in strict legal 
parlance it cannot be said that the 
provisions are literally in pari materia 
with each other, yet the parity of the 
becomes obvious when they 
are juxtaposed against each other :— 


“244. The: State Government may 
at any time’ cancel or modify any 
notification -under Section 241 or any 
order under Section :242,” 
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10 (2), When a notification is is- 
sued under this section in respect of 
any municipality, this Act and all 

- notifications, rules, bye-laws, orders, 
directions and powers issued, made 
or conferred under this Act, shall 
cease to apply to the said area; the 
balance of the municipal fund and 
. al} other property at the time of 
issue of the notification vested in 
committee shall vest in the State 
Government and the liabilities of the 
committee shall be transferred to 
the State Government.” 


jNow a plain reading of the aforesaid 
provisions makes their similarity if not 
the identity so menifest that it would 
be labouring the obvious to elaborate the 
issue, It is in the aforesaid context that 
one may now advert to C. W. P. No. 2328 
of 1966 (Dewan Chand v. State), decided 
on Apri] 23, 1975. Therein the constitu- 
tionality of S. 10 of the Act was force- 
fully assailed and accepting the argu- 
ment, the provision was struck down 
with the following observations. 


_ “A reading of the section would show 
that no guideline is provided as to in 
which cases the area from the municipal 
committee is to be withdrawn under 
S. 10 of the Act and in which cases it 
is not to be withdrawn. Hence the 
powers under this section are highly 
arbitrary which may lead to disastrous 
results and cut the very root of the 
democratic fabric. Moreover, it may 
lead to discrimination among various 
municipal committees in the absence of 
‘any guideline: In the present case, the 
impugned notification is in respect to a 
small town but such a notification can 
be issued even in the cases of big towns 
like Ludhiana, Jullundur, Amritsar and 
Patiala. Moreover, it is not shown as 
to on what basis or material the State 
Government came’ to the conclusion to 
issue the impugned notification with- 
drawing the area of Narot Jaimal Singh 
from the operation of the Act. Since 
there are no guidelines and the blanket 
power is given to the Executive under 
S. 10 of the Act, I hold that S. 10 of 
the Act -is ultra vires Arts. 14 and 19 
of the Constitution”, 


The State of Punjab - appealed, but ‘the 
Letters Patent Bench ‘in State of Puniab 
V.. Dewan -Chand AIR 1979 P & H- 46, 
- affirmed the. said’ view | even’ more cate- 
' gorically: as follows .(at p,-47) : ` 
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245, Save as provided in sub-sec- 
tion’ 7 (a) of Section 4 of this Act, 
when by reason of any order of can- 
cellation under the last foregoing 
section any notified area ceases to be 
notified, the unexpended proceeds 
of any taxes levied therein under 
Section 242 shall be applied as the 
State Government may think fit,” 


“Further if the State Government 
intends to alter the limits of any munici- 
pality, then again a detailed procedure 
is prescribed under S, 5 of the Act. In 
Section:7. procedure is given with re- 
gard to cases cavered by Section 6 which 
relates to the exclusion of local area 
from any municipality, It would thus 
be clear from the perusal of these sec- 
tions, that a mandatory formality of 
inviting objections from the inhabitants 
of the local area, is required to be com- 
plied with and- that before taking any 
action, the Government is duty bound 
to consider these objections. Surprising- 
ly, under S. 10 which gives powers to 
withdraw municipal area altogether from 
the operation of the Act, a blanket power 
is given to the State Government and 
the right of an inhabitant of that area 
ta raise an objection has been denied. 
As observed by the learned single 
Judge, it has been left completely to 
the whim of the State Government to 
withdraw any municipal area from the 
operation of the Act. the same is ultra 
vires of Articles 14 and 19 of the 
Constitution.” 


9. It would appear that the respon- 
dent-State has neither challenged the 
aforesaid judgment by way of appeal be- 
fore their Lordships of the Supreme 
Court nor made any statutory changes 
or amendments in the Act as a con- 
sequence of the striking down of S. 10. 
In a way it can be said that the respon- 
dent-State has willingly accepted the 
view of this Cour: in this context, 

10. Once it is held 
ferring virtually identical powers 
on the respondent-State of dissolving or 
obliterating the Municipal Committee’ is 
unconstitutional, it seems to follow logi- 
cally that S. 244 of the Act would in- 


evitably follow suit.:.It is .obvious. thati.. 
- not. the teast hint or guideline is spelled’ - 
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out in the statute for cancelling the 
earlier notification constituting the Noti- 
fied Area Committee and thus dissolving 
the Loca] Body created under S. 241 of 
the Act. The same vic2 which attaches 
to S..10 would be equally attracted with 
even greater force to S. 244 of the Act. 


1L: Faced with the ebove, Mr. Sethi, 
the learned Additional Advocate General 
for the respondent-State was unable to 
advance any meaningfc] argument to 
distinguish Dewan Chard’s case (supra), 
and equally the applicability of its ratio 
to the similar provisions of S. 244 of 
the Act. Unable to wriggle out of the 
aforesaid precedent, learned counsel for 
the respondents then made a flanking 
attack in attempting tc assail the cor- 
rectness 
learned single Judge and later affirmed 
by the Letters Patent Bench in Dewan 
Chand’s case (supra). Tne primary argu- 
ment raised in this cortext was sought 
to be rested on the observations of their 
Lordships in paragraph 25 of the report 
in Smt. Maneka Gandhi v. Union of 
India, AIR 1978 SC 597, On those pre- 
mises, it was sought te be contended 
that the power. under S, 244 of the Act 
having vasted in the kigh authority of 
the. State Government, :he abuse of the 
power should not be lightly assumed. 


‘12. I am unable tc 
contention of the’ learned Additional 
Advocate General that Dewan Chand’s 
case (AIR 1979 Punj & Har 46) (supra) 
is bad law on this score alone. The vest- 
ing of the power in high authority is 
only one of the many criteria for judg- 
ing the constitutionality of a statute. It 
is not: the law that merely because a 
power is vested in the Central Govern- 
ment or the State Government then it 
cannot. be unconstitutional for reasons 
of being. unguided and uncanalised, In- 
deed, a close reading of the judgment 
and the paragraph relied upon, would 
Show that far from ading the learned 
counsel for the respondent-State it seems 
to provide yet another errow to the bow 
of the petitioner, Therein, it had been 
said in no uncertain terms as follows :— 


accede to the 


ta.n u Now, the law is well settled that 
when a statute vests unguided and uñ- 
restricted power in an authority to af- 
fect the rights of'a person without lay- 
ing down any policy or principle which 


is sto guide -the -authority -ñ` exercise -of ` 
this power, - it would-be affected- by : the’. 
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vice of discrimination .since it would 
leave it open to the Authority to dis- 
criminate between persons and things 
similarly situated...... 2 

In a way, therefore, the above observa- 
tion further strengthens the view that a 
provision ‘devoid of guidelines or policy 
and vesting an uncanalised and unguid- 
ed power is conducive to the exercise 
of arbitrary and capricious fiats, and 
therefore, violates the equality clause of 
the Constitution, I must, therefore, con- 
clude on precedent that the ratio of 
Dewan Chand’s case (supra), covers the 
issue before us. Following the same, it 
must be held that Sec. 244 of the Pun- 
jab Municipal Act, 1911 is violative of 
Art. 14 of the Constitution and there- 
fore, unconstitutional. 


13, Nevertheless, I would not wish 
to rest this judgment entirely on the 
precedent in Dewan Chand’s case (AIR 
1979 Punj & Har 46) (supra), because 
it appears to me that even dehors the 
same, on principle and the existing 
statutory provisions, the same conclu- 
tion appears to be inevitable. 


14. The core of the stand on behalf 
of the respondent State rested on S. 241 
in contending that the criteria and pre- 
conditions for the creation of a Notified 
Area Committee therein may be read in- 
to Sec, 244 as implicit and these would 
provide the necessary guidelines for its 
de-notification, Though in the first flush 
of the argument, it appeared to have 
some tinge of plausibility, a closer an- 
alysis indicates that it is inherently fal- 
lacious, To appreciate it more fully, the 
provisions of Sec. 241 of the Act may 
first be read :— 

(1) The State Government may. by 
notification declare that with respect 
to`some or all of the matters upon which 
a municipal fund may be expended un- 
der Sec. 52, improved arrangement are 
required within a specified area, which, 
nevertheless, it is not expedient to con- 
stitute as a municipality, ; 
© (2) An area-in regard to which a noti- 
fication has been issued under sub-sec- 
tion (1) is hereinafter called a notified 
area.’ ; 

“(3) No area shall be made a notified 
area unless it contains. a town or a bazar 
and is not a purely agricultural. village.. 
_ (4) The decision ‘of the ‘State Goyern- 
ment ‘that “a local area is’ not an ` agri- 


-cultural village ‘within the meaning of: 
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sub-sec, (3) shal] be final, and a pub- 
lication in -the Official Gazette of a noti- 
fication declaring an area to be notifiec 
area shall be conclusive proof of suck 
decisjon,” ' 


A plain reading of the aforesaid provi- 
sions should make it clear that the ‘cri- 
teria spelled out by it for the creation 
Jof a Notified Area Committee, can have 
little and indeed no relevance to the 
| pre-conditions which might be necessary 
jfor its de-notification and dissolution. 
lFor instance, one of the pre-requisites 
for the creation of a Notified Area Com- 
mittee laid down in sub-sec, (3) is the 
existence ‘of a town or a bazar therein. 
Some modicum of urbanization or semi- 
urbanization is thus a pre-requisite for 
the creation of a Notified Area Com- 
mittee. Now it is manifest that this can- 
not have the remotest relevance when 
subsequently the - question. of the de- 
notification or thé dissolution of an 
existing Notified Area Committee arises. 
Clearly the statute was not visualising 
an earthquake which would raze the 
town or bazar to shambles -and conse- 
quently obliterate one of the pre- -requi- 
ates for its creation, An urban area in 
ihe shape of a town or bazar having al- 
ready come into existence, it is too re- 
mote a possibility that the same would 
vanish jnto thin air and in this manner 
provide a guideline or policy for de- 
notifying the Committee- under Sec, 244 
of the Act. 


15. Again the other pare negas 
tively put for the creation of a Notified 
Area Committee is that the area compri- 
sed therefor is not a purely agricultural 
village, Now once this is satisfied and 
the area loses its pristine rural or, agri- 
cultural nature so as to warrant the 

- creation of a Notified Area Committee, 
it seems rather inconceivable, if not, im- 
possible, that the same would revert 
again to a purely. agricultural village 
éo as to «necessitate a de-notification. 

‘ \Indeed, it appears to me that the learn- 

ied counse] for the petitioner is on a 
sound footing that at. least for the 
limited purpose of the statute before us, 
the guidelines for the constitution and 
creation of. a Notified Area Committee 
would be totally alien tothe considera- 
tions which might ‘later © require its de- 
notification. 

16. Once it is held as above, it‘ ap- 
pears to be plain-and beyond cavil that 
in the language of ‘Sec. 244 there is not 
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ban area is 
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the least hint of any legislative policy 
or any inkling of a guideline for the 
de-notification of a Committee, Indeed, 
the language . excels in its absoluteness 
and confers power on the State Govern- 
ment to cancel at any time any notifi- 
cation under Sec. 241 of the Act with- 


that a de-notification of a corporate ur- 
fraught with grave and 
material legal and civil consequences 
not merely to the individual members of 
the Committee, but to the corporate 
existence of all the citizens composed: 









thereof. Nevertheless, Section 244 
is wholly silent, both as to policy 
and as to guidelines for the , exer- 


cise of a totally arbitrary power vested! 
in the Government to de-notify an exist- 
ing Committee, It seems to be now well; 
settled that where such an unlimited 
and uncanalised power is vested with- 
out even remotely indicating a legisla- 
tive policy or the rational criteria, the 
same would be hit by Art., 14 of the 
Constitution, even though the repository 
of the power is the State or the Central 
Government itself. Way back, the final 
Court in Kathi Raning Rawat v. State 
of Saurashtra, (1952) 3-SCR 435: (AIR 
1952 SC 123), after an exhaustive dis- 
cussion on principle and precedent held 
as follows:— (at p. 132), 


ta.. On. the other hand, if the statute 
itself does not disclose a definite policy 
or objective and it confers authority on 
another to make selection at its pleasure, 
the statute would be held on the face of 
it to be discriminatory irrespective of 
the way. in which it is applied.” 
The aforesaid observations, to my mind, 
fit the present case like a glove; This 
view was. again ‘reiterated with. the 
following. ‘observations im- Ram Krishna 
Dalmia v. S. R. Tendolkar, AIR 1958 
SC 538:— (at p. 548). 


tti... After such scrutiny the Court 
will strike down the statute if it does 
not lay. down any principle or policy for 
guiding the exercise of discretion by the 
Government in the matter of selection 
or classification, on the ground that the 
statute provides for the delegation of 
arbitrary and ‘uncontrolled’ power to the 
Government: so’ as to enable it to” dis- 
criminate ` between persons or things 
Similarly: situate and that, therefore, the 
discrimination is ‘imherent ‘in 
statute. itself. In such a case the Court 
will strike down both the law as well 


the . 


+ 


Pal 
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as the executive action taken under such 
law, as it did in State of West Bengal 
v. Anwar Ali Sarkar (AIR 1952 SC 75) 
(supra), Dwarka Prasad w, State of Uttar 
(AIR 1954 SC 
224) and Dhirendra Kumar Mandal v. 
Superintendent and Kemembrancer of 
Legal Affairs, (1955) 1 SCR 224: (AIR 
1954 SC 424)”, 


Reference must also be made to a Divi- 
sion Bench of this Court in Surjit Singh 
Sud v. The State of Panjab, ete., 1974 
(1) SLR 709 (or ILR (1¢74) 1 Puni 708), 
where even in a relatively narrow field 
of the removal from office of the Chair- 
man of a Trust under Sec, 5 of the Pun- 
jab Town Improvement Act, it was ob- 
served in paragraph 15, thereof, as un- 
der :— 


“On applying the afcresaid principles 
to the present case, it will be clear that 
the State Government has been given 
unbridled, uncanalised, and arbitrary 
powers to remove a Charman of a Trust 
under Sec. 5 of the Act. No guideline 
has been provided accerding to which 
the said principles can be applied. It is 
at the whim of the S:ate Government 
either to retain the Cheirman or to re- 
move him. It does not matter that the 
power vests in the State Government as 
a Chairman can be discriminated even 
if such a power is givea to the highest 
executive authority, ......” 


It would be unnecessary to multiply 
authorities on the point and it suffices to 
say that the sound enunciation of the 
law abovesaid, has nct been deviated 
from. 


17. After the close cf the argument, 
the learned Additional Advocate General 
for the respondent-State had attempted 
to place some fragmertary reliance on 
certain observations in Ayodhya Prasad 
Vajpai v. State of U. >. AIR 1968 SC 
1344, In the said case, Sec. 3 of the 
Uttar Pradesh Kshettra Samitis and 
Zilla Parishads Adhiniyam, 1961, was 
the subject-matter of challenge. The 
said provision was in the following 
terms: 


“The State Governmert shall by noti- 
fication in the Gazette -divide the rural 
area of each district into Khands speci- 
fying each Khand by a name and the 
limits or constituents of its area and 
may likewise change the names or make 
modifications in the areas and limits of 
the Khands by including therein or 
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excluding therefrom areas or create new 
Khands.” 

Their Lordships upheld the constitutiona- 
lity of the abovesaid provision by hold- 
ing that the preamble and the other pro- 
visions of the Act gave adequate indi- 
cation of the purposes of making a 
Khand and the mere power to re-deter- 
mine the boundaries of the Khand etc. 
was, in no way, unfettered or uncana- 
lised. 


It is obvious that the aforesaid judg- 
ment is distinguishable, The language 
of Sec. 3 of the Uttar Pradesh Kshettra 
Samitis and Zilla Parishads Adhiniyam 
is entirely different from what falls for 
construction here, It is apparent that 
under the aforesaid U, P. Act, merely a 
power of redistribution of areas consti- 
tuting a Khand had been vested in the 
State Government under Sec. 3 thereof. 
The geographical areas would always 
continue to be a part of one Samiti or 
another and their inclusion in a body 
having corporate existence is not alto- 
gether abolition, As is rightly contended 
on behalf of the petitioner, the provi- 
sions in the U. P. Act were merely for 
a geographical change of areas and 
modification in the limits thereof, I am 
clearly of the view that the observations 
in Ayodhya Prasad Vajpai’s case (supra) 
are not relevant to the issue herein, 


18. Perhaps as a last argument of 
desparation, it was sought to be argued 
on behalf of the respondent-State that 
the power of constituting a Notified 
Area Committee having been vested in 
the Government, it had an inherent 
power to undo the same irrespective of 
Sec, 244 of the Act or in the alternative 
the said section was merely declaratory| 
of that power. I am unable to subscribe. 
to any such blanket proposition of what 
the learned Additional Advocate Gene- 
ral styled as a sovereign or inherent 
power in the State Government to dis- 
solve or obliterate statutory corporations 
or other authorities expressly created 
by or under a statute, It perhaps suf-, 
fices to mention that herein admittedly: 
the source of the power is the Punjab’ 
Municipal Act. If the constitution and, 
the creation of a Notified Area Com-! 
mittee has to look for its legal sanction 
under Sec, 241 thereof then the power 
to de-notify and dissolve the same must 
also necessarily flow from the same 
statute under Sec, 244 of the Act. If the 
later provision does not satisfy the test 
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on the anvil of Art: 14, 
necessarily struck down. 

19. In the wake of the aforesaid dis- 
cussion I would hold both on principle 
and precedent that the ` provisions -of 
Section 244 of the Punjab Municipal 
Act, 1911 plainly suffer from the taint 
of unconstitutionality and are hereby 
struck down, . 

20. It is the admitted and the com- 
mon stand that the legal source for the 
impugned notification was Sec. 244 of 
the Act alone and the samé having been 
itself cut down, the action thereunder 
must necessarily stand vitiated. The im- 
pugned notifications in all these cases 
are hereby quashed and inevitably the 


it. has to be 


writ petitions are allowed. In view of 


the somewhat intricate questions, arising 
herein we leave the Parkes to bear their 
own costs, 

S. C. MITAL J.:— I agree, 


- Petition allowed. 
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Chander Bhan, Petitioner v. Financial 
‘Commissioner, ` Haryana, Chandigarh 
and others, Respondents, 

Civil Writ Petn, No, 32 of 1980, Dl- 
3-11-1981.* 

Punjab Security- of Land Tenures Act 
(10 of: 1953), Ss. 18, 10-A, 6 and 16 — 
Punjab Security of Land Tenures 
Rules, R. 20-C — Sale-of agricultural 
land by big landowner to small land- 
owner —. Tenant evicted — Subsequent- 
ly such land declared. surplus. and evict- 
ed- tenant statutorily resettled on land 
— He is tenant of. vendee small land- 
owner and cannot exercise right of pur- 
chase of land under S, 18. 1980 Punj 
LJ 398 Overruled, 

Where a big landowner sells certain 
agricultural lands to a small landowner 
and these lands are declared surplus in 
his hands subsequently, the tenant who 
was evicted consequent on the sale of the 
lands -and statutorily resettled on such 
lands declared surplus, cannot be deem- 
ed to become the. tenant of such big 


*Decided by Full Bench on order of 
Reference made by S, P, Goyal and 
J. V. Gupta, on 3-11-1981. 
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landowner, Such a 
ed tenant would become the-tenant of 
the smal] landowner vendee who had 
earlier purchased the same from a big 
landowner. Consequently being the 
tenant of a small landowner he would 
not satisfy the basic pre-requisite of 
Section 18 and would be disentitled to 
purchase the land. AIR 1974 Puni 243 
(FB) applied. 1980 Punj LJ 398 Over- 
ruled, (Para .20) 


The object of the Act patently was 
to impose a ceiling on inordinately 
large holdings, to provide security of 
tenure to the tenants including the 
right to be resettled if ejected and 


thirdly to’ confer ‘a right of purchase - 


in strictitude only with regard to the 
surplus area of a big landowner, . It 
would thus appear that the provisions 
of the Act as originally enforced in 
1953 and its subsequent amendments 


took the middle road between the ex- 


tremes of absolute laissez-faire to 
own agricultura] land without any 
limits, against the other extreme of 


divesting the lawful owner òf the land 
and substituting the tillers thereof in 
their place. It ‘was, therefore, ‘that 


the right of statutory purchase under - 


S. 18 was limited and hedged with 
two significant pre-conditions. This 
right was allowed only as aga‘nst a 
big Jandowner, The small landowners 
below the ceiling limits were absolutely 
protected against it, however long may 
Have heen the period of tenancy of 
their tenants, Even the big landowners 
were absolutely protected against this 
right of statutory purchase as regards 
the area reserved by them. Thus the 
right of statutory purchase by a tenant 
was confined strictly to the area which 
was above the ceiling limits and had 
been declared surplus in a big landown- 


er’s hends, (Para 5) 
Section 16 in (eine says that any 
mala fide transfer shall] not adversely 


affect the -rights of the tenant -thereon. 
The crucial word here is “thereon”. 
It necessarily flows therefrom that . the 
tenant must be on the land at the 
material time in -order to- invoke .the 
protection 
The word “thereon” cannot be whim- 
sically converted to read as an equi- 
valent to'a tenant inducted years later 
under the provisions of the resettlement 
schemes and who may not-: have been 
even remotely in contemplation when 


. Statutory --re-settl-. 


„guaranteed by. the statute. - 


J 


~ 


- owner 
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the alleged transfer -was made. S. 16- 
was -not intended: to protect ali the 
tenants who may subsequently be 
brought on the land in perpetuity. 
Clearly. the protection extended by 
S. 16 to a tenant was in praesentj ‘and 
not de futuro, S. 16 also does not pro- 
vide a protection which may be termed 
as absolute, It is confined to the spe- 
cific limit that the rights of the tenant 
will not be affected as a result of the 
transfer by the landowner. It is not 
as if thereby the tenant js, absolutely 
protected or converted into an. owner 
or vested with an inflexible right to 
stay on the land. Even the tenants 
within the ambit of S. 16 would con- 
tinue to be liable to ejectment for non- 
payment of rent or other contingencies 
provided by the statute in Ss. 9 and 
14 of the Act.’ Even a re-settled tenant, 
who after having executed the kabuliat 
nama incurs the obligation or paying 
the rent to the transferee landowner, 
would also be liable to. ejectment if he 
contravened any of ‘the provisions of the 
statute. Thus S. 16 cannot be stretched 
and strained to arrive at the fictional 
construction that a statutory resettled 
tenant must be imagined to have become 
the tenant of the original big landowner, 
despite the fact that the area on- which 
he is so re-settled had jong since been 
transferred to a smal] landowner-ven- 
dee, (Paras 10, 11, 12, 15) 


It is not that all the transfers by big 
landowners are illegal or barred by thé 
provision. A plain reading of sub-ss. (b) 
and (c) of S. 10-A would indicate that 
the law merely provides that’ such 
transfers would be ignored if they 
come in the way of the utilisation of 
the surplus land for the re-settlement 
of tenants or for the purposes of the 
declaration of surplus area in the hands 
of a big landowner. There is neither a 
lega] bar to the transfer of a. surplus 
area by a big landowner nor could such 
a transaction be deemed as void ab 
initio or non est, (Para 16) 


Further, the provisions of Rule 20-C 
not only recognised the factum of a re- 
settled tenant being the tenant of the 
transferee landowner ‘but further pro- 
vide a statutory obligation of attorn- 
ment to such a transferee as his land- 
lord. Sub-rule (c) obliges ‘such a re- 
settled tenant to . execute a Qabuliat 
Nama in favour of the transferee land- 
who may’ be recorded: as the 


owner of ‘the 
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land in the revenue 
papers, The tenant thus comes under a 
legal obligation to tender the rent for 
the land to the transferee as his land- 
lord. Inevitably he would incur the 
penalty. of ejectment under S. 9 if he 
fails or refuses to pay rent to the land- 
lord in whose favour he has executed 
a Qabuliat Nama, Therefore it is more 
than plain that. apart from the principle 
that a tenant inducted or. re-settled on 
the land would necessarily be the tenant 
of the owner of such Jand (and not fic- 
tionally of his predecessors-in-interest) 
there is a categoric statutory recogni- 
tion of this situation, (Para 17) 
Cases Referred: Chronological Paras 
1980 Pun LJ 398: 1979 Rev LR 653 
: 1, 3. 16, 17, 18, 19, 21 
AIR 1974 Punj 243 : 1974 Puni LJ 251: 

76 Pun LR 597 (FB) 1, 18 
1966 Punj LJ 16-: (1966) 68 Pun LR 41 


eee 16 

1966 Pun LJ 252: (1966) 68 Pun LR 
787 - 13 

`G. C. © Garg, for Petitioner: M. L. 


Sarin, with R. L. Sarin. (Nos. 2 to 8) for 
Respondents, ` . 

S. S., SANDHAWALIA, C.. J. :— 
Whether a tenant statutorily re-settled 
On agricultural land comprised in the 
surplus area cf the original big land- 
owner is to be fictionally deemed to 
become the tenant of such a landowner, 
despite the fact that the land had been 
sold.much earlier to a vendee who was 
a smal] landowner js the somewhat in- 
tricate question which has ‘necessitated 
this reference to the Full Bench. Even 
more pointedly at issue is the correct- 
ness of the view in Jagdish and Santu 
v. State of Haryana, 1980 Punj LJ 398 
and jts discordance with the earlier Full 
Bench in Chandi Ram v. State of Pun- 
jab, 1974 Punj LJ 251: (AIR 1974 
Punj 243). . 


2. The issue aforesaid’ is the common 
link in these three writ petitions and 
specifically arises in the context of the 
tenant’s right of statutory purchase 
under Section 18 of the Punjab Secu- 
rity of Land Tenures Act (hereinafter 
called the’ Act). It suffices to refer to 
the facts in C. W. P. ‘No. 32/1980 
Chander Bhan v, Financia] Commis- 
soner, Haryana, Madan Gopa] respon- 
dent No. 9 was a big landowner © who 
had sold the land in dispute to respon- 
dents Nos. 2 to 8 vide registered sale 
deed executed way back on the 30th 
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of October, 1958. Later this area 
measuring 3 acres comprised in Killa 
Nos, 11, 12 and 14 of rectangle No. 9 
situated in village Sewari was declared 
surplus in the hands of Madan Gopal 
respondent in the year 1961. It . calls 
for pointed mention that the sale by 
Madan Gopal in favour of respondents 
Nos. 2 to 8 who admittedly were small 
landowners was -ignored for the pur- 
pose of the determination of his sur- 
plus area by virtue of the provisions 
of Section 10-A of the Act, Chander 
Bhan petitioner who was an ejected 
tenant was ` re-settled on the aforesaid 
surplus area in accordance with the 
utilisation scheme and its possession 


was delivered to him on the 12th. of 


June, 1964, :On the completion of six 


years of his tenancy he preferred an’ 


application under Section 18 of the 
Act to the Prescribed Authority for its 


purchase, This application was dismis- 
sed by the Assistant Collector, Ist 
Grade, Gurgaon (the Prescribed Auth- 


ority) by his order dated the 11th De- 
cember, 1972, primarily on the ground 
that the transferees of 
(who stood recorded. as owners in re- 
venue record) were small landowners 
and, therefore, the applicant did not 
satisfy the pre-condition of being the 


tenant of a big landowner prescribed by. 


Section 18. The dismissal of the ap- 
plication was upheld in appeal by the 
Commissioner 
Financia} Commissioner. He has then 
filed the present writ petition for quash- 
ing the impugned orders of the revenue 
authorities, The connected © W. P. 
No, 33 of 1980 has been preferred by 
Jai Parshad another tenant of Madan 
Gopal] whose application for statutory 
purchase of land over which he was 
re-settled. as ejected tenant. was dis- 
missed on similar grounds, 


3. C. W. P. No. 2438 of 1980 Ram 
Singh and others v, F. C. Haryana — 
presents the reverse situation, Therein 
the application under Section 18 of the 
. Act of Ram Sarup, a re-settled tenant 
on the surplus land of Madan Gopal 
was allowed at the revisional stage in 
accordance with Jagdish and Santu’s 
case (1980 Punj LJ 398). The transfe- 
rees of Madan Gopal have preferred 
this writ petition for quashing the order 
of the Financial Commissioner, 

4. Inevitably the. controversy here 
would revolve around .the: provisions of 
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Madan Gopal 


and in revision by the 


ALR. 


Section 18 of the Act and it is apt to 
read the relevant portion thereof :— 

"18. (I) Notwithstanding anything to 
the contrary contained in any law, 
usage or contract, a tenant of a land- 
owner other than a small land owner—. 

Gi) who has been in continuous oc- 
cupation of the lend comprised in his 
tenancy for a minimum period of six 
“years, or 


(ii) who has been ` restored ‘to his 
tenancy under the provisions of this Act 
and whose period of continuous occupa- 
tion of the land comprised in his tenancy 
immediately before ejectment and im- 
mediately after restoration of his ten- 
ancy together amounts to six years or 
more, or ` l 


(ii) who was aid from his ten- 
ancy after the 14th day of August, 1947, 
and before the commencement of this 
Act, and who was in continuous oc- 
cupation of the lend comprised in his 
tenancy for a period of six years or 
more immediately before. the ejectment. 
shall be entitled to purchase from the 
landowner the land so. held by him 
but not included in the reserved area 
of the landowner, in the case of a 
tenant falling within clause: (i) or 
clause (ii) at any time and in the case 
of a tenant falling within clause (iii), 
within a period of one year from the 
date of commencement of this Act - 


Provided that no tenant referred to 
in this sub-section shall be entitled to 
exercise any such right in respect of 
the land or any portion thereof if he 
had sublet the land or the portion, as 
the case may be, to any other person 
during any period of his continuous 
occupation,, unless during that period 
the tenant was suffering from a legal 
disability. or physical infirmity ‘or if a 
woman was a widow or was unmarried: 

Provided further that if the land in- 
tend to be purchased is held by another- 
tenant who is entitled to pre-empt the 
sale under the next preceding section, — 
and who is not accepted by the pur- 
chasing tenant, the tenant in’ actual 
occupation shall have the right to pre- 
empt ‘the sale, 


* * | £ w 


5. Before adverting to the other 
statutory provisions and the maze of 
precedent, it is refreshing fo -.examine 
the larger purposes of the conferment 
of the right of statutory purchase, by 
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Section 18 of the Act. Was it the legis- 
lative intent that any and every tenant 
of an agricultural _ holding should be 
converted into its owner? The langu- 
age of Section 18 and the other provi- 
sions of the Act do no seem to exhibit 
any such omnibus radica] purpose, The 
larger triple object of the Act patently 
was to impose a ceiling on inordinately 
large holdings, to provide security of 
tenure to the tenants (as the very 
name of the statute indicates), including 
the right to be re-settlad if ejected and 
thirdly to confer a rgbt of purchase 
in strictitude only with regard to the 
surplus area of a big landowner, ` It 
would thus appear that the provisions 
of the Act as originally enforced in 
1953 and its subsequent amendment took 
the middle road between the extremes 
of absolute laissez-faire tọ own agricul- 
tural land without any limits, against 


the other extreme of divesting the 
lawful owner of the land and sub- 
stituting the tillers thereof in, their 


place. It was, therefore, that the right 
of statutory purchase „ander Section 18 
was limited and hedged with two signi- 
ficant pre-conditions. This right was 
allowed only as against a big land- 
owner. The small landowners below 
the ceiling limits were absolutely pro- 
tected against it, howaver long may 
have been the period of tenancy of 
their tenants. Even the big landowners 
were absolutely protected against this 
tight of statutory purchase as regards 
the area reserved by them. Thus the 
right of statutory purcnase by a tenant 
was confined strictly te the area which 
was above the ceiling limits and had 
been declared surplus in a big land- 
owner’s hands. All this manifests plain- 
ly the legislature’s intent that the small 
landowners were. completely out of the 
ambit of such a right and that within 
the ceiling limits even the big land- 
Owner was protected against any right 
of statutory purchase by his tenant 
under S., 18, 


6. Now apart from the above, the 
Tight of purchase was not conferred un- 
reservedly on any and every tenant-at- 
will, When originally enacted in 1953 
it was only a' statutory recognition of a 
very long standing ter.ancy which was 
sought to be allowed to ripen into 
ownership qua large feudal holdings. 
‘The statute, therefore, required a strict 
qualification of 12 years’ of continuous 


` of purchase 
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occupation. as a tenant before such a 
right of purchase could be exercised. 
Later perhaps this period was consider- 
ed to be inordinately : long and by an 
amendment jit was halved to a period 
of 6 years. The legislature has main- 
tained this statutory period of 6 vears 
now for well-nigh 26 years, It would 
thus be plain that the statutory right 
under Section 18 of the 
Act is a happy compromise or a golden 
mean between the absolutism of pass- 
ing of title in land to its tiller only, 
and a feudal claim to own large chunks 
of land unreservedly without let or 
hindrance. The ideal which the statute 
apparently wishes to promote ultimately 
was that of peasant proprietorship with- 
in the ceiling limits. Certainly the ob- 
ject of the Act was not to expropriate 
smal] peasants at the hands of tenants 
whom they might have been compelled 
to induct because of innumerable cir- 
cumstances, This is why no right of 
purchase was conferred qua small land 
holders at all or even with regard to 
the reserved area of big Jland-owners 
as well. The right of statutory purchase 
was, therefore. not intended to rob 
Peter and pay. Paul in the sense of 
allowing a compulsory purchase by the 
tenant of .a very small holding as well 
which would have the effect of expro- 
priating even a peasant of his holding 
by a tenant, who in terms himself may 
well be a land holder also and some- 
times quantitatively a bigger one. It 
is with this back drop of the legislative 
purpose, which js writ large over the 
statute that the individual provisions 
thereof have now to be construed, 
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7. Now the core of the argument on 
behalf of the tenant writ petitioners 
projected by their learned counsel Mr. 
G. C. Garg rests on an apprehension of 
an abuse or misuse of the statute by a 
crafty big land-owner. It was argued 
that such a big landowner may success- 
fully transfer his surplus area in fav- 
Our of a small landowner thus ex- 
posing the resettled tenants to the liabi- 
lity of ejectment and in any case de- 
feating his right to purchase the same 
on the expiry of the statutory period 
of 6 years, ` 


8. The learned counsel when unable 
to sustain his basic stand (that the big 
land-owner would:.-be barred jin law 
from transferring any part of the sur- 
plus area on either principle .or any 
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- other statutory provisjon)" made -a: last 
ditch attempt to contend: that Section 16 
should be fictionally. brought in and 
made applicable to resettled tenants also 
even by a process of strained construc- 
tion because otherwise some of the pur- 
poses of the Act may be hindered. 

9. In order to appreciate the rival 
contentions in the aforesaid context it 
is apt to read the provisions of S. 16:— 

‘16, Saving of tenancies from effect 
of mala fide transfer. 

Save in the case of land acquired by 
the State Government under any law 
for the time being in force, or by an 
heir by inheritance, no transfer or other 
disposition of land effected after the ist 
February, 1955, shall afféct the rights 
of the tenant thereon under this Act.” 


10. Now a plain reading of the 
above makes it manifest that the langu- 
age of Section 16 cannot possibly lend 
itself to the construction sought to be 
canvassed by Mr. G. C. Garg and is in- 
deed categorically ‘just’ opposite to h's 
stand. It in term says that any mala 
fide transfer shall not adversely affect 
the rights of the tenant thereon. 
\The crucial word here is “thereof”. It 
‘necessarily flows therefrom that the 
enant must be on the land at the mate- 
rial time in order to invoke the -pro- 
tection guaranteed by the statute. The 
“thereon” cannot be, whimsically 









tenant inducted years later under the 
[provisions | of the -resettlement schemes 
land who may not have been even re- 
imotely in contemplation when .the 
alleged transfer was made. Section 16 
ito my mind was not intended to protect 
l] the tenants which may subsequently 
be. brought on the land (either volun- 
jtarily by the landowner or statutorily 
by way of resettlement) in perpetuity. 
Clearly the protection extended by 
S. 16 to a tenant was in praesenti and 
not de futuro. The aforesaid view re- 
céives massive support in the light of 
the analogous provisions of Section 6 
of the . Act. Herein what calls for 
pointed notice is that this provision was 
substituted by Punjab Act No, 14 of 
1962, nearly seven years after the enact- 





ment of Section 16. It reads -as 
under :—. f 
“6, .Certain previous “ transfers T of 


land not to affect rights of tenants — 


- No transfer’ of ‘land, except’ a bona 
fide sale or mortgage* with “possession 
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‘Act’, 
“thereon” in Section 16 and the afore- 


future and unknown class of 


A.LR. 


or ‘a transfer resulting from- inheritance 


made after the 15th August, 1947 and 
before the 2nd° February, 1955, shall 
affect the rights of the tenant on ‘such 
land under this Azt.” 


1l. Reading the provisions of Sec- 
tions 6 and 16 together it would be 
plain that the protection was afforded 
to the tenants in cultivation of the land 
against “mala fide transfers affected 
after the 1st February 1955. However, 
later’a similar protection was thought 
necessary against similar transfers from 
the date of the partition of the country. 
Consequently Section § provided for 
protection to the tenants on such land 
against . transfer made after 15th 
August, 1947 and before 2nd February, 
1955. Both Secticns 6 and 16, however, 
categorically provide that such a pro- 
tection was to be accorded to existing 
tenants, Section 6 uses even more ex- 
plicit phraseology namely ‘the rights of 
the tenants on such land under this 
Consequently the use of the word 


said language in Section 6 would leave 
no mannér of doubt that the protection 


‘was sought to be given to an existing 


and known class of tenants in actual 
cultivation of the land and not to any 
tenants 
either under the statutory schemes of 
resettlement, or inducted by agreement 
afterwards, 


12. Again Section 13 does not pro- 
vide a protecticn which. may be termed 
as absolute. It is confined to the speci- 
fic limit that the rights of the tenant 
will not be affected as a result of the 
transfer by the land-owner. It is not as 
if thereby the tenant is absolutely pro- 
tected or converted into an owner or 
vested with an inflexible right to stay on 
the land. Even the tenants within the 
ambit of Secticn 16 would continue to 


‘be liable to ejectment for non-payment 


of rent or other contingencies provided 
by the statute in Sections 9 and 14 of 
the Act. It wes-not disputed before us 


that even a re-settled tenant who after 


having executed the kabuliatnama in- 
curs the obligaticn’ of paying the rent 
to the transferee‘ landawner would -also 
be liable to ejectment ‘if he ‘contravened 
any of: the atoresad provisions of ‘the; 
statute, $ 


13.- eae from Seine, 
‘also does not. seem tobe lacking.for-:-the 


i authority ; 


* 
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proposition that Section 18 stands by 
itself and no inroad ` into its provisions 
can be made on the sasis of Sec. 16. 
The Division Bench in Jot Ram v. The 
Financia] Commissioner. 1966 -Punj LJ 
787 has held in no uncertain terms that 
Section 16 hag no appl:cation to Section 
18, and that the protection envisaged 
by it was merely for tenants adversely 
affected by mala fide transfers, Section 
18 was held’ to be complete by itself and 
in no way overridden by S. 16. 


14. Again the suggested inference of 
Mr. Garg that a big landowner could 
not induct any tenant on the surplus 
area immediately alter the 15th of 
April, 1953, when the Act came into 
force is neither borne out by principle 
nor by precedent. Plainly on that 
date and in many cases long thereafter 
the precise area surplus in the hands of 
a landowner may not come to be de- 
termined by the authorities, It seems 
vain to argue that any blanket bar was 
imposed on a big landowner to lease 
out all or any parts of his land to a 
tenant on the. mere ` apprehension of 
some land being declar2d surplus in his 
hands, Not only a big landlord could 
induct a tenant on his land both before 
or after the declaration of surplus area 
but indeed if such a tenant could satisfy 
the requisite conditioms of Section 18 
he could well exercis the right of 
purchase also, The second proviso to 
Section 9-A is clearly a pointer to this 
effect. This provisior. created a bar 
against tenants who were closely re- 
lated to the landlord from statutorily 
purchasing the same, The necessary 
corollary therefrom is that this was in- 
tended primarily to hit collusive in- 
duction of relations br big landowners 
as their tenants, and that- the bona fide 
tenants inducted by the landowners 
who were not related would be entitled 
to the same: rights of . purchases: con- 
ferred by S. 18. 


15. In view of the aforesaid discus- 
sion, it seems to be plain that `S 16 
cannot be stretched ang strained to ar- 
tive at the fictional construction (ad- 
vocated by. Mr. Garg) that a statutory 


re-settled tenant: must be imagined to. 


have become the: tenart of .the: original 
big ‘Jandowner, despite the fact. that the 


area côn which he. is so rfe-settled. had 


long ‘since been transferred to a small 
landowner-vendee. 
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16. Coming. now’ to 
which tilts to the contrary view (and 
which has necessitated this reference 
to the janger Bench) one may straight- - 
way notice the two basic premises on 
which Jagdish and Santu’s case (1980 
Punj LJ 398) (supra) rests and examine 
their correctness. The learned single 
Judge therein first proceeded on the 
assumption that Section 10-A of the Act 
bars any transfer by a big landholder 
altogether and in any case if such a 
transfer is made the same would be 
non est qua the vendee, This conclu- 
sion appears to us to be erroneous and 
based on a mis-construction of Section 
10A as authoritatively construed, It is 
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the precedent 


‘not that all transfers by big landowners 


are illegal] or barred by the aforesaid 
provision, A plain reading of sub-sec- 
tions (b) and (c) of Section 10A would 
indicate that the law merely provides 
that such transfers would be ignored if 
they come in the way of the utilisation 
of the surplus land for the stress? 
ment of tenants or for the purposes of/ 
the declaration of surplus area in the 
hands of a big - landowner,’ Indeed 
within this jurisdiction | this aspect is so 
well settled that even’ Mr. Garg fairly 
conceded that there was neither a legal 
bar to the transfer of a surplus area by 
a big landowner nor could such a tran- 
saction be deemed as void ab initio or 
non est. However, we are not at all 
basing ourselves on any concession but 
are inclined to the view both on the 
language of Section 10A and the pre- 
cedents of this Court holding to the 
same effect which were not even remo- 
tely challenged before us. It suffices 
to refer to the following observations 
of the Division Bench in State of Punjab 
v. Shamsher Singh, 1966 Punj. LJ 16. 
tk k g` 


. The Act does not invalidate 
alienations of an area from the holding 
Of a landowner in which there is sub- 
sequently found to be surplus area, and' 


‘all that it does is to provide in Sec- 


tion 10-A that thé total holding of the 
landowner, ignoring the alienation or 
alienations, will be taken into considera- 
tion “for determination of permissible 
There is noth- 
ing in the -Act which deprived. the 
landowner of his right to dispose -of any 


- part of his holding- simply because sub- 
sequently it may. be found that part of 


his honne < comes to- be omne, area.” 


mee 
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It would thus be plain that the funda- 
mental premises underlying Santu’s case 
that transfers by big landowners were 
under a blanket bar and any such trans- 
fer, if made, was non est cannot hold 
water on a close analysis. 

17. Secondly the learned single’ Judge 
in Santu’s case firmly took the view 
that no provision of law existed to indi- 
cate that the re-settled tenant on the 
surplus area would become the tenant 
of the transferee to whom it had been 
sold by the big landowner before such 
re-setilement, These observations and 
the inevitable conclusions. therefrom 
appeared to us as having been rendered 
per incuriam. Counsel for the parties 
were apparently remiss in nct bringing 
to the notice of the learned single Judge 
the pivota] provision of Rule 20-C in 
the basic set of statutory provisions with 
regard to the re-settlement of tenants, 
This reads as under :— 

“R, 20-C. Conditions of resettlement: 
The tenant, who is resettled under this 
Part— 

(a) shall be the tenant of the land- 
Owner in whose name the land in 
question stands in the revenue records; 

(b) shall be liable to pay the same 
amount of rent as is customary jin that 
estate for such lands subject to the 
maximum fixed under Section 12 of the 
Act; and. f 

(c) shall in respect of the land upon 
which he is resettled execute a Qabuli- 
yat or a Patta as given in Annexure ‘C’ 
appended to the Punjab Security of 
Land Tenures Rules. 1953, in favour of 
the landowner before he is put in 
possession of the land.” 

{Plainly enough the aforesaid provisions 
‘not only recognised the factum of a 
re-settled tenant being the tenant of 
the transferee landowner but further 
provide a statutory obligation of attorn~ 
‘ment to such a transferee as his land- 
lord. Sub-rule (c) obliges such a re- 
settled tenant to execute a Qabuliat 
Nama in favour of the transferee land- 
owner who may be recorded as the 
owner of the land in the revenue papers, 
The tenant thus comes under a legal 
obligation to tender the rent for the 
land to the transferee as his landlord. 
Inevitably he would: incur the penalty 
of ejectment under Section 9 if he fails 
or refuses to pay rent to the landlord 
in whose favour he has executed a 
Qabuliat Nama. Therefore it is more 
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than plain that apart from the principle 
that a tenant inducted or re-settled on. 
the land would necessarily be the tenant! 
of the owner of such land (arid not fie- 
tionally of his predecessors-in-interest) 
there is a categoric statutory recognition 
of this: situation. The second basic 
rationale in Santus case thus appears 
to us as equally unsustainable, É 


18, Lastly the whole tenor of Santu’s 
case in our view runs counter to the 
core and gist of the ratio of the Full 
Bench in Chandi Ram’s case (AIR 1974 
Punj 243) (supra). The learned single 
Judge seemed to be aware of this fact 
and had attempted to distinguish this 
case. With respect we are unable to 
subscribe to that line of reasoning. It 
was observed that the Full Bench in 
Chandi Ram’s case had not considered 
whether the transfer by the big land- 
Owner in favour of his sons was valid 
or invalid and the whole case was argu- 
ed on the wrong assumption that the 
transfers were valid. -However, we find 
that the clearest finding of the Full 
Fench in Chandi Ram’s case (AIR 1974 
Punj 243) which is in consonance with 
the earlier settled view of this Court 


is in the following terms (at pp. 245, 
246) : 
“+ * * Therefore. if he satisfies ‘the 


conditions which are a pre-requisite to 
the exercise of his right of purchase 
under Section 18 and one of the con- 
ditions being that the land is held by 
the landowner he can purchase it. Thus 
for the purposes of Section 18 a tenant 
cannot exercise his right of purchase by 
ignoring the transfer, This seems to 
be the true legal position with regard to 
al] transfers made between 15th Aug. 
1947 and 15th April, 1953, the date on 
which the Act came into force. [It is 
significant that the transfers other than 
those excepted by Section 6 do not be« 
come void or inoperative so far as the 
transferor and the transferee are con- 
earned but they cannot be recognised 
when they come in conflict with the 
purpose and the provisions of the Act, 
Bona fide sales are outside the prohibi- 
tion regarding transfers under Section 6 
between 15th August, 1947 and 15th 
April, 1953, and are also not prohibited 
even after the 15th April, 1953. See in 
this connection S. 16. cea 
and again 

“+ * * Therefore, if the transfers are 
good and pass title, the tenant who 
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wants to exercise the right of purchase 
under Section. 18 has zo: satisfy the re- 
quirements of that provision and.ore of 
the requirements of.the same is that 
the land which he seeks to purchase is 
held by a ‘landowner’, In all the pre- 
sent cases the lands ar2 owned by small 
landowners and are no; held by a jand- 
owner, and therefore the. tenants can- 
not purchase the'same They can only 
purchase the same if the transfers .by 
which the lands have., vested in the 
small landowners are to be ignored. 
There is no provision under which they 
can be ignored for the purpose of Sec- 
tion 18 of the Act.” 


It would be plain from above tha- the 
observations in Santu’s case run coun- 


ter to: the binding precedent in Chandi- 


Ram’s case and it sufices to mention 
that no challenge to the ratio thereof 
was even remotely.:. raised: before us. 


19. For the aforescid reasons with 
respect we must hold that’ Santu’s case 
(1980 Pun LJ 398) dces not lay cown 
the law correctly and is Hereby cver- 
ruled. 

20. To conclude, the ° ‘answer to the 
question posed at the outset is rendered 
in the negative and ic is held that a 
statutory re-settled tenant would be- 
come the tenant of the small landowner 
vendee who had earlier “purchased the 
lsame from a big landowner, Consequvent- 
ly being the tenant o? a smal] land- 
owner he would not satisfy the _ basic 


pre-requisite of Section 18 and would _ 


be disentitled to purchase the land, 


21. As a necessary application of the 
aforesaid view C. W. P 32/1980 Chander 
Bhan v, Financial Commissioner Har- 
yana and C. W. P. 33/:980 which have 
been preferred by the tenants claiming 
the right to purchase are hereby dismis- 
sed, C. W, P, 2438 of 1280 which chaen- 
ges the purchase of land by the tenants 
under Section 18 in consonance with 
Jagdish and Santu’s case (1980 Pun? LJ 
398) is hereby allowed-and the impugn- 
ed order of the Financial Commissioner 
is hereby set aside, 

22. In view of the ` conflict of the 
precedent and the somewhat intricate 
issues involved the parties are Jeft to 
bear their own costs, ; 

-Crder accordingly. 
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FULL BENCH 
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Atma Ram, Appellant v. - Smt. Kala 
Wati, Respondent, 

Letters Patent - Appeal No. 135 of 
1979. D/- 11-9-1981*. 

(A) Hindu Marriage Act (25 of 1955), 
Ss. 9 and 7 — Decree obtained by hus- 
band for restitution -of conjugal rights 
remaining. - unsatisfied —~ Petition for 
divorce by- husband `— Plea of wife 
that husband ‘had ~ contracted second 
marriage — Finding: of trial. court that 
second marriage was not proved — Re- 
versal of .finding by - single Judge — 
Legality. 1979 Hindu LR 704, Reversed. 


A petition filed by the husband under 
S. 9 for restitution of conjugal rights 
was- decreed by the tria] Court in 1971. 
Appeal ‘filed by ‘the wife before the 
High Court was dismissed and a L, P, 
appeal filed by her was also dismissed 
by the High Court on 10-4-1973, There- 
after, on 11-9-1977 the husband filed a 
petition for divorce. The divorce was 
sought on ground that the decree for 
restitution obtained by the husband re- 
mained unsatisfied . due’ to non-com~ 
pliance by the wife for more than two 
years, In the written statement the 
wife admitted that there was a final 
decree for restitution of conjugal rights 
in existence but she took a plea that 
the decree could not be complied with 
because the husband had entered into 
another marriage. The trial Court 
held that the factum of second marriage 
was not proved and accepted the peti- 
tion and a decree for divorce was pas- 
In appeal by the wife a single 
Judge of the High Court reversed th: 
finding and dismissed the ‘petition for 
divorce, The husband filed a -Letters 
Patent appeal, TARR: 


Held, that the finding of fact arrived 
at by the single Judge was. wrong and 
hence it was liable to be set aside, 1979 
Hindu LR 704. Reversed, (Para 13) 

Normally, the Letters Patent Bench is 
reluctant to interfere with the finding 
of fact arrived at by the single Judge 
but since the pleadings and the evidence 


*Against judgment of Harbans Lal, J. 
reported in 1979 Hindu LR 704. 
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adduced by the respondent wife in the 
jnstant case is wholly insufficient to 
warrant a finding of second marrjage, 
therefore, the Letters Patent Bench 
would be inclined to set aside the find- 
ing of the single Judge in this regard. 
(Para 13) 

With a view to prove the second mar- 
riage, it ig necessary to plead.as to the 
form of the marriage between the par- 
ties. Until and unless the customary 
rites and ceremonies applicable - to the 
parties are proved, the finding regard- 
ing the second marriage cannot be re- 
turned. ATR 1971 SC 1153 Foll 

(Para 10) 

(B) Precedents — Judicia] precedents 
— Question of Jaw which does not arise 
must not be decided, 

While sitting in Full Bench it would 
be laying a wrong precedent to decide 
a question of law which does not arise 
in the case. The decision on a point, 
which does not arise in a case, will be 
merely jn the form of obiter dicta and 
not a binding precedent, (Para 20) 
Cases Referred ; Chronological Paras 


AIR 1977 SC 2218 . 1977 Cur LJ (Civ) 
493 : (1977) 2 SCJ 471 19 
AIR 1977 Punj & Har 167 : 1977 Cur LJ 
(Civ) 154: 1977 Hindu LR 272 (FB) 


15. 17, 18, 19 

1977 Hindu LR 395: 1978 Marr LJ 1 

17 

AIR 1971 SC 1153:1971 Cri LJ 939: 

1971 SCC 864 : 10 

H. L. Sarin with M. L. Sarin, for 

Petitioner; Suresh Amba, for Respon- 
dent, 

B. S. DHILLON, J.:— Atma. Ram 


appellant was married to Kalawati re- 
spondent in the year 1964. They lived 
together as husband and wife for a few 
years and a daughter was born out of 
this wedlock on 11-2-1966. Thereafter, 
Atma Ram allegedly deserted Kala 
Wati without any reasonable cause. Re- 
conciliation proceedings between the 
parties could not take place. Atma Ram 
filed a petition under S. 9 of the Hindu 
Marriage Act, 1955, (hereinafter referred 
to as. the Act) for restitution of con- 
jugal rights which was decreed by the 
trial Court on 8-7-71. 
Same was dismissed by this Court on 
4-1-1973. Letters Patent Appeal fled 
by the wife was dismissed vide order 
dated 10-4-1973, Atma Ram then filed 
a petition for a decree of divorce on 
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` of the tria] Court in appeal. 


Appeal against the. 
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11-5-1977, Divorce was sought on the 
Zround that the decree for restitution 
Of conjugal rights obtained by the 
husband had remained unsatisfied due 
to non-compliance by the wife for moré 
than two years, 


2. In the written statement filed by 
zhe wife it was acmitted that a final 
decree for restitution of conjugal rights 
exists, However, it was alleged that the 
appellant entered into another marriage 
with one Malagri alias Muglalri, dau- 
ghter of Sahi Ram of village Harkawala, 
Tehsil Padampur, District Ganganagar 
(Rajasthan) on 17-6-1974, and, therefore, 
che decree for restitution for conjugal 
tights could not be complied with. It 
was asserted that the husband could not 
take advantage of his ’own wrong in 
view of the provisions of S. 23 of the 
Act and thus the petition for divorce 
was liable to be dismissed, 

_ 3. On the pleadings of the parties, 
the following issues were framed by 
the trial Court :— 

1, Whether the petitioner has con- 
tracted second marriage with Malagri 
alies Muglalri daughter of Sahi Ram on 
17-6-1974, and i2 so, what js its effect? 

2. Relief, 


4. The learned trial Judge held that 
the factum of marriage between Atma 
Ram and Malagri was not proved. The 
petition was accepted and a decree for 
divorce was passed, 


5. Kala Wati challenged the order 
The learn- 
ed single Judge vide his judgment dated 
9-8-1979 reversed the findings of the 
trial Court on issue No, 1 and con- 
sequently dismissed the petition for 
divorce, z 

6. This Letters Patent Appeal was 
listed for hearing before a Division 
Bench consisting of S. S. Sandhawalia 
C. J. and S. S. Kang J. An argument 
having been raised by the learned coun- 
se] for Atma Ram that since there was 
no resumption of cohabitation between 
the parties for a period of more than 
two years of the passing of the decree 
for restitution cf conjugal rights, the 
cause of action for divorce having 
arisen, the decree for divorce could not 
be refused on any ground whatsoever. 
The learned Judges constituting the 
Bench having felt that the question of 
law of general importance is likely to 
arise in many cas2s referred the case 
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to-a larger Bench, This is. how this 


Letters Patent Appeal bas been listed - 


for hearing before us, 


7. Shri Sarin, the learned counsel for 
_the appellant, has challenged the find- 


‘ings of the learned single Judge on 
issue No, 1 and has vehemently con- 
tended on the basis of -zhe averments 


made in the pleadings and keeping m- 


view the evidence led by the parties on 
the record of this case, that the re- 
versa] of finding of fact recorded by the 
trial Court by the learnej single Judge, 
is not sustainable in the eyes of law. 
We find merit in this contention. We 
have very carefully gore through the 
pleadings and the eviderce on the re- 
cord and find that it is difficult to sus- 
tain the findings of the learned single 
Judge that Atma Ram kad 
second marriage with Smt. Malagri as 
averred in the written statement filed 
on behalf of the wife. There is no 
averment in the written statement that 
Smt, Malagri was ever seen 
with Atma Ram appellant as his wife. 
The only plea taken is that he con- 
tracted a second marriage with Smt. 
Malagri on 17-6-1974, I: has further 
been pleaded in the written statement 
that the respondent filed a complaint 
under S. 494 of I. P. C. against Atma 
Ram and Smt. Malagri in pursuance of 
which Atma Ram and his second wife 
were being tried. 


8. The evidence 
in support of the plea taken by her 
consisted of her own statement as R. W. 

“1 and that of Ram Kishan (R. W. 2) 
and Bir Bal (R. W. 3). It is clear from 
her statement that she cid not herself 
witness the second marriage. She was 
informed by Birbal (R. W. 3). who is 
the maternal uncle of Kelawati, 
the second marriage on the basis of 
which she filed a crimiral complaint 
under S., -494 of I. P, C. She further de- 
posed that she had seen Malagri with 
Atma Ram on 3 or 4 occasions during 
the hearing of the criminal case. 


child of 3 or 4 months’ age, She further 
deposed that she was not prepared to 
live with Atma’ Ram Lkecause of the 
second “marriage. | However, if he turns 
out Malagri, she was prepared to live 


with him. Ram Kishan {R. W. 2) de- 


; posed that 3} years ago at about sunse? 
time when he had gone to his field, he 
saw a Marriage. party at the. house of 
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contracted ' 


residing . 


led by Kala. Wati 


about . 


Ac- ° 
cording to her Smt, Malagri had a male’ 


` Bala Ghosh v. Suresh Chandra 


_ insufficient to warrant a 
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Sahi Ram, Atma ` Ram was the: bride- 
groom and Malagri daughter of Sahi Ram 
was married to Atma Ram in his pre- 
sence, According to him four rounds 
around the fire were taken by the. 
couple instead of seven rounds, accord- 
ing to the prevalent custom. He saw 
Malagri and Atma Ram on three or 
four occasions after the marriage. This 
witness -also did not state that he had 
seen Atma Ram and Malagrj living to- 
gether. Bir Bal (R. W. 3) is the mater- 
nal uncle of Kala Wati. According to 
his statement, he belongs to village 
Churi Wala Dhanna in district Feroze- 
pore. He happened to go to the house 
of Lachhman in village Harkewala where 
he saw the marriage at the house of 
Sahi Ram being performed in which 
Malagri was married to Atma Ram. 


9. Atma Ram appeared as A. W. I 
and deposed that he did not marry any 
other woman except Kala Wati. He 
denied that he had married Malagri as 
suggested. Surja Ram (A, W. 2) also 
corroborated the statement of Atma 
Ram and deposed that no other woman 
was living in the house of Atma Ram 
and that he had not performed second 
marriage with Smt. Malagri. 

10. Section 7 of the Act provides 
that a Hindu marriage may be solemniz~ 
ed in accordance with the customary 
rites and ceremonies of either party 
thereto, It has further been provided 
that where such rites and . ceremonies 
include the Saptapadi, that is, the 
taking of seven steps by the bridegroom 
and the bride jointly before the sacred 
fire, the marriage becomes complete and 
binding when the seventh step is taken. 
Thus it is to be seen that with a view 
to prove the second marriage, it is 
necessary to plead as to the form of 
the marriage between the parties. “In 
the present case, no averment was made 
with regard to the form of marriage. 


‘Until and unless the customary rites 


and ceremonies applicable to the par- 
ties are proved, the finding regarding 
the second marriage cannot be returned. | 
Reference in this connection may be 
made to the decision of their Lordships 
of the Supreme Court in Smt. Priya 
Ghosh, 
ATR 1971 SC 1153. In the present case 
the pleadings and the evidence regard- 
ing the second marriage are wholly 
finding of 


second marriage, As already observed, 


-~ marriage, 
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_ there is no pleading as regards the form 

of marriage, The statement of Kala 
Wati (R. W. 1) is of no consequence as 
she did not witness the marriage and 
she only received information from Bir 
Bal (R. W. 3). Ram Kishan (R. W. 2) 
did not disclose as to in what circum- 
stances he happened to. be present in 
the house of Sahi Ram. According to 
his testimony he had gone to his fields 
where he happened to see the marriage 
party. His statement that according to 
the custom, only four rounds and not 
seven rounds around the fire were 
necessary, is again of no help. He did 
. not state that either of the parties was 
governed by such a custom His state- 
ment that he had seen Atma Ram -and 
` Malagri on 3 or 4 occasions after the 
marriage is again a vague statement as 
he did not mention the time, place and 
date where they were seen together. 
He was suggested in cross-examination 
that he was having enmity with the 
father-in-law of Atma Ram’s~ brother 
who is married in village Harkewala, 
that is, the village of this witness, 
though he denied the suggestion. This 
witness did not depose about the pre- 
sence of Bir Bal (R, W. 3) at the time 
of. the marriage, 


i1. As regards Birbal (R: W. 3) he 
is the real maternal uncle of Kala Wati. 
He did not state that he saw Ram 
Kishan (R. W. 2) at the. -time of the 
This witness admittedly lives 
in a village in district: Ferozepore in 
Punjab State and he did not give any 
reason as to how he happened to be 
present in village Harkewala at the 
psychological] moment, i. €, at the time 
of the marriage of Atma’ Ram with Smt, 
Malagri. He did not raise any protest 
at the time of the marriage. In fact his 
.' presence at the time and place of the 
‘ marriage is highly unnatural] and it was 
on the information given by this witness 
that Kala Wati lodged a criminal com- 
plaint under S. 494 of I. P. C. against 
Atma Ram and his alleged second wife, 
Smt, Malagri. 

. 12. The learned single Judge was 
also infiuenced by the fact that Kala 
Wati fled a complaint. under S. 494 of 
I. P. C. immediately after having re- 
ceived the information. It has been 
brought to our notice by the learned 
counsel for Atma Ram that Atma Ram 
and Smt, Malagri have been acquitted 
of the charges under S, 494 of I, P. C 
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. ing of second marriage, therefore, 


A.I. R. 


and a finding has been returned that 


‘the alleged second -marriage performed 


by Atma Ram with Smt, Malagri was 
not proved, 


13. The observation of the 
single Judge that Ram Kishan was not 
cross-examined in detail in -our consi- 
dered opinion is not of much help to 
the learned counsel for the respondent. 
Ram Kishan R. W. was suggested in 
cross-examination that he was inimical. 


to the father-in-law of Devi Lal; 
brother of the appellant, Atma 
Ram, who is married in the vil- 


lage of. this witness and, ‘therefore, he 
was deposing falsely. This suggestion 
would be good enough to negative the 
argument that this witness was not; 
cross-examined in detail, Normally, the! 
Letters Patent Bench is reluctant to 
interfere with the finding of fact ar- 
rived at by the learned single Judge 
but since we find that the pleadings and 
the evidence ‘adduced by the respondent 
is wholly insufficient to warrant a find- 
we 
are inclined to set aside the findings 
of the learned ae Judge in this re- 
gard, - 


14. The learned counsel for the re~ 
spondent then contended that’ even if 
the second marriage is not proved, 
since the learned single Judge also re- 
corded a finding that at least Atma Ram 
and Smt. Malagri were living as hus- 
band and wife, therefore, the appellant 
has disentitled himself . from . getting a 
decree of divorc2 in view of the provi- ` 
sions of S, 23 of the Act,’ We are unable 
to agree with this contention, The 
Tearned single Judge accorded a catego- 
rical finding that the second marriage has 


‘been proved.which finding is being re- 


versed by us. The observations that 
Atma Ram and Smt, Malagri . were 
living together as husband and wife, 
was, merely a passing observation made, 
As already observed, there is nothing 
on the record either in the pleadings 
or in the evidence of any of the R. Ws. 
that any one of the witnesses saw Atma 
Ram’ and Smt, Malagri living together 
as husband and wife at any stage, 
Therefore, on the basis of the evidence 
on the record, it eannot be held fhat 
Atma Ram and Smt. Malagri were living 
together as husband and wife. This, 
contention is, therefore. without any? 
merit, We, therefore, reverse the find- 


r 


~ 


learned... * 


à 
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ings of the learned single Judge on 
issue No. 1. , 


15. It may not be cut of place to 
mention that the jearned counsel for the 
appellant had also contended that even 
“if Atma Ram: had contracted a second 
marriage, still he would be entitled to 
a decree of divorce under S. 13 (1A) (@) 
of the Act as the cohab-tation between 
the two spouses did noz take place 
within a period specified therein. The 
learned counsel contends that in such a 
situation, the provisions cf S. 23 of the 
Act would not be attractad. It may be 
observed that a Full Bench of this Court 
in Smt, Bimla Devi v. Singh Raj, 1977 
Cur LJ (Civ) 154: (AIR 1977 Puni 167) 
to which I was a party, categorically 
held as follows (at p. 173): 


“It may, however, be observed that 
it may not be understooa to have been 
held that the provisions ef Sec. 13 (1A) 
are not subject to the provisions of 
Section 23 (1) (a). But, im fact, what we 
have held is that a defaulting spouse, 
who has suffered a decree for restitution 
of conjugal rights, cannot be held to be 
taking advantage of his or her own 
wrong merely because he or she has 
failed to comply with the decree of re 
stitution of conjugal rights. Human 
ingenuity being what it is, it cannot be 
disputed that many cases may arise, 
where notwithstanding that a ground 
for divorce exists, there may be some- 
thing in the conduct of the petitioner 
which would be so reprehensible that 
the Court would deny te such a peti- 

*tioner relief by way of divorce on the 

consideration that the petitioner was 
taking advantage of his or her own 
wrong.” ` ` 


16. O. Chinnappa Recdy J. (as he 
then was) while agreeing with the con- 
clusions arrived at by me, made fur- 
ther observations in a separate judg- 
ment, His Lordship held that it is not 
permissible to apply the provisions of 
S. 23 (1) (aj, on the concept of wrong- 
disability to proceedings in which relief 
is claimed under S, 13 (1A) or S, 13B 
based as they are on the concept of a 
broken down marriage, It may be made 
clear that the observatior referred to 
. above made by his [Lordship is a 
minority view and, therefore, has ` no 
binding force, f EE 


è 17. Our attention has been drawn to 
a Single Bench decision of mine in Smt. 
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Ranjit Kaur v. Gurbax Singh, 1977 
Hindu LR 395, wherein I made the fol- 
lowing observations :— 

“Without going into the merits and 
demerits of the arguments advanced by 
the learned counsel] for the parties .on 
this aspect of the case, it appears to 


. me that the appeal is liable to be dis- 


missed in view of the Full Bench deci- 
sion of this Court in F. A. O. No. 109-M 
of 1973 (Smt. Bimla Devi v. Singh Raj) 
dated 17th of December, 1975 : (AIR 
1977 Punj 167). It has been held in 
that Full Bench decision that the pro- 
visions of Section 23 (1) (a) of the Act 
cannot be invoked to refuse the relief 
under S. 13 (1A) (i) of the Act where 
cohabitation has not been resumed as 
between the parties to the marriage for 
a statutory period after the passing of 
a decree for restitution of conjugal 
Tights in proceedings in which they 
were parties, It was held that in a 
case covered under Section 13 (1A) (ii) 
of the Act, either of the parties can 
apply for dissolution of marriage by a 


. decree of divorce if it is able to show 


that there has been no restitution of 
conjugal rights as between the parties 
to the marriage for a- period of one year 
Or upwards after the passing of a 
decree for’ restitution of conjugal rights 
in proceedings in which they were par- 
ties. Once’ this. condition is satisfied, the 
Court will. not look into as to which 
was the party at fault for not resuming 
cohabitation.” 


18. These observations of mine are 
in the context of the facts of the case 
decided. In the case the plea taken by 
the appellant was that the husband had 
failed to make himself available even 
though the appellant was ready to re- 
sume ‘cohabitation, It was in the con- 
taxt of this plea that the above men- 
tioned observations were made that 
once the condition that there is no re- 
stitution of conjuga] rights between the 
parties to the marriage within a period 
of one year or upwards after the pass- 
ing of the decree for restitution of con- 
juga] rights, was proved, the Court will 
not look into as to which was- the party 
at fault for not resuming cohabitation. 
This judgment of mine nowhere lays 
down that the provisions of S. 23 of 
the Act will not be attracted in no case 
in proceedings for divorce, In the Full 
Bench decision in Smt. Bimla Devi’s 
case (AIR 1977 Punj 167) (supra), it was 
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categorically held that the: provisions 
of S. 13 (1A) are subject to the provi- 
sions of S. 23 of the Act. 

19. It may not be out of place to 
mention that the view taken by the 
Full Bench in Smt. Bimla Devi’s case 
(supra) finds affirmance by their Lord- 
ships of the Supreme Court in Dharmen- 
dra Kumar v. Mrs. Usha Kumar, 1977 
Cur LJ (Civ) 493 : (AIR 1977 SC 2218). 
It was held therein that the grounds for 
granting relief under S., 13, including 
sub-sec, (1A), continue to be subject to 
the provisions of S. 23 of the Act. How- 
ever, it was held that mere non-compli- 
ance with the ‘decree of restitution of 
conjugal rights does not constitute a 
wrong within the meaning of S. 23 (1) 
(a) of the Act. It would thus be seen 
that the view of the Full Bench in 
Smt. Bimla Devi’s case (supra) has been 
fully affirmed by their Lordships of: the 
Supreme Court in Dharmendra Kumar's 
case (supra), 

26. It was contended by the learned 
counsel for the appellant that in case a 
spouse obtains a decree for restitution 
of conjugal rights and if the cohabita- 
tion between the two spouses does not 
take place within one year thereafter, 
then even though the said spouse remar- 
ries before filing the petition for divorce, 
` the provisions of S. 23 of the Act would 
not be attracted.- This contention need 
not be gone into in this case as we have 
come to the conclusion that Atma Ram 
appellant did not contract a second mar- 
riage and thus he is entitled to a decree 
for divorce, This question, therefore, 
will be merely of academic discussion. 
While sitting in Full Bench it would be 
laying a wrong precedent to decide a 
question of law which does not arise in 
the case. The decision on a point, which 
does not arise in a case, will be merely 
in the form of obiter dicta and not a 
binding precedent. This question may, 
therefore, be gone into in some appro- 
priate case, i 
_ 21. For the reasons recorded above, 
this Letters Patent Appeal is accepted, 
the order of the learned single Judge is 
set aside and the petition for divorce is 
allowed with costs. 

S.. S. SANDHAWALIA, C. 
I agree, : te EE 


' PREM CHAND JAIN, J. :— I alot 


- agree, - ae oo 
. - . Appeal allowed, 
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G. C. MTAL, J. 


Ram Kishan and another, Appellants 
v. Chiranji and others, Respondents, 


Second Appeal No, 283 of 1970, D/-? 
24~-9-1981*, 

Punjab Pre-emption Act (1 of 1913), 
S. 15 — Landlord mortgaging property 
after creation of tenancy — Sale of 
land by. landlord — Mortgage not re- 


deemed — Tenant can still pre-empt 
sale, 
Where the landlord after creating 


tenancy created mortgages with posses- 
sion the tenant could pre-empt the sale 
of the land by the landlord as his tenant 
even though the mortgages were not 
and by fiction of law the 
tenant became the tenant of the mort- 
By 
fiction of law, the tenant may be treated 
as tenant of the mortgagee from the 
date of creation of the mortgage, but he 
would not cease to be tenant of the 
owner. Originally he was tenant of the 
Owner and from the date of mortgages, 
he would be considered by legal fic- 
tion tenant of the owner and mortgagee 
and will continve to be the tenant of 
these two persons till the mortgages 
are redeemed, and the moment the mort< 
gages are redeemed, he would again be- 
come tenant of the owner alone. 

(Para 3) 


- M. L. Sarin and H. L, Sarin, for Peti- 
tioners; H. K. Gupta, for . Respondents, 


y 
JUDGMENT :— On i4th Dec. 1966 
Kishan sold 24-Kanals 5 marlas of land 
to Ram Kishan and Randhir for `a con- 
sideration of Rs. 6,000/-. Charanji filed 
the present suit to pre-empt the afore- 
said sale claiming himself to be the 
tenant of the vendor on the land sold, 
The trial court dismissed the suit, but 
the lower appellate Court found that 
the plaintiff was able to prove his 
tenancy with regard to 21 Kanals, 12 


` Marlas and therefore, passed a decree 


for possession for the aforesaid area on 
payment of proportionate price, The 
vendees have come to this Court in 
second appeal. ; 


*From decree of Ved Prakash Aggarwal 
_ Addl. Dist, J. Gurgaon, Camp at 
|. Narnaul, D/- 20-1-1969. j 


: KY/KY/E9338/81/SMA/SNV. 
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2. Mr. M. L. Sarin, appearing. for the 
vendees has urged that after Kishan 
fiad created tenancy in favour of 
Charanji plaintiff in Fabi 1964, -Kishan 
created two . mortgages with possession 


- in favour of Dhanpat Rai vide mortgage 


deeds dated 16th Nev. 1964 and 13th 
July, 1965 vide exhibits D. 2 and D. 3 
respectively, in respecs.of the swt 
land and, therefore,. rom the date of 
the aforesaid two moztgages Charanji 
plaintiff became tenant of the mortgagee 
and therefore, on 14th Dec, 1966 when 
Kishan sold the property, the plaintiff 
cannot in law be treated tenant of the 
vendor and as such could not pre-empt 
the -sale. - The learneg counsel wanted 
to take support of the cefinition of ‘land- 
owner and tenant’ as contained in Pun- 
jab Tenancy Act, 1887 and Punjab Secu- 
rity of Land Tenures Act, 1953. The 
argument is certainly ingenious, but 
after hearing the counsel] of the parties, 
I am of the view that there is no merit 
in the same. . 


3. Under S. 15 of the Punjab Pre- 
emption Act, the plaintiff could succeed 
only if he was able to show that he 
was tenant of the vendor on the date 
of sale, ‘date of suit and the date of 
the decree of the trial Court, It is not 
disputed that the plaintiff became tenant 
of the vendor in Rabi 1964 and con- 
tinued to be the tenant of the vendor 
till he created the two mortgages later 
on, What the counsel for the vendees 
wanted to urge was that the moment 
mortgages were created, the plaintiff 
ceased to be the tenant of the owner 
namely Kishan and became tenant of 
Dhanpat Rai mortgagee and since mort- 
gages were not redeemed on the date 
of sale, therefore, the plaintiff continu- 
ed to be tenant of the mortgagee up to 
the. date of sale and thereafter, and 


therefore, cannot be deemed as tenant 
of the vendor. The argument is devoid 
of force. By fiction of.law, Charanji 


may be treated as tenant of Dhanpat 
Rai mortgagee from tne date of crea- 
tion of the mortgages, but he would 
not cease to be tenart of the owner, 
namely: Kishan. Originally he was 


tenant of Kishan and from the date of - 


mortgages, he would .be. considered by 
lega] fiction tenant of Eishan and Dhan- 
pat ‘Rai and ` will continue to.be the 
tenant of these two persons til! the 
mortgagees are redeemed, and the mo- 


ment thé mortgages ane. redeemed, he. 
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„would, again. become. tenant of Kishan 
alone, On . this basis, I hold that 


Charanji plaintiff was tenant of Kishan 
vendor also on 14th Dec. 1966 when he 
made the sale and continued to. be so 
and therefore, the present suit was 


‘correctly filed by him to pre-empt the 


sale as a tenant of the vendor, The 
learned counse] for the appellant has 
failed to show that by creation of the 
two mortgages the tenancy rights of 
Charanjj plaintiff under Kishan owner 
came to an end either under any prin- 
ciple of law or on any precedent, 


4. On first principles I am of the 


view that the tenancy rights of Charanji 
under Kishan would continue so long 


Kishan has some interest including 
equity of redemption in his favour, If 
instead of mortgaging the property 


Kishan had sold the same to Dhanpat 
Rai then all rights of Kishan would 
have vested in Dhanpat Rai at one 
and the same time and instead of Kishan, 
Dhanpat Rai would have become his 
full landlord..and, therefore, any sale 
by Dhanpat Rai could be pre-empted 
by Charanji as his tenant — because at 
that time he would be the tenant of 
the vendor, - Instead of making a sale 


` to Dhanpat Rai if mortgages had been 


created in his favour, then what Kishan 
has done in law is that he has parted 
with part of rights in the immovable 
property while retaining some owner- 
ship rights namely equity of redemption 
and in'this manner it cannot be said 
that Charanjj plaintiff ceased to be 
tenant of Kishan. 


5. For the reasons recorded above I 
do not find any merit in this appeal and 
dismiss the same, but without any 
order as to costs, 

5 f Appeal dismissed, 
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I. S. TIWANA, J. 


Gram , Sabha, Village Rania and 
others, Petitioners v. The State .of Pun- 
jab and others, Respondents, 


- Civil Writ. Petn, No. 4575 of 1974, D/- 
23-9-1981, 


Punjab Haai 
S. 5 


‘net (3 of 1911), 
(1) — Extension of Municipal 


‘limits — Intention: of State Government 


— Publication of, in ‘such other man- 
KY/KY/E924/81/VVG/MVJ. ` 


90 P. & B, 


mer’ — Provision mandatory — Deter- 
mination of other manner of publication 


—- Has to be by State Government in* 


each case, 

The provision of S. 5 (1) as to publica- 
tion of intention of State Govt, to ex- 
tend the limits of a municipality, in 


such other manner in addition to pub- 


lication in Gazette is mandatory, The 
State Govt. has to determine the other 
manner of publishing its intention in 
each and every case having regard to 
the facts and circumstances of the case. 
There cannot be any general deter- 
mination of the method or manner in 
which the intention of the. State Govt. 
is to be published, C. W. P. No. 2889 
of 1975 decided on Sept. 5. 1979 
(P & H), AIR 1978 Puni & Har 290, Foll 
(Paras 3, 4) 

Where the State Government while 
issuing notification under S. 5 (1) did 
not determine the other mode of pub- 
licising its intention contained in. the 
notification but the contents of the noti- 
fication were publicised by the muni- 
cipality by beat of drums and affixa- 
tion, the notification ‘could be quashed 
for non-compliance of S. 5 (1) as the 
decision about the manner of publication 
and steps as to its cOmpliance have to 
be taken by the State Govt. and not 
by the municipal council whose limits 
are sought to be extended, ` (Para 5) 
Cases Referred: Chronological Paras 


1980 Tax LR NOC 11 (Punj & Har) 3 

AIR 1978 Punj & Har 290: 80 Puni me 
208 

. Suresh Amba, for Petitioners: pee 

Singh Khaira (for No. 1) and Kulwant 


Raj Chaudhary, (for No, 2) for Re“ 
spondents, ms 
ORDER :—~ These 154 landowners, 


cultivators and residents including the 
Gram Sabha and the Sarpanch of vil- 
lage Rania, Tehsil and District Gurdas- 
pur, impugn the notifications ` issued 
under sub-secs, (1) and (3) of S. 5 of 
the Punjab Municipal Act (for short, 
the Act), Annexures P, 1 and P. 2, ex- 
tending the limits of Municipal Com- 
mittee, Dhariwal, leading to the inclu- 
sion of 2377 Kanals and 10 Marlas of 
land of this village within those limits. 


2. The primary’ challenge to these 
notifications is on the ground of non- 
compliance of the provisions of sub- 
sec, (1) of S. 5 of the Act inasmuch 
2s the State Government failed to deter 
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mine the other manner in which its 
intent to extend the Municipal limits 
was to be published and the lack of 
such publication. On behalf of respon- 
dent No. 1, i.e, -the State Govt, it is 
pleaded in para. 1 of the written state- 
ment that the notifications, Annexures 
P. 1 and P, 2, were published in the 


Government Gazette and for the rest of. 


the compliance of the provisions of sub- 
sec. (1) it was for respondent No, 2, 
that is, the Municipal Committee, to 
carry out the sams. In the later part 
Of the said written statement, je. 
para 3 {c), it has been stated that pub- 
lication was, in fact. made in village 
Rania by beat of drum on Feb. 22, 1974 
informing the villagers to file objections, 
if any, with the Deputy Commissioner, 
Gurdaspur, within six weeks from the 
date of the publication. It is also main- 
tained that notices to that effect were 


. pasted at conspicuous places in the vil- 


lage. The Municipal Committee in its 
return too maintains that such a pub- 
lication through beat of drum was car- 
ried out and a note recorded by the 
Secretary of the Municipal Committee 
(Annexure R. 2) is also produced in 
support of this stand. In order tò ap- 
preciate the respective contentions of 
the learned counsel for the parties it is 
but necessary to reproduce the contents 
of sub-sec. (1) of S. 5 of the Act which 
read as follows :— 


*(1) The State Government, may. by 
notification published in the 
Gazette and in such other manner as it 
may determine, declare its intention to 
include within a municipality any local 
area in the vicinity of the same 
defined in the notification whether such 
area.is a municipality or a notified area 
under this Act or not.” 


The stand of Mr. Amba, learned: counsel 
for the petitioner is that this sub-sec- 
tion makes it imperative for the Govern- 
ment to publicise its intention about the 
extension of the municipal limits of 
a municipality in such other manner or 
mode (in addition to the publication in 
the Gazette) as it may determine, 
Further the learned counsel maintains 
that this determination has to be in 
each and every case wheneyer the State 
Government makes up ifs mind to extend 
the limits of a Municipality, On the 
other hand, the learned counsel for 
the respondents maintain that (i) the 
provisions of sub-s, (1) of S. 5 laying 


Official — 


and - 
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down that the intent of the Govern- 
ment has to be published in any other 
manner than the publication. in the 
State Gazette is only directory, (i the 
Government can take a general. deci- 
sion laying down the manner and mode 
in which it has to be.. published: and 
(iii) in the case in hand, such manner 
and mode was determined and was 
complied with, 

3. After hearing the learned camsel 
for‘ the parties at leng-h and giving, my 
thoughtful consideration to the entire 
matter, I find that-the contentions rais- 
ed by the learned counsel for the peti- 
tioners are full of merit. The’. argu- 
ment of the learned ccunsel for tha re- 
spondents stated at: Nc. (i) above was 
considered in two earlier deciSioms of 
this Court in Gupta Iron & Steel Roll- 
ing Mills v. State of Punjab «CWP 
No, 2889 of 1975, decided on 5-9-.979: 
(1980 Tax LR NOC 11)) and Ram Singh 
v. State of Haryana, AIR 1978 Punj & 
Har 290, and was negetived, 

4. So far as the stand of the learned 
counsel for’ the respondents stated at 
No, (ii) is concerned, I find that bare. 
reading of sub-sec, (1; of S. 5 O° the 
Act indicates that the other mannear in 
which the State Government is to dec- 
lare or publicise its intention abou: the 
inelusion of any area within the muni- 
cipal limits, refers to a particular de- 
icision of a notification issued bẹ the 
‘Government and this decision has to 
be taken by the Government and none 
else, In this view of the matter, -here 
cannot possibly be any general ceter- 
mination of the metho] or manner in 
which the intention of the State Govern- 
ment has to-be publicised. Such a de 
termination has to be made keepirg in 
view the facts and xircumstance: of 
each case. 

5. With regard to 
mentioned at No. (iii), she learned coun- 
sel for the State -espondent very 
frankly and fairly corcedes that- here 
is no record available “with him to show: 
that while issuing notitication Annexure 
P-1, the State Government ever deter- 
mined the other mode Gr manner òf pub- 
lication in which the intention spe-ified 
in this notification was to be publicised. 
He however, points ont that a general 
decision was taken by fhe State Goer- 
ment somewhere in the year 1954 waere- 
by it had been laid cown that when- 
“ever a notification under S, 5 (1.07 the 


the submssion 
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Act is published in the gazette, the con- 
tents of the same should be publicised 
by beat of drum..and affixation. At the 
same time he points out that even that 
record is not available with him or with 
the department. In. the face of this 
factual position anything done’ by the 
municipa] . committee even if it has 
been actually done — though it is being 
disputed by the learned counsel for the 
petitioner — would not satisfy the re- 
quirement of sub-sec. (1) of S. 5. As 
already pointed out, the decision about 
the mode and manner of publication 
has to be taken by the Government and 
it is for the Government to see to its 
compliance. ` It cannot be left to the 
municipal authorities to choose the man- 
ner in which such publicity has to be 
made or to satisfy itself that it has 
actually been so made, i 
6. In the light of the discussion 
above, I find that the notification issued 
under sub-s, (1) of S. 5 of the Act (An- 
nexure P. 1) in so for as it relates to 
the revenue estate of village Rania, is 
wholly . unsustainable. and as a necessary 
consequence, the notification following 
it, i e, Annexure. P. 2, issued under 
sub-s, (3) has also to be quashed to that 
extent, I order accordingly with no 
order as to costs.. 
3 ` Order accordingly. 
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‘Ss, S. SANDHAWALIA, C., J. AND 
`D. S. TEWATYA, J. 
Umrao Singh and others, Appellants 
v. Mehar Chand and others, Respon- 
dents, 


L. P. A. No. 991.0f 1980 in C. W. P. 
No. 4560 of 1978, D/- 1-9-1981.* 


Constitution of India, Art. 226 — 
-Punjab Gram Panchayat Act {4 of 1953), 
Ss. 13-C and 13-0 — Alternative remedy 
— Election dispute — Efficaciousness of 
alternative remedy — Expiry of time 
for availability of remedy is not a ground. 
€C. W. P. No. 4560 of 1980, D/- 24-9-1980 
(Punj). Reversed, (Punjab Gram Pan- 
chayat Rules (1960). R. 32) 

-The existence of alternative remedy 
does not constitute an absolute bar on 


"Against -judgment of S. P. Goyal J., in 
‘Civil Writ petn. No. 4560 of 1980, 
D/- 24-9-1980. ` ; 


KY/LY/F219/81/MVJ 
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the exercise of the powers under Art. 
226, The High Court always retained 
the discretion to exercise its power 
under Art. 226 if it found the alterna- 
tive remedy to be expensive, jnade- 
quate or inefficacious, Where alterna- 
tive remedy has been ` found to be 
efficacious and adequate, the Courts 
have unfailingly relegated the peti- 
tioner to the availing of the alternative 
remedy, 


In the instant case, a single Judge of 
the High Court disallowed the  preli- 
minary objection regarding the main- 
tainability of the writ petition on the 
ground of existence of alternative re- 
medy on two grounds: (1) that the al- 


ternative remedy of the regular elec- 
tion petition had become inefficacious 
because of the passage of time — the 


election was held in the year 1978 and 
2l/ years had passed by the time the 
petition came up for final decision, 
and (2) that he was doubtful if the 
election as a whole could be challenged 
by way of an election petition, for, ac- 
cording to him, the entire election was 
void ab initio. (Para 8) 


Held, that the view of the Judge that 
the alternative remedy was inefficacious 
not in itself but because it could no 
longer be availed — the time to avail it 
having already expired by the time 
aggrieved party decided to approach the 
High Court — is not the correct view. 
If such would be the view of the 
efficaciousness of an alternative remedy, 
then there would be no alternative re- 
medy which could not be rendered in- 
efficacious by a party which does not 
wish to avail of it by merely waiting 
and allowing the limitation to expire, 
C. W, P. No. 4560 of 1980, D/- 24-9-1980 
(Punj) Reversed, (Para 9) 


Held further, that Section 13-O (1) 
(a) clearly envisages that if the result 
of the election in so far as it concerns 
the elected person has been materially 
affected by any non-compliance with 
the provisions of the Act or of any rule 
made under the Act, the prescribed 
authority shall set aside the election of 
the elected person, Under the compli- 
ance of the provisions of the Act and 


the Rules made thereunder, only a per- 
son validly appointed as the returning 


officer could declare a person to . be 
elected under Rule 32 of the Gram 
Panchayat Rules, 1960. But, if, in fact, 


/ 
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A.I. R: 


sOn' who admittedly -was not the return- 
ing officer or a persor purporting tó 
act as the returning officer although 
was not legally so appcinted, then that 
would be a clear non-compliance with 
the provisions cf the Act, and there- 
fore, election of such a Panch could 
have been impugned before the pre- 
scribed authority within the prescribed 


period, (Paras 14, 15) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1612 , 10 
(1980) Civil Writ No. 4485 of 1978, 

D/- 25-4-1980 (Punj) . 11 


1979 Tax LR 1564: (1978) 80 Pun LR 

644: 1978 Rey LR 613 (Puni) 10 
AIR 1977 SC 1703: (1977) 2 SCJ 305 10 
AIR 1975 Punj 115: 1974 Punj LJ 513 


(FB) 10, 11, 13 
1973 Punj LJ 623: 1973 Rev LR 747 
7, 10 

1973 Cur LJ 594: 1973 Rev LR 499 
(Puni) 7, 10 
AIR 1957 SC 242: 1957 SCA 433 13 
AIR 1954 SC 513: 1954 All LJ 525: 


1955 SCA 41 13 


Gopi Chand with Mani Ram, for 
Appellants; G. C. Garg, for Nos, 1 and 
2, for Respondents, 


D. S. TEWATIA, J.:— 
the election of Panches, respondents 3 
tọ 7 to the writ petition, met with 
success with the learned single Judge 
despite a threshold objection to. the 
maintainability of the writ petition in 
view of the unavailing of the alterna- 
tive remedy by the petitioners by way 
of election petition before the prescrib- 
ed authority under the Punjab Gram 
Panchayat Act, 1952 (as adopted by the 
Haryana State vide. Haryana Adapta- 
tion of Laws Order, 1968, read with 
Sec, 88 of the Punjab Reorganisation 
Act of 1956), hereinafter referred to as 
the Act. The 
ment of the learned single Judge in 
this Letters Patent Appeal is confined 
to this aspect only. 


2. Before concretising the rival as- 
sertions and resolving them. a few rel- 
evant facts, directly bearing upon the 
contentions advanced on behalf of the 


_ Challenge to 


appellants, deserve noticing at the yery 


outset. 


3. The Haryana Government con- 
stituted Nangal Sabha under Sec. 5 of 


the Act; vide notification dated 15-4+— 


attack against the judg- 


`- the result was declared either by a per- . . 
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1977, In that notification, the .strength 
of the executive committee of the Gram 
Sabha also known as Gram Panchayat, . 
including the Panches and the Sar- 
panch, was fixed at 6-5 from the gene- 
Tal quota and one fron: the reserved 
quota to be elected from amongst the. 
members of. the scheduled castes, Sub- 
sec, (1) of Sec, 5 of the Act envisages 
election of a woman-Paach and where 
none is elected, then it provides for 
co-option of one woman~Panch, 


4. From aspirants [or Panchship 
the returning officer, respondent No. 1 
to the writ petition, received in all 
only eleyen nomination->apers, Six of 
them, however, withdrew. with the 
result that five candidates remained 
in the field. Under the rules, then 
operative, there were two separate 
constituencies — one for the Sarpanch 
and the other a  multi-member single 
constituency for the Panches, Each 
elector of the Gram Sabra was to cast 
- two votes — one for the Sarpanch and 
the other for a Panch of Ais choice, Four 
candidates in the genera. category and 
one candidate in the scheduled caste 
reserve category . receivirg the highest 
votes in the respective category were 
to be declared elected as Panches from 
the multi-member single constituency. 
In the given situation, since only five 
candidates, including a~ scheduled caste 
candidate, remained in the. field and 
only five Panches were to be elected 
for five seats, there ought not to have 
, been any election. However, the elec- 
“ tion was held on 8-6-19%8 and the re- 
‘turning officer declared first four, that 
is, respondents 3, 4, 5 anc 7, to be elec- 
ted as Panches, and Pardhati, who se- 
cured the fourth position amongst the 
general category candidates was dec- 
lared unsuccessful under a wrong view 
of the notification dated 15-4-1977 ibid 
that only four Panches including a 
scheduled caste Panch was to be elect- 
ed. and the fifth Panch — a woman — 
was to be co-opted, 


5. The two petitioners, who were 
voters of the said Gram Sabha, on 4-11- 
1978, filed the present writ petition 
challenging initially the election .of the 
Sarpanch, respondent No. 2,. and Pan- 
ches, _ respondents 3, 4, 5 and 7, and 
co-opted woman-Panch, respondent 
No, 8 but this petition was later on 
@ amended | on 7-5-1980, and the election 
of Parbhati, who was declared unsuccess~ 
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ful ‘by the- returning officer but later 
on. was declared elected as member of. 
the Gram Panchayat,. Nangal, by the 
State Government, vide notification 
No, 53197, dated 13-9-1978, annexure 
P. 3, was also challenged, 

6. At the argument stage, the peti- 
tion -against the Sarpanch, respon- 
dent No. 2, was, however, not pressed. 


7. The learned single Judge dis-, 
allowed the preliminary objection with 
the following observations :— 


“Reliance for this contention was 
placed by the learned counsel] on Pri- 
tam Singh v. State of Punjab, 1973 
Pun LJ 623 and Tarsem Lal v. Buta 
Ram, 1973 Cur LJ 594. I am, however, 
unable to subscribe to the view of the 
learned counsel] because with the pass- 
age of time, the remedy of the regular 
election petition has become inefficaci- 
ous, The election was held in the year 
1978 and two and a half years have 


passed since then, The term of the 
Gram Panchayat being five years, if 
the petitioners are relegated to the 


ordinary remedy. they are not likely to 
get any relief by the time the term of 
the Panchayat expires, Moreover, it is 
also doubtful if the election as a whole 
can.be challenged by way of an elec- 
tion petition, In these circumstances, I 
do not think it proper to dismiss the 
petition because of the availability of 
the ordinary remedy under the statute.” 


The concept of alternative remedy as 
a restraint on the power of the High 
Court to entertain a given petition in 
exercise of its extraordinary writ juris- 
diction under Art. 226 of the Constitu- 
tion of India, either when it drew its 
potency from ‘self-control’ or call it 
‘judicial restraint’ that. the High Court 
imposed upon itself in the exercise 
of its power under Art, 226 of the Con- 
stitution which otherwise was plenary 
in its sweep and recognised no such 
bound or for a brief period from enact- 
ment of Forty-second Amendment to 
the Constitution, when amended Arti- 
cle 226 itself gave recognition to the 
existence of the alternative remedy 
as being a bar to the entertainability 
of writ petitions of certain categories 
mentioned therein, the judicial opinion 
has been umanimous that existence of 
alternative remedy did. not constitute 
an absolute ‘bar on the exercise of the 
powers under Art. 226 of the Constitu- 
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ition. The High Court always retained 
the -discretion to . exercise its power 
under Art. 226 if it found the alterna- 
tive remedy to be expensive, inadequate 
or inefficacious, Where: alternative re- 
medy has been found to be efficacious 
and adequate, the Courts have. unfail- 
ingly relegated the. petitioner to the 
lavailing of the alternative remedy, 


8. A perusal of the’ observations of 
the learned single Judge would show 
that he was. persuaded to disallow the 
preliminary objection by two facts: (1) 
that the alternative remedy of the re- 
gular election petition had become in- 
efficacious because of the passage of 
time — the election was held in the 
year 1978 and 2/4 years had passed by 
the time the petition came up for final 
decision, and (2) that the learned single 
Judge was doubtful if the election as a 
whole could be challenged by way of 
an election petition, for according to 
him, the entire election was void ab 


initio, ? 
9. The - first pion: that falls -for 
consideration is as to. whether the 


efficaciousness or adequacy of an al- 
ternative remedy is to be seen with 
reference to the. nature of the ‘aiterna- 
itive remedy’ or with reference to the 
time when the party decides to have 
his grievance redressed, The learned 
single Judge appears. to think that the 
alternative remedy was inefficacious not 
in itself but because it could no longer 
be availed — the time to avail it having 
already expired by the time aggrieved 
party decided to approach the High 
Court, With respect,. that is not- the 
correct view. If such would be the view 
of the efficaciousness of an alternative 
remedy, then there would’ be no alter- 
native remedy which could not be ren- 
dered inefficacious by a party which 
does not wish to avail of it by merely 
waiting and allowing the limitation to 
‘expire, 


0.. On the 





- contrary, the concensus 


of judicial opinion expressed in Pritam’ 


Singh v.. State of Punjab. 1973 Pun LJ 
623: Tarsem Lal v. Buta Ram etc, 1973 
Cur LJ 594; and-Avon Scales Company 
v. State of Haryana (1978) -80 Pun LR 
644: (1979 Tax LR 1664) is that if a 
a party does not avail of the alternative 
remedy . within the period prescribed 
by the given statute, then the other 
party acquires a valuable right and 
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“exercise of 


ALR, 


the High Court would- be depriving that 
party of that right by permitting the 

aggrieved party to invoke its extraor- 
dinary- writ jurisdiction after the limi- 
tation - for seeking the alterna- 
tive meds had - expired as- there=,~ . 
by such a party would have a period 
longer than the statute had intended 
for the redress of. its grievance, This 
view-has received the seal of authority 
even of the apex Court, as would be 
clear from the following observations ` 
of Krishna Iyer, J. who delivered the 
Opinion for the Bench. in K. K. Shrivas- 
tava v, Bhupendra Kumar Jain, AIR 
1877. SC 1703 :— 

“It is important to Zoia what the 
High Court has overlooked is that the 
period of limitation prescribed by the 
rules is 15 days and if writ petitions 
are to be entertained long afterwards 


it will stultify the statutory 
provision......... 


Aside .from above it deserves highlight- 
ing that in regard-to the challenge per- +7 
taining to election of-a candidate, their 
Lordships expect. that ‘judicial restraint’ 
exhibited by the- High Courts ‘in the 
their extraordinary ‘writ 
jurisdiction - should be bordering 
on. tota] ‘self-denial,’ as would be evi- 
dent from the following observations 
of Krishna Iyer, J. made in K. K: Shri- 
vastava’s case (supra) (at p. 1704): 

“It is well settled law that- while 
Art, 226 of the Constitution -confers a 
wide power on the High Court there 
are equally well: settled limitations , 
which this Court has repeatedly point- 
ed out on the exercise of such power, ` 
One of them which is relevant for the 
present case is that where there js an 
appropriate or equally efficacious remedy 
the Court should keep its hands off, 
This is more particularly so where the 
dispute relates to an election. Still 
more sO where there is a statutorily 
prescribed remedy which almost reads 
in mandatory terms,..... 

As to the second aspect of the reason= 
ing of the learned single Judge that he 
was- doubtful if the whole election 
could be challenged by way of an elec- 
tion petition, it may be observed that 
here again, with respect, he appears to 
run counter to the judicial consensus 
which finds expression in the following - 
observations of Krishna [Iyer J. in oa, 
K. K. Shrivastava’s case (AIR 1977 sop 
1703 at p. 1704). (supra); 
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“There is no foundation whatever 
for thinking that where the challenge 
is to an ‘entire election’. then the writ 
jurisdiction springs into action.” i 
, The above view has been reiterated by 

their Lordships of the Supreme Court 
in a recent decision reported in Bar 
Council of Delhi v. Surjeet Singh, AIR 
1980 SC 1612, and the following obser- 
vations of N. L. Untwalia J. who wrote 
the opinion for the Bench, in this re- 
gard can. be recalled with advantage 
(at pp. 1620, 1621) :=— 

“The view that merely because the 
whole election has been challenged by 
a writ petition, the petition would be 
maintainable in spite of there being an 
‘alternative remedy being available, so 
widely put, may not be quite correct 
and especially after the recent amend- 
ment of Art, 226 of the Constitution. if 


the alternative remecy fully co- 
vers the challenge io the elec- 
_ tion then that remedy and that re- 


medy alone must be resorted to even 
though it involves the challenge of the 
election of all the succ2ssful candida~ 


What is more, it appears that the view 
expressed by a Full Bench of ~ this 
Court in Zile Singh v. State of Haryana, 
AIR 1975 Punjab & -Haryana 115, had 
not been brought to the notice of the 
learned single Judge, - wherein it had 
been clearly enunciated that an elec~ 
tion petition under Sec, 13-B of the 
Act, as amended and epplied in Har- 
yana, calling in questicn the election 
of all the Panches elected at one time 
to a particular Panchayat was compet- 
ent, The prescribed avthority under 
Sec, 13-C had the jurisdiction to enter- 
tain and decide such a petition on 
merits, i ; z 
11. Mr. Garg then lestly contended 
that since the election of Parbhati,. who 
was declared elected by the State Gov- 
ernment, vide notification dated 13-9- 
1978, could not have teen challenged 
before the ‘Election Tribunal’ and he 
was elected. Panch only on 13-9-1978 — 
long time after the appellants were de~ 
clared elected as Panches — so the 
election of Parbhati had perforce to 
be challenged on the. writ side and if 
the voter-petitioners, respondents here- 
in, had succeeded in getting his elec- 
, tion set aside as they have, vide order 
` dated 25-4-1980 passed in Civil Writ 
No. 4485 of 1978 (Shera - Ram v. State 
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of Haryana and others), and if the High- 
Court had necessarily to set aside the 
election of other Panches, that is, ap- 
pellants herein, by virtue of the ratio 
of Zile Singh’s case (AIR 1975 Punj 
115) (FB) (supra) then the  voter-peti- 
tioners could also then justifiably chal- 
lenge the election of the appellants on 
the writ side without availing- the al- 
ternative remedy, © 


12. The learned counsel, we are 
afraid, is assuming too much when he 
says (1) that decision of the High Court 
setting aside the election of Parbhati 
by. quashing the (State Government 
notification dated 13-9-1978 as being il- 
legal, would have necessarily invoived the 
quashing of the election. of other Pan- 
ches too and, (2) that election of Par- 
bhatj could not have been challenged 
before the ‘Election Tribunal.’ 


13. As regards the first, it may be 
Observed that Parbhati had secured 
fourth position amongst’ general cate- 
gory candidates in that multi-member 
single’ constituency, Neither in the 
contingency where either the Election 
Tribunal or the High Court was to 
find that . Parbhati was wrongly dec- 
lared unsuccessful by the Returning 
Officer nor in the other contingency 
where his election as Panch by virtue of 
Government notification dated 13-9-1978 
was to be set aside by the High 
Court -as a result of the said notifica- 
tion, the election of the other Panches 
was to be adversely affected much 
less to be necessarily quashed, It 
would have been a different matter if 
his nomination papers had been reject- 
ed by the returning officer and the 
Election Tribunal or the High Court 
was later on to find that his nomina- 
tion papers were wrongly rejected.. then 
that fact would have necessarily result- 
ed in the declaration of the election of 
other- successful Panches also as in- 
valid, as held by a Full Bench of this 
Court in the case of Zile Singh (AIR 
1975 Punj 115) (supra) following the 
ratio of. the Supreme Court decisions 
in Vashist Narain Sharma v. Dev 
‘Chandra, AIR 1954 SC 513 and Sur- 
endra Nath Khosla v. Dalip Siah; AIR 
1957 SC 242. 


14. As regards 
be pointed out 


the second, it may 
that the provisions of 


‘Sec. 13-C. of the Act, which are in the 


following terms, -in terms clearly en- 
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‘visage a challenge to the election of 
any person as a Panch or Sarpanch on 
the grounds mentioned in Sec. 13-0 of 
the Act :— 


"13-C. (1) Any member of the Sabha 
may, on furnishing the prescribed 
security in the prescribed manner :— 
. (a) where an election was held after 
the 12th August, 1960, and before the 
27th September, 1962, within | thirty days 
of the latter date: or 


(b) where an election is held after 
the 27th September, 1962, within thirty 
days of the date of announcement of 
the result thereof: 


Present on one 
grounds specified in 
Sec. 13-O to the prescribed authority 
an election petition in writing against 
the election of any person as a Sarpanch 


or more of the 
sub-sec. (1) of 


“13-0. (1) If the prescribed authority 
is of the opinion— 


(a) that on the date of his election 
the elected person was not qualified or 


was disqualified to be elected under 
this Act; or ` . 
` (b) that any corrupt practice has 


been committed by the elected person 
or his agent or by any other person 
with the consent of the elected person 
or his agent; or 

(c) that any. nomination has been ; im- 
properly rejected; or 

(d) that the result of the election in 
So far as it concerns the elected person, 
has been materially affected. 

(i) by the improper acceptance of any 
nomination: or 

(ii) by the improper -reception, refu- 
sal or rejection of any vote or the re- 
ception of any vote which is void; or 


(iif) by any non-compliance with the 


provisions of this Act or of any rule.. 


made under this Act, the prescribed 
. authority. shal] set aside the elechon of 
the elected person, . 

ko % g 2 -x en 


Subctause (iii) of cl. (d) of ‘sub-sec, (1) 
öf S. 18-O of the Act reproduced above, 
clearly envisages that if the result of 
the election in so far as it concerns the 
elected ‘person, has þeen materially 
affected ‘by ahy non-compliance with 
the provisions ‘of’ this: Act or of any rule 
‘made under this Act, the prescribed 
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. *From decree ‘of P. L. Sanghi, 


A.L R. 


authority shai} set aside the election of 
the elected person, ; 

15. Under the compliance of the 
provisions of the Act and the Rules 
made thereunder, only a person validly <. 
appointed as the returning officer could” 


declare a person to be elected (see 
R. 32,of the Gram Panchayat Rules, 
1960). But, if in fact, the result was 


declared either by a person who admit- 
tedly was nct the réturning officer or 
a person purporting to act as the re- 
turning officer although was not legally | 
So appointed, then that would be a 
clear non-compliance with the provi- 
sions of the Act and, therefore, election 
of such a Panch ‘could have been im- 
pugned before the prescribed authority 
within the prescribed period. 


16. For the reasons aforementioned, 
we allow this appeal and set aside the 
Judgment of the learned single Judge 
and dismiss the writ petition, However, 
there would be no order as to costs. _ 

S. S. SANDHAWALIA C. Ji: | 
I agree, 

í Appeal allowed, 
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Murari, Appellant y. Pehlad died and 
represented y L. Rs. Hardevi and 
others, Respondents, ` 

Second Appeal No. 603 of 1971, D/- 
14-8-1981* 

Bengal Land (Redemption and Fore- ` 
closure} Regulation (No. 17 of 1806), ; 
Sec. 8 — Notice — Validity — Notice 
by Court on printed form — Sec. 7 
referred — Mortgagor told to pay or 
tender amount or deposit sum “into this 
account” meaning thereby into ‘Court 
— Held mistake did not invalidate no- 
tice especially when Sec. 7 had been 
mentioned. AIR 1934 Lah 436 Rel. on; 
AIR 1923 Lak 71 (2), (1911) 2 Ind Cas 
580 (Lah), AIR 1926 Lah 112, AIR 1926 
Lah 215 and AYR 1927 Lah 141, Ref. 
de patesape ts : . (Para 11) 
Cases Referred: Chronological Paras 
AIR 1934 Lah 436: 35 Pun LR 433 10 
AIR 1927.Lah 141: 28 Pun LR 153 9 
‘AIR -1926 Lah 112° -89 Ind Cas 475 `9 


Sr. Sub. 
J. with. enhanced appellee powers — 
‘Rohtak, D/- 8-2- 1971. = 


KY/LY/F220/81/ER/RSK - ae 
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AIR 1926 Lah 215: . 
AIR. 1923. Lah 71- 


26 Pun LR 743 9. 
(Oye “68 -Ind Cas’ 


883 9, 10 
(1911) 12 Ind Cas 530: 1912 Pun LR 
' 83 ` 9 


Balwant Singh ‘Gupta, for Appellant; 

S..K. Goyal, for Respond=nts, 
- JUDGMENT :— This - Jefendant’s se- 
cond appeal against a jucgment and de- 
eree of reversal has arisen in these cir- 
cumstances :-— 

2. The 
a suit for declaration tha: they had be- 
come the owners of the swit land. It was 
alleged by them that thé land in suit 
was mortgaged by the defendant Murari 
(now represented by his egal heirs) 
their favour on 15-5-1963 for Rs. 8500/- 
by conditional 
a stipulation that in case the defendant- 
mortgagor ‘failed to redeem the land in 
dispute within six months i. e, by 15-11- 
1963, the land mortgaged shal] be deem- 
ed to have been sold to the plaintiffs 
for the consideration already received. 
by the defendant, It was alleged that 
the plaintiffs duly served a notice upon. 
the defendant demandirg : repayment. 
of the consideration, but the latter did 
not pay it up in the year of grace, 
Thereafter the plaintiffs claimed to, have 
applied to the District Judge, Rohtak 
for issuance of notice to the defendant 
u/s, 8 of the Bengal Regulation No. XVII 
of 1806 (briefly called the Regulation). 
Statutory notice was alsə duly served 
. upon the defendant, Tke- application. 
was filed by the learned District Judge, 
Rohtak, ‘on 6-8-1966 since the defendant 
failed to pay the mortgage amount with- 
in the time allotted. The plaintiffs thus 
claimed that they had ‘become the 
owners of the land in dispute and pray- 
ed for the declaration asked for. 

3. The defendant, while admitting 
the transfer, resisted the suit. He de- 
nied receipt of any notice of demand 
as allegedly 
He also denied that any notice was ser- 
ved upon him which might have been 
issued by the District. Judge. In the al- 


ternative it was pleaded that the notice, - 


if any, issued by- the District Judge was 
not served in the manner required by 
law inasmuch as ‘no. copy of the peti- 


tion to foreclose or copy of. the mort- 7 


gage deed ete., ‘had been- delivered to. 

“the defendant as: also that the’ conditions 

prescribed by. Ss. 7 and § ‘of the ‘Regu-, 
. 1982, P. & gi IV. -G—49. 
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plaintiff-respondents brought - 


in ` 


sale, The deed contained ; 


served by the plaintiffs.. 


.Of. the Regulation. 


F demanding . ‘the . 
. Money before ‘the _application was- made. 


Pehlad.. © o4 -P&H 9T 


-lation had not: been- observed or the | 


proper procedure with . regard - thereto. 


-He prayed for the dismissal of the suit. 


- 4 On the pleadings of the parties, 
the following issues were framed:— 
- 1, Whether mortgage mentioned in 
para 1-of the plaint has been validly 
foreclosed and the plaintiffs have be- 
corhe owners of the land in dispute? 

1-A. Whether the plaintiffs issued a 
valid notice of demand on the defen- 
dant before the foreclosure proceedings 
and was the service of the defendant 
validly effect (sic) of the said notice? 

2. Relief. 

5. The learned trial Court held 
both the issues against: the plaintiffs 
and in the result dismissed the suit. 
On appeal, the learned Senior Sub- 
Judge, Rohtak exercising enhanced ap- 
pellate powers reversed the finding on 
both the issues, set aside judgment and 
decree of the trial Court and decreed 
the suit leaving the parties to bear 
their own costs. . Now the defendant has . 
approached this Court praying for the 
dismissa] of the suit, 


6. Shri Balwant Singh Gupta, the 
learned counsel for the appellant, main- 
tains that no valid notice of demand was 
served by plaintiffs upon the defen- 
dant before the foreclosure proceedings 
as also that no proper notice u/s, 8 of 
the Regulation was served upon the de- 
fendant by the learned: District Judge. 
On the other hand Shri S. K. Goyal, 
the learned counsel] for the respondents, 
repudiates the claim of. the defendant 
and asserts that the lower appellate 
Court on proper material had come to 
the conclusion that the requisite notices 
had been served and those being find- 
ings of fact could not be interfered with 
in second appeal. 


`q. To appreciate the respective con- 
tentions of the parties, it would be ap- 
propriate to take a note of the require- 
ments of Ss. 7 and 8 of the Regulation. 
It is essential for the mortgagee to first 
make a demand of the payment. from . 
the mortgagor. This’ is a pre-requisite 
before moving the District-Judge u/s. 8 
Here the plaintiffs. 
clearly mentioned ‘in the. plaint ‘that the 
defendant was given a registered notice 
payment of mortgage 


At me trial; 1: they. Produced . mace Hoshiar 
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Singh Rathi, Advocate, Rohtak as P. W. 
1 who deposed that before making the 
application on behalf of the plaintiffs 
in the Court of District Judge, Rohtak, 
he had issued a notice of demand to the 
defendant by registered post and ac- 
- knowledgement due receipt received 
back by him carrying the signature of 
the defendant was. Exhibit P, 2 present 
on the foreclosure file of the District 
Judge, An office copy kept by him of 
the notice of demand, as he stated, had 
been filed with the foreclosure applica- 
tion and was placed on that judicial 
file, Argument has now been built, as 
was done in the Courts below, that the 
copy of the notice was not available on 
that file arid thus it could not be assu- 
med as to what the notice allegedly sent 
by the plaintiffs purported to be. The 
lower appellate Court called for the file 
of District Judge, Rohtak (as has been 
done now by me) and took note there- 
from that the list of documents signed 
by the counsel for the plaintiffs men- 
tioned of copy of notice dt. 4-2-1966 
sent by the plaintiffs to the defendant. 
Though on the file the postal receipt 
and original acknowledgement due re- 
ceipt purported to have been signed by 
the defendant are present, yet the copy 
of the notice was found missing from 
the file. The lower appellate Court also 
inferred that some pages on the file 
were missing and jt appeared that the 
original mortgage deed as also a copy 
of the mortgage deed were produced by 
the applicants in the Court of the Dis- 
trict Judge. From this- he inferred the 
existence of the copy of the notice, and 
hence on the statement of Shri Hoshier 
Singh Rathi P. W. 1, despatch of notice 
to the defendant was held a consequ- 
ence, which could not be overlooked. 
8. The learned counsel for the appel- 
lant contended that in the absence of 
the copy of the notice, it could not be 
assumed what were the contents thereof. 
The argument indeed is ingenious but 
loses much of its sheen in the light of 
the other material available on the re- 
cord, Undeniably the acknowledgement 
due receipt bears the signatures of 
Murari defendant in Urdu, Corrobora- 
tive with the postal receipt, it proved 
' that some letter was sent by Shri Hos- 
hiar Singh Rathi to the defendant un- 
der registered cover and it was received 
by him. The defendant did not. bring 
forward the containing documents re- 
ceived within the registered cover to 
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demolish the case of the plaintiffs, Thus 
the lower appellate Court rightly in- 
ferred from those documents aided by 
the 


A.I. R. 


statement of Shri Hoshiar Singh _ 


Rathi that he had served a valid de- ` 


mand notice on the defendant and to 
this no fault can be found, The validity 
of the demand notice was also, chal- 
lenged on the score that Shri Hoshiar 
Singh Rathi had stated that he received 
power of attorney from the plaintiffs on 
21-2-1966, had made an application to 
the District Judge on 24-2-1966, and 
that he had not got signed the power of 
attorney from the plaintiffs earlier. 
From this it was sought to be urged 
that Shri Hoshiar Singh Rathi had not 
been authorised by the plaintiffs to serve 
the defendant the requisite demand 


notice on behalf of the plaintiffs, This - 


argument is also misplaced as an Ad- 
vocate has the implied authority to act 
On behalf of his client unless that auth- 
ority by word, action or conduct is 
questioned by that party or repudiated 
by it. Here the plaintiffs have owned 
the notice served by Shri Hoshiar Singh 
Rathi to be their own. Thus in the 
circumstances execution of a power of 
attorney in favour of Shri Hoshiar Singh 
Rathi was not a pre-requisite for send- 
ing the demand notice to the defendant 
on behalf of the plaintiffs. The view of 
the lower appellate Court on that score 
is unassailable, 


9. The next argument ‘is built on 
the requirement of S. 8 of the Regula- 
tion. It is contended that the notice 
issued by the District Judge neither con- 
tained reference to S. 7 of the Regula- 
tion nor was copy of S, 7 or its trans- 
lation ‘sent therewith, Even the notice 
was alleged to be faulty as it did not 
contain the alternatives as required by 
law.. The counsel for the appellant does 
not dispute that notice was received 
from the District Judge but asserts that 
the same was not a valid notice and to 
press his point he drew my attention 
to Exhibit P. 3, the copy of the notice. 
It is extracted below:— 


E A Petitioner has applied to this 
Court u/s. 8 of. Regulation XVII of 1808 
for foreclosure of the mortgage and 
rendering the sale conclusive, as copy 
of his petition is herewith furnished to 


r 


you, and you are hereby informed that” 


unless within one year from the date 
of receipt of this notification you pay 
or tender to the said petitioner or to his 
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representative the sum lent under the 
said sale deed viz. Rs. 8500/- or the bal- 
ance of the sum remaining undischarged 
together with such interest as may 
be due thereon, or unless you pay 
the said sum into this account within 
the above period, the mortgage will be 
foreclosed and the conditional sale will 
become conclusive....... Pa 1 


It was argued on the strength of Tara 
Chand v. Chiman (1911) 12 Ind. Cas. 530 
(Lah) and Zora v. Chandu AIR 1923 Lah 
71 (2), both decisions rendered by Chevic 
J., and on later decisions of Behari Lal 
v. Balmokand AIR 1926 Lah 112: Diwan 
Singh v. Jiram AIR 1926 Lah 215: Go- 
bind Mal v. Ram Chand, AIR 1927 Lah 
141, that all the alternatives provided 
for in S. 7 of the Regulation had to be 
mentioned in the notice u/s. 8. Those 
were that the mortgagor had to be told 
that he had the option to pay or tender 
the sum asked for to the mortgagee or 
his legal representative or in the third 
alternative to deposit the same within 
the time specified in the Court within 
whose jurisdiction the mortgaged pro- 


perty was situated, According to the 
learned counsel for the appel- 
lant, the choice of Court de- 


posit was not made available to the 
defendant as per recital in Exhibit P. 3 
and that defect alone would make the 
notice and the foreclosure, proceedings 
void altogether, 

10. In Dhum Chand v, Kishan Chand 
ATR 1934 Lah 436, a Division Bench of 
Lahore High Court while interpreting 


the provisions took note of ‘some deci- - 


sions afore-quoteqd and in particular of 
Chevis J. in Zora v. Chandu, AIR 1923 
Lah 71 (2), but came to the conclusion 
in this manner :— 

“In my view the requirements of the 
law were fully complied with by the re- 
ference to Sec, 7 in the notice, That such 
reference is all that is necessary -has 


been -frequently decided and the un- 
necessary addition of the incomplete 
description of the mode of redemption 


allowed by Sec, 7 cannot affect the vali- 
‘dity of the notice. I can think of no 
principle of law which justifies any 
other view.” 

11. Now here in the notice, mention 
of Sec. 7 has been made. Options of ten- 
„der and payment have been enumerated. 
There is no dispute on that score, The 
dispute is with regard to “or unless you 
pay the said sum into this account with- 


r 
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in the above period” signifying that 
payment in Court was not suggested in 
the notice, From the summoned fore- 
closure file of the District Judge, I have 
noticed that the original from which 
copy, Exhibit P, 3, has been prepared 
is a printed form used by the Court in 
preparing the notice, This is the official 
copy kept on the record and the one 
sent to the defendant has not been pro- 
duced by him, The official copy is on 
official stationery and the recital afore- 
noted is printed there. It contains the 
signatures of the District Judge. In the 
Rules and Orders of the Punjab High 
Court, Vol, VI, Part A-II, there is a 
form prescribed for notice u/s, 8 of Re- 
gulations XVII of 1806 pertaining to 
petition for foreclosure of mortgage of 
land, It bears printed form No. 189, Now 
here the recital afore-noted is a part of 
that form, but the word is Court instead 
Of account as found in the printed form 
filled in as the official copy on the fore- 
closure file of the District Judge. So 
this is an obvious misprint. The notice 
sent by the District Judge on such form 
bearing this patent mistake would not 
proceedings especially 
when mention has been made of Sec. 7 
of the Regulation in the notice, Dhum 
Chand’s case (supra) would lend sup- 
port to this view. Even otherwise, there 
is no higher principle for the guidance 
of the Court than the one that no act of 
the Court should harm a litigant and it 
is the bounden duty of the Courts to 
see that if a person is harmed by a mis- 
take of the Court, he should be restored 
to the position he would have occupied 
but for that mistake, This is amply 
summed up in the maxim “actus curiae 
neminem gravabjt.” The copy of the 
notice on the foreclosure file, prepared 
and signed by the District Judge, could 
not by itself have misled the defendant 
for it never reached him, The notice 
which he received has not been brought 
On the file to detect if there was any 
such mistake which misled the defen- 
dant, The plaintiffs could not be made 
to suffer for such a defect in the official 
copy of the notice found on the District 
Judge’s file, No capital can be made 
out by the defendant for the printer’s 
error overlooked by the District Judge. 
The view of the lower appellate Court 
on this score is unassailable, It is equal- 
ly unassailable on the question whether 


the said copy of notice bore the initials 
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Or the signatures of the presiding Offi- 
cer since it has come to the view that 
these were his officia] signatures and. 
not mere initials, That is a finding of 
fact incapable of being interfered with 
in second appeal, : 


12. For the foregoing reasons, there` 


is no merit in the appeal which is here- 

by dismissed, There would, however, be 

no order as to costs, 
Appeal dismissed. 
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Gauri Shankar ` Verma, Petitioner v, 


Gauri Shankar v; State 


` laid down in addition to caste 


State of Haryana and others, Respon- ` 
dents. 
Civil Writ Petn. No. 3464 of 1981, D- 


8-9-1981. : 

(A) Constitution of India, Arts, 12, 15 
— Admission to medical entrance exam- 
ination — Maharshi Daya Nand Univer- 
sity is ‘State’ within meaning of Art. 12 
— It is entitled to lay down certain - in- 
‘come criteria for determining social and 
aayan] backwardness of the candi- 
‘date. _ 


The M. D. University is an autonomous 
body constituted under a specific enact- 
ment and it therefore falls within the 
four corners of the words “authorities 
. within the territory of India” in Art. 12, 

It is, thus, a State for purposes of Part 

HI of the Constitution and hence’ the 

M. D. University could lay down the in- 
come limit for determining social and 

educational backwardness of the candi- 

dates while giving admission to medical 

entrance examination. (Para 9) 

The State can make a special provision 
for advancement of classes, which it con- 
“siders socialiy and educationally back- 
‘ward and that will not be in contraven~ 
tion of clause (I) of Art. 15. Therefore, 
the State is entitled to lay down the 
‘eriteria for determining. socially and edu- 
eationally backward classes. M. D. Uni- 
versity being the State is also entitled to 
‘do so. i (Para 9) 


` (B) Constitution of India, Art. 15 — 


.M. D. University issuing prospectus for 
medical, entrance exam. — Expression 


“backward classes” — Definition based 
“on some income criteria — Valid. 

. Where the M. D. University issued a 
. prospectus for medical entrance examina- 
. tion and laid. down some income criteria 
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-16 — Admission to medical 


“institutions '-— E ; 
“Were not: bound: to: follow: them. (Para °8) 


ALR. 


for. determining the ‘backward class cans- 


didates it could nat be held to be bad. 
k (Para 11} 
While determining social and educa- 


tional backwardness if income criteria is 
l j criteria, 
it cannot’ be held to be bad. In clause (4) 
of Art. 15, the words used are “socially 
and educationally -backward ` classes”. 
Generally poverty is the root cause for 
social and educational backwardness. 
While determining social and educational 
backwardness, the economic aspect can- 
not be overlooked. AIR 1964 SC 1823.. Fol- 
lowed; AIR 1972 SC 1375 and’ AIR 1973 
SC 930, Disting. . (Paras 10, 11) 

(C) Constitution of India, Art. 15 — Ma- 
harshi Daya Nand University Prospectus 
for medical entrance exam., 1981-82 Chap. 


‘IV, ci. @ — Income criteria for falling 


within “backward classes” — Determina- 
tion and interpretation of, co 


_ The M. D. University authorities intend 
to give benefit of reservation to the can- 
didate of backward classes whosé nor- 
mal family income did not exceed Ru- 
pees 4,200 per annum. The intention of 
the authorities cannot be that if a candi- 


date belongs to a family whose.’ normal. 


income is much higher than Rs. 4,200 for 
several years and. it came down to Ru- 
pees 4,200 prior to the year in which he 
seeks admission, he will become éligible 
to seek admission, Similarly, thé auth- 
orities did not intend that if his family 
income. had been ‘below Rs. 4,200 
per annum for several years. and had in- 
creased to slightly over Rs. 4,200 in the 
year prior to the year in. which admission 
is sought, he becomes ineligible. In the 
circumstances, the only criterion can -be 
that the average annual income of the 
family in the previous years should not 
exceed Rs, 4,200 per annum. The average 
income of the past five years will be a 
reasonable criterion to do so. (Para 15) 


(D) Constitution of India, Arts. 15 and 
colleges — 
Reservation of seats for backward classes 
— Income criteria — Haryana Govt. In- 


structions dated 17-5-73 deleting income | 


criteria regarding members of backward 
classes — Members of backward . class 
‘brought at par with members of Schedul- 
ed Castes — Held, that the instructions 
applied only for recruitment to . service 


‘and they did not apply to reservation ‘in 


technical, . educational and professional 
Educational: ‘institutions 


VW. 
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Cases Referred: : 


AIR 1973 SC 930: 1973 Lab IC 565: 

1 SCC 420 
AIR 1972 SC 1375: (19723 1 SCA 214- 12 
AIR 1968 Ker 42: 1967 Xer LT 266 (ED) 
(1966) 1 Andh 
ir 


Chrenological ` Paras 
(1973) 
12 


AIR 1967 Andh Pra 352: 
WR 403 
AIR 1964 SC 1828: (19653 1 SCA 132 ..10 


R. S. Mongia, for Petitioner; R. P. 
Bhasin and J. L. Gupta, for Responcent 
No. 3. 


ORDER:— Briefly, the facts are ihat 
the petitioner being a Sunar, belongs to a 
backward class in Haryana. In terms of 
the Governmeni Instructions, dated 7th 
July, 1981 (copy Annexure P-3), regerd- 
ing reservation of seats in the educational 
institutions in Haryana, eight seats were 
reserved for candidates belonging to 
backward classes in ~he Government 
Medical College, Rohtak. For the purpose 
of admission to the M. B. B. S. Course 
in that College, an Entrance Examination 
was-held on 27th/28th June, 1981., The 
petitioner had passed the Pre-Medical 
Examination from the Maharshi Daya 
Nand University, Rohtak  (hereinaiter 
referred to as the M. D. University), in 
April, 1981. He appeared in the Entrance 
Examination*and was placed at number 
seven on the merit list of the candidates 
pertaining to the backward classes, 


2. The M. D. University has issued 
the prospectus regarding the Medical En- 
trance Examination 19€1-82. Backward 
Class candidates have been defined in 
clause (I) of Chapter IV of the said pros- 
-pectus. Aceording to this clause, beck- 
ward classes include all the residents of 
Haryana State whose family income is 
less than Rs. 1,000 per annum, irrespec- 
tive of the fact as to which caste, com- 
munity or class they belong and what 
profession they are follcwing, and the 
candidates belonging to backward. classes, 
as declared by the State Govern- 
‘ment and whose family income does not 
exceed Rs. 4,200 per annum. It is alleged 
that though the latter c.ass in the pros- 
pectus is against the Haryana Govern- 
ment instructions dated 17th May, 1973 
(Copy Annexure P-4), yet the petiticner 
attached a certificate from the Sub- 
Divisional Officer (Civil), Jhajjar, to the 
effect that the petitioner's family incame 
from all sources was Rs. 9,700 per annum. 
Consequently, the petitimer was not ad- 
mitted in the College in. spite of his hav- 


.{ng secured the seventh position in -the - 
merit. list -prepared on the basis of ..the -- 
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Entrance Examination, He has. challenged 
the order rejecting his candidature inter 
clause (I) of 
Chapter IV of the Prospectus providing 
the family income of Rs. 4,200 in the 
case of backward classes, as declared by 
the Government, is against the Haryana 
Government instructions applicable to 
the educational institutions in the State; 
that the instrutions dated 7th July, 1981 
(copy Annexure P-3) and dated 17th May, 
1973: (copy Annexure P-4) are applicable 
to the educational institutions and that 
if the income criteria is taken to be valid, 
the annual income for the financial year 
in question and not for tne previous years 
should be taken into consideration. 


3. The writ petition has been contest- 
ed by the respondents. In its written 
statement respondent No.l has admitted 
that Sunars have been declared as mem- 
bers of the Backward Classes up to 19th 
August, 1985, and that the instructions 
dated 17th May, 1973, and 7th July, 1981, 
were issued by the Government. It has 
also admitted that there was no Govern- 
ment policy laying down income criteria 
for reservation of seats for backward 
classes in the educational institutions. The 
other allegations in the writ petition 
were, however, denied, 

4. The Director-Principal, Medical 
College, Rohtak, respondent No, 2, has, 
in his return, stated that the petitioner 
submitted an income certificate from the 
Sub-Divisional Officer ` (Civil), Jhajjar, 
that his family income from all sources 
was Rs. 9,700 per annum, but in cl. (I) (b) 
of Chapter IV of the Prospectus, it had 
been provided that the candidates be- 
longing to the backward classes, as de- 
clared by the Government, would not be 
treated as belonging to such classes for 
the purpose of admission to the College, 
if their family income exceeded Rs. 4,200 
per annum. Therefore, the petitioner was 
debarred from getting the benefit of the 
seats reserved for the candidates of back- 
ward classes. He has further stated 
that the instructions dated 17th May, 
1973 (copy Annexure P-4), are not ap- 
plicable for the purposes of admission 
to the educational institutions. M. D. Uni- 
versity has filed a separate return where- 
in it has taken similar pleas as have been 


_taken by respondent No. 2. 


5. It is contended by the learned. 
counsel for the petitioner that the in- 
structions, Annexure P-3 and Annexure 
P-4, are applicable to the educational .in- 
stitutions. He further submits that even 
if it is held that. the instructions are not 
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applicable to such institutions, the M. D. 
University has no authority to lay down 
the income limit for the declared back- 
ward classes by the State Government. 


6. I have duly considered the argu- 
ment of the learned counsel, Annexure 
P-3 is' the letter dated 7th July, 1981, 
containing instructions from the Com- 
missioner and Secretary to Government, 
Haryana, Welfare of Scheduled Castes 
and Backward Classes Department, to 
all heads of Departments, regarding re- 
servation of seats for Scheduled Castes/ 
` Scheduled Tribes and Backward Classes 
in Technical, Educational and Profes- 
sional Institutions. By virtue of this 
letter, the State Government incréased 
the reservation of seats in the technical, 
educationai and professional institutes 
from 2 per cent to 10 per cent, with a 
proviso that the total number of seats to 
be reserved for various categories should 
not exceed 50 per cent and that the seats 
reseryed for the members of the Sche- 
duled Castes should not be reduced below 
20 per cent. Respondents Nos 2 and 3 
did not dispute the applicability of these 
instructions. Rather, the said respondents 
have admitted that they followed the in- 
struetions and increased the seats for the 
Backward Classes for admission in the 
College from 2 to 8. 

7. Regarding the applicability of the 
instructions dated 17th May, 1973, An- 
nexure P-4, the categoric stand of the 
said respondents is that these do not 
apply to educational institutions and, 
therefore, they are not bound to follow 
them. Annexure P-4 contains instructions 
relating to abolition of the limit of ìn- 
come regarding the reservation in service 
for the members of the Backward Clas- 
ses, from the Chief Secretary to Govern- 
ment, Haryana, to all Heads of Depart- 
ments, etc. Prior to the issuance of the 
letter, directions had been issued that 
only those persons whose family income 
did not exceed Rs. 1,800 per annum 
would be considered as belonging to 
Backward Classes for the purposes of 
reservation in service. No income criteria 
was laid down for the members of the 
Scheduled Castes, By this letter, the in- 
come criteria regarding the members of 
the Backward Classes was deleted and 
they were brought at par with the mem- 
* bers of the Scheduled Castes for the pur- 
poses of recruitment against reserved 
posts. 

8 The learned counsel for the peti- 
tioner has drawn my attention to a sent- 
ence in the letter (Annexure P-4) to the 
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effect that such a limit can be 
for the grant of scholarship which had 
also been imposed for the members of 
the Scheduled Castes, and urged that, 
the letter was of general applicability 
and did not apply for recruitment to the 
service only.. I am not inclined to accept 
this submission of the learned counsel. 


There is no mention in the letter that iti. 
also relates to reservations in the techni- 


cal, educational and professional institu- 
tes as was stated in Annexure P-3: If 
it had to apply to such reservations, that 
would have been included in it. I conse- 
quently reject this submission of the 
counsel, 


9. The next question that arises for 
determination is as to whether the M. D. 
University could lay down the income 
limit for the declared Backward Classes. 
The Medical College is affiliated to the 
M. D. University which also holds the 
Entrance Examination for admission to 
the College. It has issued Prospectus for 
the Entrance Examination wherein all 
the conditions for appearing in the 
examination have been laid down. Arti- 
cle 12 of the Constitution of India defines 


the State for the purposes of Part II, . 


according to which it includes the Gov- 
ernment and Parliament of, India and 
the Government and the Legislature of 
each of the States and all local or other 
authorities within the territory of India 
or under the control of the: Government 
of India. The M. D. University is an auto- 
momous body constituted under a specific 
enactment and it therefore falls within 
the four corners of the words “authorities 
within the territory of India” in Art. 12. 
Tt is, thus, a State for the purposes of 
Part IH of the Constitution of India, 
Article 15 relates to prohibition of discri- 
mination on grounds of religion, race, 
caste, sex or place of birth. Clause (I) of 
that Article says that the State shall not 
discriminate against any citizen on 
grounds only of religion, race, caste, sex, 
place of birth ar any of them. Clause (4) 
is in the nature of a proviso which inter 
alia provides that nothing in this Article 
shall prevent the State from making any 
special provision for the advancement of 
any socially and educationally backward 
classes of citizens or for the Scheduled 
Castes and the Scheduled Tribes. Thus, 
the State can make a special provision 
for advancement of classes, which it con- 


. siders socially and educationally back- 


ward and that will not be in . contraven- 
tion of clause (1). Therefore, the State is 
entitled to lay down the criteria for de- 


imposed . 


= 


E” 
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. labour and (5) any othe? occupation 
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jtermining socially ani? educationally 
Backward Classes, M. D. University be- 
ing the State is also entitled to do so. 


10. Now, the question is whether the 
income criteria as laid down by the 
M. D. University is good or it contra- 
venes Art, 15. In clause (4) of Art. 15, 
the words used are “sozially and educa- 
tionally backward classes.” Generally 
poverty is the root cause for social and 
educational backwardness. While deter- 
mining social and educetional backward- 
ness, the economic aspec cannot be over- 
looked. A similar question arose m 
R. Chitralekha v. State of Mysore, AIR 
1964 SC 1823. In that case, the Court was 
dealing with an order providing that 
classification of socially and educationally 
backward classes under Art. 15 (4) be 
made on the basis of economic condition 
and occupation. It was stated by the 
Government that the femilies whose in- 
come was Rs. 1,200 per annum or less 
and the persons or classes following the 
occupations of agriculture, petty busi- 
ness, inferior services, crafts or other 
occupations, involving manual labour, 
were, in general, socially, economically 
and educationally backward. It also list- 
ed the following occupations as contri- 
buting to social backwardness: (1) actual 
cultivator; (2) artisan; (€) petty business- 
men; (4) inferior services. including casual 
in- 
volving manual labour. The impugned 
order did not take into consideration the 
caste of an applicant as one of the crite- 
ria for backwardness. It was observed by 
Subba Rao, J., speaking for the majority, 
that the authority concerned may take 
caste into consideration in ascertaining 
the backwardness of a group of persons 
but if it does not, its order will not be 
bad on that account, if it can ascertain 
the backwardness of a group of persons 
on the basis of other relevant criteria. 
Caste is only a relevant and not a com- 
pelling circumstance in <escertaining the 
backwardness of a class end where it can 
be done the social backwardness of a 
group of citizens can be determined with- 
out reference to caste at all. If the classi~ 
fication of backward classes of citizens 
was based solely on the easte of the citi- 
zen, it might not always be logical and 
might perhaps contain th2 vice of perpe- 
tuating the castes themseives. Besides, if 
the caste of the group of citizens was 
made the sole basis for Cetermining the 
social backwardness of tne said group, 
that test would inevitably break down in 
relation to many sections of Indian So- 
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ciety which do not recognise castes in the 
conventional sense known to Hindu so- 
ciety. That is why the caste in relation to 
Hindus may be a relevant factor to con- 
sider in determining the social backward- 
ness of groups or classes of citizens, it 
cannot be made the sole or the dominant 
test in that behalf. 


11. The above case was followed by a 
Division Bench of Andhra Pradesh High 
Court in Desu Rayudu v. A. P. Public 
Service Commission, AIR 1967 Andh Pra 
353, and Full Bench of Kerala High 
Court in V. Hariharan Pillai v. State of 
Kerala, AIR 1968 Ker 42. In the former 
case, the learned Bench held that any 
help on the basis of caste may result in 
assisting even those who do not de- 
serve such assistance merely because they 
belong to that caste and also denying 
such help to those who deserve merely 
because they belong to certain castes not 
included in the list of ‘backward classes’, 
All those who deserved economic assist- 
ance under the previous arrangement for 
advancement of education would continue 
to get under the new criteria based on 
economic considerations. It is only those 
who were getting the assistance without 
deserving it that are perhaps left with 
a grievance. The economic basis, there- 
fore, not only removes the abovesaid 
defects, but puts the assistance of equit- 
able and socially just basis and extends 
a helping hand to all those who really 
deserve such assistance for their advance- 
ment in education. The learned Bench 
consequently rejected the contention that 
economic considerations cannot be the 
basis for determining any assistance to be 
given under Art. 15 (4). The Full Bench 
in V. Hariharan Pillai’s case (supra) laid 
down that poverty or poor economic con- 
dition played a great part in the social 
and/or educational backwardness of a 
class of people. From the above observa- 
tions, it is evident that while determining 
social and educational backwardness if 
income criteria is laid down in addition 
ae cone criteria, it cannot be held to be 

ad. 


12. The learned counsel for the peti- 
tioner placed reliance on the State of 
Andhra Pradesh v. U. S. V. Balaram, AIR 
1972 SC 1375, and Janki Prasad Parimoo 
v. State of J and K, AIR 1973 SC 930. In 
the former case, the Bench observed that 
if an entire caste is as a fact found to be 
socially and educationally backward, 
their inclusion in the list of Backward 
Classes by their caste name is not viola- 
tive of Art. 15 (4). A caste is also a class 


104 PL &H, ` 


of citizens and a caste as.such ‘may ` þe- 
socially and educationally -backward. - It 
has been further held that if after col- 
lecting the necessary, data, it is found 


that ine caste as a whole is socially and. 


. educationally backward the reservation 
made of such persons will have to `be 
upheld notwithstanding the fact that a 
few individuals in that group may be both 
socially and educationally above the 
general average, In the latter case, it was 
ruled that mere educational backward- 
ness or the social backwardness does not. 


by itself make a class of citizens back- 


ward. In order to be identified as belong- 
ing to such a. class, one must. be both 
educationally and socially backward. In 
my view, both the cases are distinguish- 
able and the observations therein were 
made in a different context. Accordingly, 
the counsel cannot derive any benefit. 
from those observations, 


13. The learned counsel for the peti- 
tioner has lastly argued that the peti- 
tioner sought admission in the College in: 
the month of May, 1981, and for admis- 
sion in that month, the income from Ist 
April, 1980, to 31st March, 1981, is relev- 
ant; the annual income of the family of 
the petitioner for that year is Rs. 3,100 
and, therefore, the petitioner is entitled’ 
to the admission. 


14, I have given my thoughtful con-. 
sideration to the argument but am not. 
impressed with it, In order to determine 
the question, it will be relevant to re- 
produce hereunder clause (I) of Chapter 
IV of the Prospectus: i 
."(1) Backward Classes (Candidates: 
The following categories of persons are 
included in the backward’ classes:— ` 

(a) avesisseadetestec e. 

‘(b) Candidates belonging to backward 
classes as declared by the State Govern- 
ment must.be from communities such as 
are special to these backward communi- 
' ties, excluding those whose family in-, 
come exceeds Rs. 4,200 per annum. They 
will be entitled to privileges being enjoy“ 
ed by backward classes, They are requir- 
ed to produce a certificate to the effect 
in the forms in Appendix B.”. ee 
The certificate ‘given in Appendix B is- 
as followsi— > a Ts 
“Certificate of Yearly . Income , of 
Parents/Guardians, ae 
‘This is certified that Mr./Miss..........0iee+- 
s/o, d/o....... i. if à permanent resident, 


- of : i ore 
Tehsil. sasies . District vce. (Hate 
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yana). The-yeatly income from all-soúrces" 
of -his/her parents/guardians is RS:iecccccsea™ 
Seal of the Court - 

Date 


Deputy Commissionerf- 

G. A. to D. C. or Sub- 

Divisional Officer 

(Civil). i 

15. In Clause 
the certificate, 















year prior to the year in which admission 
is ‘sought, he. becomes ineligible. In the 
circumstances, the only criterion can be 
that the average annual income of the 
family in the previous years should not 
exceed Rs. 4,200 per annum. The ques- 
tion arises, how many years’ average in- 
come should be taken into consideration 
for determining the eligibility. In my 
view, the average income of the past five 
years will be reasonable criterion to do 
so. If the clause and the certificate are 
not interpreted in this way, the candi- 
dates who seek admission in-the College 
can manage to obtain certificates so that 
of candi 
dates belonging to backward classes, 


16. It is stated that the University 


ka 


authorities have not taken into considera- - 


tion the income of the family of the can=. 
didate for the year immediately prior to: 
the year in which he was seeking. ` ad- 
mission: The University had fixed 25th 
May, 1981, for. submitting the application 
forms, duly completed in all respects, It. 
was specifically said that the applica- 
tions received after that date would - not 
be entertained. The: petitioner submitted 


‘the application with the requisite certifi- 


cate dt. 23rd June, 1981, showing the in- ` 


come of the family as Rs. 9,700 per year, 
His ~application was rejected on- the’ 
ground of family income.. He thën ‘filed 
another certificate, Annexure’ P-5, -` dated, 


1982 


26th July, 1961,. showing the annual in- 
come of the family as Rs. 3,100. It is 
stated that the earlier certificate. was. not 
for the relevant year bu- the later one 
i was, and,- therefore, he was entitled to 
admission. The -petitioner submitted the 
later- certificate after his application had 
been rejected. The University could re- 
fect the application being incomplete . if 
the certificate of income relating to the 
relevant year had not been annexed, It 
could also reject the application if the 
income mentioned in the certificate was 
taken into consideration by it. The peti- 
tioner cannot, therefore, make a griev- 
ance regarding the rejection of his ap- 
plication, It may also be mentioned that 
certificate, Annexure P-5 is not in the 
prescribed form and the authorities were 
not bound to take it inte consideration. 
Consequently, I reject the contention of 
the learned counsel for tke petitioner. 


17. For the aforesaid reasons, I do 
not find any merit in ths writ petition 
and dismiss the same with no order as to 
eosts, j 

Petition dismissed. 





AIR 1982 PUNJAB AND HARYANA. 105 
G. C. MITTAL, J. 
L. D. Arora, Petitioner v. Smt. Sushila 
Devi and another, Respor dents. 
Civil Misc No. 3163 CII of 1981 and 
Civil Revn. No. 2075 of 1981, D/- 3-9- 
1981.* 


East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 16 — Proceedings be- 
fore Reni Controller — S. 35B, C.P.C. as 
it is has no application—Mowever as Rent 
Controller is persona designata he can 
follow procedure under S. 35B and strike 
off defence, (Civil P. C. (1908), S. 35B). 

In view of S. 16, to proceedings before 
Rent Controller, S. 35-B, Civil P. C. as it 
is is not applicable, but tke Rent Control- 
ler is a persona designate and is entitled 
to follow any procedure which in . law 
can be termed to be either reasonably 
correct or can promote justice. Thus, 


where in-an eviction suit, the Rent Con- 


troller followed the procedure laid down 


in S. 35B, C.P.C. and struck off the de- 


fence of the tenant it could not be said- 
` that the Rent:Controller exceeded his 
jurisdiction. AIR 1981 Panj & Har 269: 
(EB), Rel. on. : (Para -:3) 


s “Against order. of A. S. Garg, Appellate 
Authority, Chandigarh, D/- 28-7-1981. 


KY/LY/E921/81/VVG/SNV—HN ` 


L. D. Arora v. Sushila Devt 


P.& H. 105 


Cases Referred: Chronological Paras 
AIR 1981 Punj & Har 269: 83 Pun LR 
555 (FB) © 3 


H. L. Sarin with R. L. Sarin, for Peti- 
tioner. 


ORDER:— States that the Appellate 
Authority was in error in coming to the 
conclusion that no appeal lay before it. 
Assuming that an appeal lies, the real 
question to be decided would be whether. 
the order of the Rent Controller can be 
said to be erroneous. 


2. The landlord sought ejectment of 
the petitioner on the ground of change 
of user of the premises from residential 
to non-residential as also on the ground 
of non-payment of rent. Since tender was 
made on the first date of hearing, the 
ground of non-payment probably dis- 
appeared. October 16, 1980 was fixed as 
the date for the filing of the written state- 
ment but the tenant did not file the writ- 
ten statement on that date and sought 
for an adjournment which was granted 
and the tenant was directed to file writ- 
ten statement by 30th Oct., 1980 on pay- 
ment of Rs. 15 as costs. Soon after this 
order was passed, an application was fil- 
ed by the tenant for directing the land- 
lord to file the rent-note in Court. On 
Oct. 26, 1980, the tenant filed another ap- 
plication for review of the order dated 
16th Oct., 1980 on the ground that the 
tenant should be asked to file written 
statement only after the landlord has filed 
the rent-note in court. A notice on the 
aforesaid application was given for 30th 
Oct., 1980 and on that date, the court dis- 
missed the application for review and 
since the tenant did not pay the costs of 
Rs. 15 nor filed the written statement on- 
that date, the defence of the tenant was 
struck off by the impugned order dated 
21st Nov., 1980, in view of S. 35-B of the 
Code of Civil Procedure (hereinafter 
called the Code). It may be noted that 
the tenant had filed the written statement’ 
on 5th Nov., 1980 although without the 
permission of the Rent Controller, 


3. Under S. 35-B of the Code, 
order of the kind passed by the Rent 
Controller is clearly permissible as held 
by a Full Bench of this Court in Anand 
Parkash v. Bharat Bhushan Rai, (1981) 83 
Pun LR 555: (1981) 2 Rent LR 249: (AIR 
1981 Punj & Har 269). The ` discretion. 
under S. 35-B of the Code has been exer- 
cised: by the Rent Controller and it has 
not been shown how the discretion exer- 
cised is palpably erroneous in law calling 
for. interference either: in appeal or re-' 


the 
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vision by this Court. Faced with this 
situation, Mr. Sarin al that S. 35-B of 
the Code is not applicable to the proceed- 
ings before the Rent Controller because 
u/s. 16 of the East Punjab Urban Rent 
Restriction Act, 1949, as enforced in 
Chandigarh, the Rent Controller has the 
same powers of summoning and enforcing 
the attendance of the witnesses and com- 
pelling the production of witnesses as are 
vested under the Code and as such Sec- 
tion 35-B of the Code is not applicable in 
proceedings before the Rent Controller. 
Mr. Sarin is right. Section 35-B is not 
[applicable as it is but the Rent Control- 
ler is a persona designata and is entitled 
to follow any- procedure which in law can 
be termed to be either reasonably correct 
or can promote justice. S. 35-B is con- 
tained in Code which regulates the pro~ 
cedure of civil courts and it is open to 
the Rent Controller to follow a procedure 
laid down in any of the statutes for his 
guidance. Under the circumstances, even 
if he has followed something written in 
Section 35-B of the Code to regulate his 
procedure, it cannot be held that he has 
exceeded his jurisdiction, 


4. Coming to the merits of the case, 
it is the tenant who knows for what pur- 
` pose he took the premises on lease be- 
cause he has been in possession of-the 
premises from the inception of the ten- 
ancy. In the written statement he had 
to plead his case as to whether he took 
the premises for residential purpose or 
non-residential purposes or both and the 
question of the rent-note would have been 
a matter of evidence. The tenant had the 
copy of the ejectment petition on the 
first date of hearing when the rent was 
tendered by him which was long before 
16th Oct., 1980 and he was fully aware 
of the grounds of ejectment. Therefore, 
when 16th' of Oct., 1980 was fixed for 
fling of the written statement, the. writ- 
ten statement should have been filed on 
that date, The tenant sought adjournment 
which was granted by the Rent Control- 
ler on payment of costs and instead of 
paying costs and filing the written state- 
ment on the 30th Oct., 1980, which was 
the adjourned date of hearing for the 


purpose, the tenant filed two applications, _ 


one on the date seeking adjournment for 
filing of the written statement and an- 
other in between, which clearly shows 
that the endeavour was to prolong the 
proceedings instead of helping the Court 
in further progress of the case in accord- 
ance with law. Such an attitude of the 
tenant can by no means be countenanc- 
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ed, Hence no ground for ‘interference 
on merits either is made out. Dismissed 
in limine, 


Petition dismissed. 





AIR 1982 PUNJAB AND HARYANA 106 
G. C. MITTAL, J. 

Unien of India and others, Appellants 
v. Arshad, Respondent, = 

R. S. A, No, 1814 of 1969, 
1981.* 

Administration of Evacuee Property 
Act (31 of 1950), Ss. 2 (c), 7, 7-A — Two 
brothers A and B owning equal shares of 
Property in 1947 — A not heard of after 
1947 partition disturbances — A’s share 
not declared as evacuee property till 1966 
— B being in possession of A’s share 
seeking mutation in his own favour in 
1966 as A’s next heir — Ownership of 
both brothers recorded in Revenue papers 
from 1944-45 to 1965-66 — Sanction of 
mutation in B’s favour is legal. AIR 1930 
SC 1206, Relied on. (Evidence Act (1872), 
S. 108). (Paras 1 and 2) 
Cases Referred: Chronological Paras 
AIR 1980 SC 1206 2 

Prem Singh Kadian, for Appellants; 
S. K. Goyal, for Respondent. 


JUDGMENT:— Yusuf and Arshad, two 
brothers, owned the property in equal 
shares at the time of partition which took 
place in the year 1947. Arshad continued 
to be in possession of the share of both 
till 1986 when he applied to the Revenue 
Authorities for sanctioning the mutation 
of the share of Yusuf in his favour on 
the ground that he (Yusuf) was not heard 
of for more than seven years and, there- 
fore, he was his next heir. On 25th May, 
1966, the mutation was rejected on - the 
ground that may be Yusuf had died in 
India as suggested by Arshad or may 
have gone to Pakistan. After the mutation 
as rejected, Arshad filed the present suit 
for declaration that he was owner of the 
share of land once held by Yusuf as dur- 
ing the disturbances of 1947 he had gone 
to Delhi and died thereafter and since he 
was not heard of for a long time, there- 
fore, he would be his next heir and that. 
the revenue authorities were in error in 
rejecting the mutation. The Union of 
India, through the Custodian Department, 
was impleaded as defendant to oppose 
the suit. The trial Court dismisséd the 


*From decree of Gurnam Singh, D. & S. F” 
J., Rohtak, D/- 18-6-1969. 
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suit on raising a presumption that Yusuf 
must have migrated to Pakistan due to 
communal disturbances as he must have 
thought to adopt this ourse for his 
safety. On plaintiff's appeal, the learned 
District Judge decreed the suit after 
taking notice of the fact that the owner- 
ship of both the brothers was recorded in 
the Revenue papers righ: from the year 
1944-45 to 1965-66, which clearly goes 
to suggest that the Custodian Depart- 
ment or the Rehabilitation Department 
never considered that Yusuf had gone to 
Pakistan during the disturbances of 1947, 
otherwise, soon after 1347 his share 
would have been recorded as evacuee 
property. It also took notice of the fact 
that at no point of time till Arshad start- 
ed proceedings for sanction of mutation 
in his favour in 1966. Yusuf’s share was 
ever recorded as evacuee property either 
in the records of the Custodian Depart- 
ment or of the Rehabilitation Depart- 
ment nor any proceedings were taken 
under Section 7 of the Administration of 
Evacuee Property Act, 1950. The defen- 
dants have come to this Court in second 
appeal, 


2. After hearing the counsel for the 
parties, I am of the view that the judg- 
ment and decree of the learned District 
Judge is well based in view of Dr. Rajen- 
dra Prakash Sharma v. Gyan Chandra, 
AIR 1980 SC 1206. The iacts of the pre- 
sent case, as enumerated above, are much 
better than the facts of the Supreme 
Court case. The facts of that case were 
that although no proceedings were ever 
taken for declaration of he property in 
dispute in that case to be evacuee pro- 
perty nor it was ever skown the papers 
of the Custodian or the Rehabilitation 
Department till before 29th January, 
1969, when the property was put to auc- 
tion on that date by the Rehabilitation 
Department under S. 20 of the Displaced 
Persons (Compensation end MRehabilita- 
tion) Act, 1954, and was purchased by 
the plaintiff in that case in whose favour 
the sale certificate was issued on 19th 
March, 1969, it was at that stage that a 
question cropped up whether the auction 
sale and the sale certificate really con< 
veyed any title to the auction-purchaser, 
It was held as follows:— 


“Where the property which was never 
declared as evacuee property under Sec- 
tion 7 of the Administration of Evacuee 
Property Act, 1950, and thus never form- 
ed part of the compensation pool, was 
sold by the authorities under the 1954 
Act, the jurisdiction of the civil court 
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to get into the question as to the finality 
of the order of sale is not barred under 
S. 27. The sale could not be made under 
the 1954 Act for the reason that it was 
never declared evacuee property. 


- Only that property which was evacue# 
property could be acquired under Sec- 
tion 12 and form part of the compensa- 
tion pool which satisfies the definition of 
‘evacuee property’ given to Section 2 (c) 
of the 1954 Act. If the property was 
never evacuee property, as defined in 
Section 2 (c), it does not legally form part 
of the compensation pool and, -therefore, 
cannot be disposed of under Section 20 
or the Rules framed under this statute. 


The words ‘under this Act’ occurring 
in Section 27 are significant. They show 
that those orders which are not made by 
any officer or authority in accordance 
with the provisions of this Act, but out- 
side the provisions of this Act in excess 
of jurisdiction, can be called in question 
in the civil court. The language of Sec- 
tion 27 is not as wide as that of Section 46 
of the 1950 Act. z 


In the present case, no proceedings 
under Section 7 to declare the property 
in question to be an evacuee property 
were taken by the Custodian against the 
person who remained in India at least 
till 1963. No notification under Sec. 7 (3) 
was published in official Gazette declar- 
ing the property as evacuee property. 
Nor were any proceedings initiated under 
Section 7 to declare it evacuee property 
pending on 7th May, 1954, and the ques- 
tion of saving those proceedings under 
proviso to Section 7A did not arise. 


Held, that after May 7, 1954, the Custo- 
dian had no jurisdiction to declare the 
property in question as evacuee property. 
The jurisdiction of the civil courts to go 
into this question was thus not barred 
by anything in Sections 28 and 46.” 


Hence, there is no merit in this appeal, 
which is dismissed but with no order as 
to costs, 

Appeal dismissed. 
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; : FULL BENCH 
© S. S. SANDHAWALIA, C. J., M, R. 
SHARMA AND G. C. MITTAL, JJ.* 
M/s. Hari Ram Paras Ram and others, 
Petitioners v. State of Haryana, Chandi- 
‘garh and others, Respondents. 
Civil Writ Petn. No, 518 of 1981, D/- 
18-9-1981. 
__ (A) Haryana Rice Bran (Distribution and 
Price) Control Order (1981), Cl. 4 — Vali- 
dity — Not violative of Art. 19 (1) ‘g) of 
Constitution on ground that it interferes 
‘with carrying on of the business of rice 
milling of millers, (Constitution of India, 
Art. 19 (1) (g)). 
‘' M. R. Sharma, J.— The Control Order 
does not violate the rights of millers to 
: Carry. on business enshrined in Art, 19 (1) 
(g) of the Constitution, The total rice bran 
produced by the millers has not been 
subjected to price-control, nor is the 
.same being acquisitioned by the State for 
resale at a higher profit. Only 30% of the 
rice bran produced by the millers is being 
earmarked for allotment to poultry. far- 
mers and cattle breeders against permits 


presumably on the basis of their actual . 


“needs. Even if the commodity is allotted 
in bulk to manufacturers of poultry feed 
and cattle feed, the result would practi- 
~ cally be the same because ultimately far- 
mers are going to get the feed at cheaper 
rates. If the notified price falls within the 
ambit of the principles contained in the 
. Act, the-Control Order tends to ‘amielio- 
‘rate the-lot of poultry farmers and cattle 
‘breeders, it cannot be struck down as 
` violative of Art. 19 of the Constitution at 
“the instance of business community which 
‘claims a right to earn unlimited profits. 
(Para 11) 

(B) Essential Commodities Act (10 of 
1955), S. 3 (2) (c) — Haryana Rice Bran 
(Distribution and Price) Control Order 
(1981), Cl. 4 — Validity of — Fixation of 
-partial control price of the commodity 
.under the Act — Not invalid. AIR 1975 
All 272; AIR 1979 Kant 12, Dissented 
from. 

Per Majority. (S. S. Sandhawalia, C. J. 
_ contra)— 

While promulgating the impugned Con- 
trol Order the State Government did ex- 
_ercise power vested in it under S. 3 (2) (c) 
anna 
The judgments are printed in the order 
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of the. Act. and it was: within :its com- 
petence to fix the levy. price of the rice 
bran at the rate of Rs. 42/-. per quintal 
plus the cost of containers..The control 
price under S. 3 (2) (c) of the Essential 
Commodities Act, 1955 can be for a spe- 


- cified percentage also; AIR 1975 All 272; 


k: 


AIR 1979 Kant 12, Dissented from. (Case - 


(Paras 36, 76) 

Tf the non-availability of essential com- 
modities, which grows with’ the passage 
of time, has to be checked, then the evil 
must be nipped in the bud. In other words. 


if the supply position can be improved by 


taking less drastic action, the State Gov- 
ernment should be allowed to take that 


‘action instead of allowing the. problem to 


go out of hands. (Para 20) 


(C) Essential Commodities Act (10 of 
1955), S. 3 — Haryana Rice Bran (Dis- 


.tribution and Price) Control Order (1981), 


Cl, 4 — Validity. — First part. of Cl. 4 
which authorises the Director to deter- 
bran 
from time to time cannot be sustained — 
It is struck down. (Constitution’ of India, 
Art. 245) (Per Full Bench). : 

(Para $0) 
Cases Referred: Chronological Paras 


(1980) C. W. No. 6 of 1980, D/- 14-2-1930 
. (Raj). Chand Behari Lal v. Union of 
India -  ,, $2, 88 
AIR 1979 Kant 12 . 31, 61,. 65, 85 
AIR 1978 SC 1296 : 1978 Cri LJ 1281, 30 
(1978) C. W. P. No, 31 of 1978, D/- 12-1-78 
. (Punj), Krishna Rice Mills Pehowa v. 
, The State of Haryana . poe SD 
AIR 1976 Orissa 138 . ~ 59, 61 
AIR 1975 All 272 : 1975 All LJ 307 25, 
: ‘61, 62, 65, 85 


AIR 1975 Andh Pra 84: (1974) 2 Andh 


WR 338 . 32, 62, 38 
(1975) 77 Pun LR 585: 1975 Rev LR 
_ 570 23. 61, 85 
AIR 1974 SC 366 10, 22, 28, 53, 61, 71, 
. . 85, 87 
AIR 1972 All 401 59 


AIR 1972 Pat 250: 1971 Pat LJR 223 59 


AIR 1971 Mys 12: (1970) 2 Mys LJ 224 . 


AIR 1968 Punj & Har 363 . 59 
(1965) Civil Appeals Nos. 1026-1031 of 

1963, D/- 27-1-1965 (SC), Sri Krishna 
_ Rice, Mills v, Joint Director (Food) 
” Vijaywada h “410 
AIR 1960 SC 475 : 


` 2 SCR 627 © ies S Ge 
AIR 1959 SC 519 : 1959 SCJ 407 `` 20 
AIR 1958 SC 232.: 1958 SCA 209 ` 


1960 Cri LJ 664 : (1960) 
ee 


24, 32, 61, 62, 85 . 


Be 
AIR, 1954 SC 307°: (1954) SCR 987, -28 
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AIR 1954 SC 465 : (1955) 1 SCR 380 : 1954 
Cri LJ 1322 -10 

-AIR 1951 SC 201: 52 Cri LJ 757: 


: 1951 
All LJ 86 14 
_R. S. Mittal with Hazish Kumar and 
N. K. Khosla, for Petitioners; Naubat 
Singh, Sr. Dy. Advocate ‘eneral, Haryana, 
Ashok Bhan as Intervener, for Respon- 
dents. 

M. R. SHARMA. J.:— The petitioners 
are firms and companies carrying, on the 
business of rice milling and selling rice 
at Karnal. They purchase paddy, shell it 
in their shellers and produce rice, 90% 
of which has to be compulsorily made 
ever to the State Government under the 
Haryana Rice Procurerent Levy Order 
and the remaining 10% 3f the rice is sold 


' in the open market. The petitioners pur-- 


‘chased paddy in the months of October 
- and November, 1980, at -he rate of Rupees 
105/- per quintal which is the pro- 
curement price fixed by the Government. 


2. In the process of manufacture of 
Tice from paddy, first af all rice husk is 
removed and the rice is subjected to poli- 
shing by which process rice bran is pro- 
duced. This rice bran is used for various 
purposes like extractior. of oil and the 
manufacture of poultry feed. The current 
price of the rice bran, according to the 
petitioners, was Rs. 120- per quintal on 
the date of the filing of the petition. 

' 3. On Jan. 27, 1981, the Haryana State 
promulgated the Haryana Rice Bran (Dis- 
tribution and Price) Control Order, 1981 
(hereinafter referred to as the Control 
Order) — This Control Order was pro- 
mulgated under S. 3 of the Essential Com- 
modities Act, 1955 (hereinafter called the 
Act). Under Cl. 3 of the Tontrol Order, all 
‘the manufacturers, dealers and’ owners of 
rice mills were required to sell or offer 
for sale or supply, 30% of the rice bran 
extracted by them to the poultry farmers 
of the State of Haryane against the per- 
mits to be issued by th2 District Magis- 
_trate or any officer authorised by the 
Director, Food .& Supphes, Haryana, in 
that behalf, Under Cl. < of the Control 
Order, maximum sale price of rice bran, 
for the time being, has been fixed at 
Rs. 42/- per quintal] excusive of the cost 
_of containers and taxes. The Director. has 
been authorised to fix tke price from time 
to time. Cl. 5 of the Cortro] Order makes 
it obligatory for every rice dealer or owner 
of a rice mill or a sheller to furnish with- 
in seven days of the commencement of this 
` Control Order a report to . the’ District 


M/s. Eari Ram Paras Ram v. State (FB) © 


P. & H. 109 


Food and Supplies Controller of his dis- 
trict regarding the quantity of rice bran 
so: possessed by him. Cl. 6 of the Control 
Order empowers the District Magistrate 
or any Officer authorised by the Director, 
Food and Supplies, Haryana, to require 
any rice dealer or an owner of a rice mill 
to furnish such information, return or 
reports as may be required regarding the 
rice bran produced or sold by him, These 
provisions have apparently been made to 
enable the Director to get the requisite 
information for giving proper effect to the 
provisions of the Contro] Order relating 
to equitable distribution. 


4. In para No. 14 of the petition, the 
fixation of this price has been challenged 
in these terms :— 

(i) That no control price of rice bran 

has been fixed under S. 3 (2) (c) of the 
Act and Cls. (a) and (b) of S, 3 (3) of the 
Act are therefore not attracted. 
- (ii) That the only other clause of S. 3 (3) 
of the Act, namely, Cl. (c) has also not 
been followed in fixing the price of rice 
bran in Cl. 4 of the Control Order, 


(iii) That there is no material in exist- 
ence which may justify the fixation of the 
price of rice bran to be made available 
to the permit-holders at Rs. 42/- per quin- 
tal. The whole matter of fixation of price 
has been dealt with in an arbitrary 
manner without caring for the require- 
ment of law. 


(iv) That since Cl. 4 of the Control 
Order is a pivotal clause, without which 
the Control Order cannot be put into 
operation and this clause is bad in law 
being contrary to the provisions of the 
Act. the whole Order is ultra vires the 
provisions of S, 3 (3) of the Act. 

(v) That the impugned Order interferes 
with the carrying on of the business of 
the petitioners and the right guaranteed 
to them under Art. 19 of the Constitution 
of India. The petitioners have a right to 


. sell the rice bran at the market price and 


by this illegal Order the petitioners are 
deprived to make sales in respect of the 
rice bran on the market price. 

5. This petition came up for motion 
hearing ‘on Feb. 13, 1981, before a Divi- 
sion Bench of which I was a member, 
when the Bench passed the following 
order :— . ; 
š “The - -State of Haryana issued Order 
Annexure P, 1 under which all the millers 
were obliged to supply 30% of the rice 
bran. produced by théir respective mills 
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to persons to be specified by the licensing 
authority at the rate of Rs. 42/- per 
quintal. The petitioners have challenged 
this Order on the ground that under Sec- 
tion 3 (2) (c) of the Essential Commodities 
Act, 1955, no control price of this com- 
modity has been fixed and unless that is 
done, the authority concerned cannot 
legally, under the aforementioned Order, 
take action. In support of this view, a 
Division Bench judgment of this Court in 
C. W. P, No. 31 of 1978, M/s. Krishna Rice 
Mills, Pehowa v. State of Haryana decid- 
ed on 12-1-1978 has been cited. In the im- 
pugned Order, levy of 30% has been fixed 
and the price at which this commodity has 
to be given to the poultry farmers, -has 
also been mentioned. Prima facie, it ap- 
pears that where there is a power to do 
something under a statute and the same 
thing is done, the action cannot bè said 
to be ultra vires merely because the sec- 
tion under which the action is taken is 
not expressly mentioned. However, since 
a Division Bench of this Court has taken a 
certain view, we are of the view that this 
case should be admitted to hearing by a 
Full Bench. Let the papers be placed be- 
fore my Lord the Chief Justice positively 
by today for obtaining orders in that be- 
half, and the case should be listed for 
final hearing on Feb. 16, 1981. The opera- 
tion of the impugned Order shall remain 
stayed meanwhile.” 


6. This is how the case has come -up 
for hearing before this Full Bench. 


7. On behalf of the respondents, affi- 
davit in reply has been sworn by Shri 
V. P. Dhawan, Joint Director of Food and 
Supplies, Haryana, It is stated therein— 


“that the price under Cl. 4 of the im- 
pugned Control Order has been fixed in 
conformity with the provision of S. 3 (2) 
(c) of the Essential. Commodities Act and 
having been fixed with the prior approval 
of the Government of India after taking 
into consideration the relevant material is 
perfectly legal and valid In Punjab too 
the price fixed under the Punjab Rice 
Bran (Distribution and Price Control) 
Order. 1978, is Rs. 30/- per quintal. The 
said price is considered reasonable, The 
price of paddy has also been taken into 
consideration while fixing the said price. 
In 1977-78 when the price of paddy was 
Rs. 79/- per quintal, the rate of rice bran 
fixed by the Government was Rs. 35/- per 
quintal. In 1978-79 there was no Control 
Order, yet the dealers/licensees mutually 
agreed to sell rice bran at Rs, 37.50 per 
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quintal when the price of paddy was 
Rs. 87/- per quintal. In 1979-80 again the 
dealers/licensees agreed to sell and ac- 
tually supplied rice bran at Rs, 42/- per 
quintal when the price of paddy was 
Rs. 95/- per quintal, In 1980-81 season, 
the price of rice bran has been fixed by 
the Govt. uńder the Control Order in 
question at Rs. 42/- per quintal when the 
price of paddy per quintal was Rs.: 105/- 
as fixed by the Government of India. The 
incidence of increase of rate of paddy 
from 1979-80 to 1980-81 is Rs, 10/- per 
quintal which stands reflected in the 
price of rice bran, which is 3% of the 
paddy and comes to 30 paise per quintal, 
It may not be out of place to mention that 
while fixing the price of rice bran at 
Rs. 42/-, the increase in a few of subse- 
quent months was anticipated and taken 
into consideration. The price of rice bran 
fixed by the Punjab State is also taken 
into consideration. This price of rice bran 
has been fixed affer obtaining the con- 
currence of the Government of India. The 
price of rice bran prevailing and likely 
to prevail in the post-harvest period rel- 
evant to the levy order was also kept in 
view. It was after re’sume’ of the above 
matters that the price was fixed. In view 
of this, reference to S. 3 (3) of the Act is 
misconceived. The price fixed conforms 
generally to provisions of S. 3 (3) (c) as 
well.” 


8. It was also denied that the market 
price of rice bran wag Rs. 120/- per quin- 
tal. In this connection the State relied 
upon two photostat copies of the vouchers 
issued by two rice dealers. which go to 
show that in one case the rice bran was 
sold at the rate of Rs. 67.75 per quintal 
and in the other at the rate of Rs. 70/- 
per quintal, It was further pleaded that 
the sale of rice bran through permits had 
been regulated with a view to ensuring 
equitable distribution and availability of 
rice bran at fair price to the poultry and 
cattle farmers and that the extent of free 
sale allowed by the Control Order to the 
petitioners was so large that they could 
sell most of the rice bran at higher rates 
to make good their loss, if any, because 
of the supply of 30% of the rice bran 
against permits issued under the Control 
Order. ` 


9. The petitioners availed of the op- 
portunity of filing a replication. The rel- 
evant part reads as under:— 

“The falsity of the averments made in 
paragraph 8 of the written statement is 


` 


K. 
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apparent from the -contradictory submis- 
sions made therein. One contention raised 
in para 8 of the written statement is that 
the price fixed under Cl. 4 of the Annex- 
ure P-1, has been fixec in conformity 
with the provisions of S, 3 (2) (c) of the 
Act and the other is thai ‘the price fixed 
conforms generally to the provisions of 
S. 3 (8) (c) as well.’ S. 3 (3) of the Act 
comes into play only if the Control Order 
has been made under S. 3 (2) (£y of the 
Act. Moreover, the perusal of the Control 
Order Annexure P-1, shows that it deals 
with the matters provided for in S, 3 (2) 
(f) of the Act only. namely, requiring 
persons, holding in stock or producing 
rice bran to sell a specified part of the 
commodity according to ~he direction con- 
tained in the Control Osder, whereas an 
order made in exercis. of the powers 
under S, 3 (2) (c) of ike Act can only 
provide for the controling of the price 
at which a particular commodity may be 
bought or sold by everybody purchasing 
or selling such commodi-y. So far as the 
justification of the price fixed is concern- 
ed, it is respectfully submitted that there 
can be no justification fo? an action which 
manifestly violates a statutory provision. 
Moreover, there is no reason to make rice 
bran available to pouliry farmers at a 
reduced rate of Rs. 42/- ser quintal when 
there is no control: on she sale price of 
poultry products. The other considerations 
which have been relied upon in para, 

of the written statemen- .are irrelevant 
because the price of a particular commo- 
dity can go up if its demand increases and 
that is what has exactly happened in case 
of rice bran. A number of oil extraction 
plants have come up wiich extract oil 
from the rice bran and 2xport the oil at 
high prices, These oil extraction plants 
have entered into contracts with the peti- 
tioners and many others producing rice 
bran to supply the whole of the rice bran 
that may be produced by them in this 
season at the price whick is Rs. 120/- per 
quintal or more.” 


10. The contentions reised by the par- 
ties relevant to the question of the peti- 
tioners’ right to carry on trade under 
Art, 19 of the Constitution may now be 
summed up. The State Gcvernment claims 
to have been impelled tc issue this Con- 
trol Order because rice bran was getting 
out of the reach of the poultry farmers 
and rural cattle breeders. On the other 
hand, the mill owners claim to have also 
entered ‘into contracts with the oil ex- 
tractors for the supply of rice bran at the 


N 
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rate of Rs, 120/- per quintal. In short, on 
the one side the State Government is try- 
ing-to help the rural sector and on the 
other side the business is raising the 
laissez faire cry of the right of earning 
maximum profits. In Shree Meenakshi 
, Mills Lid, v. Union of India. AIR 1974 SC 
366, if was observed (at p. 378)— 


“In an unreported decision in Sri 
Krishna Rice Mills v. Joint Director 
(Food) Vijaywada (Civil Appeals 


Nos. 1026-1031 etc. of 1963 D/- 27-1-1965 
(SC)) this Court held that S.3 of the Es- 
sential Commodities Act sufficiently spe- 
cifies the principles on the basis of which 
price should be fixed. The Central Gov- 
ernment fixed the maximum price for sale 
of rice of certain quantities. The rice 
millers contended that notification fixing 
fair price violated Arts. 14, 19 (1) (£), (g) 
and 31 (2) of the Constitution, and, there- 
fore, they were entitled to the rates pre- 
vailing in the market. The contentions on 
Art. 19 (1) (£) and (g) were repelled on 
the rulings of this Court in Hari Shankar 
Bagla v. State of Madhya Pradesh report- 
ed in (1955) £ SCR 380: (AIR 1954 SC 
465) and Union of India v, Bhanamal Gul- 
-zarimal reported in (1960) 2 SCR 627: 
(AIR 1960 SC 475 : 1960 Cri LJ 664)”. 


ose oes see eee ote vee ons 


In determining the reasonableness of a 
restriction imposed by law in the field of 
industry, trade or commerce, it has to be 
remembered that the mere fact that some 
of those who are engaged in these are al- 
leging loss after the imposition of law 
wil not render the law unreasonable. By 
its very nature, industry or trade or com- 
merce goes through periods of prosperity 
and adversity on account of economic and 
sometimes social and political factors. In 
a largely free economy when controls 
have to be introduced to ensure availabi- 
lity of consumer goods like foodstuff, 
cloth and the like at a fair price it is an 
impracticable proposition to require the 
Government to go through the exercise 
like that of-a Commission to fix the 
prices.” 

11, Herein the total rice bran produc- 
ed by the millers has not been subjected 
to price-control, nor is the same being ac- 
quisitioned by the State for resale at a 
higher profit, Only 30% of the rice bran 
produced by the millers is being earmark- 
ed for allotment to poultry farmers and 
cattle breeders against permits presuma- 
bly on the basis of their actual needs. Even 
if the commodity is allotted in bulk to 
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manufacturers of poultry-feed and cattle- 
feed, the. result would practically be the. 
same because ultimately farmers are going 
to get the feed at cheaper rates, If the 
notified price falls within the ambit of 
the principles contained in the Act, the 
Control Order tends to ameliorate the lot, 
of poultry farmers and cattle breeders, it. 
cannot be struck down as violative of 
Art. 19 of the Constitution at the instance 
of business community which claims. a 
right to earn unlimited profits. I am of 
the considered view that it is not open to 
the petitioners to contend that the Con- 
trol Order violates their right to carry on` 
business enshrined in Art, 19 (1) (g) of 
the Constitution, 


12, The deck has now been cleared to 
consider the principal ground of challenge. 
It has been argued by Mr. Mittal, the 
learned counsel for the petitioners, that 
the State Government has not taken any 
specific action under S. 3 (2) (c) of the 
Act, in the sense that no price has been 

. fixed at which the commodity as a whole 
or part thereof may be sold. The Control 
Order falls under S, 3 (2) (£) of the Act 
and the price payable to the petitioners 
has to be determined in accordance with 
the procedure laid down in S. 3 (8) of the 
Act. He further submitted that the price 
mentioned in the Control Order cannot be 
regarded as the control price, for, if that 
were so the Government would in every 
case fix an arbitrary price in the order 
and when challenged would come forth 
with a pléa that the notified price is the 
control-price of the commodity. 


13. In order to appreciate these sub- 
missions, it becomes necessary to note the 
relevant-provisions of the Act. They are—. 

“Section 3. Powers to control produc- 
tion, supply, distribution,- etc, of essential 
commodities: , l 

(1) If the Central Government is of 
opinion that it is necessary -or expedient 
so to do for maintaining or increasing 
supplies of any essential commodity or for 
securing their equitable distribution and 
.availability at fair prices, or for securing 
any essential commodity for the deferice 
of India or the efficient conduct of mili- 
. tary operations, it may, by order, provide 

for regulating of prohibiting the produc- . 
tion, supply and distribution thereof ` vand 
- trade and commerce therein, A 

- (2) Without prejudice to the eae 
of the powers conferred by “sub-s, .(1),: an 
order made thereimder may ‘provide—* : 
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any essential - commodity may -be bought 
or sold ; 

® for eiae. any person holding i in 
stock -any: essential commodity to sell the 
whole or a specified part of the stock to 
the Central Government or a State Gov- 
ernment or to an owner or agent of such 
Government or ta such other person or 
class of persons and in such circumstances 
as may be specified in the order; 

(3) Where any person sells any essen- 
tial commodity in compliance with an 
order made with reference to cl. (f) of 
sub-sec. (2), there shall be paid to him 


ed; 
(a) where the price can, consistently 
with the controlled price, if any, fixed 


under this section, be agreed upon, the: 


agreed price; 


(b) where no such argument can. be’ * 
reached, the price calculated with refer- 


ence to the control price, if any; 


(c) where neither clause (a) nor cl. (b): 


applies, the price calculated at the market 
aes prevailing in the locality at the date 
of sale.” 


14, Sub-section (1) of S. 3 vests in the 
Central Government vast powers for re-- 


gulating or prohibiting the supply and 
distribution of essential commodities. The 
conditions precedent for the exercise, of 
these powers are that the Central Govern- 
ment or the authorised officer forms an. 


opinion that it is necessary. or expedient . 


to take the impugned action and the opin- 
ion so formed should be bona fide,~ Sub- 
s. (2) of S.3 enumerates some of the com- 
ponents of this wide and plenary power. In 
other words, the matters contained. in 


‘els. (a) to (j) of this sub-section are il- ` 


lustrative in nature. This is precisely 
what was laid down by the Supreme 
Court of India in Santosh Kumar Jain v. 


A.I. R. 
“(c) for -cóntrolling the price at’ which’: 


the price therefor as hereinafter provid-. 


The State, AIR 1951 SC 201. Therein it 


was. observed (at p, 203)— 


““It is manifest that sub-sec. (2) of S: 3: 
confers no further or other powers on the 


-Central Govt. than. what are conferred 
under sub-section (1) for it 'is ‘an order 


made thereunder’ that. may provide for 
one or the other of the matters specifically, 


enumerated in sub-section (2) which are `. 
: only’ illustrative as such enumeration is - 


‘without prejudice to the generality of the 


- powers conferred by sub-section (1),”:. 


15.: - Clause: (c). of this sub-section en- 


~ 


abies fie: ‘Ceritral- ‘Goverriment’ to fix. the - 
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price at which an essential commodity 
might be, part or who-e, sold. Cl. (f) of 
this Sub-section enables the Central Gov- 
ernment to direct a stockholder of the es- 
sential commodities to sell them to the 
Central Government, to the State Govern- 
ment or to an agent appointed by either 
of them or to a person or a class of per- 
sons, Sub-section (3) af S. 3 lays down 
the procedure for determining the price 
payable to the stock-helder, 

15A, Section 5 of tke Act entitles the 
Central Government to jJelegate its powers 
of making orders or issuing notification 
under S. 3 in relation to such matters and 
subject to such conditions, if any, as may 
be specified, to an officer of the Central 
Government, to a State Government or to 
an officer or authority subordinate to the 
State Government. It is not disputed that 
powers under cls. (c) end (f) of. sub-sec- 
tion (2) of S. 3 have been delegated by, 
the Central Governmert on the Govern~ 
ment of Haryana State, In other words, 
the Government of Heryana State has 
been empowered to issue an order for 
controlling the price at which an essential 
commodity might be sold as also the 


power to require a stcck-holder to sell ` 


essential commodities te it or to its agent 
or to some other persors, 

16. The first point t> be determined 
is whether the State Government has in 
fact passed any order under S, 3 (2) (c)-of 
the Act or not, because it is conceded on 
all hands that if the order is covered by 
this Provision. the petitioners would have 
no case to put forth. i 


17. The impugned Order, copy of 
which is Annexure P-1, has the following 
preamble: — 

“Whereas: the State Government is of 
the opinion that it is mecessary and ex- 
pedient so to do for securing equitable 
distribution of rice bran; Now, therefore, 
in exercise of the powers conferred by 
Section 3 of the Essen-ial Commodities 
Act, 1955 (Central Act 10 of 1955), read 
with the Government of India. Ministry 
of Agriculture and Irrigation (Department 
of Food) Order No. GSB-800, dated the 
9th June, 1978, and all other powers en- 
abling him in this behalf, and with the 
‘prior concurrence of the Central Govern- 
ment, the Governor of Haryana hereby 
makes the following order—” (emphasis 
supplied), 

18. Apparently, the Order is somewhat 
unhappily worded because it purports to 
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have been issued under S. 3 of the Act 
and does not make a specific mention of 
the various powers compartmentalised in 
sub-section (2) of S, 3 of the Act. Never- 
theless, there is clear mention of the fact 
that all the powers which vest in the 
State Government for taking the impugn- 
ed action, namely of promulgating the 
order, have been pressed into service, The 
most important consequences which flow 
from the Order are that 30% of the rice 
bran has been reserved for allotment to 
poultry farmers and cattle breeders under 
permits, the price payable by them has 
been fixed at Rs. 42/- per quintal and the 
millers have been obligated to take steps 
for the proper achievement of the afore- 
mentioned task. The action taken by the 
State Government can be related to a spe- 
cific source of power under the statute, 
The only irregularity, as already observ- 
ed, is that the specifie statutory provi- 
sion which confers power for taking a par- 
ticular action has not been expressly 
named in the Order, In P. Balakotaiah v. 
Union of India AIR 1958 SC 232. it was 
observed (at p. 236)— i 


“It is argued that when an authority 
passes an order which is within its com- 
petence, it cannot fail merely because it 
purports to be made under a wrong pro- 
vision if it can be shown to be within its 
powers under any other rule, and that 
the validity of an order should be judged 
on a consideration of its substance and 
not its form. No exception can be taken 
to this proposition......” 


19. In view of this authoritative pro- 
nouncement of law, it is not open to me 
to hold that the State Government did not 
invoke its power under S. 3 (2) (c) of the 
Act while issuing the impugned Control 
Order, Even otherwise, in para 8 of the 
affidavit sworn by Shri V. P. Dhawan, 
Joint Director of Food and Supplies, 
Haryana, it has been specifically mention- 
ed that the price under Cl, 4 of the im- 
pugned Control Order has been fixed in 


conformity with the provisions of S. 3 (2) 


(c) of the Act, and I see no ground to dis- 
believe this affidavit, I, therefore, hold 
that the State Government did invoke the 
provisions of S. 3 (2) (c) of the Act while 
promulgating the impugned Control Order. 


20. Mr. Mittal was pretty vehement in 
submitting that under Section 3 (2) (c) of 
the Act the price of the entire essential 
commodity in contradistinction with a 


part thereof alone-can ,be fixed, Accord- 


~ 
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. ing to him, there is no such thing as a 
partial control of the price. I see no merit 
in this submission. If the non-availability 
of essential commodities, which grows 
with the passage of time, has to be check- 
ed, then the evil must be nipped in the 
bud. In other words, if the supply position 
can be improved by taking less drastic ac- 
tion, the State Government should be al 
lowed to take that action instead of allow- 


ing the problem to go out of hands, If the . 


interpretation suggested by Mr, Mittal is 
accepted, then the authorities under the 
Act, would have to wait till the essential 
commodities become so costly and scarce 
as to make absolute control of prices the 
only imperative, Besides, there is a legal 
maxim omne majus continet in se minus 
—the greater contains the less, This maxim 
has been referred to with approval in 
Atma Ram v. State of Punjab, AIR 1959 
SC 519 — If the State Government has 
the volition and the right to travel the 
whole distance, I see no reason why it 
should be commanded to go further if it 
exercises an option of stopping midway. 
It is perhaps not being realised that this 
argument, if accepted, may bring about 
much more drastic results for the business 
community, If the impugned Control 
Order is struck down on this ground, the 
tate Government may be persuaded to 
impose a price control on the entire rice 
bran produced by the millers. In that 
event, nothing can prevent it from fixing 
a lower control price or a price equivalent 
to the one which has been fixed in the 
bordering State of Punjab, That step, if 
faken, would certainly be more disadvan- 
fageous to the petitioners because in that 
case they would be obligated to sell the 
entire rice bran at Rs, 30/- per quintal or 
so at which rate it is being sold in the 
State of Punjab. Now they are allowed 
to sell 30% of it at Rs, 42/- per quintal 
plus the cost of containers and can sell 
the rest of it af whatever prices which 
they can get in the free market, ... 

21. I may now notice some of tha 
cases relied upon on behalf of the peti- 
tioners, 

22. First of all the reliance was placed 
by Mr. Mittal on the following observa- 
tions. made by the Supreme Court of India 


in Shree Meenakshi Mills Limited casa- 


{AIR 1974 SC 366 at p. 382) (supra)— 
“70. The main plank of the petitioner’s 
contention that fair price means a deter- 
mination with regard to the cost of raw 
material, manufacturing cost and reason~ 


. able return on the capital employed in 


en tn 
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the business was founded on the construc- 
tion that sub-sections (3), (3A); (3B) and 
(30) of Section 3 of Essential Commodi- 
ties Act 1955 constitute a single scheme 
and what is implicit in sub-section (3) is 
made explicit in sub-section (3C), 

Bee Ste 232 22 


__ 14. The differences between sub-sec< 
tions (3) & (3A) on the one hand and sub- 
sections (3B) and (3C) on the other ara 
these, Sub-sections (3) and (3A) speak of 
fixing price by agreement consistent with 
or with reference to controlled price or 
failing both market rate prevailing in the 
market during three months preceding 
the date of the notification. Sub-see, (3B) 
speaks either of controlled price or 
where no such price is fixed the prica 
prevailing or likely to prevail during the 
post harvest period in the area to which 
the order applies, In sub-sec, (3C) which 
relates to sugar price is to be calculated 
with reference to minimum price of sugars 
cane, manufacturing cost of sugar, duty, 
or tax, and a reasonable return and diffe- 


` rent prices may be provided for different 


areas or factories or different kinds of 
sugar, 


75. Therefore controlled price fixed 
under Section 3 (1) read with Section 3 (2) 
(c) is different from price under sub-secs 
tions (3A), (3B) and (3C).” 


On this basis, it was argued that the con- 
trolled price and the price fixed in the 
order had necessarily to be different. I 
am unable to accept this argument. In this 
case, the Supreme Court of India was only 
considering the scheme of the Act and 
was not concerned with a case in which 
the controlled price of the commodity fix- 
ed under Section 3 (1) read with scection 3 
(2) (c) of the Act and the levy price under 
sub-section (3B) of S. 3 of the Act had 
been fixed in a single composite notifica; 
tion, eS 

23. The next case relied upon by Mr, 
Mittal is a Division Bench judgment of 
this Court reported as Bhagwan Singh v, 
State of Punjab, (1975) 77 Pun LR 585, 
Therein the fixation of the price of 


Wheat (Levy) Procurement Order 
was successfully challenged on the 
ground that the fixation thereof 


had nof been made in accordance 
with sub-section (3B) of the Act, but in 
that case the Division Bench came to the 
conclusion that no controlled price of 
wheat had beer: fixed under sub-sec. (3) 
(2) (c) of the Act, The relevant observa: 


y 
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tion made by the Division Bench reads as 
under :—~ 


“From the discussion made above, it 
would emerge that no controlled price of 
wheat has been fixed under S. 3 (2) (c) 
‘of the Act and that the fixation of price 
under Clause 4 of the Levy Order does 
not, therefore, fall within the ambit of 
sub-section (3-B) (i) oz S. 3 under which 
provision the price is alleged to have been 
fixed. Similarly, thera being no data on 
the record to show tha: the price was fix- 
ed on the basis of the price prevailing or 
likely to prevail during the post harvest 
period, the conclusion is inevitable that 
cl. (ii) of sub-section @-B) of S, 3 of the 
Act was also not comp:ied with while fix- 
ing the price under 5, 4 of the Levy, 
Order,” i 


24, The ratio of K. 3. Jinaraja Hegde v, 
State of Mysore, AIR 1971 Mys 12 is dis- 
tinguishable on similar grounds as is evi- 
dent from the followirg passage:—~ 


“As regards the first, namely, the con- 
trol price, it was submitted on behalf of 
the petitioners that the State Government 
had not fixed any cor-trolled price either 
under the Act or und2r any other law in 
force in the State of Mysore, Mr, Put- 
taswamy, learned Advocate for the State 
submitted that the price fixed in sche- 
dule II of the order was itself the con- 
trolled price.” 

25. In Sitaram Jwala Prasad v. State 
of Uttar Pradesh, AIR 1975 All 272, a 
Division Bench of the Allahabad High 
Court considered the legality of price of 
foodgrains fixed in Uftar Pradesh Coarse 
Foodgrains (Levy) Order (1974), The chal- 
lenge was allowed mainly on the ground 
that the price mentioned in the schedule to 
the order could not be regarded as its con= 
trolled price, The learned Judges were 
persuaded to take ths view because of 
the reason that the controlled price con- 
templated by cl, (i) of sub-sec, (3B) had 
to be with reference to grade of the food- 
grain or its variety. I{ has not been sug- 
gested at the bar that.the rice bran had 
different grades or varieties, No argument 
was raised before the Division Bench on 
the basis of phraseology enshrined in the 
preamble of that order which might have 
indicated that the Staze Government had 
exercised powers under Section 3 (2) (c) 
also, The preamble cf the order is not 
quoted in the report and it might well 
have omitted to mention that the Gov- 
ernment while issuing the order had exer- 
cised the powers which were vested in 
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it, to issue the impugned order. Last of 
all it was found as a question of fact that 
the price mentioned in the schedule had 
not been fixed in accordance with the 
principles contained in sub-sec, (3-B) of 
S, 3 of the Act, 

26. These are some of the distinguish- 
ing features of the case. However, after 
noticing some of the provisions of the 
statute, the Bench made the following ob- 
servations, with which I respectfully dis- 
agree :— 


“If the argument of the learned Ad- 
vocate-General that the price which the 
Government in its discretion chooses to 
pay in respect of the foodgrains which 
are required to be sold to it, will automa- 
tically become the controlled price with- 
in the meaning of clause (i) of sub-sec- 
tion (3-By is accepted, clause (ii) thereof 
would become redundant, In no case 
would clause (ii) be then applicable, for 
the moment the Government requires a 
particular percentage of foodgrains to 
be sold at a particular price, clause (i) 
would automatically become applicable. In 
fact, if that was the intention of the Legis- 
lature in enacting sub-sec. (3-B), it would 
have been simpler to use the phrase ‘there 
shall be paid such price for the foodgrains, 
edible oilseeds or edible oils as may be 
fixed by the Government’ in place of the 
phrase ‘there shall be paid as the price 
for the foodgrains, edible oilseeds or edi- 
ble oils,’ and then to have cls, (i) and (ii) 
and the Explanation to sub-section (3-B). 
A similar phraseology could have been 
used even in sub-section (3-A) in place of | 
sub-clauses (a), (b) and (c) of Cl, (iii) of 
sub-section (3A) The distinction in. the 
Tanguage of sub-section (3-C) which deals 
with sugar and sub-section (3-B) which 
deals with foodgrains also makes it clear 
that the criterion for calculating the price 
in case of one is altogether differen, from 
the other,” 


27. In order to understand the frue, 
import of these observatitons, sub-s, (3-AJ 
of Section 3 of the Act deserves to be 

noticed, It readsi 


*(8-A) (i), If the Central n PERTO is 
of opinion that it is necessary sO to do for 
controlling the rise in prices, or prevent- 
ing the hoarding, of any foodstuff in any 
locality, it may, by notification in the 
official Gazette, direct that notwithstand- 
ing anything contained in sub-sec, (3), 
the price at ‘which the foodstuff shall be 
sold in the locality in compliance with an 
order made with reference to clause (Ñ 
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of sub-section (2) shall be regulated in 
accordance with the provisions of this sub- 
section, 

(ii) Any notificiation issued under 
this sub-section shall remain in force for 
such period not exceeding three months 
as may be specified in the notification, 

(iii) Where, after the issue of a notifica- 
tion under this sub-section, any person 
selis foodstuff of the kind specified there- 
in andin the locality so specified. in com- 
pliance with an order made with reference 
to clause (f) of sub-sec. (2), there shall be 
paid to the seller as the price therefor— 

(a) where the price can, consistently 
with the controlled price of the foodstuff, 
if any, fixed under this section, be agreed 
upon, the agreed price; 

(b) where no such agreement can be 
reached, the price calculated with refer- 
ence to the controlled price, if any; 

(c) where neither clause (a) nor cl, (b} 
applies the price calculated with refer- 
ence to the average market rate prevail- 
ing in the locality during the period of 
three months immediately preceding the 
date of the notification, 

(iv) For the purposes of sub-cl. (c) of 
clause (iii), the average market rate pre- 
vailing in the locality shall be determined 
by an officer authorised by the Central 
Government in this behalf, with refer- 
ence to the prevailing market rates for 
which published figures are available in 
respect of that locality or of a neighbour- 
ing locality; and the average market rate 
so determined shall be final and shall not 
be called in question in any Court.” 

28. This sub-section is in the natura 
of an emergency provision and can be 
resorted to for meeting a situation arising 
in a particular locality, As provided in 
cl. (ii) of this sub-section, the action taken 
thereunder is in the nature ofa short 
term measure because the relevant noti- 
fication can be issued only for a period 
not exceeding three months, An essential 
commodity may become scarce in a loca- 
lity whether it has been subjected to a 
price control or not. In a given case, the 
State. Government may make such a com- 
modity more easily available without its 
price being controlled. In that case, if as 
stock-holder is, pursuant to an order 
passed under Clause (f) of sub-section (2) 


of 5. 3, directed to shed a part or the. 


whole of his stock he will have to be paid 
the price calculated in accordance with 
the procedure laid down in clause (c) of 
sub-sec, (3) of S, 3, If the essential com- 
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moadity is already subjected to a price 
control or the same is simultaneously im- 
posed when a stock-holder is ordered to 
pert with his stocks, he would be entitled 
to get a price which can be agreed with, 
consistent with the controlled price or if 
no such agreement is possible the one 
con- 
trolled price, As noticed earlier, S. 3 in- 
vests the Government with vast powers of 
imposing controls, At one moment price 
of a commodity may be controlled, and at 
another the price may not be subjected to 
control but its distribution may have to 
be streamlined, But while making a 
statutory provision, the Legislature 
thought that the statutory provision en- 
acted should cover as far as possible all 
the situations in which the Government 
becomes entitled to take action on the 
basis of experience, The important point 
to be considered is whether in a given 
case the Government has applied its mind 
and had taken action under S, 3 (2) (c) or 
net, Once it is shown to have acted under 
this provision, no objection can be raised 
if the price, which is payable to a stock- 
hcider, is mentioned in the notified order 
itself. Sub-cls. (a), (b) and (c) of cl. (iii) 
of sub-s, (3-A) cannot therefore be regard- 
ed as redundant, If the Government 
wishes to deprive a stock-holder of essen- 
tic! commodities for the purpose of mak- 
ing profits, he can certainly raise an ob- 
jection that the action taken by the Gov- 
ernment does not fall within the ambit of 
the statute. In Shree Meenakshi Mills’ 
case (AIR 1974 SC 366 at p. 378) (supra), 
the Court observed— 


‘In State of Rajasthan v, Nathmal, 
1954 SCR 982: (AIR 1954 SC 307), the 
authorities were allowed to freeze any 
stock of foodgrains and no person could 
dispose of any foodgrains out of the stock 
so ‘freezed’ (sic) without the permission ` 
of the authority, The order was held to 
be relatable to the object of the Act, 
namely, securing equitable distribution 
and availability at fair prices, The ceil- 
ing price of the commodity was Rs, 17-18, 
The Government procurement price was 
Rs, 9 per maund. The Court held that it 
was an unreasonable restriction because 
the Government was free to sell at a 
higher price and make a profit, The ceil-. 
ing price was higher than the fixed price 
at which the stocks were requisitioned 
but after requisition, the Government 
would sell at the higher price. Therefore, 
thet was an unreasonable restriction.” 
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99. For similar reasons, stlb-sec. (3-B) 
cannot be held to be redundant, Sub-sec- 
tion (3-C) relates to sugar and need not 
be examined in detail ~ 


30. I might also add that the protec- 
tive umbrella of the Ninth Schedule is 
available only to the Act and nct the 
orders issued thereunder, This contro- 
versy has been finally set at rest in Prag 
Ice & Oil Mills v. Union of India, AIR 
1978 SC 1296, 


31. The last case relied upon by 
Mr, Mittal is Joe Pereira v. Union of 
India, AIR 1979 Kant 12, Thereir, the 
fixation of price under the Karnataka 
Paddy Procurement (Levy) Order (1966) 
was successfully challenged om the 
ground that the same had not been fixed 
in accordance with the procedure laid 
down in sub-sec. (8-Bi of S. 3 of the Act. 
The learned Judges sbserved that ‘the 
controlled price once fixed must >e ap- 
plicable to.all sales and purchases, It 
should not be intended to control the 


price of particular type of transection.’ . 


With utmost respect I am unable to con- 
cur with these observations, for, if that 
be the case. the State Government would 
not at all be competent to impose partial 
control of essential commodities The 
other conclusion arrived at by the learn- 
ed Judges that if in fact there is control- 
led price, the price shall have to be fix- 
ed under sub-sec. (3-B) of the Act is un- 
exceptionable, It mighi be that while pro- 
mulgating the Karnataka Order the State 
did not purport to exercise powers under 
S. 3 (2) (c) of the Act. In this case also 
no argument seems ta have been aivanc- 
ed before the Divisian Bench on the basis 
of the phraseology enshrined in tke pre- 
amble of the Karnateka Order, 

32. On behalf of the State ,Mr, Naubat 
Singh relied upon Sri Venkateswara Rice 
Mill v, State of Andhra Pradesh AIR 1975 
Andh Pra 84, wherein the- view taken 
in the Mysore case in K. B. Jinaraja 
Hegde’s case. (AIR 1971 Mys 12)(upra) 
was dissented from in these words (at 
p. 87 of AIR 1975 Anch Pra) : 

“We are unable to subscribe <o the 
view expressed by the Mysore High 
Court in the two cases referred to above. 
The expression ‘control’ in S. 3 12) (c) 
takes within its ambit restrictions, regula- 
tions, curbs, restraints To control a thing 
is to have the right to exercise a directing 
or governing influence over it. ‘Black 
Law Dictionary page 399). The object of 
procuring from millers or dealers by the 
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Government is to make rice available at- 
reasonable price to the consumers. A 
dealer or miller is called upon only to 
sell a portion of the total quantity of 
each variety of rice at a notified price. It 
is not the case of the petitioners that the 
Government while fixing the notified. 
price has not taken into consideration the 
rate at which a dealer or miller purchas- 
ed paddy, conversion charges, transport 
charges and other incidental expenses and 
also the marginal profit. So. a notified 
price is. fixed only after taking the rel- 
evant factors into consideration, that is to 
say, to see that no dealer or miller suf- 
fers loss by his having to sell a portion 
of the total quantity of the rice 
which he produces or manufactures, The 
fixation of the price has not been ques- 
tioned before us, What Mr. Babulu Reddy 
contends is that the notified price is not 
the controlled price and sub-clause (c) of 
S. 3 (2) only empowers the Government 
to control prices and not to notify prices. 
We are unable to see any force in this 
contention. The word ‘control’ as has al- 
ready been observed by us, takes in 
regulation of the prices also by notifying 
a particular price. To the extent of sub- 
clause (1) of clause (3) the price at which 
levy rice should be sold is controlled. It 
is not open to a miller or dealer to sell 
at a rate above the notified price. In 
other words, the price at which a miller 
or dealer is to sell is controlled. The ex- 
pression ‘control’ is of very wide ampli- 
tude, Clause (f) of S. 3 (2), as already 
seen empowers the Government to re- 
quire any person holding in stock any 
essential commodity to sell the whole or 
a specified part of the stock to the Cen- 
tral Government or the State Govern- 
ment. The procurement order is issued 
in exercise of the powers conferred upon 
the Government under sub-clause (f). We 
see absolutely no merit in the attack on 
the Procurement Order.” 


33. I might also.add that in this case 
the price had been fixed after taking into 
consideration the statutory requirements, 


_ 34. Apparently, the petitioners cannot 
derive any benefit from the observations 
made in the decided cases, 


35. Mr, Naubat Singh conceded that 
the Central Government had not authoris- 
ed the State Government to delegate the 
powers of fixing a controlled price on an 
officer of the State Government. That 
being so, clause 4 of the Order which 
authorises the Director to fix prices from 
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time to time cannot be sustained. This 
finding, however, does not affect the 
merits of the controversy because for the 
time being the levy price has in fact been 
fixed by the State Government, 

36. For reasons aforementioned, 1 
hold that while promulgating the im- 
pugned Control Order the State Govern- 
ment did exercise power vested in if 
under S. 3 (2) (c) of the Act and it was 
within its competence to fix the levy 
price of the rice bran at the rate of 
Rs, 42/- per quintal plus the cost of con- 
tainers, The petition deserves to be dis- 
missed and I order accordingly, However, 
in view of the difficult nature of the 
questions of law ‘involved therein, the 
parties are left to bear their own costs, 

S. S. SANDHAWALIA, C. J.:— 37. 
Whether the control price under Sec- 
tion 3 (2) (c) of the Essential Commodities 
Act, 1955, envisages a uniform and fixed 
price for the whole of the essential com- 
modity at which it may be bought or 
sold within the State or in a defined 
geographical area has came to be the core 
question before this Full Bench, 


38. I have the privilege of perusing 
the judgment recorded by my learned 
brother Sharma, J. On the view taken by 
him S, 3 of the Essential Commodities 
Act, 1955 (hereinafter called the Act) 
would warrant fixation of a contro] price 
even for some percentage of the essen- 
tial commodity leaving the rest to be un- 
regulated and floating and fluctuating at 
the open market prices. 
would also clothe the executive Govern- 
ment with the power to fix any price for 
any percentage of an essential commo- 
dity. With the greatest respect I am of 
the view that neither S, 3 nor the other 
analogous provisions of the Act envisage 
the vesting of such unguided and un- 
canalised power in the Central Govern- 
ment, The meaningful issue herein entails 
larger ramifications and with the greatest 
deference to Sharma. J,, I feel compelled 
to record this dissent, ’ 

‘89. In an issue so pristinely legal, the 
facts giving rise thereto inevitably slide 
into background, Nevertheless the matrix 
thereof has to be noticed, albeit briefly, 
to maintain the homogeneity of this judg- 
ment. The twenty nine petitioning. firms 
carry on the business of rice milling at 
Karnal. They purchase paddy and after 
shelling it in their shellers produce rice, 
ninety per cent. of which had to be com- 
pulsorily made over to the State Gov- 
ernment under the Haryana Procurement 
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Levy Order leaving the balance to be sold 
in the open market, The petitioners pur- 
chased paddy in the harvesting season of 
October and Novemker, 1980, at the rate 
of Rs, 105/- per quintal being. the fixed 
procurement price thereof, The process 
of converting paddy into rice first of all 
involves the removal of rice husk and 
thereafter the inner shell is also remov- 
ed in the process of polishing which in 
commercial terms is known as rice bran. 
This is used for various purposes including 
extraction of oil as also for poultry feed, 
The firm stand of the petitioners is that 
the current market rate of rice bran was 
Rs, 120/- per quintal. 

40. On the 27th of January. 1981, the 


Haryana State promulgated the Haryana 


Rice Bran (Distribution and Price, 
Control) Order, 1981 (annexure P. 1) 
called the Control 
Order), This admittedly was pro- 
mulgated under the powers conferred 
by S. 3 of the Act, Cl. (3) of the Control 
Order obliges all dealers and owners 
of Rice Mills as defined in Cl, (2) (o) 
to sell or offer for sale 30 per cent. of 
the rice bran extracted by them to poul- 
try farmers of the Haryana State against 
permits issued by the District Magistrate 


-or any officer authorised by the Director, 


Food and Supplies Haryana in this be- 
half, What the petitioners particularly 
highlight is the fact that by clause 4 the 
power to determine the maximum sale 
price of the rice bran sold against the 
permits as mentioned in cl. (3), has been 
vested in the utter discretion of the 
Director of Food and Supplies, Haryana to 
be exercised from time to time, What is 
more is that the present sale price has 
been arbitrarily fixed at a paltry sum of 
Rs, 42/- per quintal as against its current 
price of Rs, 120/- per quintal in the open 
market, Cls. 5 and 6 of the Control Order 
vest procedural powers in the authorities 
to secure reports and to get information 
with regard to stocks and supplies of rice 
bran etc, ; 

41. It is the firm stand of the peti- 
fioners that no control price of the rice- 
bran has been fixed under S. 3 (2) (c) and 
consequently the compulsory purchase 
price for the rice bran had to conform to 
sub-sec, (3) of S. 3 of the Act and in 
particular -to Cl, (c) thereof because 
Cls. (a) and (b) of the 
their 
stand that .the current market price was 
Rs, 120/-, annexures P. 2 and P. 3. the 
cash memos for the sale of 100 quin- 


said sub-section - 


Y 
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tals of rice bran at fhe aforesaid price 


have been annexed to the petition. It is ` 


reiterated that the respondent-State has 
not at all calculated zhe price with re- 
gard to the market rates prevailing in 
the locality at the daze of sale as pres- 
cribed by sub-section @) (c) -of S. 3 of the 
Act, The ridiculously tow rate of Rs, 42/- 
per quintal thus arb-trarily fixed has 
been spelled out as the primary grievance 
of the petitioners, ard it is further sub- 
mitted that since there is no control on 
the price of poultry products produced by 
Poultry Farmers there is no- rationale 
why the poultry feed should be made 
available to them at such extremely low 
prices, to the detrimert of the petitioners. 


The challenge has been primarily laid to. 


the fixation of the price at Rs, 42/- per 
quintal on the five grounds enumerated 
in paragraph 14 of the writ petition, 


42. The stand of the respondent-State 
in meeting the challenge to the Control 
Order is slightly ambivalent. However, 
the basic position tak2n is that the price 
has been fixed in conformity with the 
provisions of S. 3 (2) (c) of the Act and, 
therefore, any reference and reliance on 
S. 3 (3) of the Act on behalf of the peti- 
tioners is misconceived, Apparenty in the 
alternative it is vaguely suggested that 
the price fixed conforms generally to the 
provisions of S. 3 (8) (c) as well, As re- 
gards price; a vague denial about the cur- 
rent price of rice bran being Rs, 120/- has 
been made but the fact that the market 
rate was much higher than Rs. 42/- is 
virtually admitted in the following plead- 
ings in paragraph 13 :— 

“The extent of free-sale allowed 
by the Control order to the petitioners is 
so large that they cam sell most of the 
Rice bran at rates convenient and pres 
ferable to them and make good the loss, 
if any, by supply of 3) per cent under 
permits issued under the Control 
Order,” 


In the affidavit filed in reply to the re- 
plication, the respondant-State in para- 
graph 4 thereof is mare specifie in admit- 
ting that the market price of rice bran 
from October to November ranged from 
Rs. 67.25 to Rs, 70/- per quintal and reli- 
‘ance was placed on cash memos, Exhibits 
R. 1 and R. 2 therete. It is also averred 
that in fixing the price the prior approval 
of the Government of India was secured 
as also certain other considerations and 
relevant materials were taken into ac- 
count, an 
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43. To clear the deck it may be 
straightway noticed that the validity of 
the Control Order has not at all been 
challenged on the basis of Art. 19 (1) (f) 
and (g) nor on any other provision of the 
Constitution, The sole challenge on be- 
half of the petitioners is on the basis of 
the alleged infraction of Section 3 of the 
Act and in particular sub-section (3) 
thereof, Since the controversy must in- 
evitably revolve around the relevant pro- 
visions of the Control Order it is apt to 
reaji them at the very outset, 


“Whereas the State Government is óf 
the opinion that it is necessary and ex- 
pedient to do for securing equitable dis- 
tribution of rice bran; ` 

Now, therefore, in exercise of the 
powers conferred by S. 3 of the Essen- 
tial Commodities Act, 1955 (Central Act 
10 of 1955), read with the Government of 
India, Ministry of Agriculture and Irriga- 
tion (Department of Food) Order No, 
GSR-800 dated the 9th June, 1978, and 
all other powers enabling him in this 
behalf, and with the prior concurrence 
of the Central Government, the Govern- 
ment of Haryana hereby makes the fol- 
lowing order, namely :— 


_ L Short title, extent and commence- 
ment — (1) This order may be called the 
Haryana Rice Bran (Distribution and 
Price) Control Order, 1981, 

(2) It extends to the whole of the State 
of Haryana. 

(3) It shall come into force with im- 
mediate effect, ° 


2. Definitions: In this Order, unless the 

context otherwise requires,— 
XX XX XX XX XX XX 
3. Issue of permit: 


All the dealers and owners shall sell 
or offer for sale or supply 30 per’ cent. 
rice bran extracted by them to the poul- 
try farmers of the Haryana State against | 
permits issued by the District Magistrate, 
or any officer authorised by the Director 
in this behalf, j 

4, Sale price: : 

The maximum sale price of the rice 
bran sold against permits as mentioned in 
Cl. 3 shall be as determined by the Direc- 
tor, from time’ to time. For the present 
the sale price fixed at rupees 
forty two per quintal exclusive of the 
cost of containers and taxes.” 


44, Before adverting to the contentions 
raised on behalf of the parties it is apt 
to notice three salient. features about 


” 


XX 
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which there is no dispute. It is the com- 
mon case that Cl. (3) of the Control 
Order draws its legal sanction from Sec- 
tion 3 (2) (f) of the Act. This provision ex- 
pressly warrants the making of an order 
for requiring any person engaged in the 
business of buying or selling or the pro- 
duction of any essential commodity or on 
holding the same in stock to sell the 
whole or specified part of such essential 
commodity to the Government or to such 
other person or class of persons as may 
be specified in the order, There is no 
manner of doubt that Cl. (3) in terms con- 
forms to the requirements of S. 3 (2) (8 
of the Act and has been issued there- 
under, É 


45. Again it is undisputed that C1. (4) 
pertaining to the sale price is inextric- 
ably and integrally linked to the preced- 
ing Cl. (3) and expressly mentions that 
the maximum sale price pertains to the 
rice bran sold against permits.. Conse- 
quently Cl, (4) provides for. the fixation 
of price of the essential commodity 
directed to be compulsorily purchased or 
sold under S, 3 (2) (£) of the Act. Thirdly, 
it is the common case that by the Control 
Order or otherwise no control price for 
the whole of the commodity of rice bran 
has been fixed under the Act as envisaged 
in S, 3 (2) (c) of the Act, 


‘46, Against the aforesaid admitted 
background, learned counsel for the peti- 
tioner launched an incisive two pronged 
attack. Firstly, it is contended that the 
control price envisaged under S, 3 (2) (c) 
of the Act is a thing far apart from the 
one provided for under S. 3 (3) of the 
Act, The sharpest distinction is sought to 
be drawn betwixt the general control 
price of the whole of the commodity con- 
templated by S. 3 (2) (c) of the Act as 
against the compulsory purchase price 
determined and payable under either of 
the Cls. (a), (b) and (c) of sub-sec. (3) of 
S. 3 of the Act to a person who has been 
obliged to sell an essential commodity in 
compliance with an order made with re- 
ference to S. 3 (2) (f) of the Act, Ac- 
cording to counsel the two concepts are 
wholly distinct and apart and the twain 
can never meet, 


47. The second contention of the learn- 
ed counsel for the petitioners which is 
indeed a limb or an integral part of the 
first one“is that the general control price 
envisaged under S. 3 (2) (c) of the Act is 
one fixed uniform price beyond which an 
essential commodity cannot be allowed to 
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be bought or sold. It provides for a pole- 
star ceiling limit for the price of the 
whole of the commodity. It cannot be 
bifurcated into a percentage or divided 
into smithereens, Either there is a con- 
trol price for the whole of the commodity 
or there is none. According to the learn- 
ed counsel for the petitioners there can- 
not be a control price under S, 3 (2) (c) 
of the Act. for only a part of the essential 
commodity leaving the rest to be unre- 
gulated or floating or fluctuating in the 
open market, 


48. Though the two contentions afore~ 
said, at certain points, dovetail into each 
other, it is best for clarity’s sake to deal 
with them individually. Adverting to the 
first one, the two legal questions tersely 
put is whether the control price fixed 
under S, 3 (2) (c} of the Act is distinct 
and different from the compulsory pur- 
chase price payable under Cls. (a), (b) and 
(c) of S. 3 (3) of the Act. : 


49. Ere one comes to grips with the 
aforesaid issue, it is both apt and instruc- 
tive to view it first in the larger perspec- 
tive of the legislative history of the pro- 
visions as also the larger scheme of the 
statute manifest from the interlinked 
provisions of S, 3 (3), (3-A) (8-B) and 
(3-C) of the Act, 

50. For our purposes it is unnecessary 
to travel beyond the predecessor statute 
namely, the Essential Supplies (Tempo- 
rary Powers) Act, 1946. This was suc- 
ceeded by the present Essential Com- 
modities Act, 1955, However, a spate of 
amendments have followed thereafter, 
some of which call for notice as clear 
pointers. of the legislative intent in this 
regard, Sub-section (3) of S. 3 of the Act 
not only formed part of the Act as ori- 
ginally enacted in 1955 but in fact cor- 
responds with if not is in pari materia 


‘with the earlier S, 3 of the Essential Sup- 


plies (Temporary Powers) Act. 1946, This 
provision expressly provided for the pay- 
ment of a price in accordance with 
Cls. (a) (b} and (c) to any person direct- 
ed to sell an essential commodity 
in compliance with an order made with 
reference to S. 3 (2) (£) of the Act. How- 


_ever, at that stage the provisions of sub- 


sections (3-A), (3-B) and (3-C) were 
significantly absent from the statute. It 


was by the Essential Commodities 
(Amendment) Act, 1957 (Act No. 13 of 
1957) that sub-see, (3-A) was inserted 


in the statute. It was in the nature of an 
emergency provision for controlling the 
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rise in prices and the preventing of 
hoarding of foodstuffs in any locality and 
the notification issued thereunder was 
not to extend beyond a period of three 
months, Even herein also Cis. (a) (b) and 
(c) of sub-see, (3-A) (i) specifically pro- 
vided for the statutory, determination of 
price for any person obliged to sell the 
foodstuffs under an order under Sec- 
tion 3 (2) ( of the Act Nearly a decade 
later by the Essential Commodities 
(Amendment) Act, 1966, (Act No, 25 of 
1966) and the Essential Commodities 
(Second Amendment) Act, 1967 (Act 
No, 36 of 1967), sub-sections (3-B) and 
(8-C) were then added to the statute, 
Herein again sub-sec, (3~B) which pertains 
specifically to foodgrains, edible oil seeds 
and edible oils, expressly provided for 
the statutory price payable to the person 
from whom the compulsory sale or pur- 


chase was made under 3, 3 (2) (f) of the 


Act, Again sub-sec, (8-C) which was the 
specific provision for all kinds of sugar 
was more explicit in spelling out the 
statutory guidelines for the payment of 
such a price to the persa required to sell 
under S. 3 (2) (f vide Cis. (a), (b), (c) 
and (d) thereof, To make the true inten- 
tion of the legislature more explicit, an 
amendment of sub-sec, (3-B) was intro- 
duced inter alia by the Essential Com- 
. modities. (Amendment: Act, 1971, The 
Statement of Objects and Reasons for 
this amendment is irstructive for it 
highlights the fact that the control price 
and the price payable under sub-sec- 
tion (3-B) were distinct:— 


"Sub-section (3-B) of S, 3 of the Act 
lays down the procedure for fixing prices 
of foodgrains, edible ail seeds or edible 
oils sold in pursuance af an order made 
under S. 3 (2) (f) of the Act, Such price 
is to be fixed having regard to— (i) the 
controlled price of foodgrains, edible oil 
seeds or edible oils fixed under that sec- 
tion or by or under any other law; and, 
(ii) the price of the foocgrains, edible oil 
seeds and edible oils prevailing or likely 
to prevail during the post-harvest period 
in the area to which the order applies, 
The question of assessing the prevailing 
price or the price likely to prevail during 
the post-harvest period will arise 
only when there is no controlled price. 
It is, therefore, proposed to amend sub- 
sec, (3-B) suitably to make this clear.” 
The legislature’s concerr. and decision in 


this context is then evidənt from the Es- 
sential Commodities - {4mendment) Act, 
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1976 which substituted the present sub- 
sec, (3-B) in place of the earlier one. The 
Statement of Objects and Reasons in this 
regard was as follows :— . 

“(iii) Sub-section (3-B) of S. 3 is being 
substituted to provide for the procedure 
for fixing the price in the case of levy on 
foodgrains, edible oilseeds or edible oils. 
and further to provide for the criteria for 
the fixation of such price,” 


By this amendment, the criteria for fix- 


ing the statutory price were made even 
more precise by inserting Cls. (a,) (b), (c) 
and (d) with regard to which the same 
was to be determined, 


51, I have painstakingly adverted to 
the aforesaid legislative history to high- 
light the solicitude of the legislature at 
each step in chronological order to lay 
down meticulously the criteria on which 
the price for compulsory purchase under 
S. 3 (2) (f) of the Act was to be deter- 
mined. Whilst on the one hand the legis- 
lature conferred wide ranging powers of 
regulation and even compulsory acqu.si- 
tion of essential commodities, it provided 
equal safeguards that the price payable 
to the citizen for such compulsory 
purchases was a just equivalent thereof 
and was not left to the whim of the exe- 
cutive but was to be determined by the 
clear mandates of the legislature itself. 
The larger historical conspectus of the 
legislation on essential commodities is 
that it is a beneficent (barring certain 
special and express provisions to the con- 
trary) regulatory measure and was in no 
way designed to be either expropriatory 
or confiscatory, 


52. - Apart from the aforesaid histori- 
cal perspective of the statute, the larger 
scheme of S. 3 of the Act and the wide 
spectrum of guidelines provided therein 
for the determination of the price pay- 
able to the person from whom an essen- 
tial commodity is compulsorily acquired 
calls for notice on a broader canvas, 
Whilst the plenary power to determine 
a ceiling control price for the whole of 
the essential commodity at which it may 
be bought or sold at a particular stage 
flows from S. 3 (2) (c) of the Act, the 
legislature, in its wisdom has laid out dif- 
ferent and precise criteria for the quan- 
tum of price to be paid for an essential 
commodity when it is compulsorily ac- 
quired from its owners under the different 
sub-sections whose insertion or substitu- 
tion at different times has been noticed 
earlier, It is perhaps apt to notice these 


122 P. & H. 


provisions in extenso because they point 
an unerring finger to the legislature’s in- 
tent to prescribe adequate and precise 
guidelines for determining the 
issue of payment of price for compulsory 
purchases or. acquisition of an essential 
commodity :— 

“3. (3)xX x X X 

(a) where the price can, consistently 
with the controlled price, if any, fixed 
under this section, be agreed upon, the 
agreed price; 

(b) where no such agreement can be 
reached, the price calculated with refer- 
ence to the controlled price, if any; 


(c) where neither cl. (a) nor cl, (b) ap- 
plies, the price calculated at the market 
rate prevailing in the locality at the date 
of sale. 

(3-A) (i) to (iii) x x x x 

(a} where the price, can, consistently 
with the controlled price of the foodstuffs. 
if any, fixed under this section, be agreed 
upon, the agreed price; 

(b) where no such agreement can be 
reached, the price calculated with refer- 
ence to the controlled price, if any; 

(c) where neither cl, (a) nor cl. (b) 
applies, the price calculated with refer- 
ence to the average market rate prevail- 
ing in the locality during the period of 
three months immediately preceding the 
date of the notification. 

- (iv) x x x 
"(3-B) x x x 

(a) the controlled price, if any, fixed 
under this section or by or under any 
other law for the time being in force for 
such grade or variety of foodgrains, edi- 
ble oil-seeds or edible ails; 

(b) the general crop prospects} 

(c) the need for making such grade of 
variety of foodgrains, edible oil seeds or 
edible oils available at reasonable prices 
tothe consumers, particularly the vulner- 
able sections of the consumers, and 

(d) the recommendations, if any, of the 
Agricultural Prices Commission with re- 
gard to the price of the concerned grade 
er variety of foodgrains, edible oil-seeds 
or edible oils,” ‘ 
*(3-C) x x x 

(a) the minimum price, if any, fixed 
for sugarcane by the Central Government 
under this section; 
` (b) the manufacturing cost of sugar? 

(c) the duty or tax, if any, paid or pay- 
able thereon; and 

(d) the securing of a reasonable return 
on the capital: employed in the business 
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oi manufacturing sugar, 

and different prices may be determined 
from time to time for different areas or 
for different, factories or for different 
kinds of sugar, x x x x x” 


Even a bare glance at the aforesaid pro~ 
visions collectively would hardly leave any 
manner of doubt that the larger scheme 
of S. 3 intended by the legislature is not 
to leave it to the fist of the executive 
authority to declare any price for an es- 
sential commodity when it decides to com- 
pulsorily purchase or acquire it under 
S, 3 (2) (£) of the Act and the other wide 
ranging powers given to it by the rest of 
the provisions, In each specific category 
of the essential commodities generally, 
with regard to foodstuffs in a particular 
locality as an emergency measure, with 
regard to any grade or variety of food- 
grains, edible oilseeds, and edible oils, 
and in the context of every kind of sugar, 
the legislature has meticulously laid down 
the firm criteria on the anvil of which the 
price payable for compulsory purchase is 
to be determined. It has not been and 
perhaps it cannot be left to the whim of 
the executive authority alone to fix any 
price which it may choose for even com- 
pulsory acquisition because if it were so, 
the provision might well get tainted with 
uncanalized and unguided powers and 
attract the vice of unconstitutionality by 
violating Art. 14 or 19 of the Constitu- 
tion. The broad scheme of sub-secs. (3), 
(3-A), (3-B) and (3-C) when viewed col- 
lectively would therefore, negative the 
stand that the price payable for compul- 
sory purchase and acquisition may be 
arbitrarily determined without reference 
at all to the aforesaid provisions which- 
ever may be applicable, 


53. What appears to be plain on prin- 
ciple is equally sanctified by the prece- 
dent of the final Court. The inter-rela- 
tionship of the aforesaid provisions was 
noticed and accepted in the Shree 
Meenakshi Mills Lid. v. Union of India, 
AIR 1974 SC 366 by Chief Justice Ray 
speaking for the Constitution Bench with 
the following observations (at p. 382):— 


"The main plank of the petitioner’s 
contention that fair price means a deter- 
mination with regard to the cost of raw 
material, manufacturing cost and reason- 
able return on the capital employed in 
the business was founded on the con- 
struction that sub-secs, (3), (3A), (8-B) 


and (3C) of Section 3 of Essential Com-. 


modities Act, 1955 constitute a single 


x 
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scheme and what is implicit in sub-s, (3) 
is made explicit in sub-section (3-C).” 

54. Now it appears to me that some 
confusion and the resultant fallacy stems 
from the use.of loose terminology applied 
to the price under S, 3 (2) (c) of the Act 
and what is to be determined as payable 
for compulsory acquisition under S, 3 (3) 
of the Act, Whilst the price fixed under 
S. 3 (2) (c) of the Act Las obviously and 
plainly been styled as the controlled price, 
generally of the whole commodity, it is 
in my view an error to use the same and 
similar terminology to the amount pay- 
able and determined under S, 3 (3) of tha 
Act, The nature of the two is completely 
different, The amount fixed under S, 3 
(3) of the Act can more aptly be describ- 
ed as the compulsory szle price or in the 
alternative compulsory purchase price, In 
a particular case it car indeed be the 
determination of the prize of one particu- 
lar transaction where the essential com- 
modity is acquired undar S, 3 (2) (f) of 
the Act from a single irdividual, in sharp 
contradistinction to general control price 
of the whole commodity, which must be 


general, that is, either country-wide or 


State-wide or at least locality-wide ap- 
plication, 

55. Faced with the inherent weak- 
nesses of his stand Mr, Naubat Singh, the 
learned counsel for the respondent-State 
had in the last resort a-tempted to argue 
that herein also there is only one price 
and the price mentioned and determined 
to be payable under S. 3 (8) of the Act is 
also the controlled price under S, 3 (2) (c) 
of the Act. Subscribing to such a submis- 
sion would patently rencer cls, (a), (b) and 
(c) of sub-section (3) tc be totally nuga- 
tory and otiose. If the price arbitrarily 
mentioned in the control order is to be 
dubbed as the control price under S, 3 (2) 
(c) of the Act then what indeed are the 
guidelines in cls. (a), (b) & (c) of sub-s, (3) 
of the Act meant for? _tis plain that the 
_ submission made on bekalf of the respon- 
dent-State in fact begs the whole question, 
A plain reading of cls, (a) and (b) afore- 
mentioned would make it manifest that 
the legislature had laid down as a man- 
date that the price to b2 paid hereunder 
rests on the foundatior of an already 
existing control price, if any, To say that 
the ‘price arbitrarily named in the control 
order ipso facto becomes the control price 
under S. 3 (2) (c) amcunts to no more 
than attempting to defin= a circle as being 
circular. In fact clauses (a) and (b) pro- 
ceed on the basic postulate that- there 
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already exists a control price on the basis 
of which the payment for a compulsory 
acquisition is to be determined. In the 
case of an existing control price for the 
commodity it is to be determined by an 
agreement of the parties consistent with 
the control price under cl, (a) and in case 
of failure to reach any such agreement, 
the price is to be calculated by the auth- 
ority but still on the basic criteria of the 
existing control price, Therefore the very 
sine qua non for determining the price 
under cls, (a) and (b) is an existing con- 
trol price, When the provision talks of be- 
ing consistent with or in reference to a 
price it obviously pre-supposes the exist- 
ence of such a thing. In such a context to 
say that the price determined under Sec- 
tion 3 (3) would by itself become the 
control price, appears to be patently illo- 
gical because consistency and reference 
are relevant in two things and not in a 
single one, 

56. In providing for the situation and 
the absence of an existing control price 
the provision is clear and its mandate 
plain. Herein clause (c) would come into 
play and price must then be determined 
at the market rate prevailing in the loca- 
lity on the date of the sale, Clearly, 
therefore, a mere-arbitrary fixation of 
price in the control order is a patent vio- 
lation of clauses (a), (b) and (c) for com- 
pulsory acquisition of an essential commo- 
dity and cannot be raised to the pedestal 
of being the general control price itself 
under S, 3 (2) (c) of the Act, 

57. Confronted with the limitations 
and the circumscribing of the power by 
the statute under S. 3 (2) (c) and 3 (3) of 
the Act a last desperate throw was at- 
tempted on behalf of the respondents. It 
was sought to be argued that if neither of 
these two provisions could justify the 
arbitrary fixing of the price in the Con- 
trol order then it must be presumed to 
have been so done under the generality 
of the power given by sub-section (1) of 
S.°3 of the Act. This appears to me as an 
argument of desperation. ‘When sub-sec- 
tion (2) of S. 3 expressly provides for the 
specific situations spelled out in the detail 
in cls. (a) to (j) thereof it would be vain 
and indeed illogical to argue that despite 
these special and specific provisions they 
can all be conveniently ignored and wiped 
off the statute book and resort should be 
deemed to have been made to the gene- 
rality of the power under sub-section (1) 
irrespective of the conditions and con- 


. strictions imposed thereon by the statute 
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itself for their exercise, Such a construc- 
tion would render the whole of sub-sec- 
tion (2) as also sub-sections (3), (3A), (3B). 
(3C), (4), (4A) and (4B) wholly redundant 
and otiose. It seems manifest to me that 
when the statute expressly provides for a 
thing to be done in accordance with Sec- 
tion 3 (2) (c) or 3 (2) (£) then the provi- 
sions thereof must be complied with and 
they cannot be set at naught by any as- 
sumption of or a resort to the generality 
of the power under S, 3 (1) of the Act, 
58. Again the lie direct to the aforesaid 
stand sought to be taken by the respon- 
dent-State is given by the fact that the 
power here is not being exercised by the 
Central Government but merely by the 


State Government as a delegate of the- 


Central Government strictly within the 
confines of such delegation. It deserves 
highlighting that the Control order has 
not been- issued by the Central Govern- 
ment purporting to act under S. 3 (1) of 
the Act but expressly by the State Gov- 
ernment under the power delegated to it 
by virtue of S. 5 and the delegation made 
thereunder by Order G., S, R. 800 dated 
the 9th of June, 1978. In order to ap- 


preciate this aspect of the case it becomes - 


necessary to read both of them :— 

Section 5. Delegation of powers: The 
Central Government may, by notified 
order, direct that the power to make or 
issue notifications under S. 3 shall, in re- 
lation to such matters and subject to such 
conditions, if any, as may be specified in 
the direction, be exercisable also by :— 

(a) such officer or authority subordinate 
to the Central Government, or 

(b) such State Government or such offi- 
cer or authority subordinate to a State 
Government, 
as may be specified in the direction,’ 
| Order . 

“New Delhi, the 9th June, 1978 G, S. R. 
800.— In exercise of the powers confer- 
red by Section 5 of the Essential Com- 
modities Act, 1955 (10 of 1955), and in 
supersession of the Order of the Govern- 
ment of India in the late Ministry of Agri- 
culture (Department of Food) No, GSR 
316 (E), dated the 20th June, 1972, the 
Central Government hereby directs that 
the powers conferred on it by sub-sec, (1) 
of S. 3 of the said Act to make orders to 
provide for the matters specified in 
clauses (a), (b), (c), (d), (e) (8, 
(h). (i), Gi) and (j) of sub-sec, (2) thereof 
shall, in relation to foodstuffs be exercis- 
able also by a State Government subject 


to the conditions— 
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(1) that such powers shall be exercised 
by a State Government subject to such 
directions, if any, as may be issued by, 
the Central Government in this behalf; 


(2) that before making an order relat- 
ing to any matter specified in the said 
cls. (a), (c) or (f) or in regard to distribu- 
tion or disposal of foodstuffs to places 
outside the State or in regard to regula- 
tion of transport of any foodstuff, under 


_ the said clause (d), the State Government 


shall also obtair. the prior concurrence of 
the Central Government; and 


(3) that in making an order relating to 
any of the matters specified in the said 
clause (j) the State Government shall au- 
thorise only an officer of Government.” 
Now a plain reading of the aforesaid 
Order makes it manifest that what has 
been delegated to the State Government 
expressly is only the making of Order to 
provide for th2 matter specified in 
clauses (a), (b), (c), (d) (e) (8, 
(h), (i), (ii) and (j) of sub-section (2) of 
S, 3. There is no delegation of the powers 
vested in the Central Government under 
Section 3 (1). The State Government or 
its minion, the Director, therefore cannot 
arrogate to itself the plenary and the 


’ generality of powers vested in the Central 


Government under S, 3 (1), if any. Equally 
it deserves highlighting (which would be 
of greater relevance in another context 
later) that the delegation is expressly in 
favour of the State Government and to 
any officer or authority subordinate there- 
to. Nor has the State Government even by 
the remotest implication been authorised 
to further delegate such powers to the 
Director or any officer. For this manifest 
reasons also any purported resort to the 
generality of the powers under S. 3 (1) of 
the Act in this context by the State Gov- 
ernment itself or by the Director would 
be wholly impermissible and unwarranted. 


59. The aforesaid legal proposition ap- 
pears to be plain but if authority was 
needed for the same it is available in the 
following words of the Division Bench in 
Bijoy Kumar Routrai v, State of Orissa, 
AIR 1976 Orissa 138, where a similar con- 
tention was repelled (at p. 147):— 

“What has been delegated to the State 
Government under the above notification 
is, therefore, the power of the Central 
Government under sub-section (1) of Sec- 
tion 3 to make an order in regard to 
matters specified in the clauses (a) to (j) 
excepting (g} As the delegate, the State 
Government is not entitled to fall back 


\- 
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upon the wide powers of sub-section (1) 
and must exercise power within the field 
of delegation. The decisians of the Sup- 
reme Court are of no avail to the State 
and unless the order is within the frame 
of delegation, it cannot be sustained.” 
For the aforesaid view the Bench had 
placed reliance on Sujan Singh v. State of 
Haryana, AIR 1968 Punj and Har 363; 
State v. Suraj Bhan, AIR 1972 All 401, and 
T. M. Prasad v. State, AIR 1972 Pat 250, 
60. In the light of the foregoing dis- 
cussion on the basis of both principle and 
the relevant statutory provisions, I would 
hold that the general cor-trol price of the 
whole commodity fixed under S. 3 (2) (c) 
of the Act is distinct and a thing apart 
from the compulsory purchase price pay- 
able in accordance with S, 3 (3) of th 
Act, ` a 
61. . The aforesaid view receives con- 
clusive support from binding as also per- 
suasive precedent, In Shree Meenakshi 
(AIR 1974 SC 366) 
(supra), Chief Justice Ray, after adverting 
to all the relevant provisions under Sec- 
tion 3 of the Act concluded as follows :— 
“74, The differences hetween ` sub-sec- 
tions (3) and (3A) on the one hand and 
sub-sections (3B) and (C) on the other 
are these, Sub-ss, (3) and (3-A) speak of 
fixing price by agreement consistent with 
or with reference to controlled price or 
failing both market rate prevailing in the 
locality during three months preceding 
the date of the notification. Sub-sec, (3B) 
speaks either of controlled price or where 
no such price is fixed the price prevailing 
or likely to prevail during the post hara 
vest period in the area ta which the order 
applies, In sub-section (3C) which re- 
lates to sugar price is to be calculated 
with reference to minimum price of 
sugarcane, manufacturing cost of sugar, 
duty or tax, and a reasonable return and 
different prices may be provided for dif- 
ferent areas or factories cr different kinds 
of sugar.” 
is different from price under sub-ss. (3A). 
(8B) and (8C)”, i i 
I am inclined to the view that the cate- 
goric conclusion in paragraph 75 is 
clearly conclusive on the point and 
binding on us. Apart from the above, 
it would appear that there is an equally 


- 


‘unbroken line of precedents on the point. 


“holding that the general control price 
under S,.3 (2) (c) of the Act is something 
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distinct and apart from that -determined 
and payable under sub-secs, (3), (3-A) 
(3-B) and (3-C) of S. 3 of the Act. In 
Bhagwan Singh v, State of Punjab, (1975) 
77 Pun LR 585, the validity of Clause 4 
of the Punjab Wheat (Levy) Procurement 
Order arbitrarily fixing price of Rs. 105/- 
per quintal for the compulsory acquisi- 
tion of wheat in the Order itself was 
struck down as ultra vires of S. 3 (3-B) of 
the Act because the same had not been 
determined in conformity therewith, A 
similar argument that this itself was the 
control price was categorically repelled in 
the following terms :— 

“The third contention of Mr. Wasu that 
the price mentioned in Cl. 4 of the Levy 
Order was in fact the controlled price 
under S, 3 (2) (c) of the Act and the 
licensed dealers could, therefore, be asked 
to sell wheat at this price under sub-sec- 
tion (3-B) (i) of S, 3 is, in my opinion an 
argument of frustration, as it loses sight 
of the distinction between the controlled 
price fixed under S. 3 (2) (c) and the price 
to be paid to a person holding in stock any 
essential commodity who is required to 
sell the whole or a specific part of the 
stock in terms of cl, (f) of sub-sec. (2) of 
Section 3. Starting from sub-section (3) of 
the Act, in all the sub-sections, which re- 
late to the fixation of price when an order 
is passed under S, 3 (2) (f) requiring any 
person to sell any essential commodity, a 
reference to the controlled price is made 
indicating it as something distinct from 
the price which has to be paid to the per- 
son from whom the stock is acquired by - 
the Central or the State Government, The 
price to be paid in such casé may be the 
same as the controlled price or may have 
relation to the controlled price, but these 
provisions clearly envisage the existence 
of a controlled price independent of the 
price to be fixed under sub-secs. (3), (3-A). 
(3-B) or (8-C) of S. 3 of the Act, Con- 
trolled price could be the basis for fixing 
the price when an order under S. 3 (2) (£) 
is passed, but there is no room for con- 
tending that the price at which the Cent- 
ral Government or the State Government 
could require a person to sell the stock 
would be the controlled price, without an 
order having been passed by the Central 
Govt. or the State Government under Sec- 
tion 3 (2) (c) of thé Act.........” 

Coming now to the other High Courts 
in K, B. Jinaraja Hegde v, State of Mysore 
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AIR 1971 Mys 12 a similar fixation of 
price by the Control Order itself in the 
Mysore Paddy Procurement (Levy) Order 
1966, was struck down as being violative 
of S. 3 (3B) of the Act. The identical argu- 
ment raised on behalf of the respondents 
was specifically rejected with the follow- 
ing conclusion (para 5):—~ 


"an Mr, Puttaswamy, learned Ad- 
vocate for the State, submitted that the 
price fixed in Schedule II of the order 
was itself the controlled price. We are un- 
able to agree with this submission, The 
controlled price has necessarily reference 
to the object of the State fixing up a 
maximum price beyond which sale cannot 
be legally made by the grower or the 
dealer. The price fixed under Sche- 
dule IT is not such price. It is common 
knowledge, and that factor is not disput- 
ed by the State, that paddy is sold at 
much higher price in the open market 
both by the growers and the dealers than 
the price mentioned in the Schedule, We 
cannot therefore call this price as the con- 
trolled price, as contemplated by cl. (i 
of sub-section (3-B) of S. 3 of the Act, The 
wording of the Levy Order. leaves no 
doubt in our mind that the price that has 
been fixed in Schedule 11 is the ‘purchase 
price’ and not the controlled price,” 


In Bijoy Kumar Routrai’s case (AIR 
1976 Orissa 138) (supra), the vali- 
dity of the Orissa Paddy Procurement 
(Levy) Order, 1974 was challenged inter 
alia on the ground of the fixation of the 
declared price prescribed therein itself, 
Striking the same as violative of sub- 
section (3-B) of the Act, it was observed 
as under (at p, 143);:— 


Mosses ..Without examining. the matter 
any further, it is sufficient to indicate 
here that the scheme of the Act requires 
payment of a price which is intended to 
be a just equivalent because the mode 
as indicated in S, 3 (3-B) of the Act is 
payment of the prevailing markef price 
on the date when the direction for sale is 
made or the price which is likely to pre- 
vail in the post-harvest period, If what 
is offered as price does not satisfy the re- 
quirement of the Act, there would be a 
statutory infraction and the requirement 
to sell at a price inadequate enough would 
not be enforceable, As the Act does not 
intend any expropriatory measure the 
order cannot make a provision essentially 
for such a purpose,.....6007 > : 


and again (at p, 153):— 


a 
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“We have already noted the huge gap 
between the actual prevailing price or 
the price which was likely to prevail in 
the post-harvest period on one side and 
the declared price on the other. Accord- 
ingly to us, it could not have been the 
intention of the Parliament to fix such 
a price in exercise of powers 
under S, 3 (3-B (ii) of the Act, Therefore, 
the direction to sell at a price not in terms 
of the Act is an infraction and beyond 
the authority of delegation.” 


To the same effect are the following ob- 
servations of the Division Bench in Sita- 
ram Jwala Prasad v. State of Uttar Pra- 
desh, AIR 1975 All 272, (to which detailed 
reference would be necessary on the 
Second question):— 

"= * *, The controlled price contem- 
plated by cl. (i), therefore, has to be with 
reference to either the grade of foodgrain 
or its variety. If the Government issues 
a direction, as in the instant case, that 50 
per cent of the foodgrains are to be sold 
to it, it will have to pay to the seller a 
price as contemplated either by cl, (i) or 
cl. (ii) of sub-section (3-B). It cannot say 
that whatever price it chooses to mention 
in the order as price payable in respect 
of the stock requisitioned by it would au- 
tomatically become the controlled price 
of the grade or variety of the concerned 
foodgrain, as contemplated by cl. (i).” 
Lastly in the recent judgment in Joe 
Pereira v, Union of India, AIR 1979 Kant 
12, the Division Bench similarly struck 
down the arbitrary fixation of the price 
in the Karnataka Paddy Procurement 
(Levy) Order 1960, as patently violative 
of sub-sec, (3-B) of S. 3 of the Act by 
holding that the price fixed in the Levy 
Order could not automatically become the 
controlled price of the commodity, 

62. In fairness to the learned counsel 
for the respondents, it becomes necessary 
to advert to their attempted reliance on 
Sri Venkateswara Rice Mill v. State of 
Andhra Pradesh, AIR 1975 Andh Pra 84, 
What is significant in this context is tha? 
the issue of fixation of price in the Control 
Order was not even remotely challenged 
on behalf of the petitioners and the ques- 
tion was, therefore, never before the 
Bench. Indeed it was the common case 
that the notified price in the order had 
been fixed in accordance with the provi- 
sions of the statute. This is evident from 


an 


\ 


the following observations therein of the ° 


learned Chief Justice :— 
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after taking the relevan{ factors into con- 
sideration, that is to sav, to see that no 


dealer or miller suffers boss by his having . 


‘to sell a portion of the total quantity of 
the rice which he produces or manufac- 
tures, The fixation of the price has not 


been questioned before s.” 


That being so. I fail to see how this case 
would be of any aid to the respondents in 
the present context where the whole chal- 
lenge is diretced to the arbitrary fixation 
of price by the Control Order, It is, how- 
ever, necessary to notice that the learned 
Judges of the Division Bench in Venka- 
teswara Rice Mill’s casa chose to differ 
from the view of the Mysore and Allaha- 
bad High Courts in K. B, Jinaraja Hegde 
(AIR 1971 Mys 12) and Sitaram Jwala 
Prasad’s cases (AIR 1975 All 272) (supra), 
with which I have already expressed my 
respectful agreement, If the Division 
Bench in Venkatesware Rice Mill’s case 
intended to lay the law contrary thereto 
I must respectfully rezord my dissent 
therefromin view of the reasons already 
recorded above, Reliance on behalf of the 
respondents was also placed on the un- 
reported judgment of the Rajasthan High 
Court in M/s, Chand Behari Lal v. Union 
of India — C, W. No, 6 of 1980 decided on 
4th March, 1980, in the context of a 
Sugar Control Order coming within the 
specific provisions of S, 3 (3-C). However, 
the following concluding observations in 
the said judgment itself give the lie direct 
to the stand taken by -he respondents ;— 





“Of course, for the purposes of fixing 
price for clause (f) which includes levy, 
the order will have tc specify and give 
effect to sub-section (3) of S, 3 and if that 
is not done and if the Central Government 
stops only by fixation of the price, ignor- 
ing sub-section (3) of S. 3, a citizen can 
have the grievance that S, 3 (3) has been 
violated, Therefore, sub-cl, (c) read with 
S. 3 (8) would certzinly require the 
Central Government to further give direc- 
tions under sub-cl. (sic) 3 (3) but those 
directions will have certainly great bear- 
ing on the controlled price in case cls, (aJ 
and (b) of sub-sec, (8) are to be applied.” 
Indeed the aforesaid ebservations in a 
nut-shell summarise the argument on be- 
half of the petitioners and greately ad- 
vance their case, Nevertheless there is no 


gainsaying that certain other observations. 


in the said judgment, if read in isolation, 
dc seem to take a view contrary to the 
one to which I have svbscribed, It would 
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be repetitive to list my reasons afresh and 
for those already recorded above, 1 would 
respectfully dissent therefrom, 


63. To conclude on the first question I 
am firmly of the view, on the basis of the 
weight of precedent, the relevant statutory 
provisions, and on principle, that the 
general control price of the whole com- 
modity envisaged under S. 3 (2) (c) of the 
Act is a class and thing apart from the 
compulsory purchase price payable in ac- 
cordance with sub-sec, (3) of the said 
section, 

64. Now once the aforesaid conclusion 
has been made the answer to the second 
question — whether the general control 
price envisaged under S, 3 (2) (c) of the 
Act is one fixed uniform price beyond 
which the whole of the essential commo- 
dity cannot be allowed to be bought or 
sold — is relatively easy to arrive at, In- 
evitably one must first turn to the rel- 
event statutory provisions of S, 3 (2) (c) 
and (f) :— 

“Section 3. (2) Without prejudice to the 
generality of the powers conferred by 
sub-section (1) an order made thereunder 
may provide— 

(a) & (b) x x x x 

(c) for controlling the price at which 
any essential commodity may be bought 
or sold 

(d) & (e) x x x x 

(f) for requiring any person holding in 
stock, or engaged in the production. or 
in the business of buying or selling, of any 
essential commodity— 

{a) to sell the whole or a specified part 
of the quantity held in stock or produced 
or received by him, or 

(b) in the case of any such commodity 
which is likely to be produced or receiv- 
ed by him, to sell the whole or a specified 
part of such commodity when produced 
or received by him, 
to the Central Government or a State 
Government or to an officer or agent of 
such Government or to a Corporation 
owned or controlled by such Government 
or to such other person or class of per- 
sons and in such circumstances as, may 
be specified in the order, s 
Expln, x © X. ~ xX 

_ X , x x” 
Now a plain reading of S, 3 (2) (c) above 
makes it manifest that it is primarily and 
wholly directed to the fixation of a price 
at which any essential commodity .may be 
bought or sold. Its provisions are general 
in nature. It obviously visualises a fixed 


128 P. & H. 


‘or a ceiling price for the whole commodity 
and not for a part or percentage thereof, 
The contention on behalf of the peti- 
tioners is sound that in the context in 
which S, 3 (2) (c) is set it visualises a con- 
trol price for the whole of the commodity 
which is uniformly fixed providing a ceil- 
ing beyond which it cannot be lawfully 
permitted to travel. It deserves notice 
that essential commodities are not things 
(as for instance in the case of foodgrains) 
in which every grain whereof is either 
identifiable or separable, To prescribe that 
30 per cent of an essential commodity 
would be priced at one level and the re- 
maining 70 per cent should be priced at 
another level or for that matter be left 
completely unregulated would pose pro~ 
blems which are beyond the pale of solu- 
tion. One cannot easily imagine that the 
legislature has led itself to create a situa- 
tion which would be patently illogical by 
prescribing different control prices for dif- 
ferent percentages of an essential commo- 
dity. The present Control Order is itself 
an illustrative example. On the stand of 
the respondent-State it seems to visualise 
one price for 30 per cent of the essential 
commodity. namely, Rs. 42/- per quintal 
and an altogether different price for the 
remaining 70 per cent, may be as high as 
Rs. 120/- per quintal — indeed not even 
one price but any price for the rest. Again 
cl. (3) of the Control Order is applicable 
cnly to all the dealers and the owners of 
the Rice Mills. Apparently no control 
price either partial or total would arise 
in the case of the rice bran stocks in the 
hands of persons other than dealers and 
owners of the Rice Mills specified in the 
said clause. This would create a situation 
that the same commodity of the rice bran 
would have one control price for the 
30 per cent of the commodity in the case 
of dealers and mill-owners and another 
price for the remaining 70 per cent in 
their hands and no control price at all 
with regard to the rest. With the greatest 
respect it appears to me that this would 
-make a mockery of what one visualises as 
the uniform price of a controlled essential 
commodity, 


_64-A. The aforesaid view is then 
strengthened when a comparison of 
Secs, 3 (2) (c) and 3 (2) (f) is made. It 
deserves highlighting that cls. (a) and (b) 
of S. 3 (2) (f) in express terms mention 
the whole or a specified part of an essen- 
tial commodity, It is plain, therefore, that 
where the legislature intended as under 


S. 3 (2} (£) that the power to acquire either 
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the whole of the stock or a part thereof 
Írom any person it has specifically said so. 
S. 3 (2) (c) on the other hand does not talk 
of the control price being either for the 
whole of the commodity or any specified 
part thereof, For this added reason also 
it would be unwarranted to construe Sec- 
tion 3 (2) (c) as providing for the control 
price of certain percentages or specified 
parts of an essential commodity. As the 
statute is now worded it visualises a uni- 
form control price of the whole of the es- 
sential commodity at which it may he . 
bought or sold end not a partial control 
price therefor, If the legislature was so 
minded it could have expressly appro- 
priated to itself such a power under the 
statute but it has not chosen to do so in 
this context and in sharp contrast to the 
other provisions which expressly provide 
for dealing in a specified part of the es~ 
sential commodity, . 

65. The aforesaid view which I take 
is buttressed conclusively by the Division 
Bench judgment in M/s. Sitaram Jawala 
Prasad’s case (AIR 1975 All 272) (supra), 
Indeed this case appears to be virtually on 
all fours with the present one. Therein 
also the U. P, Coarse Foodgrains (Levy) 


‘Order (1974) required the licensed dealers 


to deliver 50 per cent of the coarse grain 
in their stock at the scheduled price arbi- 
trarily fixed in the Order itself. The re- 
maining 50 per cent was apparently left 
free of control and floating in the market, 
Striking the provisions down and repelling 
an identical argument, which was raised 
before us, their Lordships observed as 
follows (at p. 275):— 

“It was urged ty the learned Advocate- 
General that since only 50 per cent of the 
coarse foodgrains were required to be sold 
to the State Government, it was open to 
the dealers to sell the remaining 50 per 
cent of the foodgrains at any price which 
they liked to enable them to compensate 
themselves for any loss that they may 
suffer on account of the 50 per cent of 
the foodgrains being sold to the Govern- 
ment at the rate of Rs. 74/- per quintal, 
According to him, in this view of the 
matter, on the one hand, the dealers will 
not be put to ary appreciable loss and, 
on the other, at least 50 per cent of the 
foodgrains would be available to the con- 
sumers at a comparatively much lower 
price, This argument of the learned Ad- 
vocate-General, based on economic equity, 
does not in our opinion help us in inter- | 
preting the meaning of the word ‘controll- 
ed price’ as used in cl. (i) of S. 3 -(3-B). 
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Moreover, the. -Legislatuze, ‘has achieved 
the aforesaid object in the case of stock 
of sugar required to be delivered in pur- 
suance of an order made.under S. 3 (2) (c) 
‘by enacting. Section 3 (3-C) and wording 
it differently. If what the learned Ad- 
vocate General urges was the real inten- 
tion of the Legislature it would have en- 
acted-sub-section (3-B) or lines similar to 
sub-section (3-C) but it has not done so. 

Accordingly, we are of opinion that even 
though the State Governrrent had full au- 
thority to require 50 per zent of the food- 
grains to be sold to it as contemplated by 
the impugned order, it was not open to 
it to have fixed Rs. 74/- per quintal as 
the price payable in respect of such food- 
grains.’ If the State Government desires 
to purchase 50 per cent cf the foodgrains 
as contemplated by the Order, it must 
pay its price as contemplated by sub-sec- 
ton (3-B)’. i 


An identical view has then been taken 
by the Division Bench in Joe Peraira v. 
Union of India, AIR 1979 Kant 12 in the 
following terms (at p. 14) — 


- "From these observations, it becomes 
clear that the controlled price is a price 
which is required to be determined by 
taking into consideration all the circum- 
stances like interest of the grower, the 
consumer and the general public, It must 
be fair from the point of view of the pro- 
ducer and also from the point of view of 
the consumer. It has to te determined in 
such a way that the producer does not 
perish and the consumer is not crippled. 


The controlled price once fixed must be : 
applicable to all sales and- purchases. It 
control the 


should not be intended to 
price of a particular typ2`of transaction. 
The price which the State Government 
fixed -in the Levy Order or paid to the 
petitioners was evidently intended to 
fovern the particular tyre of transaction, 
i. e. compulsory sale by the grower to the 
State. Such a price, in our opinion cannot 
automatically become the controlled’ price 
as. contended for the State Government.” 


66, ‘Both on principle and . precedent 
one must conclude that what S. 3 (2) (c) 
envisagés is a‘'uniform end fixed ceiling 
price for the whole ‘of the essential com- 


_modity’on which it may.te ‘bought, or sold. 


and not for some _parts and percentages 
‘thereof. The answer to tke. question posed 
at the very outset is thus to, be Tengan 
in, the. affirmative. 
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67. Once the two core questions in the. 
case: have been answered in the. terms. 
aforesaid, their application would - Jeave. 
little doubt that Cl. 4 of the Control Order 
is plainly unsustainable in law. The issue. 
indeed narrows down on the pleadings of 
the respondent-State itself. It is hardly in_ 
dispute that Cls. 3 and 4 draw their sanc- 
tion from S. 3 (2). (£) and inevitably, there-. 
fore, S. 3 (3) would be directly attracted 
tu the situation. In practical terms, there- 
fore, the question boils down to this whe- 
ther the fixation of the price of Rs. 42/-" 
by the Control Order is something which 
is warranted by the closely circumscrib- 
ed power in this regard under clauses (a), 
(b) and (c) of S. 3 (3) of the Act. It is the’ 
common stand that no uniform fixed price 
for the whole of the essential commodity’ 
of rice bran has been promulgated. That 


-being so, clauses (a) and (b) which direct- . 


ly postulate the existence of a controlled . 


‘price already cannot obviously have any ` 


application, Therefore, cl. (c) only would ` 
be applicable which mandates that the ~ 
price calculated at the market rate pre- 
vailing in the locality.on the date of the 
sale would be payable for the acquisition . 
under Section 3 (2) (f) of the Act. Ad-` 
mittedly the respondents’ case itself is 
that they were far from fixing the price 
in accordance with the prevailing market 
price. It is virtually admitted that such 
a price may well be as high as Rs. 120/- 
per quintal if the sales are made for the 
commercial purposes of extracting oil- 
from the rice bran and in any case the- 
State has itself relied on annexures R. 2 
and R. 3 of the affidavit indicating that 
the market price ranged between Rs. 70/- 
to Rs. 80/- per quintal. Consequently in 
terms the respondents’ own stand is that 
the price paid is not being fixed in ac- : 
cordance with S. 3 (3) (c), of the Act, 
Indeed the tall claim is that the arbitrary 
price of Rs. 42/- fixed by the Control. 
Order would itself become the control 
price-of the commodity. , 
68. There is no manner of doubt that ` 
the issuing of the orders under the Es- 
sential Commodities Act including the im- . 
pugned Control Order here is a subordi- 
nate legislation. This must necessarily 
conform to the mandate and the limita- 
tion prescribed by the parent statute it- 
self. The moment it travels beyond the 


- same it must be struck. down as violative | 
_ of the source from which it flows. It must, . 
‘therefore, be -held that the fixation of the . 

price. at Rs.,.42/- being. in direct violation . 
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of the provisions of Cls. (a), (b) and (c) 
of 5, 3 (3) are ultra vires of the Essential 
Commodities Act and have to be neces- 
sarily struck down. 


69. Apart from the aforesaid fatal: in- 
firmity the Achilles heel of clause 4 is the 
vesting of an unguided and uncanalised 
power in the Director to determine the 
price of rice bran from time to time with- 
out any limitation. If the stand of the res- 
pondent-State were to: be accepted that 
the arbitrary fixation of price by the Con- 
trol Order is itself the control price then 


according to its terms it would follow that, 


the Director can from time to time keep 
on varying the same. Indeed the language 
of Cl. 4 indicates that in essence it is the 
Director who will determine the price and 
enly as a temporary measure for the pre- 
sent the sale price has been fixed at 
Rs, 42/- per quintal exclusive of the cost 
of containers and taxes. Now one cannot 
easily imagine that the control price of an 
essential commodity under S. 3 (2) (c) all 
over the State may be left to the whimsi- 
eality of the Director that’ at any time he 
may choose to fix it without the least 
reference to the provisions of S. 3 (2) (c) 
or to those under S, 3 (3) of the Act. A 
reference to the delegation made by the 
Central Government vide Order G, S. R. 
800 dated 9th June, 1978 (quoted earlier 
in paragraph 20) makes it plain that this 
has been done only in favour of the State 
Government itself and not in favour of 
any officer or authority subordinate there- 
to. Neither S. 5 nor the Order making the 
delegation even remotely empowers the 
State Government to further delegate its 
powers on to the Director. On general 
principles it is well-settled that a dele- 
gate himself cannot further delegate unless 
otherwise expressly authorised to do so 
or where such delegation may in terms be 
deduced from the language of the statute 
itself. Here both these things are totally 
lacking. Viewed from any angle, therefore, 
the vesting of the power to determine the 
crucial issue of the price in the Director 
by Cl, 4 appears to be totally unwarranted 
and unauthorised by law. In fact the 
learned counsel for respondents faced with 
this intractable situation had to concede 
half-heartedly that at least the vesting of 
the power in the Director could not be 
easily validated by the strict delegation 
made in favour of the State. Inevitably, 
therefore, the clothing of the Director with 
the unlimited power to fix any price at any 
time is manifestly illegal and has to be 
necessarily struck down. ` 
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70. Now once the aforesaid finding has 
been arrived at an equally fatal and added 
infirmity attaches to Cl. 4, A reading 
thereof would show that the same is an 
indivisible and integral whole. Indeed the 
eore thereof is the vesting of the power 
to determine the sale price of rice bran 
in the Director from time to time. It is 
only as a temporary and a pragmatic 
measure that the present sale price of rice 
bran is fixed thereby. It has to be kept in 
mind that the Control Order is no tem- 
porary measur2 but is intended to retain 
its statutory force till the State Govern- 
ment thinks otherwise. Consequently, once 
it is held that the vesting of the power to 
determine the price in the Director is ultra 
vires of the Act, Cl, 4 as a whole must 
Similarly be held to be so.~As has been 
said earlier the vesting of the power to 
determine the price in the Director is 
literally and-figuratively the head of Cl. 4 
and once it is severed the same must fall 
to the ground like a handless body. On 
this additional ground as well Cl. 4 cannot 
be allowed to remain as a limb of the 
main statute. 

71. In fairness to the learned counsel. 
for the petitioners, it is necessary to ad- 
vert to another aspect and the more so be- 
cause of certain passing observations of 
approval which have fallen from the pen 
of my learned brother Sharma, J. It was 
half-heartedly contended on behalf of. the 
respondents that S. 3 (2) (c) of the Aet 
gave wide ranging powers to the authori- 
ties to fix any control price for an essen- 
tial commodity and consequently the State 
Government could determine it at Rs. 42/- 
per quintal or even less for the whole of 
the commodity. This, it was argued, would 
be even more disadvantageous to the 
petitioners as they would be obligated to 
sell the entire rice bran at that low price 
(whether Rs. 42/- or Rs, 30/- per quintal) 
instead of merely 30 per cent thereof as 
provided under the Control Order. This 
argument suffers from the fallacy of the 
assumption that the power to determine 
the control price under S, 3 (2) (ce) is 
wholly arbitrary or unguided which in 
fact it is not. Undoubtedly, the statute con- 
fers a wide ranging and effective power to 
determine the control price of the whole 
commodity in the authorities. but there- 
from it does not follow that it can be ex- 
ercised whimsically with impunity. The 
fixation of such a price under S, 3 (2) (c), 
of the Act has again to satisfy the tests ® 
on the anvil of its reasonableness, It is 


-» 


y 


` unnecessary to elaborate the matter on_ 


either 


ian 


ay 


- ableness 
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principle because the following observa- 
tions of the final Court ir Minakshi Mills 
Ltd.’s case (AIR 1974 SC 366) . (supra). 
completely covers the issue (para 76):— 

“The control of prices may have effect 
on maintaining or increasing 
supply of commodity or securing equitable 
distribution and availabilicy-at fair prices. 
The controlled price has to retam this 
equilibrium in the supply and demand of 
the commodity. The cost of production, a 
reasonable return to the producer of the 
commodity are to be takan into account. 
The producer must have an incentive to 
produce. The fair price must be fair not 
only from the point of view of the con- 
sumer but also from the point of view of 
the producer, ” 


eansasensaaa 


72. It is obvious from the above that 


the fixation of a uniform control price for 
the whole of the commodity under 
Section 3 (2) (c) of the Act has 
also to satisfy the təst of reason- 
and is thereiore, challenge- 
able in law. It must be clarified. that 
it was never the stand of the learned 
counsel for the petitioner that the fixa- 
tion of price under S, 3 (2) (c) of the Act 
is beyond challenge or if it is whimsically 
done, he would not assail the fixation of 
such a price. His whole stand and rightly 
so was that under the Control Order no 
uniform control price for the whole of the 
commodity, (which alone in law can be 
termed as a control price) has been fixed 
under Sec. 3 (2) (c) and the Control Order 
merely envisages a compulsory sale price 
as such. It was, therefore, that he confin- 
ed his stand to assailing this compulsory 
purchase price as being violative of S. 3 
(8) (a), (b) and (c). Indeed, it was not and 
possibly could not be his stand that any and 
every control price howsoever whimsi- 
cally fixed under S. 3 (2) (2) is unassailable 
or that it would always be acceptable to 
him. . 
73. In the light of the aforesaid ex- 
haustive: discussion, I must conclude that 
cl. 4 of the impugned Control Order is 
glaringly violative of S: 3 of the Essen- 
tial Commodities Act and is, therefore, in- 
valid. It was not even argued before us 
that Cl. 4 is separable from the rest of 
the impugned Control,Order and that it 
can still hold the field Cehors the same. 
Indeed this clause is a pivotal cause with- 
out which the Control Order cannot be put 


into operation. It would 3e inconceivable 
‘that any compulsory sale of rice bran 


would be possible under Cl. 3 without any 
provision whatsoever for the quantum 
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of price payable therefor. The whole of 
the Control.Order, therefore, must fall be- 
cause of ‘this fatal infirmity and is hereby 
struck down. 

‘74, The writ petition is, therefore, al- 
lowed. In view of the intricate questions 
of law arısing herein the parties are lef; 
to bear their own costs. 

GOKAL CHAND MiITAL, J.:— 73. 
On perusing the -judgments of . the 
learned Chief Justice and learned brother 
M. R. Sharma, J., with due respect to the 
learned -Chief Justice, I am inclined to 
agree with the ultimate conclusion arriv- 
ed at by Sharma, J.. that the writ petition 
is without any merit and should be dis- 
missed for my own reasons which I wish 
to record separately. 

76. As rightly put by the learned Chief 
Justice, the first and the foremost point 
which arises for consideration before the 
Full Bench is whether the control price 
under S. 3 (2) (c) of the Essential Com- 
modities Act, 1955 (hereinafter called the 
Act), envisages a uniform price for whole 
of an essential commodity at which it may 
be bought or sold or can be for a specified 
percentage thereof. I am of the considered 
view that it can be for a specified per- 
centage also. c 

77. The constitutionality of all the 
clauses of S. 3 of the Act has been upheld 
by the highest Court of the land as such 
is beyond the pale of controversy. S. 3 (1) 
of the Act gives legislative power to the 
Central Government which power has fur- 
ther been delegated by the Central Gov- 
ernment to the State Government under 
S. 5 of the Act, by order G. S. R. 800 
date 9th June. 1978, as reproduced by 
the learned Chief Justice in para 20-A 
of his judgment. By this order, the Cen- 
tral-Government has empowered the State 
Government to make orders to provide for 
all matters specified in cls. (a), (b), (c), (d). 
(e), (£), (h), G), (ii) and (j) of sub-sec. (2) 
of S. 3. The two relevant clauses which 
fall for our consideration are cl, (c) for 
controlling the price at which food stuffs 
may be bought or sold and cl. (f) for re- 
guiring any person holding such foodstuffs 
ta sell the whole or a specified part 
thereof to such authority or person or class 
of persons as may be specified in the 
order. In exercise of the powers under 
S.. 3 of the Act, the State Government 
issued the Haryana Rice Bran (Distribu- 
tion and Price) Control. Order. 1981. (here- 
inafter called the Control Order), Annex- 
ure P-1, Therefore, the question arises 
whether the State Government, while fix- 
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ing the control price of 30% of the rice 
bran by the impugned order annexure P-1 
has in any way exceeded its legislative 
functions. It is no doubt true that con- 
trol price could be fixed for the entire 
rice bran but a power to legislate for the 
whole includes power to legislate for a 
part and on this principle alone, I am in- 
. clined to hold that the State Government 
could control the price of part of the rice 
bran which is a foodstuff, The fixation of 
the price of part of the commodity, if had 
been challenged by the petitioners on the 
_ basis of Art. 14 of the Constitution or on 
the ground of reasonableness, the matter 
could have been gone into, but, there is 
no challenge to the same because it was 
assumed by the petitioners that the con- 
trol price could only be fixed for the en- 
tire commodity and not for a part thereof. 
Therefore, unless the fixation of control 
price of part of the commodity is chal- 
lenged on some permissible basis, the 
matter cannot be gone into further except 
by recording a finding that the power to 
legislate for the whole includes the power 
to legislate for part of it also. 
‘ 78. For the aforesaid reasons I hold 
that in this case the control price fixed by 
Order annexure P-1 would be the control 
price for 30% rice bran in respect of which 
the Control Order has been issued as the 
State Government had the power to legis- 
late by issuing the Control Order fixing 
the price under S. 3 (3) (c) of the Act. 
79. Once it is held that the State Gov- 
ernment could legislate to control the 
price of part of rice bran, the next ques- 
tion would be whether the price of Rupees 
42|- per quintal fixed by the State Gov- 
ernment under Cl. 4 of the Order, is 
reasonable or not. In the writ petitions, 
the reasonableness of the price has ~not 
‘ been challenged as no data or basis has 
been provided to show that price fixed is 
below its cost price. The sole basis to 
challenge the fixation of the price in the 
writ petition was that because for the en- 
` Bre rice bran no control price has been 
fixed under S. 3 (2) (c) of the Act, there- 
fore, for the rice bran to be sold under 
` 5, 3 (2) (5. the price would be payable 
under S, 3 (3) (c) of the Act, which has 
to be the market price and since Rs. 42/- 
per quintal fixed in the Control Order 
was far below the market price, it was 
contrary to S, 3° (3) (c) of the Act. As 
already held above, since the State Gov- 
ernment can fix the control price under 


‘S. 3 (2) (c) of the Act even for part of the . 
-i + price’ bran;*Rs:-42/- would be taken asthe. 
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control price of 30% .of the rice: bran, ` 


The petitioners challenged the fixation of 
Rs. 42/- as the control price and if data 
had been provided in the writ petition to 
show that the same was .unreasonable or, 
below the cost price of the petitioners, the 
matter would have been gone into but 
since no basis has been laid in the writ 
petitions. the control price of Rs. 42/- fix- 
ed by the State Government will have to 
be upheld on the facts of this case. How- 
ever, a reading of the reply filed by the 
State Government, as reproduced by M. R. 
Sharma, J., at page 4 of his judgment, 
Clearly goes to show that.in Punjab under 
a similar order of 1978, Rs. 30/- per quin- 
tal was fixed as she price for rice bran 
and in the subsequent year, when there 
was no Control Order, the dealers/licensees 
had agreed to sell rice bran at the rate of 
Rs. 37-50 per quintal, which in the sub- 
sequent year was increased to Rs, 42/-. 
In conclusion, it was stated that several 
factors were <aken' into consideration 
while fixing the price of the rice bran at 
Rs. 42/- per quintal. In spite of such a 
reply, in their replications the petitioners 
could have pleaded that all relevant fac- 
tors were not taken into consideration and 
those factors could be highlighted and it 
could be showr that Rs, 42/- per quintal 
was much less than the cost price or the 
reasonable price, It cannot be disputed 
that the control price is not.to be the 
marke: price but one may reasonably 
argue that the control price should be 
reasonable, consistent with the cost price, 
Accordingly, in the absence of any data, 
on the facts of the present case it is held 
that the price of Rs. 42/- per quintal is 
reasonable and has to be upheld. 

$0. This brings me to the consideration 
of the precise argumen? about S. 3 (3) (cy 
of the Act raised by the counsel for the 
Petitioners, A reading of S. 3 (3) shows 
that when any person: sells any essential 
commodity in compliance with an order 
made with refererce ta S. 3 (2) (£) of the 
Act, then he has to be paid the price Lhere- 
of as provided by cl. (a), (b) or (c) which 
are mutually exclusive. In the present 
case, the order annexure P-1, issued by 
the State Government is also an order 
under S, 3 (2) (f) of . the Act. Therefore, 
the counsel for’ the petitioners is right 
that the price for the rice bran which they. 
have to sell under the impugned order an- 
nexure P-1 has to be paid in accordance, 


1 


with S. 3 (3). At this stage, it has become YẸ. 


relevant to reproduce S, 3 


(3) with its 
three dlausesi- =... ee ee 
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"3 (3). Where any person sells any es- 
sential commodity in compliance with an 
order made with reference to cl. (f) of 
sub-section (2), there shall be paid to him 


4the -price therefor as hereinafter aad 


. agreement is not 


ed— 

(a) where the price can, consistently 
with the controlled price, if any, fixed 
under this section, be agreed upon, the 
agreed price; 


..(b) where no such agreement can be 
reached,. the price calculated with refer- 
ence to the controlled price, if any; 

(c) where neither clause (a) nor 
clause (b) applies, the price calculated at 
the market rate prevailing in the lotaiiiy 

at the date of sale.” 

The three clauses can be divided into two 
parts. If there is a controlled price for 
the commodity for which order under 

S. 3 (2) (f), is issued, then the price will 
; have to be paid, firstly under clause (a) 
on the basis of agreement of the parties, 
which shall be consistent with the con- 
trolled price. which means it may even be 
more or less than the controlled price. If 
reached between the 
parties, then Cl. (a) will-cease to apply 
and under Cl. (b), the price will have to 
be calculated with reference to the con- 
trolled price. Rs. 42/- per quintal alone 
will not be paid which is the control price 
in this case but the control price of 
Rs. 42/- will be kept in view and then 
the local taxes, if any, incidental char- 
ges like packing or transportation may 


¢ have to be added in case the supply is 


nd, 


to be made in bags and has to be trans- 
ported to any particular place. If it is to 
be supplied without the gunny bags or 
containers and is not.to be transported 
and no sales tax etc. is. payable, then it 
may be the control price of Rs. 42/- alone 
at which the payment may be made to 
the person selling the rice bran under 


S. 3 (2) (£) of the Act. In short, the price . 


which will be paid under S. 3 (3) (b) 
will be with reference to the control price. 
In case there is no control price of: the 
commodity in respect of which the order 
is issued, then alone Cl. (c) will apply 
under which the price will have to be 
calculated at the market rate prevailing 
in the locality on the date of sale. There- 
fore, there is no dispute that the price 
with regard to the commodity in respect 


- of which an order has-been issued under - 
‘S. 3. (2) (5 has-to be calculated - under 
5. 3 (8), and: whether Cl. (a) or Cl. (b) will. 


_-gome into operation -or. Cl, (e will. apply, 
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will depend firstly on the fixation of the 
control pricé and secondly if there is a 
control price, whether there has been an 
agreement as to the price failing which 
the price payable would be calculated: 
with reference to the control price. There- 
fore, it is abundantly clear that Cl. (c) 
will come into operation in the situation 
where there is no control price. As held 
above, there is a control price fixed in the 
present case and Cls. (a) and (b) alone 
will come into operation and the peti- 
tioners will be paid the price in 
accordance therewith and not simply at 
Rs. 42/- per quintal because it was 
sought to be argued on behalf of the peti- 
tioners that their 30% rice bran is be- 
ing confiscated at a whimsical price fixed 
by the Government at Rs. 42/- without 
any reference to S. 3 (3) of the Act under 
which the price is payable. The control 
price of Rs. 42/- per quintal has also not 
been found to be whimsical. 


81l. An argument was raised that 
while S. 3 (2) (c) provides for controlling 
the price at which an essential commo- 
dity may be bought or sold, S. 3 (2) (£) 
specifically mentions that any person 
holding the essential commodity may be 
required to sell whole or a specified part 
of the commodity and, therefore, it is 
clear that under S. 3 (2) (c) of the Act, 
the control price has to be of the entire 
commodity whereas under S. 3 (2) ($), a 
person may be required to sell the whole 
or part of the essential commodity. From 
this, the counsel for the petitioners, 
wanted to deduce that the control price 
under S.3 (2)(c} has to be fixed of the en- 
tire essential commodity. otherwise under 
S. 3 (2) (c) it would have been provided 
that control price may be fixed for whole 
or part of the same. I have not been 
persuaded to agree with this contention. 
On the plain rule of interpretation, whole 
includes part and, therefore, when it is 
provided in Cl. 3 (2) (f) for requiring 
any person to sell whole or a specified 
part, it is only illustrative, The making 
of such a provision in S. 3 (2) (£) for part 
also, cannot be used to reasonably argue 
that S, 3 (2) (c) should be read to mean 
that the control price can be fixed for the 
entire essential commodity and not for 
part thereof. As already observed by me 
in the earlier part of the judgment, both 
the functions under S. 3. (2). (c) as well . 
as under S. 3 (2) (f) are- legislative fune- 
tions: and may be exercised ‘in. respect of 
whole .or--part-. thereof, Accordingly; it - 
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is held that even if Cl. (f) provides for 
making an order with regard to whole 
or part of an essential commodity, it in 
no way lends support to the argument that 
while interpreting Cl. (c), the control 


price must be fixed for the entire essen- 


tial commodity, 


82. Even otherwise, I do not find the 
fixation of control. price for part of the 
commodity to be unreasonable or viola- 
tive of Art. 14 of the Constitution. If the 
State Government or the Central Govern- 
ment, as the case may be, is of the opinion 
that the control price of 30% of an essen- 
tial commodity would serve the purpose, 
I do not find any reason as to why it 
should not be allowed to do so. If at a 
fater stage. the Government is of the 
opinion that the control price of stili 
higher percentage of an essential com- 
modity deserves to be fixed, instead of 
the entire, it can do so and finally when 
the State Government forms an opinion 
tha; it is necessary to control the price 
of the entire essential commodity, it can 
resort to that also. As already observed, 
tf any petitioner is able to provide some 
‘date or material to the satisfaction of the 
Court that the fixation of control price in 
a particular case, whether of part or of 
whole, is violative of Art. 14 of the Con- 
stitution or is so unreasonable being be- 
low the cost price, the Court may inter- 
fere in that case, but, on the facts of the 
present case, it cannot be held that the 
control price of 30% of the rice bran is 
in any way illegal or unreasonable. 

83. It was then urged that CL 4 of the 
Order, under which the price is sought 
to be fixed, is wholly illegal because this 
clause empowers the Director/Joint Direc- 
tor/Deputy. Director, Food and Supplies, 
Haryana, to fix the maximum sale price 
of the rice bran from time to time, which 
may far exceed the price of Rs. 42/- or 
may even be less and as such it cannot 
be said that there is any control price 
fixed for the rice bran or any part there- 
of. In order to appreciate the argument, 
“CL 4 of the Order deserves to be repro- 
duced below: 


“Sale price — The maximum sale price 
of the rice bran sold- against permits as 
mentioned in Cl. 3 shali be as determin- 
ed by the 
¥or the present the sale price is fixed at 
rupees fortytwo per quintal exclusive of 
the cost of containers and taxes.” 

The first part of the aforesaid clause cer- 
tainly supports the argument of the learn- 
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Director, from time to time.” 


A. IR, 


ed counsel. The learned counsel for the 
State conceded that the Central Govern- 
ment has not authorised the State Gov- 
ernment to further delegate the power of 
fixation of control price under S, 3 (2) (cJ: 
of the Act. Hence, the first part of Cl. 4 
has been issued by the State Government 
in excess of its Legislative function and 
is struck down, It was then urged by the 
counsel for the petitioners that the whole 
of Cl, 4 is so inextricably mixed up that 
if the first part is quashed, the remain- 
ing cannot stand, I am wholly unable to 
agree with this contention. The second 
part, which is an independent clause by. 
itself, clearly shows that the State Gov- 
ernment for the present has fixed the 
sale price. of rice bran at Rs, 42/- per 
quintal exclusive of the cost of containers 
and taxes. Therefore, till a further order 
is issued, Rs. 42/- would be the control 
price of rice bran to the extent of 30% 
and this part is clearly severable from 
the first part and while doing so, it is 
held that the second part of Cl, 4 is a . 
valid piece of legislation issued under 
S. 3 (2) (c) of the Act fixing the sale price 
of rice bran to the extent of 30% at the 
rate of Rs. 42/- per quintal. If orders 
under Ss. 3 (2) (c) and 3 (2) (f) are issued 
simultaneously by one and the same 
order or by two separate orders of the 
same date, then also the price of the 
goods covered by S. 3 (2) (£) will have to 
be calculated in accordance with S. 3 (3) 
(a) or (b) as the case may be. If the 
order under S. 3 (2) (f) is issued first aud 
under S, 3 (2) (c) later, then in that situa- 
tion, the price will be paid of the goods 
covered by S. 3 (2) (£) for the period be- 
fore the order u/s. 3 (2) (c) was issued in 
accordance with S. 3 (3) (c) of the Act 
and for the remaining goods the supply 
of which would be made after the issue 
of order under S. 3 (2) . (c), the price 
would be ealculated on the basis of Sec- 
tion 3 (3) (a) or (b), as the case may be. 
Similarly, suppose the State Government 
was to delete Cl. 4 from the Control 
Order at any time, while retaining the 
remaining part of the order which has 
reference to S. 3 (2) (f), in that situation. 
from the date of deletion of Cl, 4 under 
which the control price is fixed, the price 
payable henceforth would be on the basis 
of S. 3 (3) (©) but before the date of 
deletion, it would be under S.3 (3)(a) or 
{b), as the case may be. Hence, I do not, - 
find any merit in this contention either. + 
84. The matter may be viewed from 
another angle, Suppose, the State Gov- 
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ernment were fo issue an order speci- 
fically saying that for rice bran the price 
under S, 3 (2) (c) of the Act was fixed at 
Rs. 42/- per quintal and by another clause 


.of the same order the whole of the rice 


> 


bran was required to be sold under S. 3 
(2) (£) to the persons. classified in that 
order. In such a situation, the price of 
the rice bran will be paid to the dealers 
in. accordance with S. 3 ) (a) or (by as 
the case may be, With this proposition, 
the counsel for the peticioners had no 
quarrel. He had also no quarrel with the 
proposition if the price cf whole of the 
rice bran was fixed at Rs. 42/- per 
quintal under S.3 (2) (c) but under 
S. 3 (2) ( only 30% was required to 
be sold by the dealers to specified persons. 
If that is so, then I fai to understand 
how an order fixing price of 30% of the 
rice bran under S., 3 (2) (c) can be held 
tc be without legislative sanction. Sup- 
pose, the Government corsiders that it 
has become necessary to control the price 
of 30% of an essential commodity and 
issues an order fixing price under Sec- 
‘tion 3 (2) (c} for that essential commodity 
and no order is issued under S. 3 (2) (f). 
That very order further provides that 
out of the existing stock ar stocks to be 
produced from time to time 30% of the 
commodity will be separately kept to 
which the control price would apply and 
a direction is made that the sale of such 
30% would be made at the control price 
on first come first served basis, ac- 
cording to the quantity specified for each 
yperson, and the remaining 70% of the 
" commodity would be sold at the price the 
dealer may like to sell. To my mind, there 
is no legal infirmity in the same either 


from the point of legislative sanction or 


fcontd. on Col 2) 
Before amendraent 


(8-B). Where any person is re- 
quired by an order: made 
with reference to Cl. £) of sub- 
sec. (2) to sell any grade or 
variety of foodgrains, edible oil- . 
seeds or edible oils to the Central 
Government or_a State Govern- 
ment or to an officer or agent. 
of such Government and either 
no notification in respect of 
such foodgrains, edible oilseeds 
or edible oils has been issued 
under sub-sec, (3-A)} o> any such 
notification having beer: issued has 
ceased to remain in force by ef- 
$ flux of time; then notevithstand- 


tHe 
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tion of India. Therefore, I am of the 
view that the State Government had the 
power under S. 3 (2) (c) to fix the control 
price of 30% of the rice bran and if an 
order under Section 3 (2) (£) is also 
issued, then the price payable to the 
dealer for the same will have to be calcu- 
lated under S. 3 (3) (a) or (b) as the case 
may be with reference to the controlled 
price. S. 3 (3) (c) will come into play only 
if there is an order under S, 3 (2) (£) but 
no price is fixed under S. 3 (2) (o) 

85. This brings me te the considera- 
tion of the decided cases cited by the 
counsel for the parties. The counsel for 
the petitioners had placed reliance on the 
following reported decisions :— 

(i) Bhagwan Singh v. State of Punjab, 
(1975) 77 Punj LR 585; 

(ii) K. B. Jinaraja Hegde v. State of 
Mysore, AIR 1971 Mys 12; 

Gii} Sitaram Jwala Prasad v. State of 
Uttar Pradesh, AIR 1975 AH 272; 

(iv) Joe Pereira v. Union of India, AIR 
1979 Kant 12; and 

(v) Shree Meenakshi Mills Ltd. v. 
Union of India, AIR 1974 SC 366. 


The first four decisions relate to payment 
of price with regard to grade or variety 
of foodgrains, edible oil seeds or edible 
oils covered by S, 3 (3B), regarding which 
orders under S. 3 (2) (f) were issued. In 
all those cases the price had to be paid 
for the goods covered by S. 3 (2) (f) ac- 
cording to the various clauses of Sec- 
tion 3 (3B). as it prevailed before the 
amendment made by Act 92 of 1976. The 
relevant provisions before and after the 
amendment, which had to be taken into 
consideration for fixing the price, are be- 
ing reproduced hereunder :— 


After amendment, 


(3B). Where any person is re- 
quired, by an order made 
with reference to` Cl. (£) of sub- 
sez, (2), to sell to the Central 
Government or a State Govern- 
ment or to an officer or agent of 
such Government or to a Corpo- 
ration owned or controlled by 
such Government any grade or 
variety of foodgrains, edible oil- 
seeds or edible oils in relation to 
which no notificatioń has been : 
issued under sub-sec, (3-A), or eet 
such notification having been .. 
issued, has ceased. to be in force ,/. om 
there shall be paid te the person . T. y : 






136 P. & H. 
ing anything ‘¢ontained in sub- 
sec. (3), there shall be paid as the > 
price for the foodgrdins, edible’ 
oilseeds or edible oils— 

(i) The controlled price, if 
any; fixed under this section or 
‘by or under any other law for 
the time being in force for such 
‘grade or variety of foodgrains, 
edible oilseeds or edible oils; or 

Gi) where no such price is fix- 
ed, the price for such grade or 
. variety of foodgrains, edible oil- 
seeds or edible oils prevailing or. 
likely to prevail during the post- 

_ harvest period in the area to 
which that order applies. 

; Explanation :— For the pur- 

_ poses of this sub-section, ‘post- 

© harvest period’ in relation to any 
area means a period of four 
months beginning from the last 
day of the fortnight during which 
harvesting operations normally 
commence.” 


A reading of the unamended provision 
would show that the price of goods cover- 
ed by S. 3 (2) (f) had to be paid at the 
controlled price, if any, fixed under sub- 
sec. (3) of the Act or under any other 
law for the time being in force and in 
the absence cf any such price having been 
fixed, according to the price prevailing 
or likely to prevail during the post-har- 
vest period in the area to which the 
order applied. All the four decided cases 
„are on the unamended provision of sub- 
sec. (3-B)' and it was held that the price 
fixed in the order could not be treated 
as a price under S, 3 (2) (c) of the Act 
and the dealers had to be paid at the 
market price under the second clause. 
The view I have expressed above is 
‘clearly contrary to the view taken in the 


-aforesaid four cases. Accordingly, Bhag-' 
(1975-77 


“wan Singh v. State of Punjab 
‘Pun LR 585) (supra), is overruled and 
the other three- decisions are dissented 
. from. . 


'_ 86. Sub-sèction (3B), as it das “now, 
ae clearly shows . that the price which is 
‘payable ‘for. ‘the goods 
‘tion 3 (2) (f) will have to be fixed by the 


`. State Government. with the. previous 


-© ‘proval of the Centfal Govt: which me 
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‘eovered by Sec-. 


concerned, notwithstanding any-.: 
thing to the contrary contained i 
in sub-sec. (%),-an amount equal i 
to the procurement price of such _ 
foodgrains, edible oilseeds or 
edible oils, as the case may be, f 
specified by the State Govern: 
ment with the previous approval 
of the Central Government hav- 
ing regard to— 

(a) the controlled price, if 
any, fixed under this section or 
by or under any other law for 
the time being in force for such 
grade or variety of foodgrains, 
edible oilseeds or edible oils; - 

(b) the general crop prospects; 

(c) the need for making such 
grade or variety of foodgrains, 
edible oilseeds or edible oils 
available at reasonable prices 
to the consumers, particularly 
‘the vulnerable sections of the 
consumers; and 

(di the recommendations, if 
any, of the Agricultural Prices 
Commission with regard to the 
price of the concerned grade or 
variety of -foodgrains, edible - 
oilseeds or edible oils,” 


an amount equal tothe procurement prica 
of such foodgrains, edible oilseeds or edi- 
ble oils. having regard to the four sub- 
clauses, namely, (a) to (d), which pro- 
vide jor: taking into consideration the 
controlled price, if any, then general crop 
prospects, the need for making such grade 
or variety of foodgrains . etc., available at 
reasonable prices to the consumers and 
the recommendations, if any, of the Agri- 
cultural Prices Commission. Now, if sub- 
sec. (3) and sub-sec. (3B) are compared, 
it will be seen that under sub-sec. (3), ‘no 
price is to be fixed by the State Govern- 
ment but while making payment -the 


~“ price has to be calculated in the manner 


provided by Cls, (a) to (c), as the case 
may be, but under sub-sec. (3B) the State 
Government has ‘to fix the price keeping 
in view- the . ingredients contained in 
Clis. (a) to (d), which has to be an 
amount equal to ‘the: procurement price, 


t 


Therezore, the two provisions are entirely - 


different, 


87. . As regards Stree: Meenakshi Mills‘ 
case (AIR 1974: SC-3667 (supřa),’ our point- 
ed attention was drawn'to paragraphs 70, 
74 and’75 of the- report. ‘Av-reading of the 
same shows that: the ‘controlled price fix~ 


‘éd“under'S. 3°(1);: réad with S. ES 27 èl 


d 
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is different from the price under sub-sec- 
tions (3A), (3B) and (3C). The view which 


_ I have taken above is in full consonance 


‘ 
A. 


‘ price will have to be 


“The aforesaid decision of the 


with the aforesaid cčecision of the 
Supreme Court, for I hawe held that - the 
controlled price under S. 3 (2) (c) would 
be different from -the priee payable under 
S. 3 (3) in the present case because the 
calculated with 
reference to the controlled price, unless 
agreed upon consistently with the con- 
trolled price which means it may be more 
or less than the controlled price. Hence 
this decision does not advance the case of 
the learned coupsel any further. 


88. On the other hand, the counsel for 
the State has placed reliance on a Divi- 
sion Bench judgment in Sri Venkateswara 
Rice Mill v. State of Andh. Pra., AIR 1975 
Andh Pra 84, in-support of the argument 
that the control. price of even percentage 
of an essential. commodity can be fixed 
under S, 3 (2) (c) in respect of which an 
order under S. 3 (2) (£) is also issued. I am 
in complete agreement with the reasoning 
adopted in this decisicn. Reliance was 
also placed on a single Bench judgment 
of the Rajasthan High Court in C. W. P. 
No. 6 of 1980, Chand Benrari Lal v. Union 
of India— decided on 14th March, 1980. 
Andhra 
Pradesh High Court has been followed in 
this case. A passage from the aforesaid 
judgment has been reproduced by the 
learned Chief Justice in his judgment to 


‘show the inconsistency :n the decision of 


the Rajasthan High Court. Barring the 
quoted passage, 
with ‘the other reasoning of the Rajasthan 


High Court. 


89. For the reasons recorded above, 
although the first part ož Cl. 4 of the im- 
pugned order is struck down as void, but 


_ Since no relief can be granted to the peti- 


tioners, the writ petition is dismissed 


with no order as to costs, 


ORDER OF THE COURT 
90. It is -unanimously held -that the 


‘first part of Cl. 4 of tke Haryana Rice 


Bran: (Distribution and Price) Control 


. Order; 1981. which is in the following 


{X 


terms, be and is hereby struck down:— 
“The maximum sale price of the rice. 


‘ bran sold. against permits as mentioned in 


„ICK 3 shall be as- determined ‘by the ue 
Hor, „from, ane) to time.” 


‘Held. by majotity ‘that’ the remaining. 
ie of CL 4 as, also tae ‘Control Order , 


Prithipal. Singh V- 


I am in full agreement . 
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as a, whole is valid and, consticutional. 


The writ petition is. dismissed without any! 


order. as to costs, . A 
, Petition dismissed. 


ao 
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D. S. TEWATIA, J. 
Prithipal Singh, Petitioner v. Magh 
Singh and others, Respondents. 
Civil Revn. No. 521 of 1981, H 1-10- 
.1981.* 


(A) Civil P. C. (5 of 1908), Ss. 92, 15 — 





_ Suits under Sec, 92 — Institution and 


trial of — Jurisdiction — Gradation and 
distribution list of officers of Judicial 
Deptt. prepared and published by State 
Government — All subordinate Judges 
excercising powers in respect of such suits 
Suits can be tried by subordinate 
Judges. 


Suits under S. 92 can be instituted both 
in the Principal Civil Court of Original 
Jurisdiction as also in any . other. Court 
empowered in that behalf by the Stata 
Government within the local limits of 
whose jurisdiction the whole or any part 
of the subject matter of the trust is 
situated. Provisions of S. 92 do not en- 


. visage that such other Courts are to be 


empowered by a gazette notification. Em- 
powering by a gradation and distribution 
list of officers in the judicial department 
which is prepared and published by the 
State Government is sufficient compliance, 
When such a list empowers all subordi- 
nate Judges to try such suits under S. 92, 
then in view of S. 15 such suits should be 
instituted only in .the Courts of subordi-. 
nate Judges, AIR 1965 Punj 472 oy Re- 
ferred. (Paras 7, 8, 12) 


(B) Civil P. C. (5 of 1908), S. 92 — Suit 
under S. 92 — Grant of leave to file is 
condition precedent — Right cannot be 
waived by defendant — Court granting 
tacit permission — There is compliance 
of S. 92, 


Grant of leave to file suit is not a mere 
irregularity which can be cured but is a 
condition precedent. The provisions. of 
S.'92 are mandatory in nature ‘in. ‘that 
respect and the , defendant cannot waive 
that right and.. confer jurisdiction on:‘a - 


Court. A defendant, who has. filed a 
written statement_ cannot be taken to have ; 


Against ‘order of Sh. Harbans Lal P. CS. 
‘Sub. J. Zira, D/- 19-1- Ben É 


À 
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waived his right to question the filing of 
the suit. (Para 15) 
Where the Court while deciding preli- 
minary issues observes that the plaintiff 
has its permission to file the suit, it is 
from that stage that the trial of the suit 
would proceed, To that extent the grant- 
ing of permission is prior to the filing of 
the suit and therefore the requirements 
cf S. 92 are complied with. 
(Paras 16, 17) 
(C) Civil P. C. ( of 1908), S. 92 
Leave to file suit — Order granting leave 
is administrative in nature — Reasons 
need not þe given in order granting 
leave. . 


In regard to the granting of leave to 
file a suit under S. 92, the Court does 
not have to write a reasoned order. It 
does not even have to give a notice to 
the defendant of an application for leave 
to file as the order granting leave is of 
an administrative nature. (Para 19) 
Cases Referred : Chronological Paras 


AIR 1965 Punj 472 : (1965) 67 Pun LR 592: 
ILR (1965) 2 Punj 81 (FB) 5, 6 


Satya Parkash Jain, for Petitioner; 
J. S. Randhawa and A, S. Randhawa, for 
Respondents. 


ORDER :— The respondents along with 
the plaintiff moved an application in com- 
pliance with the requirement of S. 92 Civil 
P. C. seeking the requisite permission for 
filing the suit for the removal of Prithipal 
Singh petitioner herein from the Manager- 
ship of the Dharamshala Kohala Tahsil 
Zira, and for restraining him from alienat- 
ing in any way the land attached to it 
measuring 113 Kanals 13 Marlas and bear- 


ing Khasra numbers mentioned in the 
plaint. 
2. Petitioner-defendant filed the 


written statement to the plaint on ‘6th 
Dec., 1980. The case was adjourned to 
13th Dec., 1980 for framing of issues and 
for the reply of the petitioner-defendant 
to the application for grant of leave to the 
filing of the suit. On 13th Dec, 1980, reply 
to the said application was filed. The 
stand taken by the petitioner-defendant 
in the reply to the application was that 
the Court could not grant any permission 
regarding the filing of the suit under 
S. 92 Civil P, C., mandatory provision of 
the said section had been violated by the 
plaintiffs, as they did not obtain the re- 
quisite permission of the Advocate Gene- 
ral before filing the suit. An objection to 
the jurisdiction was also taken. This led 
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to the framing of the following two pre- 
liminary issues as under :— 

1. Whether the Court has got any juris- 
diction to try this suit? 

2. Whether the epproval of the Court or , 
Advocate General is necessary before fil- 
ing the suit? 

3. Both the issues were decided against 
the petitioner defendant and preliminary 
ebjections were thus overruled. 

4. It was argued before the trial Court 
in regard to the jurisdiction of the Court 
that only District Judge as the: principal 
Court of Civil Jurisdiction, had the com- 
petence to try the suit. 

5. Mr. Jain, counsel for the petitioner 
has reiterated the very submission and has 
canvassed that unless there was any noti- 
ficatior. empowering the trial Court in 
question, the trial Court could not try the 
suit, He has sought sustenance from a 
decision of this Court reported in Ganga- 
gir Chela v. Rasal Singh, (1965) 67 Pun 
LR 592: (AIR 1965 Punj 472) and drew 
pointec attention to the finding that under 
S. 92 Civil P. C. it is not only the institu- 
tion of the suit but its subsequent trial and 
disposal also must take place in the Court 
of the District Judge, that however, under 
S, 21 af the Punjab Courts Act or S. 76 
of the Pepsu Judicature Ordinance the 
District Judge can assign a part of the 
business -pending before him to the Addi- 
tional District Judge and when he does so, 
the latter can exercise the same powers 
and functions which the District Judge 
could, and that a suit under S. 92 of the 
Code must be instituted in the Court of 
the District Judge but there is no bar or 
prohibition against the exercise of his 
powers assigning the business to the Ad- 
ditional District Judge and once such suits 
are ass.gned to him he would be as com- 
petent to deal with it as the District 
Judge. 


6. Ir my opinion there is no merit in 
the contention advanced on behalf of the 
petitioner. Gangagir’s case (AIR 1965 
Punj 472) (supra) was a case which was 
tried by the Additional District Judge, his 
competency to try the suit was questioned 
and it was in that context that it was said 
that the suit had not only tobe instituted 
assuming that the suit could only be in- 
stituted in the Court of principal Civil 
Court cf original jurisdiction, i. e, the 
District Judge but had also to be tried by 
him unless he exercised authority con- 
ferred an him under the provisions of S. 21 
of the Punjab Courts Act and S. 76 of the 
Pepsu Judicature Ordinance and was to 


ms 
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transfer the case for trial. to the Addi- 
tional District Judge. Relevant provision 
of S. 92 of the Code is in the following 
terms :— 

“92 (1). In the case of en alleged breach 
of any express or constructive trust creat- 
ed for public purposes o2 a charitable or 
religious nature, or where the direction 
of the Court is deemed necessary for the 
administration of any such trust, the Ad- 
vocate, General, or two or more persons 


having an interest in the trust and having: 


obtained the leave of ths Court may in- 
stitute a suit, whether contentious or not 
in the principal Civil Court of original 
jurisdiction or in any other Court em- 
powered in that behalf by the State Gov- 
ernment within the loca! limits of whose 
jurisdiction the whole or any part of the 
subject-matter of the trust is situate ‘to 
obtain a decree :—~ 

(a) removing any trustee; 

(b) appointing a new trustee; 

{c} vesting any property in a trustee; 

(ce) directing a trustee who has been re- 
moved or a person who has ceased to be 
a trustee, to deliver possession of any 
trust property in his pcssession to the 
person entitled to the possession of such 
property; 

(d) directing accounts and inquiries; ~ 

(e) declaring what proportion of the 
trust property or of the interest therein 
shall be allocated to any particular object 
of the trust; 

(f) authorizing the whcle or any part of 
the trust property to be let, sold, mort- 
gaged or exchanged; 

(g) settling a scheme; cr 

(h) granting such furtaer or other re- 
lief as the nature of the case may re- 
guire.” 

7. A perusal of the same would show 
that the suit under S. 92 of the Code can 
be instituted both in the Principal Civil 
Court of original jurisdiction as also in 
any other Court empowered in that behalf 
by the State Government within the local 
limits of whose jurisdiction the whole or 
any part of the subject matter of the trust 
was situated. Section 15 cf the Code which 
is in the following terms envisages that 
every suit shall be institcted in the Court 
of lowest grade competent to try it :— 

“15. Court in which suit is to be insti- 
tuted.— Every suit shall be instituted in 
the Court of the lowest grade competent 


i to try it.” 


8. In view of the provisions of Sec. 15 
if there-was any choice to institute a suit 
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either in the principal Court of Civil ori- 
ginal jurisdiction; i. e., the District Judge, 
or any other Court then the plaintiff was 
to file a suit in the lowest Court. 

9. It was then argued by Mr. Jain, that 
there has been no notification empowering 
any other Court and unless:such a noti- 
fication is there the suit had to be institut- 
ed and tried in the Court of the District- 
Judge. 

10. On behalf of the resporident at- 
tention of the Court is drawn to the 
gradation and distribution list of officers 
of the Judicial Department of Punjab 
issued by the Punjab Government and in 
particular to para 7 of the list which spe- 
cifically deals with the powers to hear 
suits by Courts under S. 92 Civil P. C. 
Therein it is mentioned that the powers 
are exercised ex-officio by all subordinate 
Judges in the State of Punjab, 

11, It deserves highlighting that such 
a provision has been in the gradation list 
all through. Mr. Jain, however argued that- 
‘the gradation list cannot take the place of 
a specific notification by the Government. 

12. Provisions of S. 92 of the Code do 
not envisage that other Courts are to be 
empowered by a gazette notification. Since 
the gradation list and its contents are pre- 
pared and approved by the Government 
and it is a Government publication and it 
mentions that the powers are exercised by 
all Subordinate Judges of Punjab ex- 
officio, the same must be considered suffi- 
cient proof of the act of empowering by 
the Government of all Subordinate Judges 
including the trial Court in question, to 
receive the plaints and try the suits under 
S. 92 Civil P. C. 

13. As regards the question of grant- 
ing of leave a perusal of S. 92 of the Code 
supplies the answer in regard to the au- 
thority which has the power to grant 
leave. It envisages that both the Civil 
Court of original jurisdiction or other 
Court can grant the requisite leave for 
filing of the suit and, therefore, the stand 
of the defendant-petitioner that the Court 
was not competent to grant leave under 
S. 92 of the Code is not correct. 

14. It has been next argued that leave 
being a condition precedent to the filing 
of the suit, so the leave ought to have 
been granted first before the filing of the 
suit, 

15. There is no dispute with the pro- 
position that the grant of leave is the con- 
dition precedent to the filing of the suit 
and that the provisions of S. 92 of the 
Code are mandatory in nature in that re- 
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right and thus confer jurisdiction cn a 
Court. The trial Court in the present case 

as certainly not right in observing that 
: the granting of leave is a mere irregula- 
. rity which can be cured or that the de- 
fendant having filed the written statement 
should be taken to have waiyed his right 
to question the filing of the suit. 


16. The trial Court however, further 
observed that it has granted tacit permis- 
sion to the plaintiff, So the question that. 
ealls for consideration is as to whether the 
granting of tacit permission satisfies the 
requirement of.S. 92 Civil P. C. in other 
words whether the procedure ‘followed 
was a proper procedure, 


17. In my opinion the procedure fol- 
lowed by the trial Court was the correct 
procedure, The plaintiffi-respondents had 
moved an application for the grant of 
leave, wherein they have mentioned that 
the grounds of removal are those which 
are mentioned in the plaint. It so happen- 
ed, that, as already pointed out, the -de- 
fendant questioned the power of the Court 
to grant leave as also the competence to 
try the suit. In the circumstances the 
Court had to frame two preliminary issues 
and while deciding the two issues it ob- 
served that the plaintiffs have its per- 
mission to file the suit and it is from 
that stage that the trial of the suit would 
. proceed. To that extent the granting of 
permission is prior to the filing of the 
suit, 


18. Mr. Jain argued that there had 
been no application of mind by the trial 
Court to the requirement of the provision 
of S. 92 in regard to the granting of leave 
in that it does not give any reason as to 
why the granting of leave was justifiable. 


19. There is no merit in this conten- 
{tion as well. The Court does not have to 
write a reasoned order, It does not even 
Ihave to give a notice to the defendant of 
such an application as the order granting 
‘leave is of an administrative’ nature. 


= 20. For the reasons aforementioned 
there is no merit in this petition and the 
same is dismissed but with no order as to 
costs, 





- Refresher Course cannot even 


‘of Drill and Instructions in the 


_. Petition dismissed, . 


S. S, SANDHAWALIA, C. J. AND 
: S. P. GOYAL, J. : 
Harbhajan Singh and others, Petitioners 


v. State of Punjab and others, ` Respon- 
dents, i : f 


Civil Writ Petn. No, 3838 of 
29-7-1981. s : 
Punjab Police Rules (1934), R. 19.14 — 
Rule is directory — Hence non-holding of 
remotely 
affect validity of selection made for Lower 


School Course. 1978 SLWR 318 (Punj), 
Overruled, è 


1980, D/- 


Mere use of the word ‘shall’ does not 
render R. 19.14 mandatory. The non-hold- 
ing of a Refresher Course is neither pena- 
lised in any provision in the Police Rules 


‘nor results in any adverse consequence 


whether revocable or irrevocable. Th.s is 
in itself a pointer that the provisions are 
not mandatory in nature. Further, the 
failure to hold the Refresher Course. in no 
way defeats the main purpose of selection 
to the Lower School Course. The quali- 
fication, the eligibility, the method of 
Holding the test and the passing thereof 
is more than amply spelled out in R. 13.7 
itself and the supplementary _ standing 
orders framed in this regard. In this con- 


text, R. 19.14 is meant only as a mere 


guideline for giving some benefit of train- 


‘ ing before the final selection ‘is under- 


taken. The holding of the Refresher 
Course or not holding the same, does not 
in any way materially affect the main 
thrust of the provision, namely, their sub- 
sequent selection for deputing them to 
the Lower School Course at the Police 
Training College. Again, R..19.14 merely 


_mentions about the men being called in 


to the Lines for a short Refresher Course 
Head- 
quarter School. Neither it prescribes the 
duration, nor exactly the curriculum, or 
precise syllabi has been spelled out there- 
in. No administrative instruction or 
standing order whatsoever with regard to 
this Refresher Course is in existence. The 
Refresher Course is to be held at the dis- 
trict level. Therefore, its duration may 
vary according to the whimsicality of each 


‘local administration and even the place 


where such a course is to be held at the 
headquarter, can hardly be pin-pointed. 
Wo provision for the allocation of marks 
for this Refresher Course and the result 


_ thereof seems to have been made out. All 
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this would tend to show that the provi- 
sions of R, 19.14 of the Police Rules, in 
particular with regard zo the holding of 
_the Refresher Course are merely proce- 
dural and cannot be raised to the pedestal 
of mandatory provisions whose mere in- 
fraction, without more, would vitiate the 
meaningful process of selection to the 
Lower School under R. 13.7 of the Police 
Rules. A :mandatory construction of 
R. 19.14 of the Police Rules requiring 
every eligible constable io be called in to 
the Police Lines for a long Refresher 
Course, may apart from being impracti- 


cable, might well pose a hazard to the 


maintenance of law anid order which is 
the primary duty of tre Police Force. 
Thus, it is evident from above, that the 
provisions of R. 19.14 of the Police Rules 
and in particular, with regard to the Re- 
fresher Course are pleinly directory in 
nature, and, consequently, the non-hold- 
ing of a Refresher Course cannot even re- 
motely affect the validity of the selection 
made for the Lower School Course. AIR 
1967 SC 276 Rel. on; AIR 1976 Punj & 
Har 69 (FB), Applied; 1978 SLWR 318 
(Punj), Overruled. 

(Paras 6, 7, 8, 9, 12, 13) 
Cases Referred: Chzonologicai Paras 


1978 SLWR 318 (Punj) 3, 14 
AIR 1976 Punj & Har 63 (FB) - 10 
AIR 1967 SC 276 : 196% Cri LJ 285 6 

J. L. Gupta, for Petitinners; S. K. Sayal, 
‘Addl. Advocate General, for Respondents. 

S. S. SANDHAWALIA, C. J. :— 
solitary though somewhat significant ques- 
tion which alone has been agitated herein 
is — whether the provisions of R. 19.14 of 
the Punjab Police Rules, 1934 are manda- 
tory or directory in nature. 


2. In view of the pristinely legal 
nature of the aforesaid question, the facts 
would obviously pale into insignificance 
and therefore, may be noticed with rela- 
tive brevity. All the 38 petitioners, in this 
joint petition are conszables serving in 
the Punjab Police Force. A test for selec- 
tion to the promotion post for constables, 
conveniently labelled as Lower School 
Course, was held by ithe’ authorities in 
Jan., 1980. Therein’ amongst others, res- 
‘pondents Nos. 4 and 5 were selected. It 
‘is the petitioners’ claim that both of them 


ranked junior to all the petitioners and’ 


their selection as also that of the other 


‘constables has been challenged on a num- f 


ber of grounds.. 
3. This case first came up before my 
learned brother S, P.. Goyal, .J.- sitting 
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singly. The primary ground: pressed was 
with regard to the non-compliance of the 
provisions of R. 19.14 of the Punjab 
Police Rules, 1934, (hereinafter referred 
to as ‘the Police Rules’), and it was the 
stand that this rule being mandatory, the 
whole selection was consequently vitiated. 
Reliance on behalf of the petitioners was 
primarily placed on a single Bench deci- 
sion of this Court in C. W. P. No, 1592 of 
1978 (Om Parkash v. Union Territory of 
Chandigarh) decided on Sept. 25, 1978*. 
In view of the significance of the issue 
and apparently doubting the correctness 
of the earlier view, the case has been re- 
ferred for decision to the Division Bench. 

3-A. At the very outset it may be notic- 
ed that Mr. J. L. Gupta, the learned coun- 
sel for the petitioner has very fairly stated 
that the only material issue pertains to 
the mandatory nature or otherwise of 
R. 19.14 of the Rules. Inevitably the whole 
controversy revolves around the relevant 
statutory provisions and it is apt to read 
Rr. 13.7 and 19.14 of the Rules which are 
complementary at the outset :—. 

“13.7. (1) List ‘B’ Form 13.7 shall be 
maintained by each Superintendent of 
Police. It will include the names of all 
Constables selected for admission to the 
promotion course for Constables at the 
Police Training College, Selection will be 
made in the month of January, each year 
and will be limited to the number of seats 
allotted to the districts for the year with 
a twenty per cent reserve. Names will be 
entered in the list in order of merit deter- 
mined by the Departmental Promotion 
Committee constituted by the Inspector- 


‘General of Police on the basis of tests in 


parade, general law (Indian Penal Code, 
Criminal Procedure Code, Indian Evidence 
Act and Local and Special Laws) inter- 
view and examination of records, 

(2) All Constables; 

(a) who are middle pass and have put 
in more than four years of service; or 

(b) who are at least matriculates and 
have put in more than three years of ser- 
vice; or 

(c) who obtain first class with credit in 
the Recruits Course specified in R. 19.2; 


_will be eligible to have their names en- 


tered on the aforesaid list, if they are not 
above thirty years of age on the first day 
of July in the year in which the selection 
is made; 

Provided that no Constable who -has 
been awarded a major punishment within 


. *Reported in 1978. SLWR. 318,- 
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a period of three years preceding the first 
day of January of the year in which selec- 
tion is made will be eligible for admis- 
sion to this list and if any Constable 
whose name has been. brought on this list 
is not sent to the Police Training College 
in that year he will be required to com- 
pete again with the new candidates, if he 
is still eligible for admission to ‘the said 
list under the rules. 


(3)-(4) x x x x 
“19.14. The selection of constables made 
under R. 13.7 shall be made at least threé 


months before the mien are due at the- 


Police Training School. It shall be made 
after the men competing have been called 
into lines and put through a short “re- 
fresher” course of drill and instruction in 
the headquarters school, at the end of 
which they shall be examined in competi- 
tion. After’ regard has been had to those 
candidates nearing the age limit, selection 
shall be made, as far as expedient, ac- 
cording to the result of this competition. 


The men selected shall be posted to police ` 
stations as assistants to station clerks or’ 


on similar duty until they are due to be 
sent to the Police Training School.” 


4. The main thrust of Mr. J. L. Gupta’s 
contention on behalf of the petitioners is 
that R. 19.14 prescribes the qualifications 
for and lays down a condition for the eli- 
gibility of constables for selection to the 
promotion Course. On these premises it 
was sought to be submitted that R, 19.14 
of the Rules should be construed as man- 
datory in nature, 


5. It would appear that apart Bon 
other things, the very factual basis for 
the above submission seems to be totally 
lacking. On a close analysis of R. 13.7 of 
the Police Rules as also the supplementary 
standing orders passed in this regard, it is 
plain that neither the aforesaid rule nor 
the standing order either expressly or even 
by remote ‘implication prescribes that the 
attendance at the refresher course con- 
templated under R. 19.14 of the Police 

‘Rules is a pre-condition for taking the 
competitive test for selection to the Lower 
School Course. The learned counsel for 
the petitioners could draw our attention 
to nothing whatsoever which may be even 
remotely analogous to the prescription of 
a qualification or inflexible conditions of 
eligibility in R. 19.14 of the Rules, On the 

‘ other hand, a plain reading of R. 13.7 of 

the Rules would indicate that some of the 
conditions for eligibility are spelled out 
in sub-see, (2) thereof and the constitution 
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of the Departmental Promotion Com- 
mittees for -holding the test and the gene- 
ral syllabi thereof are referred to in sub- 
rule (1) of R. 13.7 of the Rules. In sharp 
contrast thereto R. 19.14 of the Rules does 
not even remotely advert to either the 
prescription of necessary qualifications or 
of laying down the conditions of , eligibi- 
lity. This position is.further buttressed 
when reference is made to the standing 
orders made in this regard. This has: been 
appended to the written statement as 
annexure R/3. The very heading and the 
object thereof may be noticed in ex- 
tenso :— ` 

"Standing order under R, 13.20 of Pun- 
jab Police Rules Vol. II Governing Selec- 
tion of Constables by the ‘Departmental 
Promotion Committze for List B-1 for 
Undergoing Lower School Course”, 


OBJECT: 
The object of this EETA Order is to 


‘prescribe the composition of Departmen- 


tal Promotion Committee at various levels 
fer selection of Constables to be sent to 
the Lower School Course at PTC Phillaur 
and to lay down the syllabus and to qua- 
lifying marks for various tests, as envisag- 
ed in R. 13.20 of Punjab Police Rules, 1934 
(as amended by First Amendment, 1972), 
Apart from the above, the remaining parts 
of the standing order provide in detail 
for the composition of departmental com- 
mittees, the eligibility of constables, to sit 
in the test; the marking system to be. ad- 
hered to and the marks to be allotted to 
qualifications and commendation certifi- 
cates as also for the interview apart from 
providing for other matters as well, Read- 
ing R. 13.7 of the Police Rules with the 
supplementary provisions of the stand- 
ing orders, it is manifest that both the 
prescription of the qualifications end the 
requisite conditions of* eligibility are spel- 
led out therein. R. 19.14, in my view does 
not even remotely pretend to do so. The 
primary argument on behalf of the peti- 
tioners, therefore, does not stand the test 
of serious scrutiny and has to be rejected, 
6. Adverting now to the intrinsic lan- 
guage of R. 19.14, it is no doubt true that 
the word ‘shall’ has been employed there- 
in. However, it is now a legal adage to 
say that a provision, though couched in 
terms mandatory, may yet in fact be 
directory in nature, In this context with- 
cut multiplying authorities, it suffices to 
refer to the following observations in 
State of Madhya Pradesh v. Azad Bharat 
Finance Co., AIR 1967-SC. 276 (at p. 278) :—= 


<r 


 seaenetes It is well settled that the use of 
the word “shall” does aot always mean 
that the enactment is obligatory or man- 
datory; it depends upon the context in 
- which the word “shall” occurs and the 
other circumstances..,..-....” 
It would thus be obvious that the mere 
use of the word “shall” is very far from 
being conclusive in this context. 
7. Again, one of the tests for adjudg- 


ing the mandatory nature of a provision. 


is whether the violation thereof is visited 
by a serious penalty or its infraction re- 
sults in irrevocable adverse consequences. 
Tested on this anvil alsc, R. 19.14 of the 
Police Rules does not evan remotely meet 
the requirements. The ron-holding of a 
Refresher Course is neicher penalised in 
any provision in the Police Rules nor any 
adverse consequence far from the same 
being irrevocable could be pointed out on 
behalf of the petitioners, Negatively speak- 
ing, this consequently is in itself a pointer 
that the provisions are not mandatory in 
‘nature. 

8. Yet another test for determining the 
mandatory nature of the provision is whe- 
ther its infraction would frustrate the very 
purpose of the provision. Herein also, I 
jam unable to see how the failure to hold 
the Refresher Course in any way defeats 
the main purpose of selection to the 
Lower School Course. As has already been 
noticed, the qualification. the eligibility, 
the method of holding the test and the 
|passing thereof is more zhan amply spell- 
ed out in R. 13.7 itself and the supplemen- 
tary standing orders framed in this re- 
gard. In this context, B. 19.14 is meant 
only as a mere guideline for giving some 
benefit of training before the final selec- 
eee is undertaken. Th2 holding of the 





|Refresher Course or not holding the same, 


jdoes not in any way materially affect the 
main thrust of the provision, namely, 
their subsequent selection for deputing 
them to the Lower School Course at the 
Police Training College at Phillaur, 
` 9. Equally, the merely procedural and 
the wholly ambivalent nature of the pro- 
visions of R. 19.14 with regard to the 
holding of a Refresher Course, again mili- 
tate -against the same being mandatory. 
e provision merely mentions about the 
men being called in to zhe Lines for a 
short Refresher .Course of Drill and In- 
structions in the Heacquarter School. 
. |Neither it prescribes tha duration, nor 
N exactly the curriculum, or precise syllabi 
as been spelled out therein. It was fur- 
Ne conceded before us that no admin- 
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istrative instruction or standing order 


whatsoever with regard tothis Refresher 
Course is in existence. The Refresher 
Course is to be held at the district level. 
Therefore, its duration may vary accord- 
ing to the whimsicality of each local ad- 
ministration and even the place where 
such a course is to be held at the head- 
quarter, can hardly be pin-pointed. No 
provision for the allocation of marks for 
this Refresher Course and the result there- 
of seems to have been made out, All this 
would tend to show that the provisions 
of R. 19.14 of the Police Rules, in parti- 
cular with regard to the holding of the 
Refresher Course are merely procedural 
and cannot be raised to the pedestal of 
mandatory provisions whose mere infrac- 
tion, without more, would vitiate the 
meaningful process of selection to the 
Lower School under R. 13.7 of the Police 
Rules, ; 

10. Without overly dilating on this 
aspect or the tests for determining the 
mandatory nature of a provision, it would 
suffice to mention that some of them are 
well spelled out in the Full Bench judg- 
ment in Guru Nanak University v. 
Dr. Iqbal Kaur Sandhu, AIR 1976 Punj & 
Har 69. Applying those here would again 
make it manifest that R. 19.14 does not 
satisfy either of them, 

11. Indeed the directory nature of this 
rule is evident from the cavalier fashion 
with which the authorities who have to 
implement it, seem to be treating this pro- 
vision. In Para. 3 of the Return on behalf 
of the respondent, it is averred as fol- 
lows :— - 

Seines It is, however, incorrect to say 
that the selection under R. 13.7 can be 
made only after the men competing have 
been called in to Lines and put through 
a short Refresher Course of Drill and In- 
structions in the Headquarters School at 
the end of which they shall be examined 
in competition, New Standing Order-under 
Police Rule 13.20 has done away with the 
provisions of P. P. R. 19.14, It may also 
be mentioned that P. P, R. 13.7- does not 
envisage the calling of prospective com- 
petitors in the Lines......... a 
As at present advised, we are sceptical 
whether the statutory provisions of the 
Police Rules can be thus repealed or done 
away with by a mere standing order. 
However, the aforesaid averment is indi- 
cative of the sanctity which the respon- 
dent-State itself attaches to the provision 
and at least is a pointer to the fact that 
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it considers it notas n. ely directory but 
something which can be completely by- 
passed. 


12. Lastly, in this context, the argu- 
ment ab inconvenienti, may also be notic- 
ed. It has been expressly averred in the 
Return as follows :— 

Sae AS many as 353 constables of this 
district out of the posted strength of 1331 
constables appeared. in the test held in 
Jan., 1980. It may therefore, be seen that 
such a large percentage of the force can- 
not be withdrawn as it would render the 
functioning of the force impracticaple. 
At the same time, it may be added that no 
prejudice is caused to any of the peti- 
tioners. All the competitors had equal op- 
portunity and no course was run in the 
Lines at the Headquarters.” 

t is evident from the aforesaid averment 
that a mandatory construction of R. 19.14 
f the Police Rules requiring every eli- 
gible constable to be called in to the 
olice Lines for a long Refresher Course, 
ay apart from being impracticable, might 
ell pose a hazard to the maintenance of 
law and order which is the primary duty 
£ the Police Force, - 


13. For all the aforesaid reasons, it ap- 
pears to me as plain that the provisions 
of R. 19.14 of the Police Rules and in par- 
ticular, with regard to the Refresher 
Course are plainly directory in nature. 
Nevertheless, this should not be mis- 
understood that these can be violated with 
total impunity or be considered as if they 
‘are non-existent. However, this much is 
clear that a mere infraction of the Rules 
with regard to the non-holding of a Re- 
fresher Course cannot even . remotely 
affect the validity of the selection made 
for the Lower School Course, 


14. It now remains to advert to Om . 


Parkash’s case’ (1978 SLWR 318) (supra) 
on which basic reliance was placed on bė- 
half of the petitioners. An analysis of the 
judgment would disclose that the crucial 
issue of the mandatory or the - directory 


nature of R. 19.14 of the Police Rules was 
neither pointedly raised nor adequately ` 


debated and it seems to have been almost 
assumed that the rule was mandatory. 
There seems to be no discussion ‘on prin- 
ciple nor any reference to authority in 
arriving at the eryptic conclusion that. a 
bare reading of the rule would show that 
_ the same is mandatory, The issue was not 


examined from the viewpoint that this 
À : prescribe ‘the’ 


nani: 


. provision .does not either 
age EUS z +? Mogae. See 


Mehar -Chand v. T:lak “Raj Girdhar 
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tion for the eligibility of constables- to the ` 


promotion course. The relevant standing 
orders passed under R. 13.7 of the Police 
Rules were not even adverted to. The 
basic tests for determining the. mandatory 
or directory nature of a statutory provi- 
sion do not find the least mention in the 
judgment. The other factors to which I 
havé made reference above, seem to have 
not been at all canvassed, and are con- 
spicuous by the absence of their considera- 
tion, With the greatest respect, I am of 


- the view that Om Parkash’s case (supra) 


is not correctly decided and has to be 
necessarily overruled. i 


15. The solitary and the basic issue 
herein having been decided against the 
petitioners, the writ petition is without 


merit and has to be dismissed. However, 
in view of the earlier precedent in favour 
of the writ petitioners, we would decline 
to burden them with costs. 

Petition dismissed. 
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Mehar Chand and another, Petitioner v. 
Tilak Raj Girdhar, Respondent. 

Civil Revns. Nos. 909 and 910 of 1980, 
D/- 14-8-1981.* 

East Punjab Urban Rent Restriction Act 
(3 of 1949), S. 13 — Eviction on ground 
of arrears of rent from 1-8-1968 to 17-9-79 
— Landlord taking false pleas regarding 
rate of rent — Appellate Court passing 
eviction order on ground that rent was 
due at least from 18-8-1975 — Held in 
view of false pleas no ejectment order 
could be passed much less a new case 
could be made out as. was done by ap- 
pellate Court. © (Para 4) 


C. B. Goel, for Petitioner; P. N. Aggar-- 


wal, for Respondent. : 


ORDER :— This order will dispose of 
Civil Revision Petitions Nos. 909 and 910 
of 1980, as the facts are identical in both 
of them and the landlord is also the same. 
' 2. Tilak Raj Girdhar, landlord, sought 
the ejectment of his tenants Mehar Chand 


and his son Dalip Kumar in rent applica- ` 


tion No. 2-1 of Sept. 17, 1977 and that of 
his other tenant, Dewan Chand in rent ap- 


plication No. 51-R of 1977,'on the ground ` 


= 
*To revise order of Sarup Chand Gupta. 
Appellate Authority Faridkot, , D/- 13-3- 


1980.. 
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of non-payment :of rent; Against. Mehar, 


Chand and his: son Dalip Kumar, it was. 


alleged that the shop, in dispute, was on 
rent with them at a monthly rent of 
_Rs, 130/-, they were liakle to pay the 


same on the first of each month and that 


they had not paid the rent from Oct. 1, 
1968, till the date of the application which 
was instituted on Sept. 17, 1977, and as 
such, they were liable to be evicted from 
the demised premises. The tenants-peti- 
tioners admitted the relacionship of the 
landlord and: tenant between the parties, 
but pleaded inter alia that the rate of 
rent was Rs. 60/- and net Rs. 130/- per 
month, as alleged by the landlord and 
that they- had paid the rent up to July 31, 
1977, However, the rent from Aug. 1, 1977 
to Dec, 31, 1977, amounting to Rs. 300/- 
at the aforesaid rate of Rs. 66/- per month 
together with Rs. 10/- as interest and 
Rs. 30/- as costs were tendered on Jan, 12, 
1978, the first date of hearing. However, 
‘the amount so tendered was refused by 


the landlord. It was further pleaded that © 


the landlord never issued any receipt after 
receiving the rent and he had also filed 
an application for ejectment earlier 
through one Lal Singh who claimed him- 
self to be mortgagee urder the land- 
lord, which was dismissed on Aug. 18, 
1975 and that order of d-smissal was up- 
held in appeal on Apr. 3, 1976 by the Ap- 
pellate’ Authority, 

In the application against Dewan Chand, 
tenant, the rent was claimed at the rate 
of Rs, 120/- per month from Oct, 1, 1965, 


` that,is, from the same dete as in the case . 
of Mehar Chand and his son Dalip Kumar.. 


In reply to this application, the same 
plea was taken by the tenant, viz., the 
rate of rent was Rs. 60/- and not Rs. 120/- 
per month and the rent had been paid up 
to July 31, 1977 whereas the rent from 
Aug. 1, 1977 to Dec. 31, 1977, amounts to 
Rs. 300/- at the rate of Rs. 60/- per month, 
Rs, 10/- as interest and 3s. 30/- as costs, 
in all Rs. 340/-, were tendered on Jan. 12, 
1978, the first date of hearing but refused 
by the landlord. On the pleadings of the 
parties, the Rent Contrcller .framed the 
following issues in both tne cases: 

1. What is the rate of rent of the pre- 
mises, in dispute? 

2. Whether. the responcent has made a 
valid tender? If not, its effect? 


3. Whether the “responcent is in arrears: 
of rent as ‘alleged in the aoe ; 
Relief. i 
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„In both the cases, the learned Rent Con- 
„troller decided issue No. 1 in favour of the 
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tenants and -came ‘to the conclusion that 


‘the monthly rent was Rs. 60/- and not the 


one as claimed by the landlord. He fur- 
ther found that the rent had also been paid 
up to July 31, 1977, and the tender made 
from Aug. 1, 1977 to Dec. 31, 1977, was a 
valid tender, As a result of these find- 
ings, the applications for ejectment of the 
tenants were dismissed. In appeal, the ` 
findings of the learned Rent Controller on 
issue No. 1, that the rent was Rs. 60/- per 
month and not as claimed by the land- 
lord, were upheld, but on the other issues 
which were discussed together, the Appel- 


` late Authority came to the conclusion that . 


the tenants were in arrears of rent at least . 
from Aug. 18, 1975 and the tender made . 
on the first date of hearing from Aug. 1, 


1977 to Dec, 31, 1977, was not a valid one, 


‘Consequently, the orders of the Rent Con- 
troller, dismissing the ejectment applica- 
tions, were set aside, and the ejectment ap- 
plications were allowed and the tenants 
were ordered to vacate the premises with- ` 
in one month. Aggrieved against the 
same, the tenants have come up in revi- 
sion to this Court, 


3. The learned counsel for the peti- 
tioners contended that the Appellate Au- 
thority has absolutely made out a new 


‘case for the landlord which was not even. 


set up by him in his ejectment applica- 
tions. According to the landlord, the ar- 
rears of rent were due from Aug. 1, 1968, 
whereas the Appellate Authority has ~ 
found that at least from Aug, 18, 1975, the 
arrears of rent were due According to the 
learned counsel, this was never the case 
set up by the landlord either in the eject- 
ment applications or anywhere in his state- 
ment. It was further contended that it 
cannot be believed that the landlord did 
not receive the rent since 1968 and he 
waited for the same for nine years up to 
1977, without taking any steps for the re-' 
covery of the same during that period. - 
He also brought to my notice the state- 
ment of the landlord who himself ap- 
peared as A. W. 2, wherein he has stated. 
that one month’s rent, in ‘advance, was ' 
received by him, but no receipt was issued ` 
therefor, Under these circumstances, it 
was submitted, that when it has been con- ° 
currently held by both the authorities be- 
low that the landlord was claiming ex- 


' cessive. rent,-it could not be held that the - 


tenants were in arrears‘of rent, as alleg- ` - 


aie 
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ed by the landlord. On the other hand, 
the learned counsel for the landlord sub- 
mitted that whether the rent has been paid 
or not, the onus to prove the same is 
always on the tenant and the Appellate 
Authority on the appreciation of the evi- 
dence on the record. has come to the con- 
clusion that in any case, the tenants fail- 
ed to pay the rent, at least from Aug. 18, 
1975, and it being a finding of fact, could 
not be interfered with by this Court in 
the exercise of its revisional jurisdiction. 


4. After hearing the learned counsel 
for the parties, I find force in the con- 
tentions raised by the learned counsel for 
the petitioners. The plea of the Jandlord 
that the rate of rent was Rs, 130/- per 
month as alleged in rent application 
No. 2-1 of Sept, 17, 1977, and Rs. 120/~ per 
month in rent application No. 51-R of 
1977, has been found to be false by both 
the Courts below, Even in the earlier evic- 
tion proceedings, which were instituted by 
one Lal Singh, claiming himself to be the 
mortgagee under Tilak Raj Girdhar, land- 
lord, it was held by the Rent Controller 
that the mortgage was a paper transaction 
and, therefore, the said Lal Singh, -never 
become a landlord qua the tenants, Tilak 
Raj Girdhar, landlord, had also appeared 
as a witness in support of the claim of Lal 
Singh in that application. In appeal, the 
finding of the Rent Controller was upheld 
by the Appellate Authority as well in that 
case. Thus, it is apparent that the pleas 
of the landlord in the earlier ejectment 
application filed by Lal Singh, and the 
pleas of the landlord in the present evic- 
tion applications about the rate of month- 
ly rent, have keen found to be false by 
both the authorities below. Under the cir- 
cumstances to hold that the rent was at 
least due from Aug. 18, 1975, which was 
never the case set up by the landlord was 
not only improper, but also wholly illegal. 
It may also be mentioned here that in the 
earlier ejectment application filed by Lal 
Singh in Aug. 1974, no arrears of rent 
were claimed therein against the tenants. 
The approach of the Appellate Authority 
that though the landlord had not spoken 
the whole truth before the Court but the 
maxim, ‘Falsus in uno falsus in omnibus’ 
is no longer applied unqualifiedly even 
to criminal cases and it was now well 
settled that it is the duty of the Court 
to find out where the truth lies after 
separating the grains from the chaff, is 
wholly misconceived. If once it is held by 
the Court that the landlord is not coming 
with clean hands and has taken false 
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pleas, no order of ejectment can be passed 
in his favour much less a new case can be 
made out for him, as has been done by the 
Appellate Authority in the presen: case. 
5. It is also pertinent to mention here, 3 
that no receipt was ever issued by the 
landlord to the tenants on account of the 
payments of rent received by him, as has 
been admitted by him in his statement, 
while appearing as A. W, 2. Under these 
circumstances, the tenants’ claim that the 
rent had been paid by them up to July 
31, 1977, at the rate of Rs. 60/- per month 
had to be accepted particularly when no 
such claim was made since 1968 till he 
filed the eviction applications. Ordinarily, 
no landlord will wait for such a long time 
in case the tenant was in arrears of rent 
for such a long period. All these circum- 
stances go to prove that the claims set up 
by the tenants were proved and the land- 
lord had intentionally taken false pleas 
which have been so found by both the 
Courts below. The order passed by the 
Appellate Authority is not only illegal, 
but also improper as it has gone out of the 
way to hold that the tenants were in ar- 
rears in any case at least from Aug, 18, 
1975 when the earlier ejectment applica- 
tion filed by Lal Singh in 1974, was dis- 
missed by the Rent Controller on 18-8- 
1975. f 


6. Under these circumstances, the re- 
vision petitions are accepted and the 
orders of the Appellate Authority are set 
aside and that of the Rent Controller dis- 
missing the ejectment applications is re- 
stored with special costs which are asses- ` 
sed at Rs. 500/- in each case, 

Revisions allowed. 


a 
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J. V. GUPTA, J. 

Jagdish Rai and others, Appellants v. 
Dalip Singh and others, Respondents. 

Ex. S. A. 132 of 1979 treated as Civil 
Revn. No, 1932 cf 1981, D/- 4-8-1981.* 

Civil P. C. (5 of 1903), S. 115 — Revi- 
sional jurisdiction — Finding by lower ap- 
pellate Court that land over which judg- 
ment-debtor had encroached did not form 
part of decree for mandatory injunction 
but evidence on record showing otherwise 
— Held lower appellate Court acted il- 
legally and with material irregularity 


*To revise order of J. C. Nagpal, Addi 


Dist. J. Rohtak, D/- 30-9-1978. 
KY/LY/F25/81/HR/RSK 


~ therefore, directed that 
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calling for interference under S. 115. AIR 
1971 SC 2324, Ref. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1971 SC 2324 : (1971) 1 SCJ 108 4 

Balwant Singh Gupta, for Appellants; 
Ram Singh Bindra, Sr. Advocate (Rajiv 
Bhalla with him), for Resoondents. 

JUDGMENT :— The dsacree-holder-ap- 
pellants have filed this appeal against the 
order of the Additional District- Judge, 
Rohtak, dt. 30th Sept., 1978, whereby the 
order of the executing Court, dismissing 
the objection petition filed on behalf of 
the judgment-debtors, was set aside. 


2. The decree-holders zot a decree for 
possession, mandatory injunction and pro- 
hibitory injunction against the judgment- 
debtors from the Court f the learned 
District Judge, in appeal, on 29th July. 
1958. R, S. A. No. 680 cf 1958 filed on 
behalf of the judgmert-debtor Dalip 


- Singh was dismissed on 14th July, 1961. 


Subsequently, even the L. P. A. No. 314 
of 1961 was also dismissed on 16th July, 
1969, On 12th Jan., 1972, an application 
for execution under O. 21, R. 32 of the 
Civil P. C. was filed. in which the judg- 
ment-debtors filed an okjection petition. 
The executing Court inspected the spot 
on 14th Apr, 1974 and also recorded the 
evidence of the parties in support of their 
contentions. Ultimately, vide its order 
dt. 10th May, 1974, the executing Court 
came to the conclusion that the judgment- 
debtors had contravened the decree by 
placing wooden-structure thereon. It was, 
the judgment- 
debtors should obey the decree and re- 
move the wooden stall wizhin the time al- 
lowed, Feeling aggrieveil against this 
order, the judgment-deb-or Dalip Singh 
filed an appeal, which was allowed by the 
learned Additional District Judge, Rohtak, 
by order dt. 30th Sept., 1978, now under 
appeal. 

3. The sole question ir this case to be 
determined is whether the land, on which 
the judgment-debtor kas placed his 
wooden structure, as alleged by the decree- 
holders, forms part of the decree for per- 
manent injunction grantec: in their favour. 
The executing Court, after considering the 
evidence led by the parties and perusing 
the copy of the decree sheet, with refer- 
ence to the site plan and the inspection 
note dt. 14th Apr., 1974, came to the con- 


“clusion that “the site where the J, D. has 


put in a wooden stall is covered by the 
decree and the J. D. has no right to instal 
any stall there and the alleged panchayat 
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has no right to give that site on rent to 
the J D. unless it establishes its right by 
bringing a separate suit.” The learned Ad- 
ditional District Judge though has re- 
produced the decree passed by the learn- 
ed District Judge, Rohtak on 29th July, 
1958, but it is unfortunate that he has 
failed to give the boundaries of the court- 
yard, which are very much there given in 
the decree. He has proceeded on the as- 
sumption that the decree only related to 
the site marked by letters ‘FF-HG’. 
whereas the decree not only related to the 
site ‘EF-H@’, but the defendant-judgment- 
debtor was further restrained permanently 
from interfering with the possession of 
the plaintiffs over the suit land or from 
raising any structure on the courtyard 
bounded below :— 


East: Shops of plaintiffs and defendants 
2 to- 26, 

West: Thoroughfare and road. 

Scuth: Road and thoroughfare. 

North: Shops of defendants and Mst, 
Manbhari plaintiff. 


4. According to the learned counsel for 
the decree-holders, the judgment-debtor 
has placed a wooden stall in the said 
courtyard bounded as given in the decree- 
sheet, which very much forms part of the 
decree. After going through the decree- 
sheet and the plan filed in the suit, Exhi~ 
bit P-10, a copy of which has been placed 
on the execution file as Exhibit DH/2, it 
is apparent that the whole vacant land, 
the boundaries of which have been given 
in the decree-sheet Exhibit DH/3, does 
cover the land over which the judgment- 
debtor has made alleged encroachment. 
The executing Court in its inspection 
note dt. 14th Apr. 1974 has stated :— 


“Towards the West of the Piao there 
is a window for serving water to the pub- 
lic. There is a chabutra all along the 
piao towards the West. The Khokha in 
dispute is towards the West of the piao 
up to the thoroughfare and towards the 
North extending up to the line of two 
steps of the piao from the wall after leav- 
ing the space in front of the window for 
the public to take water. There is some 
vacant space towards the Chabutra in 
front of the window. of the piao and the 
thoroughfare, for the public to reach the 
Chabutra and window from the road. 
There is a ventilator in the piao in each 
of the Eastern and Southern walls of the 
piao, The name scribed is fixed in the 
Western wall of the piao over the win- 
dow.” 


Dalip Singh 
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Thus, from the. evidence on the record. 
no other conclusion is possible except the 
one that the land over which the judg- 
` ment-debtor has encroached upon did form 
‘ part of the decree for mandatory injunc- 
tion and the lower appellate Court has 
acted illegally and with material irregula- 
‘rity in the exercise of its jurisdiction, 
causing great injustice and irreparable in- 
‘jury to the decree-holders, who fought 
- up to the L. P. A. Bench in the High Court. 
However, the learned counsel for the judg- 
- ment-debtor contended that if this appeal 
is to be treated as a revision petition be- 
: cause of the amended C. P, C. as prayed 
: in this appeal, then there is no ground to 


' interfere u/s. 115 of the C. P, C. In sup- 


' port of his contention he referred to M/s, 
- D. L, F. Housing and Construction Co. (P) 
-Ltd. v. Sarup Singh, AIR 1971 SC 2324. 
The proposition of law is well settled and 
cannot be disputed but as observed ear- 
lier, after going through the decree-sheet 
.jand the plan I find that no other conclu- 
sion is possible except the. one. that the 
- }judgment-debtor has encroached: upon the 
[land which forms part of the courtyards, 
| 





the boundaries of which have been given 
in the decree-sheet. The lower appellate 
Court has not only misconstrued the de- 
leree, but has failed to notice the boun- 
\daries of the courtyard given therein and 
thas proceeded with the assumption that 
the decree only related to the site marked 
by letters ‘EF-HG’. I am of the considered 
opinion that it is a fit case where this 
Court will interfere in the exercise of its 
lrevisiona} jurisdiction u/s, 115 of the 
«C. P. C. and set aside the order of the 
lower appellate Court. Consequently, 
- treating this appeal to be a revision peti- 
tion, this petition is allowed and the order 
-of the lower appellate. Court is set aside 
and that of the execution Court is restor- 
ed with costs, 





Revision allowed, 
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GOKAL CHAND MITAL, J. 


Chhaju Ram (deceased) represented by . 


L. R., Petitioner v. State of Haryana and 
others, Respondents. 

Civil Writ Petn. No. 3609 of 1970, D/- 
“5-7-1981, : 

East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948), S. 42 — Order in petition under — 
Validity — Allotment of certain plots to 


> FY/JY/E333/81/AAJ/SNV- 





Chhaju Ram v, State!’ 2) +... 


‘unauthorisedly started ` digging 


-categorically stating that there was 


“A” on repartition =. Writ petition by 
“A” on ground that- irrigation authorities 
through 
those plots — Consolidation ` Authorities 


water-course running through fields al- 
lotted to “A” nor it was intended to dig 
one till the plot was acquired — Petition 
under S. 21 filed after 7 years, allowed on 
erroneous finding that water-course was 
already in existence and water was runn- 
ing and that in repartition the same should 
have been protected — Held, on these 
facts, petition was clearly without juris- 
diction and to allow it on such erroneous 
finding after lapse of 7 years, amounted 
to abuse of power of Court. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1981 Punj & Har 204: 83 Pun LR 

472 f 4,6 
(1965) 67 Pun LR 276 4 

Atul Lakhanpal, for Petitioner; Sushil 


CATR, 


no, 


Kumar Goyal, (for Nos. 1 and 2) and M, Y 


L. Sarin, (for No, 3), for Respondents. 


ORDER :— Chhaju Ram petitioner is a 
right-holder in village Mittha Thal, tehsil 
Bhiwani, which was previously in district 
Hissar but now in district Bhiwani.. Con- 


-solidation operations were taken in that 


village and the scheme of partition ‘was 
confirmed on 5th of May, 1962 and after 
completion of repartition, the records were 
consigned. In repartition, besides other 
numbers, the petitioner ‘was allowed 


‘Khasra Nos, 264, 265 and 270 of which 


possession was given to him..In the year 


4969, he irrigation authorities unauthori- ` 


sedly started digging through the afore- 


said three Khasra numbers allotted to the. 


petitioner and, therefore, he filed Civil 
Writ No. 2303 of 1969 in this Court to 
challenge the same, After notice was 
issued to the State, an affidavit was put 
in, to the effect that no digging operations 
had yet been undertaken by the Départ- 
ment and that they had no intention of 
digging the same till the land was acquir- 
ed. After the aforesaid affidavit was put 
in, the counsel for the petitioner pointed 
out that in fact some part of the land of 
the petitioner had been dug up and the 
Department may’ not. interfere when , he 
may try to fill the.same and that the De- 
partment should pay compensation to the 
petitioner for digging. his.land.. Keeping 
the entire matter in. view, the following 


operative order was passed by. this Court | 
-on 22nd Sept., 1969:— . 2e ||: 


“In view of the statement. of the learn- 


-ed A. G., Haryana, the petitioner’ is fully, 


4 
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. competent to restore the land, to. its ori- 
-ginal position, if any. digging has, „ taken 
. place therein, and to seex -his remedy-..for 
damages against the Department or the in- 
: dividuals who have interfered with.. his 
property.” 

The petitioner again brought the disputed 
portion under cultivatior, A month after 
the order of this Court, somewhere in 
Oct., 1969, the Gram Panchayat of vil- 
lage Mittha Thal filed € petition under 
‘ S. 42 of the East Punjab Holdings (Con- 
. sclidation and Prevention of Fragmenta- 
tion) Act, 1948 (hereinaf-er referred to as 
‘the Act), before the Stata Government for 
modification of the conselidation proceed- 
ings. In that application, it was pleaded 
-that the extension of Gujrani canal minor 
should have been provided for in the 
consolidation scheme wkich had inadver- 
` tently been omitted and prayed that the 
` same be provided now ky passing a fresh 
order. The power of the State Govern- 
‘ment under S. 42 of the Act. was delegat- 
ed to an Assistant Director who consider- 
ed the matter and by crder dated ‘11th 
June, 1970, (annexure ‘B’} came to the 
cenclusion that the canal minor was al- 
ready in existence throvgh the three dis- 
' puted Khasra numbers which had been 
allotted to the petitioner besides other 
Khasra numbers and orjered many chan- 
ges in the allotment of Khasra numbers, 
As regards the petitioner, Khasra Nos, 264, 
265 and 270 were witkdrawn from him 
and he was allotted Khasra No. 260 ofan 
equal area. The petitioner again came .to 
this Court in the present writ petition 
under Arts. 226 and 22% .of the Constitu- 
tion of India to impugn ozder annexure 'B'. 


2. The grounds of attack pleaded by 
the petitioner are as follows :— 


1. That the repartition was completed 
in the year 1962 and the records had been 
consigned and the petition under S. 42, 
which could be filed within six months, 
was filed after lapse of seven years ane 
hence was not competert. 


2. That it was categorically stated pe 
-fore this Court in the eerlier writ petition 
that no digging operat-ons were being 
-carried out through the three Khasra 
numbers belonging to the petitioner -and 
‘if the same would be required by -the 
Canal Department it would be duly ac- 


‘quired, At that stage, if was never the. 
© case of the canal authori-ies that the minor 


was already in existence. Rather, a read- 
ing of the affidavit fileč on behalf of the 
“Irrigation Department..in..the earlier writ 
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‘petition shows that there was some pro- 
,posal for extension of the canal 
‘through the. Khasra numbers which ulti- 


minor 


mately were allotted to the petitioner 
and, therefore, the very basis of the order 
annexure ‘B’ that the canal minor was 
already in existence and water was runn- 
ing through it is erroneous and as such 
the same cannot be sustained. 

3. The second contention deserves to 
be declined first. The very basis of the 
order annexure ‘B’ is that the water- 
course was running at site and the same 
should have been kept intact during con- 
solidation. The learned. counsel for the 
petitioner has strenuously urged that the 
aforesaid basis of the order annexure ‘B’ 
was wrongly assumed and was against 
facts and he has invited my attention to 
the file of C. W, P. 2303 of 1969 and par- 


‘ticularly the affidavit by Divisional Canal 


Cfficer, Western Jamuna Canal. A reading 
of affidavit on the record of the aforesaid 
writ petition shows that a scheme had been 
prepared for the extension of the minor 
and the work of extension had not been 


‘started and it was categorically stated in 


Para 11 as follows :— 

© "No digging was done by the Depart- 
ment in the land of the petitioner. The 
work will be: started only along the ap- 
proved alignment after acquiring the land 
of the petitioner.” 

If the water-course was also in existence 
and water was running through it there 
was no question of carrying out any dig- 
ging work after acquiring the land of the 


‘petitioner. The aforesaid quotation when 
‘read along with the other paragraphs of 


the affidavit of the Divisional: Canal Offi- 
cer, Western Jamuna Canal filed in the 
earlier writ petition, shows that there was 
a proposal for the extension of the minor 
through the land of the petitioner but the 
canal minor did not pass ‘through the 
land of the petitioner nor water was 
running through it. Even before the Divi- 


sion Bench the stand taken by the learn- 


ed Advocate General which is clear from 
the copy of the order ultimately passed 
(Annexure-'A’) was that neither there was 
any canal-in. existence through the land 
of the petitioner nor any water was 
running through it, After the petitioner 
succeeded in earlier petition, it seems that 
some reports were obtained from the Con- 
solidation Officer that the water was 
running through the land of the petitioner 
which fact is clearly contrary to the affi- 
davit of the Divisional Canal Officer filed 
in the earlier writ petition. as also the 
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stand taken before this Court in that case. 
Since no canal minor existed in the three 
disputed numbers when they were allotted 
to the petitioner, the question of re-open- 
ing the case after seven years did not 
arise on the ground that the canal minor 
already existed and water was running 
through it. Accordingly, I hold that the 
order of Assistant Director who passed 
order under S. 42 is clearly erroneous be- 
ing against facts which were placed be- 
fore this Court in the earlier writ petition. 
If:the Canal Department wanted to ‘extend 
the Canal Minor through the land of the 
petitioner as proposed the only course 
open was to acquire the land and after 
paying compensation to him to dig the 
canal minor. Hence the impugned order 
annexure ‘B’ deserves to be quashed on 
this ground. 


4. Coming to the first argument of 
limitation, the learned counsel for res- 
pondent No. 3 has invited my attention 
to a Division Bench decision of this Court 
in Haqiqat Singh v. Addl. Director, Con- 
solidation of Holdings, Punjab, Chandi- 
garh, AIR 1981 Punj & Har 204 and has 
urged that whenever a petition under Sec- 
tion 42 is filed against repartition the 
provision of limitation contained in R. 18 
of the Rules framed under the Act is not 
applicable. A reading of the facts of 
Haqiqat Singh’s case (supra) shows that 
a right-holder had not been provided with 
a path to his qurrah during the prepara- 
tion of the Scheme or in repartition and 
later a petition under S. 42 was filed long 
afterwards and on those facts it was held 
that the provision of limitation contained 
in R, 18 would not be applicable. The 
eases relied upon by the Division Bench 
also show that the applicant under S. 42 
wanted a path to his qurrah which was 
not provided for either in the scheme or 
curing the repartition. On facts, the pre- 
sent case is entirely different. Here, in re- 
partition, the petitioner was provided the 
three disputed khasra numbers and, there- 
fore, whosoever was aggrieved therefrom 
was entitled to challenge the same either 
by filing objections or under any of the 
Section 21 (3) or 21 (4) as also under Sec- 
tion 42 of the Act. This would bring me 
to the consideration of Secs. 20 and 21 of 
the Act, A reading of S. 20 shows that 
after a Draft scheme is confirmed, the 
process of repartition starts under S, 21. 
Under S. 21 (1) the Consolidation Officer 
is to carry out the repartition after ob- 
taining the advice of the land-owners of 
the estates which has to be published in 
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the prescribed manner in the estate con- 
cerned. Within 15 days of the publication 
of the proposed repartition any aggrieved 
person ecan file objections under sub-sec- 
tion (2) before the Consolidation Officer 
who is to hear the same and pass such 
orders as he considers proper either by 
confirming or modifying the repartition. 
It wouid be very important- to notice here 
that he will have to pass an order while 
confirming or modifying repartition whe- 
ther objections were filed or not. There- 


fore, the proposed repartition made under ~ 


S. 21 (i) is finally to merge in an order to 
be passed by Consolidation Officer .under 
sub-sec, (2) which becomes final subject 
to further appeals under sub-sec, (3) and 
sub-see. (4) by Settlement Officer or As- 
sistant Director as the case may be who 
again have to pass orders confirming or 
modifying the repartition. This again 
would be subject to a petition under S. 42 
to the State Government. Therefore, if any 
change is to be got made in the final re- 
partition made under S. 21 (2) it can be 
in any of the ways, i. e, by filing further 
appeals under sub-secs. (3) & (4) or direct- 
ly filing objection under S. 42, as held 
by this Court in Rattan v. State of Punjab, 
(1965) 67 Pun LR 276. Therefore, I am 
of the confirmed view that an order of 
repartition finalized under S. 21 (2) would 
be clearly an order within the meaning of 
R., 18 and if against such an order instead 
of filing appeal under sub-sec. (3) and a 
further appeal under sub-sec. (4) if direct- 
ly a petition is filed under S. 42, it can 
be done only within 6 months of the date 
of the order passed under S. 21 (2) and any 
petition filed beyond that period would 
clearly be barred by time. 

5. The matter of repartition of holdings 
of right-holders in the estate is of prime 
importance so far as Consolidation Act is 
concerned. That is why S. 21 (1) provides 
that repartition should be proposed after 
obtaining the advice of the right-holders 
of the estate. After repartition is pro- 
posed, it is published in the estate in the 
prescribed manner vide which 15 days’ 
time is allowed to the right-holders to 
file objections to the proposed repartition. 
In ease objections are not received, the 
Consolidation Officer shell pass an order 
ecnfirming the repartition. And even in 
this eventuality it would be an order of 
the Consolidation Officer within the mean- 
ing of R. 18. If objections are filed then 
the same would be heard and after con- 
sidering the matter either repartition 
would be confirmed as it is or would be 


-r 


1982 


modified as may be deemed just by the 
Consolidation Officer, If an order. passed 
under S. 21 (2) is not to be considered an 
order but simply the repartition, then it 
would be open to any -ight-holder even 
after 10/20 years to file a petition under 
S. 42 to get the repartition changed ani 
if such a cycle is to be cllowed then after 
any number of years any right-holder 
would be entitled to file a petition under 
S. 42 and if the State Government under 
S. 42 would be entitled to entertain the 
same without limit of fime then the re- 
partition made under S. 21 (2) would 
never become final because an order under 
S. 42 would be final between the parties 
and petition under S. 42 would be main- 
tainable at the instance of the other per- 
sons without respect to any time limit. 
Such a course was never intended under 
S. 42, 


6. It is then urged by counsel for re- 
spondent No. 3 that on a reading of 
Hagiqat Singh’s case (AIR 1981 Punj 204) 
(supra) it is clear that if appeals are filed 
under Ss, 21 (3) and 21 (4) against reparti- 
tion, such orders would be challenged 
under S. 42 within a period of six months 
provided in R. 18. But-if matter of re- 
partition rests under S. 21 (2) only and 
no appeals are filed under sub-secs, (3) and 
(4) then in that case petition under S. 42 
can be filed without any limit of time. For 
that matter, he has invited my attention 
to the following portior of the judgment 
of the Division Bench (at p. 208):— 


“Further R. 17 of the Rules which 
deals with the form of the application to 
be filed under S. 42 of the Act makes it 
abundantly clear that the bar of limitation 
kas been created only in the context 
where a party impugn: a specific order 
passed by any of the authorities under 
S, 21, sub-sections (3) and (4) of the Act. 
Ii is for this reason alone that in com- 
puting the period of six months, the time 
spent in obtaining the certified copies of 
the order passed under S. 21 is to be ex- 
cluded. This is what has been provided 
for by the proviso to R. 18 itself.” 

The first proviso to R. 18 does show that 
if appeals are filed under sub-sec. (3) or 
sub-sec, (4) of S. 21 then in petition 
under S. 42 the time svent in ‘obtaining 
the certified copies of the orders and 
grounds of ‘appeal shall be excluded. 
Similarly if against an order confirming 
or modifying repartition under S. 21 (ja 
petition is directly filed under S, 42, to 
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my mind, even then under the second pro- 
viso to R. 18, the applicant would be en- 
titled to exclude the time spent by him in 
obtaining certified copy of order of Con- 
solidation Officer passed under S. 21 (2) 
confirming or modifying the repartition. 
So first proviso to R. 18 does not in any 
way suggest to the contrary and so the 
decision of the Division Bench to my 
mind is not correct. Since the petitioner is 
succeeding in this case on the other point. 
I do not consider it proper to refer the 
case to a larger Bench and would content 
by saying what I have said above. Of 
course on facts the decision of the Divi- 
sion Bench is correct because in that case 
no order was sought to be set aside. There 
the appellant who was entitled to a path 
had not been provided one either in the 
Scheme or in repartition. So path could 
be provided under S, 42. 


T. Even if it is assumed that R. 18 
would not bar a petition before the State 
Government under S. 42 of the Act against 
an order passed under S. 21 (2) beyond a 
period of six months, yet I would be of 
considered view that if a petition to have 
repartition re-opened or changed is made 
after seven years, I would certainly hold 
that the State Government would have no 
power to exercise its jurisdiction under 
S, 42 unless grave facts or circumstances 
are brought before it. As noticed on the 
other point in the earlier part of the judg- 
ment, the stand of Consolidation Depart- 
ment before this Court in the earlier writ 
petition was that there was no water- 
course running through the fields of the 


- petitioner nor it was intended to be dug 


through till the same was acquired. It 
would be clearly an abuse of its power 
now to upset the repartition by record- 
ing an erroneous finding that the water- 
course was already in existence. and the 
water was running and that in repartition: 
the same should have been protected. 
Therefore, on these faets as have been 
found before me, I am of the clear opin- 
ion that petition under S. 42 after fhe 
lapse of seven years would not be com- 
petent and the impugned order woiild 
clearly be without jurisdiction, 


8 For the reasons recorded above, 
this petition is allowed with costs and the 
impugned order annexure ‘B’ is quashed. 
counsel fee being Rs. 100/-. 


Petition allowed. 
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Court-fees Act (7 of 1870), Sec. 8, 
Sch, 1. Art, 1 and Sch. I Art. 11 — Pun- 
jab Requisitioning and Acquisition of 
Immovable Property Act (11 of 1953), 
Sec. 11 — Appeal or cross-objection 
against compensation award — Court-fee 
payable on memorandum of appeal or 
eross-objection has to be ad valorem and 
not fixed one, AIR 1957 Punj 32, 
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No. 269 of 1979 D/- 3-9-1979 (Punj) 
Overruled; AIR 1971 SC 1887 Foll. (Civil 
P. C. (1908) O. 41 R. 22). (Prs. 14, 15, 16) 
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Kanwaljit Singh v. State of Pun-. 
jab 2, 15 
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S. S. SANDHAWALIA C. J. (for him- 
self and on behalf of S. S. Kang and 
G. C. Mitai JJ.) :— Whether the court-fee 
payable on a Memorandum of Appeal 
under S. 11 of the Punjab Requisitioning 
and Acquisition of Immovable Property 
Act, 1953, has to be‘ad valorem in accord- 
ance with S. 8 read with Sch. I, Art. 1 of 
the Court-fees Act, 1870, or is a fixed 
one under Sch, Il, Art. 11 of the said 
Act is the . pristinely legal question 
which falls for determination before. Full 
-Bench. More pointedly _ at issue, is. the 
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corréctness of the Division Bench judg- 
ment,' (in this context) in Kanwar Jagat: 
Bahadur Singh v. State of Punjab, AIR: 
1957 Puni 32. - - 2 

2. In view of the purely legal nature 
of the question, it is indeed unneces- 
sary and wasteful to advert to the facts, 
It suffices to sav that there is a patent: 
discordance of judicial opinion with re- 
gard to the court-fee payable on a Mem- 
orandum of Appeal under Sec. 11 of the’ 
Punjab Requisizioning and Acquisition 
oz Immovable Property Act, 1953 (here- 
inafter called ‘the Act’), in two Single 
Bench judgments of this Court in ©. M. 
No, 2091-C-II-81 in F. A. O. No. 269 of 
1979 (Kanwaljit Singh v, State of Pun- 
jab), decided on Sept, 3, 1979: and,’ 
F. A. O. ` No, 185. of 1980 (Maha Singh 
v. State of Haryana through Senior Sub- 
Judge, Gurgaon as Arbitrator), decided 
on Dec, 15, 1980. The. issue has, there- 
fore, been pointedly raised with regard 
to the court-fee payable on Cross-Objec- 
tions No. 36 of 1981 in F. A. O. No. 466° 
of 1980, (Union of India v. Girdhari Lal), 
and the matter has been placed before 
this Full Bench for: an authoritative 
decision, 

3. It appears to me that for once the 
strict discipline of the doctrine of pre- 
decents cuts the Gordian knot of con-' 
troversy cleanly in this context, The’ 
issue is now clinched by a binding pre- 
cedent of the final Court. This obviates 
any consideration on first principles and 
even on the language of the statute be- 
cause I am inclined to take the view 
that the ratio of Sahadu Gangaram Bha- 
gade v. Special Duty Controller, Ahme- 
dabad, AIR 1971 SC 1887. now squarely 
governs the issue and it, therefore, suf- 
fices to indicate how the same is clearly 
and inexecrably applicable in the pre- 
sent. case as well, 

4. It is apt to advert at the very out- 
set to the Division Bench judgment’ in 
Kanwar Jagat Bahadur  Singh’s case 
(AIR 1957 Punj 32) (supra), which, as 
yet holds the field within this jurisdic- 
tion. Therein, the identical question be- 
fore us had come up for consideration. 
In taking the view the Division Bench 
was primarily influenced by the under- 
mentioned four premises :— 

(i) ‘that Sec, B of the Court-fees Act 
was ‘not the charging section, and 
in fact the charging provisions were 
Schedules:I and II thereof, with the re- 
sult that Seh. H,- ate 1i woul’ er 
. the. issue: -> : 


ALR 


y 


1982: .-- 
(ii). thatthe ‚Award: 03 the Arbitrator, 


under. the Act not being a decree or an,, 
order having the force of a decree, the:, 
matter would come witkin the language; 
_ of Schedule II, Art. 11 af the Court-fees 


Act: 


(iii) the priinaty relicnce was fea 


on the single Bench judgment in Hiraji 
Virji Jangbari v. Government of Bombay, 
AIR 1945 Bom. 348 and zhe view therein 
was unreservedly follow2d, and; 

(iv) the Division Bench dissented from 
the contrary view of Fankin, C. J., in 
Ananda Lal Chakrabutty re: AIR 1932 
Cal 346 and in Debi Din v. Secretary 
of State, AIR 1939 All 127, 

5. That all the aforesaid premises 
have now been complecely over-turned 
by Shahadu Gangaram Bhagade’s case 
{AIR 1971 SC 1887) (supra) thus shatter- 
ing cornerstone of the ratio in Kanwar 
Jagat Bahadur Singh’s case (AIR 1957 
Punj 32) (supra) appears to me as mani- 
fest, In order to appreciate this, one has 


to keep in mind that tne relevant pro-. 


visions of. Sec. 7 (1) cf | the Bombay 
Court-fees Act 1959 which had fallen for 
interpretation in the Bombay High Court 
and later before their Lordships of the 
Supreme Court as well, and those of 
Sec. 8 of the Court-fees Act, 1870, are in 
pari materig and it is, therefore, apt to 
juxtapose them against each other :-— 
(See table b2low) 

6. Having. noticed the identity of the 
two aforesaid provisions, it deserves high- 
lighting that the identica] issue now be- 


_ fore us came up for corsideration before 


a Division Bench in Chatusshakhiya Bra-. 
Trust v. Union of. 


hmavrinda Gayaran 
India, (1968) 70 Bom LE 407 in the con- 
text of Sec. 7 of the Banbay Court-fees, 


Act, A perusal of the judgment discloses. 


that the crucial question before the Bench 

was the correctness of tke earlier view of 

the Bombay High Court in Hiraji Virji 
(contd, on Col. 2) 


S. 8 of the Court-fees 





Act, 1870, 
“The amount of fee payable 
under this Act on a memoran- 


dum of app&al agaist an order 
relating to compensetion under 
any Act for the tims being in 
force. for the aquisition of 
land: for public purposes, shall 
be computed according to. the 
difference between ¿he .. amount 
‘awarded and the amount: elpa i 
by the appellant:” : 
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Jangbari’s case (AIR. 1945 Bom 348). 
(supra). In an exhaustive judgment which 
now bears the seal of approval by the 
final Court, the Division Bench preferred 
the ratio expounded by Rankin, C, J., in 
Ananda Lal Chakrabutty In Re: case 
(ATR 1932 Cal 346) (supra). after exten- 
sively quoting therefrom, They also spe- 
cifically referred to the view of this Court 
in Kanwar Jagat Bahadur Singh’s case. 
(AIR 1957 Punj 32), and in an analysis 
which is remarkable in its detail, they in 
terms dissented therefrom, Consequently, 
the earlier Bombay view in Hiraji Virii . 
Jangbari’s case (supra) was overruled 
and it was in terms held that the court-. 
fee payable on the memorandum of ap-_ 
peal preferred against a compensation” 
Award would be ad valorem, in accord- 
ance with Sec, 7 (1) of the Bombay” 
Court-fees Act read with Sch, I Art. 3 
thereof, 


7. Now what seems to conclude the- 
matter is the fact that an identica] ques- 
tion came to be agitated before the final 
Court in Sahadu Gangaram Bhagade’s 
case (AIR 1971 SC 1887) (supra), again 
in the context ‘of the Bombay Court-fees 
Act, Apparently, the arguments which 
had earlier‘ ‘found ` favour in Kanwar 
Jagat Bahadur Singh’s case (supra) were 
raised before their Lordships as well, 
but met summary rejection at their 
hands, As regards the stand that S. 8 of 
the Court-fees Act being not the charg- 
ing section and, therefore, Schedule II," 
Art. 11 would apply, their Lordships. 
conclusively repelled the same with the 
following observations:— (at p, 1890) 


“This provision is similar to Sec. 8 of 
the Court-fees Act, 1870. It clearly ap-. 
plies to :an appeal] filed under Sec. 11. 
of the Act, It is true that the provision 
is not a charging section, It only provi- 
des for the computation of the court- 
fee payable, But that provision makes it- 


S. 7. (1) of the Bombay Court- 
fees Act. 


“The amount of fee payable 
under this Act on a ` memoran- 
dum of appeal against an order 
relating to compensation under 
any Act for the time being in 
force for the acquisition of land 
for public purposes shall he 
computed according to the dif- 
ference between the amount 
“awarded and the amount claim- 
“ed by the appellant.” 
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clear that it relates to the computation 
of a court-fee payable on ad valorem 
basis. It can have no connection with 
any Article providing for the payment 
of fixed Court-fee, Therefore the com- 
putation provided under that provision 
can only be of a Court-fee payable un- 
der one or the other articles in Sche- 
dule Ll... X 


8. Similarly dealing with the conten- 
tion that the Award of the Arbitrator 
under the Act not being a decree or an 
order having the force of a decree and, 
therefore, the matter would be out of 
the ambit of Sec. 7 (1) of the Bombay 
Court-fees Act and come within the 
Schedule If thereof their Lordships of 
the Supreme Court categorically rejected 
the same in the following terms :— 


“We see no force in the contention 
that before Sec. 7 (1) of the Bombay 
Court-fees Act, 1959, can be attracted 
to an appeal, the order under appeal 
must have the force of a decree, That 
section does not say so, It would not. 
therefore, be proper on our part to add 
the words “having the force of a dec- 
ree” after the word ‘order’ in Sec. 7 (1). 
In fact that section is so plain as not to 
require any interpretation, In that view, 
it is not necessary for us to consider 
any of the Articles in Sch, II of the 
Bombay Court-fees Act, 1959. All that 
we have to see is under which Article 
of Schedule I, the Court-fee is pay- 
able, ........000. ee ' 


9. Then adverting to the earlier view 
of Rankin, C. J., in Ananda Lal Cha- 
krabutty . case (AIR 1932 Cal 346) 
(supra), their Lordships, in terms quoted 
therefrom, and expressly approved 
enunciation therein, 


10. Lastly, their 
proved the overruling of the 
earlier view in Hiraji Virji Jang- 
bari’s case (AIR 1945 Bom 348) (supra), 
with the following concluding observa- 
tions :— 

“For the reasons mentioned above. we 
think that the decision of the High Court 
in Chatusshakhiya Brahmavrinda Gaya- 
ran Trust v. Union of India, (1968) 70 
Bom, L. R. 407, is correct, In this view, 
it is not necessary for us to consider the 
correctness of the decision of the Punjab 
High Court in Kanwar Jagat Bahadur 
Singh v, Punjab State, I. L. R. (1957) 
Punj 142: (AIR 1957 Puni 32). 

11, It would be manifest from the 
above that all the four premises on 


Lordships ap- 


Union of India v, Girdhari (FB) 


A.I. R. 


which the ratio of Kanwar Jagat Bahadur 
Singh’s case (AIR 1957 Puni 32) (supra) 
rested have now been authoritatively de- 
molished, The contentions accepted there- 
in have been expressly rejected by their 
Lordships of the Supreme Court and the 
judgment in Hiraji Virji Jangbari’s case 
(AIR 1945 Bom 348) (supra), which was 
its sheet-anchor, now ‘stands overruled, 
Ananda Lal Chakrabutty case (AIR 
1932 Cal 346) (supra) which had 
peen expressly dissented from, has now 
been reaffirmed in no uneertain terms by 
the final Court, It would thus appear 
that Kanwar Jagat Bahadur Singh’s case 
{supra}, can no longer hold the field in 
view of the categorie and authoritative 
enunciation of the. law in Sahadu Gan- 
garam Bhagade’s case (AIR 1971 SC 
1887) (supra), 


12. I would equally wish to dispose 
of a rather halfhearted argument that 
Kanwar Jagat Bahadur Singh's case 
(supra), has not been expressly over- 
ruled by their Lordships of the Supreme 
Court in view of the quotation there- 
from (in paragraph 10 above in Sahadu 
Gangaram Bhagade’s ease). It deserves 
highlighting that the Bombay High Court 
in Chatusshakhiya Brahmavrinda Gaya- 
ran Trust’s case (1968-70 Bom LR 407) 
(supra), had expressly dissented in de- 
tail from Kanwar Jagat Bahadur Singh’s 
case (supra) and in specifically approv- 
ing the former, their Lordships would 
necessarily disapprove of the ratio in the 
latter case, A larger (closer ?) reading of 


the Supreme Court judgment leaves no ~n 


manner of doubt that Kanwar Jagat 
Bahadur Singh’s case (supra), is no longer 
good law. The only eonstruction possible 
on the concluding observations made by 
their Lordships is that having settled 
and declared the law to the contrary, 
they did not deem it neeessary to in- 
dividually consider and overrule other 
judgments ineluding§ that in Kanwar 
Jagat Bahadur Singh’s ease (supra), 


13. Now apart from the binding pre- 
cedent of the final Court, in the context 
of the Bombay Court-fees Act, it appears 
that the weight of precedent under the 
Court-fees Act of 1870, is equally on the 
other side. It was the admitted case be- 
fore us that the High Court of Bombay 
and Andhra Pradesh have, in terms ex- 
pressed their dissent from the view in 
Kanwar Jagat Bahadur Singh's 
(AIR 1957 Puni 32) (supra), The Cal- 
cutta, Allahabad and even our predeces- 


case ` 


- 


a 


1982 Bhim Sain v. 


sor High Court of Lahore in Puran 
Chand v. Emperor, AIR 1926 Lah 343. 
have consistently taken a contrary view. 
Learned counsel for the respondent, even 


> though pressed, was unable to cite any 


judgment which stil] halds the field in 
consonance with Kanwar Jagat Bahadur 
Singh’s case (supra). 

14, To conclude, it must now be held 
that Kanwar Jagat Bahedur Singh’s case 
(supra), is no longer good law and the 
same is hereby overrul3d, 

15. As a necessary consequence of the 
above, it would follow that all later 
single Bench judgments of this Court, 
taking the view in line with Kanwar 
Jagat Bahadur Singh’s zase (supra), are 
erroneously decided, We would, there- 
fore, overrule Union of India v. Virsa 
Singh, (1979) 81 Punj LR 340 (D and, 
F. A. O. No. 269 of 1379 (Kanwaljit) 
Singh v. State of Puniab, decided on 
Sept. 3, 1979. 

16. In the light of the aforesaid dis- 
cussion, the answer to the question posed 
at the outset is rendered to the effect 
that the court-fee payable on a memo- 
randum of appeal, under S, 11 of the 
Act has to be ad valorem in accordance 
with S. 8 read with Sch. 1 Art, 1 of 


the Court-fees Act, 1872. 


17. In view of the consistent stream 
of precedent in this Court, which we 
have now reversed, the  cross-objector 
must obviously be afforded some time to 
make up the deficiency in the court-fee. 
We accordingly allow a period of two 
months te do the neediul, 

Reference answered. 
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Bhim Sain, Petitioner v. Laxmi Narain, 


‘Respondent, 


Civil] Revn. D/- 
16-10-1981.*- 

Haryana Urban (Control of Rent & 
Eviction) Act (11 of 1973), Ss. 13 (2) (i) 
First Proviso, 7 — Cil P. C. (1908), 
0. 8, R. 6D (inserted by Civil P.C. 
Amendment Act (1976)) — Eviction pro- 
ceeding on ground of arrears of rent — 
Dispute as to exact quantum of rent — 


*From order of B. N. S.ngal. HCS. Rent 
Controller-cum-Sub, J ist Class, Nar- 
wana, D/- 3-6-1981. 
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Can be raised as counter claim in, the 
same eviction petition by the tenant, 1976 
Ren, C. J. 671 (Delhi) Dissented from. 
In availing the provisions of the pro- 
viso to S. 13 (2) (i) the tenant does not 
lose the right of claiming an issue on the 
quantum of rent and a decision thereon 
from the Rent Controller in the proceed- 
ings for eviction. Such right or claim in 
respect of the cause of action having 
accrued to him on and during the pen~ 
dency of the eviction application, his 
defence laid in the written statement will 
have the effect of a cross claim. In the 
altered genera] principles of law as em- 
bodies in Civil P. C. by amendment of 
1976 even if the landlord does not want 
to continue with the petition for eviction 
or gets it stayed or dismissed, the 
counter claim can nevertheless be pro- 
ceeded with as visualised under ©. 8, 
«R 6D. 1970 Ren. C. J. 671 (Delhi) Dis- 
sented from: AIR 1979 Punj & Har 
96 Approved, (Para 11) 
Rules 6-A to 6-G provide for the filing 
of a counter claim by the defendant 
in a suit, based upon any right or claim 
in respect of a cause of action accruing 
to the defendant against the plaintiff 
either before or after the filing of the 
suit, but before the defendant has deli- 
vered his defence or the time set out 
for the purpose, Such counter claim in 
R. 6A (2) has the same effect as if it is 
a cross suit so as to enable the Court to 
pronounce a final judgment in the same 
suit, both on the original claim and on 
the counter claim, R. 6A (4) provides 
that the counter claim shall be treated 
as a plaint and governed by the rule 


applicable to the plaints, (Para 10) 
Cases Referred: Chronological Paras 
AIR 1979 Puni & Har 96: (1979) 81 
Pun LR 502 f 1, 3, 8, 10, 11 
(1977) 1 Ren CR 208: (1977) 1 Rent LR 
150 7, 10 


(1973) Civil Revn, No. 1185 of 1972 D/- 
27-3-1973 (Punj), Ram Sarup v. Sham 
Sunder 5 

1970 Ren CJ 671:1970 Ren CR 76 


(Delhi) 6, 1l 
(1967) 69 Pun LR 248 5, 11 
(1967) Civil Revn. No. 210 of 1965 D/- 

24-3-1967 (Punj), Gayan  Parbha v. 


Anar Devi 4 

Rajesh Chaudhry, for Petitioner: Puran 
Chand. for Respondent, 

M. M. PUNCHHI, J.:— Since doubt 
was entertained by S. P. Goyal, J. with 
regard to the correctness of the rule 
propounded in Nasib Singh v. Om Par- 
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kash. (1979) 81 Punj LR 502: (AIR 
1979 Puni & Har 96) .this petition for re- 
vision was admitted by him to a Division 
Bench. Hence the listing of the peti- 
tion before us. : : 

. 2 Facts giving rise thereto are plain 
_and simple. The  landlord-respondent 
had sought eviction of the tenant-pet- 
tioner’s before the Rent Controller, Nar- 
wana on a variety of grounds. One such 
ground was that the tenant had not paid 
or tendered the rent due to him and 
was thus in arrears from 1-3-1978 till 
date. The rate of rent claimed was 
Rs. 110/-. The tenant while denying 
the allegations in the eviction petition 


`. claimed in his written statement that the 


rate of rent. was Rs. 75/- per, mensem. 
All the same to avoid eviction, the 
tenant availed of the first proviso to 
.S. 13 (2) (i) of the Haryana Urban (Con- 
trol of Rent and Eviction) Act. 1973 
(briefly referred to as the Act) by mak- 
ing payment of the arrears of rent at the 
rate of Rs, 110/- per mensem as asked 
for. Having warded off summary evic- 
tion, the tenant applied to the Rent 
Controller that an issue be struck which 
should determine the rate of rent — 
whether it was Rs, 75/- per mensem or 
Rs. 110/ per mensem. The Rent Con- 
troller issued notice on that application 
to the landlord. He, while resisting it 
countered, that after the tender of the 
arrears of the rent, the ground of evic- 
tion on the basis of non-payment of ar- 
rears of rent had been rendered infruc- 
.tuous and thus the tenant should seek 
his remedy by filing an independent suit 
under S. 7 of the Act. According to the 
*.Jandlord, there was no necessity of fram- 
-ing the issue sought. Agreeing with the 
-contention of the landlord, the Rent Con- 
-troller vide his order dated 3-6-1981, 
-now under challenge, dismissed the ap- 
plication. 


3. The learned counsel for the’ peti- 
‘tioner in support of his contention cited 
before S. P. Goyal, J. Nasib Singh’s 
“ease (AIR 1979 Puni & Har 96) (supra) 
as has been done before ys. That deci- 
sion was rendered by my learned brother 
M. R. Sharma, J. (who is now with me 
. aS a partner in the Bench), In addition 
- thereto, he relied on some other single 
Bench cases which wholly or partially 
Supported hig contention, We propose to 
dea] with each of them presently. On 
the other hand, learned counsel for the 
landlord-respondent. did not, cite before 
.us a Single judgment to the contrary. 


--Bhim Sain y. Laxmi Narain 
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i A .In Gayan Parbha: y: Anan: : Devi, 
Civil Revision No. 210 of 1965 decided on 
24-3-1967, Chief Justice Mehar Singh 
took the view that it was the duty of the 
tenant to make payment or make tender 
of the amount as stated, and if he fails 
to do so, he cannot have the advantage 
of the proviso to cl. (i) of _sub-sec. (2) 
of S. 13 of the East Punjab Urban Rent 
Restriction Act, 1949, In that case, 
tender had been made by the tenant at 
the rate owned by her and not as stated 
by the landlord. That case was decided 
against the tenant as there was short 
Payment even at the rate calculated by 
the tenant and in regard to the interest 
and costs of the application, f 


5. In Dial Chand v. Mahant Kapoor 
Chand, (1967) 65 Punj LR 248, Mehar 
Singh C. J. observed as follows :— 


"It is conceivable that a landlord may 
make an unreasonable claim with re- 
gard to the rate of rent in arrears, may 
be with the dishonest intention of plac- 
ing the tehant in such a position that 
he may not be able to take advantage 
of the proviso, but even in such a case 
the tenant ought to know the truth, that 
is to say, the actual rent that he has 


_been paying all along and the ‘rert that 


has been agreed to by him with his land- 
lord, and if he holds te the actual rent. 
and succeeds in proving that figure, the 
exaggerated claim by the landiord would 
‘come to nothing. In such a čase if the 
tenant complies with the proviso accord- 
ing to the rate which he says is the true 
that to be’ so, he has 
the benefit of the proviso and escapes 
ejectment. This is an aspect of the pro- 
vision with regard to ejectment’ for ar- 
rears of rent which does give the land- 
lord a certain advantage to harass the 
tenant by making an unfounded claim of 
arrears at a higher rate of rent than the 
actual rent and for this there'is not 
even a provision in the Act for any 
penal action against the’ landlord. In 
spite of this, the proviso being for the 
benefit of the tenant. if he wishes to 
take advantage cf it he. has to comply 
with it strictly, and in a case. like the 
Present he can take one of- the three 
courses,. He can under protest make 
payment or tender of ithe -arrears at the 
rate claimed by the landlord in the 
ejectment, application, 
is found subsequently to be less. he can 
hope for adjustment of.the, excess pay- 
ment. He can. come forward .: with, a 


and. if the rate. 


t 
> 
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-straight statement ‘of ‘what is the true 
‘rate of rent and on thet proceed:to com- 
ply with the proviso, i which ‘case he 
“has the benefit of the proviso. if: ‘the 
. finding is that the rate stated by him’ is 
'-the rate of rent for the tenancy. Lastly, 
-he can enter into a dispute with the 
‘Jandiord, as in this case, and insist- upon 
‘his lower rate of rent and then take 
the consequence if he is not able to 
“prove that that is the actual rent.” 


' The ratio of the decision in Dial 
Chand’s case ((1967) 69 Puni LR 248) 
' (supra) was followed ky D. K. Mahajan 
J.- in Ram Sarup v. Sanam Sunder, Civil 
` Revision No, 1185 of 1£72 decided on 27- 
3-1973. Thus an issu2 on question of 
rent was held claimabl2, 


.-6. In Behari Lal =.  Ajudhia Dass, 
1970 Rent C. J. 671, V. D. Misra J. of 
the Delhi High Court while interpreting 
S. 13 of the East Punjab Urban Rent 
Restriction Act, 1949 took the view that 
the terminology used th=rein did not show 
that any duty was cast on the Rent Con- 
troller to assess the arrears of rent due 
independently of the stand taken by the 
_ landlord. 
case where the demand of the landlord 
had been met availing of the proviso. to 
S. 13 (2) (i) of the sæd Act, the Rent 
Controller had no authority to enter 
into an inquiry to find Dut as to what the 
Tate of rent was, befcre dismissing the 
application of the landjord. on this aspect, 
The duty of the Rent Controller was 
confined to see whether on the date of 
hearing the tenant has paid or tendered 
the arrears of rent asked for by the 
landlord along with interest and costs. 
The moment that was done, it was the 
duty of the Rent Controller to dismiss 
the application for eviction, It was also 
-held therein that the mere fact that the 
tenant had paid the rent while. reserving 
‘his right to recover the excess paid by 
him, the payment on ais behalf could 
not be termed conditional, 


7. In Avtar Singh v, “Machhi Ram (1977) 
1 Rent C. R. 208, R. S. ‘Narula, C. J. 


took the view that if the tenant 
‘disputed in his writter statement that 
‘the rent was lesser than claimed by 


the landlord but yet tendered rent ‘at 
‘the rate claimed by the landlord uncon- 
ditionally, the subsecuent suit of the 
tenant to recover the excess amount was 
“barred by principles of ‘res ‘judicata. 
This principle was held- applicable ‘to 
“the facts of that case since no express 
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“reservation had been 
-one be implied, 
petition and thus the subsequent 


‘tioned that a tenant 


‘hearing of the 


‘claiming trial 
‘the quantum of the rent. 


It was held therein that ina. 


holed - P. & H. 157 
--thade,; nor could 
in the earlier eviction 
suit 
was held barred : by principles of con- 
structive res judicata, ; 


8. Lastly is Nasib Singh’s case (AIR 
1979 Punj & Har 96) (supra) where the 
view taken by my learned brother M. R. 
Sharma, J. was that the proviso to “Sec- 
tion 13 (2) (i) of the East Punjab Urban 
Rent Restriction Act, 1949 nowhere men- 
while’ making the 
tender of the rent ‘should do so under 
protest and all that is required is that 
the tenant should pay the arrears of 
rent, interest and costs etc, On the first 
application, such tender 
was held not to debar the tenant from 
of the issue relating to 
The principle 
of “Payment under protest” was held 
not to be so sacrdésanct but was held a 
matter inferable from the facts and cir- 
cumstances of each case. In any case 
if the lower rate had been pleaded in 
the written statement, there was held 
to be a presumption that the tender 


‘made of the rent at the higher rate was 


under protest ‘or only provisional so 
that if the decision of the issue regard- 
ing quantum of rent ultimately went 


_ against the tenant, he could not be de- 
prived of the benefit of the 
‘proviso, 


aforesaid . 
) It was also held that the pre- 
cautionary measure adopted by him did 
not debar the tenant from insisting up- 
on the determination. py the Rent Con- 
roller of the rate of rent fixed by the 


parties by mutual consent. 


-9. It is undisputed that the excess rent 
paid by the tenant is recoverable by him 
under S. 7 of the Act and that an ac- 
tion by way of suit is also not barred. 
The remedies can be. availed. of - within 
a period of six months of such. excess 
payments as provided in S. 7. The twin 
question is whether the tenant should file 
a separate suit to claim refund of the 
excess payments or can he claim an 
issue in the eviction petition itself since 
an event occurring therein gave him the 


cause of action, 


10. It is well settled that the general 
principles of the Civil P, C. 1908 apply 
to proceedings before the Rent Control- 


‘ler, though strictly the Code as such is 


not applicable, It would: be useful now 


to take note of some new provisions in- 
‘serted by Civil P. C. Amendment Act, 


1976 operative with effect from 1-2-1977. 
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These are embodied in O. VII, Rr. 6A 
to 6G. These rules provide for the filing 
of a counter claim by the defendant in 
a suit, based upon any right or claim in 
respect of a cause of action accruing to 
the defendant against the plaintiff either 
before or after the filing of the suit, but 
before the defendant has delivered his 
defence or the time set out for the pur- 
Such counter claim in R. 6A (2) 
has the same effect as if it is a cross 
suit so as to enable the Court to pro- 
nounce a final judgment in the same suit, 
both on the original claim and on the 
counter claim. R. 6A (4) provides that 
the counter claim shall be treated as a 
plaint and governed by the rule applicable 
to the plaints, Principles embodied 
in Ry, SA to 6G of O. VIII as a whole 
leave no manner of doub that a counter- 
claim set up by the defendant (in this 
case the tenant) that the rent settled 
between the parties was at the rate of 
Rs, 75/- per mensem and not Rs, 110/- 
per mensem is in the nature of a claim 
or a right, the cause of action of which 
accrued to the tenant after the filing 
of the eviction petition and for the plea 
behalf in the written 
The scope of such defence 
plea, having the effect of a cross-claim 
is to enable the Court to pronounce the 
final judgment in one and the same pro- 
ceeding, These principles which have 
now come about as a part of the Civil 
P. C. carry out the broader principles 
of the public policy that there should 
be avoidance of multiplicity of proceed- 
ings and the parties should litigate once 
for all lest suffer bars of res judicata us 
spelled out in the afore-quoted single 
Bench decisions, Protest payment at the 
rate claimed by the landlord or insisted 
upon by the tenant is necessary to claim 
benefit of the proviso to avoid eviction. 
Unless such protest is lodged or inferred, 
the subsequent suit for recovery of the 
excess payment would be barred by prin- 
ciples of constructive res judicata “as 
held by Narula C. J. in Avtar Singh's 
ease (1977-1 Ren CR 208) (supra), Pro- 
test is to be presumed if a plea is taken 
in the written statement by the tenant 
that a lesser sum is due, yet the bene- 
fit of the proviso is availed of by him 
making or tendering the amount claimed 
by the landlord, And the issue of ques- 
tion of rent is capable of being settled in 
the same eviction petition as held in 
Nasib Singh’s case (AIR 1976 Puni & 
Har 96) (supra), 
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11. On reconsideration of the entire 
case Jaw on the subject as also from the 
light, which is forthcoming from the 
amendment made to the Civil P. C. it þe- 
comes crysta] clear that in availing the 
provisions of the proviso to S. 13 (2) (i) 
of both the Acts aforementionec, the 
tenant does not lose the right of claim- 
ing an issue on the quantum of rent and 
a decision thereon from the Rent Con- 
troller in the proceedings for eviction. 
Such right or claim in respect of the 
cause Of action having accrued to him on 
and during the pendency of the evic- 
tion application, his defence laid in the 
written statement will have the effect of 
a cross-claim. In the altered general 
principles of law, even if the landlord 
does not want to continue with the peti- 
tion for eviction or gets it stayed or 
dismissed, the counter-claim can never- 
theless be proceeded with as visualized 
under O. VIII R. 60. Thus the view 
taken by the Delhi High Court in Behari 
Lal’s case (1970 Ren CJ 671) (supra) 
which view séems to have been shared 
by S. P. Goyal, J. in the admitting 
order, that the question of rent has not 
any bearing in the petition for eject- 
ment tkereafter, cannot, with due re- 
spect to the learned Judges, be taken 
to be stating the principle now applic- 
able. Specific defence when set up by 
the tenant in the written statement 
would itself be an inbuilt protest for the 
simultaneous availing of the benefit of 
the proviso by making excess payment 
as held in Nasib Singh’s case (AIR 1979 
Punj & Har 96) (supra) by my learned 
brother M. R. Sharma, J. and logically 
for hopeful adjustment of the excess 
payment as conceived of by Mehar Singh 
C. J. in Dial Chand’s case (1967-69 Punj 
LR 248) (supra). We are persuaded to 
come to this view, while applying gene- 
ral principles of the Civil P. C. to 
further the intendment of the law fra- 
mers, One of the foremost considera- 
tions for the enactment of Rent Control 
Laws is restrictions on the quantum of 
rents. Permitting the landlord to take 
away the excess rent from the tenant 
frightened to make payment in order to 
avai] of the benefit of the proviso and 
the Rent Controller wringing his hands 
that he could do nothing about it would, 
to our mind, be a fraud on the statute. 
S. 7 of the Act conceives of a situation 
where refund would be necessary for ex- 
cess payments of rent made by a tenant, 
We see no reason why a claim under 


1982 


S. 7 of the Act cannot be determined by 
the Rent Controlle? as a cross-claim 
under the Act simultaneously with the 
eviction petition, Sucn a course to our 
mind furthers the purposes of/the Act 
rather than frustrate them. 


12. For the view thus taken, we hold 
that the order of the Rent Controller in 
refusing to frame the issue on the quan- 
tum of rent was illegal and improper 
and deserves to be set aside. While 
allowing the petition and setting aside 
the impugned order, we direct that the 
Rent Controller shall, in the light of the 
observations made by us, frame the re- 
quisite issue, determine the quantum of 
rent and settle it one way or the other 
and such relief to the parties as is con- 
sonant with the ends of justice. This 
petition is accordingly allowed: but with 
no order as to costs, 

M. R. SHARMA, J. — I agree. 

Petition allowed. 





AIR 1982 PUNJAB & HARYANA 159 
GOKAL CHAND MITAL, J 

Gram Panchayat, Kundli and another 
Petitioners v, The State. of Haryana, 
and another, Respondents, 

Civil Writ No, 1223 of 1981, D/- 6-5- 
1981. 

Punjab Gram Panchayat Aet (4 of 
1953), S. 26—Prohibiticn—Closing of sale 
of intoxicating liquor at licensed shop 
within local area of Gram Panchayat — 
Resolution for, by Gram Panchayat — 
Resolution sent to corcerned authorities, 
by Counsel of Gram Fanchayat — Effect 
of — (Prohibition) (Constitution of 
India, Art, 47), 

Where the Gram Panchayat had pass- 
ed a resolution for c.osing the sale of 
intoxicating liquor at licensed shop with- 
in its loca] area on 3-4-1980, a copy of 
which was sent to the Excise and Taxa- 
tion Commissioner anc various concern- 
ed authorities by the Counsel of Gram 
Panchayat and the resolution was not 
considered by the Excise and ‘Taxation 
Commissioner merely Lecause it was un- 
attested i.e, not bearing the seal of 
Gram Panchayat and i: was not sent by 
Sarpanch or Gram Sachiv; the action of 
the Commissioner would be illegal and 
contrary to the provisions of S. 26. The 
sale of intoxicating liquor at licensed 
shop was directed to b2 stonned as there 
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Gram Panchayat, 


Kundli v. State P. & H, 159 
was due compliance of S. 26 by the 
Gram Panchayat, Case law discussed. 
(Paras 5, 7) 
Caseg Referred: "Chronological Paras 


1981 Punj LJ 307 2 
1975 Punj LJ 21:77 Puni LR 219 9 
AIR 1974 Puni 89:1973 Puni LJ 619: 

76 Puni LR 105 9 


1974 Punj LJ 360 2, 5 
J. S. Malik, for Petitioners: B. L. 
Bishnoi for Respondents, 
ORDER :— Gram Panchayat, Kundli, 


Tahsi] and district Sonepat, and its Sar- 
panch have come to this Court under 
Art, 226 of the Constitution of india 
seeking a writ of mandamus for stopping 
the sale of intoxicating liquor at any 
licensed shop within the loca] area of the 
Gram Panchavaft. 

2. In March, 1980, two liquor vends 
within the Panchayat area of village 
Kundli were auctioned by the State of 
Haryana which started functioning on 
Ist April, 1980. The Gram Panchayat of 
Kundli passed a unanimous resolution 
dated 3rd April, 1980 (annexure P-1) to 
the effect that the Government has caus- 
ed harm to the rights of the Panchayat 
as also the residents of the village by 
opening the liquor vends. It was men- 


tioned in the resolution that near 
the village there was factory area 
and the workers after taking liquor 


create nuisance and quarrel on the road 
side and create lawlessness which affecis 
the students besides the residents of the 
village. By the resolution, the opening 
of the vends was opposed and it was 
decided to request the Government to 
close the same immediately, In nutshell, 
the resolution was that the Panchayat 
did not want any liquor vend within the 
Panchayat area. Copies of this resolu- 
tion were sent by the Gram Panchayat, 
through their Advocate Shri J. S. Malik, 
by registered A. D. Post, along with a 
forwarding letter dated 30th April, 1980, 
to the following four authorities :— 

1. The Excise and Taxation Commis- 
sioner, Haryana, Chandigarh, 

2. The Minister, Execises and Taxa- 
tion, Haryana, Chandigarh, 

3. The Secretary, Excise and Taxation 
Department, Haryana, Chandigarh, and 

4. The Director, Gram Panchayats, 
Haryana, Chandigarh, 
A copy of the forwarding letter is m- 
nexure P, 2 which was received by all 
the four aforesaid authorities on sth 
May, 1980, as is clear from the original 
A. D, receipts filed as annexures P-3 
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passed in pursuance of S. 26 of the Pun- 
jab Gram Panchayat Act, 1953, as 
amended by the State of Haryana, which 


of the resolution, S, 26 ibid, which was 


in force on 3rd April, 1980, read as 
under :— 
"26. (1) A’ Gram Panchayat may, by 


vote of at least two-thirds majority ‘of 
Panches, direct that intoxicating liquor 
may not be sold at any licensed shop 
within the local area of the Gram Pan- 
chayat, 


(2) When a resolution has been pass- 
ed under sub-section (1) above, it shall 
take effect from the ist day of April of 
the year next after such resolution. 


(3) Notwithstanding anything contain- 
ed in the Punjab Excise Act, 1914, or 
any other Act for the time being in 
force and the rules made thereunder 
with regard to the powers 
tions of the Collector under the said ‘Act, 
such a resolution will be binding upon 
the Excise and Taxation Commissioner: 


Provided that if the Excise and Taxation: 


Commissioner ig of the opinion for rea- 
sons to be recorded in writing that with- 
in such local area illicit distillation or 
smuggling of alcoho] 


ceding the date of the passing of such 
resolution, in such local area, such re- 
solution shall not be binding upon him. 
unless the Government orders that it 
shall be so binding.” 


The aforesaid provision was interpret- 
ed by D. S. Tewatia, J., in Gram Pan- 
chayat, Oon v. Excise and Taxation Com- 
missioner, Haryana, 1974 Pun LJ 360. 
There, two resolutions were passed by 
the Gram Panchayat, one on 6th March, 
1974, and the other on 20th March, 1974, 
to enforce prohibition in the Panchayat 


area and it was held that those two 
resolutions would take effect from Ist 
April, 1974 and, therefore, the State 


Government could not auction any vend 


in the Panchayat area for the year Ist _ 


of April 1974 to 3lst of March, 1975. 
According to the aforesaid decision, the 
resolution passed in the present case 


dated 3rd April, 1980, would have taken ` 


effect from Ist April, 1981, and, there- 
fore, the State. Government could not 


auction any liquor vends for the year ~ 


Ist April, 1981 to 31st March, 1982. 


sion of Tewatia, J.. was doubted and the 


‘Gram Panchayat, Kundli 'vy,-State; ‘3: 
to P- 6. The resolution annexure P-1. was.: 


and func- 
©- April, 1980. 


has been carried: 
on or connived at, within two years pre- 


. -the year, next after . 
Therefore, applying the aforesaid amend~ + 
<p. 3d provision to, the 
It is worthwhile: to notice that the decit 


matter’;vas' considered by- a: Division 


` Bench in S. A. No. 1096 of 1980 — Hawa 
‘Singh v. State-of Haryana, decided on 
` 24th March, 1981,* and it was held that 
was in force at the time of the passing - 


if resolution for prohibition is passed 
up to 31st December of a year, that re- 


` solution would take effect from Ist April 


cf the following year and on this rea- 
soning the decision of Tewatia, J., was 
overruled, The fact remains that on - 
the facts of this case. under any of the 
two views, according to the aforequoted 
Frovisions of S. 26, the resolution pas- 
sed by the Gram Panchayat on 3rd 
April, 1980, would have become appli- 
cable w. e. f. Ist Avril, 1981, and the 
prohibition policy in the Panchayat area 
kad to commence from that date and no 
earlier date, 

3. The Haryana Legislature made 
amendment in sub-sections (1) and (2) 
of S. 26 of the principaj Act by the Har- 


‘yana Act 8 of 1980, which was publish- 


Gazette on ilth 
The amended sub-sections 
(1) and (2) are as under :— 


“26(1). A Gram Panchayat may, at 
any time, during the period commenc- 
ing on the Ist day of April and ending 
with the 30th day of September of any. 
year, by resolution passed by majority 


ed in the Government 


ef panches holding office for the time 
being, direct that intoxicating liquor 
may not be sold at any licensed shop 


within the local area of the Gram Pan- 
chayat, 


(2) When a resolution has been pass- . 
ed under sub-section (1) and is receiv- 
ed in the office of the Excise and Taxa- 
ticn Commissioner, Haryana, on or 
before the 31st day of October, it shall 
take effect from the Ist day of April of 
the year next after such resolution,” 
According to the aforesaid provision, if 
a resolution was passed by a Gram Pan- 
chayat by majority during the period 
commencing on ist day of April and 
ending with 30th day of September of 
any year directing that intoxicating 
liquor may not be sold on any licensed 
shop within the local area of the Gram 
Panchayat and if such a resolution is re- 
ceived’ in the office of the Excise and 


Taxation Commissioner, Haryana on, or > 
. before the 31st day. of October, it shall 


take effect from the first day of April of 
such resolution, 


present cas, 


‘Reported in: 1981 Pun“ C3307.” 


it_is* 


ALR- 


1982... Grań Panchayat, 


evident thatthe resojution passed on 3rd 
April, 1980, was not only conveyed to 


the Excise and Taxatior Commissioner , 


Haryana, on 5th May, 1930, but to three 
Jmore authorities also. ‘Therefore, there 
“Iwas due compliance of sub-sections (1) 
and (2) of S. 26 as amended by the Har- 
yana Act No. 8 of 1980. Accordingly, the 
resolution had to take effect from 1st 
April, 1981, and, therefore, the Excise 

and Taxation Commissiorer, Haryana, or 
the State Government tirough the Ex- 
cise and Taxation Department could not 

auction any liquor vend within the local 
area of Gram Panchayet, Kundli. In 
spite of the situation seing the same 
under S, 26 before or after the Haryana 

Act No, 8 of 1980, on the facts of the 
present case two liquor vends were auc- 
tioned in the local area of Gram Pan- 

chayat, Kundli, in the end of March, 

1981. When the Gram Panchayat came 
to know of it, the present writ petition 
f was filed: on 28th March, 1981, challeng- 

ing the same and to have the sale of in- 

toxicating liquor stopped within the 
local area of the Panchavat, 


4. Reply has been filed by the Ex- 
cise and Taxation Commissioner, Har- 
yana. Therein it is admitted that Shri 
J, S. Malik, Advocate, did send the letter 
dated 30th April, 1980, annexing thereto 
an unauthenticated copy of the resolu« 
tion of Gram Panchayat, Kundli, alleged 
to have been passed on 3rd April, 1980, 


for the closure of the liquor vends. 
However, it was pleaded that no copy 
rof the resolution was -eceived from 


Gram Panchayat, Kunéli, or from the 
Gram Sachiy concerned and reliance has 
been placed on S. 16 of tae Act wherein 
the duties of Gram Sachiy have been de- 
fined as follows :— 


“16. Duties of Gram Sachiv, — It 
shall be the duty ef the Gram Sachiv 
to— 


(a) maintain accounts, record 
other property of the Gram Sabha and 


the Gram Panchayat uncer the- general 


supervision of the Sarpanch and to as- 
_Sist.the Gram Panchayat in the discharge 
of its duties- and functions under -this 
Act or. under-any other lew for the-time 
being in force, 


(b) carry “out. the | 
Gram Panchayat; ý f 
A (c) omitted ‘by, Haryana . Act, 16 of 
er E 





-Kundli . 


and ` 


resolutions of thè. . by the 


<in Gram Panchayat Oon’s case 
sub-sections (1). and (2) of S.. 26 were... 
amended. because, according to that- decis . 


vi Stats- PO asia eRe P&H. 161 : 


(d) - perform such other- duties 
functions as may be prescribed.” eee 
According to the stand of the Excise and . - 
Taxation Commissioner, - 


of the resolution of. the Parchayat duly. 
certified with the common seal of the 


‘Gram Panchayat on or before 31st Octo- 


ber, 1980, as required by amended sub-. . 

sec. (2) of S. 26 of the Act, then the 
matter would have been different, other- 
wise the answering respondent was justi- 
fied in auctioning the liquor vends in the 
village for the year 1981-82, It has fur- 
ther been highlighted in the written ` 
statement that the copy of the resolution 
attached with the letter of Shri J, S. 
Malik, Advocate, neither bore the com- . 
mon seal of Gram Panchayat, Kundli 
hor was it certified to be a true copy 
of the original either by the Gram 


‘Sachiy or the Sarpanch and, therefore, 


such a copy of the resolution did not call 
for any action and accordingly it was 
consigned to record, It was then pleaded- 
that according to Rule 7 (ii) of the 
Gram Panchayat Rules, 1965, the record 
Of the proceedings of a Gram Panchayat 
are to be signed by the Sarpanch and 
all other Fanches attending the meeting 
of the Panchayat and a copy of the re- 
solution annexed with the petition as 
P-1 does not indicate if the alleged re- 
solution was actually signed in accord- 
ance with the aforesaid provision, If it 
was so signed, then annexure P-1 is not 
a true copy of the original and if it was 
not so signed then the resolution has not 
been passed in accordance with law. 

5. As the law stood, when the resolu- 
tion was passed on 3rd April, 1980, a 
decision had-to be taken by the Gram 
Panchayat by two-thirds majority of the 


_Panches to direct that intoxicating liquor 
- may not be sold i 


at any licensed shop 
within the local area of the Gram Pan- - 
chayat. Such a resolution was duly. 
passed and the result of it would have 
been according to the law as applicable `- 
at that time, that the Excise and Taxa- "` 


tion Commissioner could not auction any °: - 


liquor vend w. e, f, Ist April, 1981, as 
no sale of intoxicating liquor could take 


Place in the local area of Gram Pan-- | 


chayat, Kundli, from that date. It ‘ap- 
pears that to obviate the difficulty caused 
decision of D. S. Tewatia, J., 
(supra), 


TAUMEMELE are Seong ci ge 


and > 


if the Gram. nm 
Sachiy or the Sarpanch had sent a copy... 


` 
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sion, even if the resolution was passed 
by the Panchayat on 31st March, for en- 
forcing prohibition, the same would have 
become effective from the following day. 
namely, Ist of April. It cannot. be 
lost sight of that the policies and the 
budget of the State are made before ist 
April and accordingly provision is made 
.in the budget as to how the revenue is 
to be collected, 


Keeping that in view, the liquor vends, 
which also contribute towards the reve- 
nue of the State, are generally auction- 
_ed towards the end of March which 
start functioning from Ist April, There- 
fore, in such a situation if the resolu- 
tion passed by the Gram Panchayat on 
31st of March were to become effective 
from Ist of April, without knowledge of 
the “State Government in the Excise and 
Taxation Department, that was likely to 
cause material difference in the revenue 
of the State so as to upset their _ pro- 
grammes, Although that view was over- 
ruled by the Division Bench in Hawa 
Singh’s case (supra) and according to 
the Division Bench if the resolution had 
been passed on 31st of December, then 
there was clear three. months’ time for 
the Government to prepare its budget 
keeping in view the resolution passed 
by the Panchayat, But, by the amend- 


ments made by the Haryana Act No. 8 


of £980, the Goverment has enlarged 
the minimum period to five months be- 
cause even if a resolution is passed up to 
30th of Sept. unless the same is receiv- 
ed by the Excise and Taxation Commis- 
sioner by 31st Oct. it shall not become 
effective from Ist day of April of the 
ensuing year. Therefore, the minimum 
period for the Government to consider 
the matter in the light of the resolution 
passed by the Gram Panchayat would be 
from Ist of November till the end of 
March of the ensuing year, In spite of the 
aforesaid amendment, what I find is 
that the Excise and Taxation Commis- 
sioner has thrown to the winds the pro- 
vision made in sub-secs. (1) and (2) of 
S. 296 made by the Legislature by not 
giving effect to the resolution passed on 
3rd of April, 1980, a copy of which was 
admittedly received by him on 5th of 
May, 1980. The sole purpose of S. 26 
is to carry out the Directive Principle 
of Prohibition enshrined in Art. 47 of 
the Constitution of India. As the law 
stood ‘before the Haryana Act, No. 8 
of 1980, only the passing of the resolu- 
tion before the end of the year was 


Gram Panchayat, Kundli y, State 
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necessary and that would have taken 
effect from the following Ist of April 
and there was no provision that the re- 
soluticn must be conveyed to the Excise 
and Taxation Commissioner before the 
end of the year. To obviate that even- 
tuality also, a specific provision was 
made in sub-section (2) in the amended 
Act, besides giving clear five months’ 
notice to the Excise and Taxation Com- 
missioner of the prohibition policy ad=- 
opted by the Panchayat, The  provi= 
sion contained in sub-s, (2) is being miss 
construed by the Excise and Taxation 
Commissioner because the whole purposa 
was to give information of a resolution 
of the Panchayat so that the same could 
be given effect to with effect from Ist of 
April of the ensuing year, It is admitted 
by the Excise and Taxation Commissioner 


that the letter of Shri J. S. Malik, 
Advocate, was duly received by him 
along with an unattested copy of the 


resolution. 
shows that it was clearly specified there- 
in that vide resolution dated 3rd of 
April, 1980, passed under S, 26 of the 
Act, the two liquor vends be closed and 
intoxicating liquor may not be sold 
within the local area of the Gram Pan-< 
chayat and it was sspecifically stated 
that a copy of the resolution was attach- 
ed. A reading of the resolution (copy 
annexure P-1) clearly goes to show that 
a unanimous decision was taken by the 
Panchayat directing that intoxicating 
liquor may not be sold at any licensed 


Panchayat. The counsel for the 
chayat produced the origina] resolution 
book containing the resolution in dis- 
pute which was signed by the Sarpanch 
and six members of the Panchayat and 
the seventh member of the Panchayat 
was absent, The same was seen by the 
counsel for the Excise and Taxation 
Commisssioner and he could not point 
out any infirmity therein, 


6. This brings me to the consideration 
of the hyper-technical objection raised on 
behalf of the Excise and Taxation Com- 
missioner to the effect that the copy 
of the resolution which was sent with 
letter annexure P-2 could be ignored by 
him and was filed as the same was 
not sant to him by the Sarpanch or the 
Gram Sachiv and that it-was without 
the seal of the Gram Panchayat and the 
signatures of the Sarpanch, I do not 
find any merit whatsoever in this ob- 
jection, As already observed above. tha 


e 


A reading of annexure P-2 ` 


Ead 


- shop within the local area of the Gram _ 
Pan- ` 


`A 


"so that he may 
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sole purpose of passing a resolution by a. 
Panchayat is to take a decision to en- 
force prohibition within its local area 
and to give information of the same 
to the Excise and Taxation Commissioner 
proceed accordingly. 
S. 80 of the Code of Civil Procedure pro- 
vides for giving of a notice before a suit 
is to be filed against the State or an offi- 
cer of the State, The notice can be 
issued by the party himself but it has 
been seen that generally it is issued 
through a counsel, To ansure that the 
notice is received by the Excise and 
Taxation Commissioner, m the present 
case, it was sent through Shri J. S. 
Malik, Advocate, and it was stated in the 
notice that the Pancheyat has unani- 
mously resolved to enforce the prohibi- 
tion policy and requested for the closure 
of the liquor vends, Alorg with the no- 
tice, an uncertified copy of the resolu- 
tion was sent, To my mind, if would 


Gram Panchayat, 


f have been due compliance of the provi- 


r 


4, 


sions of S, 26 of the Act if the Excise 
and Taxation Commissioner had en~ 
quired into the matter whether such a 
resolution has been passed by the Pan- 
chayat instead of filing -he same with- 
out taking any action thereon, Let us 
try to analyse the stand taken by the 
Excise and Taxation Commissioner and 
take it to a logical end. If a copy of the 
resolution is duly received by the Excise 
and Taxation Commissioner before 31st 
October, which copy is duly signed by 
the Sarpanch and bears the sea] of the 


_Panchayat concerned and is sent 
‘under the signatures of the Sar- 
panch or the Gram Sachiv, con- 


taining a decision that intoxicating liquor 
may not be sold within the local arca of 
the Gram Panchayat concerned, would 
the Excise and Taxation Commissioner 
blindly accept that copy of the resolu- 
tion without finding whether it was real- 
ly passed by the Gram Panchayat, for 
it may be a fabricated document ? To my 
mind, even in such a case it would be 
in the fitness of things that he should 
make an enquiry and find out whether 
the Panchayat has really passed the 
resolution because if it is found that no 
such resolution was passed then neces- 
sarily that would be a forged document. 
Therefore, in either eventuality, it will 
be the duty of the Excise and Taxation 
Officer to find out whether the Pancha- 
Yyat has really decided to enforce pro- 
hibition in its local area and if he comes 
to the conclusion that such. a resolution 
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was passed then it must be given effect 
to subject to the provisions of sub-secs, 
(3) and (4) of Section 26 of the Act. 


7. To my mind, the matter may not 
rest here, Even if a copy of the resolu- 
tion passed by the Panchayat had been 
sent by the Sarpanch or the Gram 
Sachiv, which was duly signed by the 
Sarpanch and had the seal of the Pan- 
chayat, 
Excise and Taxation 
fore 3ist Oct, yet another hyper-techni- 
cal objection could well be raised on a 
strict reading of S, 26 (3). of the Act 
because it does not talk of sending of a 
copy of the resolution but says that 
when a resolution has been passed and 
is received in the office of the Excise 
and Taxation Commissioner ...... There 
fore, it could well be argued that it 
should be the resolution which should 
reach the Excise and Taxation Officer 
before 31st Oct, and not a copy of the 


. same, I am endeavouring to discuss this 


point in this case so that in some other 
ease the aforesaid objection may not be 
raised because to my mind the entire 
underlying object of S. 26 is that if a 
Panchayat takes a decision to prohibit 
sale of intoxicating liquor within its 
local area and information of the same 
is sent to the Excise and Taxation Com- 
missioner before 31st Oct. then it would 
become thé duty of the Excise and Taxa- 
tion Commissioner fo enquire into the 
matter. According to the provision made 
in the amended S. 26 (1), every year a 
given Panchayat will have to pass a re- 
solution between ist day of Apri] and 
30th day of September and to convey 
information of the same on or before 
3ist day of October so that from the 
ensuing 1st of April no liquor vend is 
opened in the local area of that Pan- 
chayat. Accordingly, the objection rais- 
ed by the Excise and Taxation Commis- 
sioner is- overruled and it is held that 
due information of the resolution dated 
8rd April, 1980, to stop the sale of. in- 
toxicating liquor was duly conveyed to 
the Excise and Taxation Commissioner 
on 5th May, 1980, in pursuance of which 
he could not auction the liquor vends to 
function within the local area of Gram 
Panchayat, Kundli, w, e. f° Ist April, 
1981, and the action of the Excise and 
Taxation Commissioner to the contrary 


is clearly against the provisions of S. 26} 


of the Act and is struck down, 


8. It is well known but deserves to 
be highlighted that Advocates’ profession 


and was duly received by the 
Commissioner be-_ 


Z 
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-is an honourble . profession and as such 
‘every Advocate deserves to be given due 
‘respect, The letter of Sbri J. S. Malik, 
Advocate, sent along with the unattested 
copy of the Panchayat’s resolution dated 
‘3rd April, 1980, which was duly received 
‘by the Excise and Taxation Commissioner 
on 5th May, 1980, should have en- 
gaged his attention to find out if really 
the Panchayat had passed the resolution 
to enforce prohibition in its local area 


It cannot be disputed that the-Gram Pan- ` 


chayats are local Governments for their 
-respective Panchayat areas, just like 
municipalities for their respective limits, 
These are wings of the State Govern- 
ment and come under the Panchayat or 
Loca] Government Departments, It 
pains to notice that the letter and the 
resolution were filed. unceremoniously 
and the law made by the Legislature in 
pursuance of the Directive Principle of 
enforcing prohibition, contained in the 
Constitution of India, was thrown to the 
winds, e 


9. In Gram Panchayat, Mehtabgarh 
v. State of Punjab, 1973 Punj LJ 619: 
(AIR 1974 Punj 89) and Gram Panchayat, 
Gholian Khurd v, The Excise and Taxa- 
tion Commr., Punjab, 1975 Punj LJ 
21, while quashing the action of the 
Excise and Taxation Commissioner in 
auctioning the liquor vends, thirty days’ 

. time. was given by .Sharma, J, and 
Tewatia, J., respectively in the aforesaid 
cases, to the State for closure of. the 

_wends, A reading of the facts of the 
aforesaid cases shows that the Panchayat 
concerned had passed a resolution in the 
month of March for enforcing prohibi- 
tion with effect from Ist April of that 
very year, But, in the present case, I 
find that the resolution was passed on 
ard April, 1980, the information of which 
was received by the Excise and Taxation 
Commissioner on 5th May, 1980, which 
had to take effect from lst April, 1981. 
Therefore, on the facts of the present 
case, I do not find any sufficient ground 
\to grant even a single day’s time for en- 
forcing prohibition. Accordingly, this 
writ petition is allowed with costs and a 
writ of mandamus is issued to the re-= 
spondents to stop the.sale of intoxica- 
ting liquor ‘in the liquor vends auctioned 
within the loca] area of Gram Panchayat, 
Kundli, Tahsi] and District Sonepat, 
forthwith, Counsel’s fee Rs. 200/-. 

l petition allowed, 
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-§, 10 of the Divorce Act, 1869, on 
- -allegations thet she was: married to res- 


they refused to accept 
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SPECIAL BENCH 
S. S. SANDHAWALIA., C. J., 
B. S. DHILLON AND B. S. YADAV, JJ. 


Mrs, Martha A. J. Brown, Petitioner v, ` 
Amrit Jaspér Brown and another, Re~ 
spondents, 

Matrimonial Ref, No, & of 1980, 
24-9-1981.* 

Divoree Act (4 of 1869), Ss, 10, 17 — 
Petition by wife — Husband, guilty of 
Marriage with another woman — Said 
guilt not condoned by wife — Decree fer 
dissolution, of marriage in favour of wife, 
must be confirmed, (Paras 7, 8) 

B. S. Tyagi, for Petitioner, 

S. S. SANDHAWALIA, C. J.:— This 
is a reference under S. 17 of the Divorce 
Act, 1869, for confirmation of the decree 
nisi granted by the learned District 
Judge, Chandigarh, : 

2. The petitioner, Mrs, Martha A. J., 
Brown had presented the petition under 
the - 


D/- 


pondent No, 1, Amrit Jasper Brown on 
May 25, 1977 in the Christ Church, Chan- 
digrah, After living together with the 
petitioner til] May 22, 1978, respondent 
No, 1 deserted her and left for Ghazia- 
bad and later shifted to Kanpur where 
he secured employment as a teacher in 
the Hudsen Girls School, spurning all 
requests and messages to return to the 
matrimonial home made by the peti- 
tioner, respondent No. 1, .on May 26, 
1979 married one Darris Stella Clemant? 
(who was also employed as a teacher in 
the Schoo] aforesaid according to Chris- 
tian rites in the Church at Kanpur, 
Thereafter, both the respondents have 
been living as husband and wife at 
Kanpur, : 


3. Notice of the petition was served 
on both the respondents, put 
the summons 
and consequently the proceedings were 
ordered against them ex parte. 


4. In support of her case, the petitioner 
stepped into the witness box as P. W. 1, 
and deposed both with regard to her 
marriage with respondent No. 1 and his 
subsequent desertion and second marri- 
age with respondent No. 2. Documen- 
tary proof was placed on the record in 
tn a SRP 


*From decree of Dist, Jọ . Chandigarh 
D/- 23-9-1980. 


BZ/BZ/A554/82/SSG ; iois o 


N. 


~ 
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“the shape of Exhibit PH, the -photostat 


A 


copy of the certificate of marriage of the 
petitioner with respondent No. 1 at 
Chandigarh, Exhibit P/2 is the photo- 
stat copy of the certificate of the mar- 
riage between the two réspondents which 
‘took place in Kanpur whilst Exhibit P/3 
is the photostat copy of an invitation 
card to a dinner which had been hosted 
to celebrate the marriage of the two 
respondents, ` ` 

5. Accepting the unr2butted evidence 
of the petitioner, the learned District 
Judge passed q decree cf the dissolution 


_Of marriage in favour of the petitioner 


and against respondent No. 1, 
6. In the present prozeedings also the 
fwo respondents have keen served but 


‘have not chosen to put in any appearance, 


Hence ex parte proceedings are ordered 
against them. It is the admitted posi- 
tion that the statutory period of six 


- months has since elapsed. 


7. After hearing the learned counsel 


' for the petitioner and adverting to the 


materia] part of the record, we find not 
the least ground to take a view diffe- 
rent from the one arrived at by the 
learned District Judge, The evidence of 
the petitioner wife stands uncontradicted 
and has necessarily to be accepted. . The 


‘inference, therefore, is inresistible that 
‘|the respondent-husband had been guilty 
-Jof marriage with anothər woman name- 
‘lly, respondent No. 2 amd the petitioner 


is categoric that she hes not condoned 


. ithe said guilt, 


8. In the result, we allow the refe~ 
rence and confirm the cecree of the dis- 
solution of marriage passed in favour of 
the petitioner, The parties, are, how= 
ever, left to bear their own costs, 

B. S. DHILLON, J. :— I agree, — 

B. S. YADAV, J.:— I agree, 

Reference allowed, 
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_"Decided by Full Benck 


FULL BENCH 
S. S. SANDHAWALIA, C. J.. P. C. JAIN 
AND I. S. TIWANA, JJ. 


Hari. Parshad Gupta, Petitioner y. 
Jitender Kumar Kaushix, Respondent, 


Civil Revn, No, 2298 of 1980, Djs 
30-11-1981.* l 





on Order of 
Reference made by S. S. Sandhawalia- 
C. J. and I. S, Tiwana, J. D/- 24-9-1981. 
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Hari Patshad' Gupta v. Jitender.. 


Kumar: Kaushik.: (FB) . ~> P.&H, 165 


. Haryana -Urban (Control of.. Rent and 
Eviction) Act (11 of 1973), S. 12 — East 
Punjab Urban Rent Restriction Act (3 
of 1949), S.-3 — Notification under S. 3 
exempting buildings and rented lands 
belonging to Municipal Committees from 
the application of that Act — Lease of 
land by Municipal Committee — Lessee- 
landlord constructed room om it and 
rented it out — Roof of room started 
leaking — Application u/s. 12 by tenant 
that he may be allowed to carry out 
necessary repairs at the cost. of landlord 
— Jurisdiction of Rent Controller, held 
Was not barred, (1970) 72 Puni LR 431, 
Overruled, (T. P. Act (1882), S. 105). 


A notification under S. 3 of E R 


Urban Rent Restriction Act 1949 ex- 
empting buildings and rented lands be- 
longing to Municipal] Committees from 


the application of the Act was issued by 
the State Govt, on 3-6-1959. Though the 
notification was issued under the Act of 
1949 it continued to survive under the 
present Act 11 of 1973, (Para 1) 


A certain jand was leased out by the 
Municipa] Committee the petitioner-land- 
lord constructed room on it and rented 
it out to the respondent-tenant, As the 
roof of the room started leaking out the 
tenant filed an application under S., 12 
of the Act of 1973 praying therein that 
he may be allowed to carry out the 
necessary repairs at the cost of the land~ 
lord. 


. Held that the Rent Controller had the 


jurisdiction to go into the matter. 
(1970) 72 Punj LR 432 Overruled; 
Case law discussed, (Para 7) 


Where a plot of land had been de- 
mised, the said plot can continue to be- 
long to the lessor and the building or 
the superstructure raised by the lessee 
on that plot can belong to the latter. In 
law there can be two distinct owner- 
ships, that is, the lessor can be the owner 
of the building raised thereon, and the 
matter essentially is dependent on the 
terms of the contract between the par- 
ties, The factum of consent or no con- 
sent by the Municipal Committee or the 
local authority to the construction raised 
by the lessee on the demised municipal 
land is not decisive of the matter. It is 
the form and the substance of the terms 
of lease entered into between the Muni- 
cipal. Committee and the lessee that 
have to be considered and construed to- 
find..out whether the . building on the - 
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leased land belonged to the Municipal 
Committee or not, (Para 6) 

In the instant case-the petitioner has 
raised ` the construction on the land 
which he had taken on lease from the 
Municipal Committee and it was this 
construction which had been leased out 
to the respondent tenant by the peti- 
tioner. It cannot possibly be said that 
the building too belongs to the Muni- 
cipal Committee, as between the peti- 
tioner and the respondent what has been 
leased out is the building, that is the 
two rooms including the one construct- 
ed by the petitioner on the municipal 


land. Thus apparently the Rent Con- 
troller had the jurisdiction to go into 
the matter. (Para 7) 


The Legislature did intend to confer 
immunity from the operation of the Act 
on the premises leased out by the Muni- 
cipal Committee but that does not mean 
that the petitioner or the lessee by 
changing those premises into a different 
type of premises, that is, converting the 
rented land into building by raising con- 
struction on the plot of land demised in 
his favour, does not lease out a different 
premises to his tenant or lessee or the 
respondent in this case. (Para 8) 


Cases Referred; Chronological ‘Paras 
AIR 1980 Punj & Har 188: (1979) 2 

Rent LR. 457 3. 8 
(1970) 72 Punj LR 431: 1970 Cur a n 
AIR 1958 SC 789: 1959 SCR 799 6 
AIR 1953 SC 16 s 


AIR 1951 Bom 205 


AIR 1929 PC 163 : (1929) 56 Ind ii 


259 
AIR 1927 PC 135:26 All LJ 1 6 
(1869) 6 Bom HCAC 80 6 
(1866) 6 Suth WR 228 6 


A. N. Mittal with Vinay Mittal, for 
Petitioner; H. L. Sarin with R. L. Sarin, 
for Respondent, 


I. S. TIWANA, J. What is the 
true import and scope of the State 
Government Notification dated June 3, 
1959, issued’ under S.3 of the East 
Punjab Urban Rent Restriction Act, 1949, 
is the precise question which calls for 
determination by this Full Bench, This 
notification reads as follows :— 


“In exercise of the powers conferred by 
S 3 of the East Punjab Urban Rent 
Restriction Act, the Governor of Pun- 
jab is pleased to direct that the provi- 
sions of the aforesaid Act shall not ap- 
ply to the puildings and rented lands 
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belonging to Municipal Committee, 
N.A.Cs., District Boards or Panchayats.” 

Though this notification was issued in 
exercise of the powers conferred by the 
Hast Punjab Urban Rent Restriction Act, 
yet it is the conceded position that it 
continued to survive and be effective 
under the present Act, that is, the 
Haryana Urbar. (Control of Rent and 
Eviction) Act, i973 (hereinafter referred 
to as the Act), which came into force 
with effect from Apri] 27, 1973, in view 
of the provisions of S. 22 of the Punjab 
General Clauses Act. 


2. The few skeletal facts which deser- 
ves to be noticed to unravel the contro- 
versy raised in this petition under Sec- 
tion 18 (6) of the Act are as follows: 

The demised premises consist of two 
rooms, one constructed by the petitioner- 
landlord on his own land and the other 
constructed by him on the land taken 
on lease from she Municipal Committee, 
Gurgacn, Both these rooms were rented 
out to the respondent-tenant at one 
and the same time and thus one tenancy 
came into being. As the roof of the 
room on the municipal land started leak- 
ing and required immediate repairs and 
the repeated efforts of the respondent 
failed to persuade the petitioner to 
carry out those repairs, he filed the pre- 
sent application under S. 12 of the Act 
praying therein that he may be allowed 
to carry out the necessary repairs at 
the cost of the landlord. The petitioner 
while admitting the relationship of land- 
lord and tenant between the parties 
pleaded the ‘bar of jurisdiction’ with the 
Rent Controller on the basis of the above 
notification, His precise plea was that 
since the land underneath the room rent- 
ed out to the respondent belonged to 
the Municipal Committee, the Rent Con- 
troller had no jurisdiction in the matter. 
As a result of the trial that followed, 
the Rent Controller upheld this plea and 
dismissed the application of the respon- 
dent-tenant. On an appeal by the latter, 
the appellate authority (Additional Dis- 
trict Judge, Gurgaon) held that though - 
the land underneath the superstructure 
had been taken on lease by the peti- 
tioner from the Municipal Committee and 
thus belonged zo it, yet the superstruc- 
ture thereon having been raised by the 
landlord (lessee from the Municipal 
Committee) and the relationship of land- ` 
Jord and tenant having been admitted 
between the parties, the Rent Controller 
had all the jurisdiction to entertain and 
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decide the present application filed under 
S. 12 of the Act. As a result of this con- 
clusion, the appellate atthority remanded 
the case back to the Rent Controller for 
_ decision afresh on merics. It is this 
order of the appellate authority dated 
Sept, 5, 1980, which is now impugned by 


the landlord-petitioner m this petition. . 


3. When the case wes argued before 
me in Single Bench, I was inclined to 
allow this petition in view of the Divi- 
sion Bench judgment cf this Court in 
Raghu Nath Jalota v. Romesh Duggal, 
(1979) 2 Rent LR 457: (AIR 1980 Puni 
& Har 188) wherein it has been held that 
an appellate authority under S. 15, sub- 
sec. (3) of the Act has no jurisdiction to 
remand the whole case to the Rent Con- 
troller; but since the earned -counsel 
for the petitioner maincained that the 
finding of the appellate authority to the 
effect that the Rent Ccntroller had the 
jurisdiction to entertain and. decide the 
present application, was untenable, I al- 
lowed the matter to be argued in detail. 


4. In support of his contention that 
if a construction is rais2d on a piece of 
land taken on lease from the Municipal 
Committee, then the superstructure also 
belongs to the Committee, the learned 
counsel for the petitioner placed pri- 
mary reliance on a Single Bench iudg- 
ment of this Court in Kirpa] Singh v. 
Parabhjot Singh, (1970) 72 Punj LR 431, 
which undoubtedly supports this con 
tention of his. 
se] for the respondent earnestly chal- 
lenged the correctness cf this judgment, 
I thought it proper to refer the matter 
to a: larger Bench, 


5. During. the course of argument 
before the Division Berch, the question 
of law as to whether there can be two 
distinct ownerships—one of the land and 
the other of the superstructure —assumed 
importance and was urzed with some 
amount of vehemence œ either side, it 
was thought proper by the Bench to 
place this matter before a Full Bench in 
view of the ramifications — not under the 
rent law alone — the decision of this 
point of law was going ~o have. That is 
how the matter is before us now. 


6. To me it appears abundantly clear 
that ‘building’ and ‘rented jand’, as re- 
ferred to in the abovesaid notification, 
-are two different concepts or identities 
and have respectively deen defined in 
cls. (a) and (f) of S. 2 of the Act. In 
fact this factual and legal position has 
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“neither been disputed by the 


-in England and this country, 


‘Proamanick v, Ramdhone 


Since the learned coun- 
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learned 
counse] for the parties nor can possibly 
it be.. So it is in the light of this that 
the legaj position has to be- construed 
with regard to the rights of the lessor 
and the lessée in cases in which lease 
of a plot of land is obtained and the les- 
see after putting up superstructure there- 
On leases if out further. This aspect of 
the matter came up for consideration of 
their Lordships of the Privy Council 
as early as in the year 1927 in Narayan 
Das vy, Jatindra Nath, AIR 1927 PC 135,. 
and their Lordships while pointing out 
distinction in the relevant law prevailing 
approved 
the following observations of Sir Barnes 
Peacock in the case of Thakoor Chunder 
Bhuttachar< 
jee, (1866) 6 Suth WR 228 :— 

“We have not been able to find in the 
laws or customs of this country any 
traces of the existence of an absolute 
rule of law that whatever is affixed or 
built on the soi] becomes a part of it, 
and is subjected to the same rights of 
property as the soil itself.” 

In a stil] later case, that is, Vallabhdas 
Naranji v. Development Officer, Bandra, 
(1929) 56 Ind App 259: (AIR 1929 PC 
163) the Privy Counci] once again re- 
ferred to Sir Barnes Peacock’s observa- 
tions as stated above, In this judgment 
the following observations of Couch C. J. 
in Narayan v. Bholagir, (1869) 6 Bom 
HCAC 80, were quoted with appro- 
val :— 

“We cannot, however, apply to cases 
arising in India the doctrine of the Eng- 
lish law as to buildings, viz. that they 
should belong to the owner of the 
land, The only doctrine which we can 
apply is the doctrine established in India 
that the party so building on another’s 
land should be allowed to remove the 
materials,” ' 
This legal position as enunciated above 
by the Privy Council was later follow- 
ed by Tendolkar, J; (as his Lordship 
then was) in Laxmipat Singhania v., Lar- 
sen and Toubro Ltd., AIR 1951 Bom 205 
and was approved by the Supreme Court 
in Dr. K. A. Dhairyawan v. J. R. Thakur, 
1959 SCR 799: (AIR 1958 SC 789). In 
the latter case the Supreme Court, while 
considering a similar notification under 
the provisions of -Bombay Rents, 
Hote] and Lodging House Rates Control- 
Act, 1947, held as under :— 

“Upon a proper construction of the 
lease there was a demise only of the 
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land and’ not’ of the building and con- 
sequently the provisions of the Act did 
not apply to the contract for delivery of 
possession of the building, The owner- 
ship in the building was with the lessees 
and in which the lessors had no right 
while the lease subsisted, There was no 
absolute rule of law in India that what- 
ever was affixed or built on the soil be- 
came part of it, and was subiect to the 
same rights of property.” : 

Yet in another case, that is, Messrs 
Bhatia Co-operative Housing Society 
Limited v. D. C7 Patel, AIR 1953 SC 
16, the Supreme Court recognised and 
upheld the abovenoted proposition of 
law that where a plot of land had been 
demised, the said plot can continue to be 
ong to the lessor and the building or the 
superstructure raised by the lessee on 
that plot can belong to the latter, How- 
ever, in the given facts and circumstances 
of that case it was held by the Supreme 
Court that the building too belonged to 
the lessor, Thus it is abundantly clear 
- ffrom the above authoritative pronounce- 
ments that in law there can be two dis- 













be the owner of the plot and the lessee 
can be the owner of the building raised 
thereon, and the matter essentially is 
dependent on the terms of the contract 
between the parties, The factum of con- 
sent or no consent by the Municipal 
Committee or the local authority to the 
construction raised by the lessee on the 
demised municipal land is not decisive of 
the matter. It is the form and the sub- 
stance of the terms of lease entered into 
between the Municipal Committee and 
the lessee that have to be considered 
and construed to find out whether the 
building on the leased land belonged to 
the Municipal Committee or not, Exam- 
ining the ratio of Kirpal Singh’s case 
(1970-72 Pun LR 431) (supra) firmly 
relied upon by the learned counsel for 
the petitioner in the light of the above 
settled proposition of law, I find that 
the learned Judge deciding that case had 
misconstrued the legal position, The fol- 
lowing observations made by the learn- 
ed single Judge in that case indicate the 
approach adopted :— i : 


“The superstructures have been con- 
structed on the land by Parabhjot Singh 
without the- consent of the Municipal 
‘Committee and they have not yet ac- 
corded their consent: to the construction 
of the superstructures -~either impliedly 
_- or expressly, .Thérefore, -the -position tis 
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. that the. land: on which the superstruc- 


tures stand, being Municipal land, it is 
exempt from the provisions of the East 
Punjab Urban Rent Restriction Act in 
view of the notification ............ It ap- 
pears that both the Rent Controller and 
the Appellate Authority were obsessed 
with the idea that the superstructure is 
something apart from the land but this 
contention would only mean that tha 
superstructures hang in the air and do 
not rest on Municipal land.” i 


At one stage the learned counsel for the 
petitioner sought to urge that neither 
the learned Judge has recorded a posis 
tive finding that the superstructure 
raised by Parabhjot Singh lessee from 
the Municipal Ccmmittee without the 
consent: of the latter belonged to the 
Municipa] Committee nor does he main- 
tain anything of the sort. If this stand 
of the learned counsel is accepted, then 
On.what basis the Jearned counsel main- 
tains or has been held by the learned 
Judge that the superstructure in that 
case too was not outside the scope of the 
abovenoted notification, has not been 
explained by him in any manner, From a 
reading of the abovenoted judgment of the 
learned single Judge I am clear that the 
‘learned Judge has held that-since the 
fand underneath the superstructure rais- 
ed by Parabhjot Singh lessee belonged 
to the Municipal Committée, the super- 
structure too belonged to the Municipal 
Committee, It is only on this basis that 
the learned Judge concluded :— 


“It appears to me, thereforé, that the 
decision of the Rent Controller as well 
as the Appellate Authority cannot be 
sustained so far as the Rent Restriction 
Act is concerned because the provisions 
of this Act have been expressly kept in 
abeyance so far as the municipal land is 
concerned.” 


Thus we. are of the opinion that the 
above noted judgment in Kirpa] Singh’s 
case ((1970) 72 Pun LR 431) (supra) does 
not lay down the correct law and has to 
be overruled, which we do, 


7. In the case in hand the terms and 
conditions of the lease- entered into þe- 
tween the petitioner and the Municipal 
Committee, Gurgaon, are not before. us. 
In the*absence of the same and on the 
basis of the admitted facts that the peti- 
tioner has‘ raised the construction on the 


this! 


|7 


“Jand which ‘he ‘had taken:-on:lease from] - 
`i ihe Committee. and? +-it o: was: - 
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construction- which: had been leased out 
to the respondent - tenant by the. peti- 
tioner, it cannot possikly be held that 
the building in this case too belongs to 
the Municipal Committee, Gurgaon. As 
between the petitioner and the respon- 
dent what has been leased out is the 
building, that is the twd rooms includ- 
ing the one constructed by the petitioner 
on the municipal land. Thus apparently 
the Rent Controller had the Saas 
to go into the matter, 


8. In order to find flaw with the 
abovenoted conclusion o- ours, the learn- 
€d counsel for the petitzoner pointed out 
that the Act and the notification refer- 
red to above, intend to confer immunity 
from the operation of the Act to the pre- 
mises leased out by the Municipal] Com- 
mittee and not to the relationship - of 
landlord and tenant. ‘Ee maintains that 
in the light of the abov2noted conclusion 
of ours in a case brought by the Munici- 
pal Committee against the petitioner, it 
would have to be held that the -Act 
does not apply to. the demised property 
in view of the abovenoted _ notification 
whereas in the present case between 
the parties it has been held that the Act 
does apply though in both the cases the 
Same property, that is, the plot of land 
taken on lease by the petitioner, is the 
subject-matter of litigation. To my 
mind, the learned counsel completely 
misconstrued the lega] position, It is 
beyond dispute that the Legislature did 
intend to confer immunity from the 
operation of the Act of the premises 
leased out by the Muricipal Committee 
but that does not mean that the peti- 
tioner or the lessee by changing those 
premises into a -different types of pre- 
mises, that is, convertng the rented 
land into building by raising construc- 
tion on the plot of land demised in his 
favour, does not lease out a different 
premises to his tenant or lessee or the 
respondent in this case, It may be that 
in case an action is brought by the 
Municipal Committee against the peti- 
tioner, the petitioner may not be in ` a 
position to successfully plead that by 
raising a construction or the plot of land 
demised in -his-favour, he has - changed 
the nature of the premises rented out 
to him as he cannot unilaterally change 
the nature of: his tenanry, but this does 
-Inot mean ‘that’ what he has jeased out 
to the respondent, is a plot. of land and 
mot a -building....As. already - pointed. out, 
‘the building zand -rented land -being -two 
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separate and distinct entities, what was 


rented: out:to the petitioner was the land 
and what the petitioner had rented out 
fo the respondent was the building. The 
answer to the whole issue is dependent 
on the question, what was actually let 
Out by the landlord to a tenant in a 
particular case. Thus having held that 
the authorities under the Act have the 
jurisdiction to determine and decide the 
application of the respondent tenant, fil- 
ed under S, 12 of the Act, the impugned 
order of the appellate authority is set 
aside in view of the decision of this 
Court in Raghu Nath Jalota’s case (AIR 
1980 Punj & Har 188) (supra) and the 
case is sent back to it for decision afresh 
in accordance with law. 


S. S. SANDHAWALIA, C. 
agree, i i 

PREM CHAND JAIN, J.:— I 
agree, 


J.:— I 
also 


Order accordingly, 
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` FULL BENCH 
PREM CHAND JAIN, D. S. TEWATIA, 
KULWANT SINGH TIWANA. 
HARBANS LAL AND 
¢ G. C. MITAL, JJ. 
Teja Singh Petitioner v. Union Terri- 
tory of Chandigarh and others, Respon- 
dents, 


Civi} Writ Petn. No, 1522 of 1973, D/- 
20-10-1980 (FB decision) and D/- 16-3- 
1981 (DB decision - consisting of K, S 
Tiwana and. Surinder Singh JJ.)* 


(A) Constitution of India, Arts, 226, 
225 — Procedure — Applicability of pro- 
visions of Civil P. C, — Not barred, un- 
less contrary is provided under the High 
Court Rules framed under Art, 225 — 
Applying provisions of Civil P, C, does 
not amount to curtailment of rights un- 
der Art, 226. (Writ Jurisdiction; (Punjab 
& Haryana) Rules (1976), R. 32), 

In the matters which have not been 
specifically dealt with by the Writ Juris- 
diction (Punjab and Haryana) Rules 
(1976), the provisions of the Civil P. C, 
so far as they can be made applicable, 
would apply to the proceedings under 
Art, 226 of the Constitution, The ex- 


*The judgment of Division Bench fol- 
lows the judgment of Full Bench; . 
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planation added to Sec, 141 of the Civil 
P. C. by the 1976 C. P, C. (Amendment) 
Act, does not in any way nullify the 
effect of Rule 32 of the Writ Rules, 
S (Para 27) 
The intention of the High Court while 
framing Rule 32 was clear to the effect 
that all the provisions of the Civil P. C, 
would apply to the writ proceedings in 
so far as they could be made applicable 
and were not inconsistent with the writ 
- Rules, While framing the rules, High 
Court could have re-written certain 
provisions of the Civil P. C. in the shape 


of rules which were necessary for regu- 


lating the form and other details of pro- 
cedure of writ petitions, But instead of 
unnecessarily wasting time, it was 
thought proper to apply all the relevant 
provisions of the Civil P, C. by enacting 
a rule of the kind of Rule 32.. 

That being so, it cannot be said that 
the provision of Rule 32 of the Writ 
Rules can be ignored on the ground that 
in case the provisions of Civil P. C. are 
made applicable, then it would result in 
curtailment of the constitutional right of 
a person to approach High Court under 
Art, 226 of the Constitution, The rules 
which have been framed are only a 
guideline for the proper exercise of the 
power by High Court in writ. proceed- 
ings and do not take away the right tol 
file a petition, (Para 18) 

(B) Constitution of India, Art. 226 —~ 
Procedure — Res judicata — Applica- 
bility in writ proceedings — Scope, (Civil 
P. C. (1908), Sec, 11; Writ Jurisdiction 
(Punjab & Haryana) Rules (1976), R. 32). 

When a writ petition is dismissed after 
contest by passing a speaking order, then 
such decision would operate as res judi- 
cata in any other’ proceeding such as 
suit, a petition under Art, 32 etc, Ifa 
petition is dismissed only on the ground 
of laches or the availability of an alter- 
nate remedy. or on a ground analogous 
thereto, then any other remedy by way 
of suit or any other proceeding wil] not 
’ be barred on principle of res judicata, 
Even in cases where a petition is dis- 
missed on the ground of laches or on tha 
ground of alternate 
ground analogous thereto, a second peti- 
tion on the same cause of action under 
Art, 226 would be barred, But where the 
first petition is dismissed on the ground 
that alternate remedy under the Act has 
not been availed of then after availing 
of the statutory remedy under the Act, 
a second petition may be maintainable 
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remedy or ona- 
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On the principle that the same has been 
filed on a cause of action which has 
arisen after the decision of the appro- 
priate authority under the Act, A se- 
cond petition on similar facts and in res- 
pect of the same cause of action by the 
same party would not be maintainable 
even if his earlier petition has been dis~“ 
posed of by one word ‘dismissed.’ Case 
lew discussed, (Paras 15, 17, 27) 
(C) Constitution of India, Art, 226 — 
Procedure — Joinder of more than one 
petitioner and causes of action — Per- 
missible, (Civil P. C. (1908), 0O. 1 Rr. 1 
and 8; 0.2 R. 3; Writ Jurisdiction 
(P & H) Rules (1976), R. 32). 
(Paras 22, 27) 
(D) Constitution of India, Art, 226 — 


Procedure -— Abatement om death of 
party — Provisions of O. 22, Civil P. C. 
apply — Provisions of Limitation Act 
do not, however, apply. (Civil P. C. 


(1908), O, 22 Rr. 2, 3; Writ Jurisdiction 
(Punjab & Haryana) Rules (1976), R. 32; 
Limitation Act (1963), Art. 137). 
(Paras 23, 24, 27) 
(E) Constitution of India, Art, 226 — 
Procedure — Petition withdrawn — 
Leave to file fresh petition not obtained 
— Second petition on same set of facts 
not maintainable, (Civit P. C. (1908). 
0. 23 R. 1; Writ Jurisdiction (Punjab 
and Haryana) Rules (1976), R. 32). 
(Paras 25, 27) 
Cases Referred: Chronological Paras 
AIR 1980 Kant 72 19 
AIR 1979 SC 1328 12, 14 
AIR 1978 SC 1283:1978 LabIC 1111 15 
ATR 1978 Punj & Har 258: 80 Pun LR 
494 15 
AIR 1977 Puni & Har 87: 79 Pun LR 


100 (FB) 4, 6, 21, 23, 24 
AIR 1968 SC 985: (1868) 3 SCR 91: 
1968 Lab IC 1223 12 
AIR 1967 Puni 28 (FB) 15 


AIR 1966 SC 1445: 1966 Cur LJ 152 15 
(1965) 67 Pun LR 862: 1965 Cur LJ 


852 15 
AIR 1961 SC 1457: (1962) 1 SCR 
574 12. 16 


(1892) 2 QB 21: 61 LJ MC 151, Queen 
v. Mayor and Justice of Bodmin 15 


Teja Singh in Person (in D. B. deci- 
sion) and Anand: Swaroop Sr. Advocate 
with G. S. Chawla and M, L, Bansa] (in 
F. B. decision}, for Petitioner, Gurbachan 
Singh (for Nos. 1 to 3%, G. S. Grewal, 
Addl, Advocate General (Punj), (for 
No, 2) and R. S. Mongia, (for No. 5), 
for Respondents, 
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PREM CHAND JAIN, J.:— Whether 
provisions of the Civil P. C, would 
apply to the writ proceedings, is the 
prime and important question which 


falls for our determination in these 
cases, 
2, I do not propose to refer to the 


facts of the cases which have been set 
down for hearing befor2 us as for ans- 
wering the aforesaid question it is not 
necessary to do so and that each case will 
have to be gone into on its own facts by 
the Bench before which the cases will go 
back, in the light of the answer return- 
ed by us to the aforesaid question. But 
the circumstances whick necessitated the 
reference may be stated, 


3. C. W. P. No, 1522 of 1973 came up 
for hearing before a Division Bench on 
November 23, 1978, when an argument 
was advanced on behal? of the contest- 
ing respondents that tke provisions of 
the Civil P. C. applied to writ proceed- 
ings as has been provided under Rule 32 
of the Writ Jurisdictim (Punjab and 
Haryana) Rules, 1976 (hereinafter re- 
ferred to as the Writ Rules); and that 
in view of the provisions of O. 23, R. 1 
of the Civil P. C. C.W.P. No, 1522 of 
1973 was not maintainable as in respect 
of the same cause of action the earlier 
petition, C. W. No. 106¢ of 1973 was got 
dismissed as withdrawr without obtain- 
ing permission to file a fresh petition. 
In L. P. A. No, 269 of 1979. which came 
up for hearing before another Division 
Bench, the objection that was raised on 
behalf of the respondents was that the 


writ petition had abated as the sole peti-. 


tioner had died and hā legal] represen- 
tatives were not brougat on the record 
within the prescribed period of limita- 
tion, In other words, the question agitated 
before the Bench was hat provisions of 
O. 22 applied to writ proceedings, 


4. On the other hant, the stand taken 
by the learned counsel for the peti- 
tioner/appellant was that provisions of 
the Civil P. C. did no= apply to writ 
proceedings, In support of this conten- 
tion reliance was placed solely on an 
earlier Full Bench case decided by three 
learned Judges in Ram Kala v. Assis- 
tant Director, Consolidetion of Holdings, 
Punjab (1977) 79 Pum LR 100: (AIR 
1977 Puni & Har 87). The question that 
arose in Ram Kala’s case was whether 
Art. 137 of the Limitation Act does or 
does not apply to an application for 
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adding or substituting parties to a peti- 
tion under Art. 226 of the Constitution. 
Before the Bench two arguments were 
raised. The first argument advanced 
was that in a petition under Art. 226 of 
the Constitution of India, civi} rights 
of the parties are involved and the pro- 
cedure laid down in the Code of Civil 
Procedure, so far as it can be made ap- 
plicable to proceedings which partake of 
the nature of civil] proceedings and by 
virtue of S. 141 of the Code and other 
provisions of the Code, including O. 22, 
does apply to such proceedings. While 
repelling the aforesaid argument, it was 
observed thus (at p. 89 of AIR): 


“The proceedings under Art, 226 of 
the Constitution relating to civil] matter 
are no doubt civil proceedings but on 
that ground alone it cannot be held that 
the Civil P. C. governs such proceed- 
ings. This Court may while exercising . 
jurisdiction under Art, 226 of the Con- 
stitution draw upon the principles 
enunciated in the Civil P. C., for, the 
principle contained therein are by and 
large based on the principles of natural 
justice. Nevertheless, it can devise its 
Own procedure for rendering speedy and 
efficacious justice in the cricumstances 
of the case, S, 141 of the Civil P. C. 
lays down that the procedure provided 
in that Code in regard to suits shall be 
followed, as far as it can be made ap- 
plicable, in all proceedings in any Court 
of Civil jurisdiction but this provision 
cannot be pressed into service for put- 
fing procedural fetters in the way of 
this Court for exercising jurisdiction 
under Art. 226 of the Constitution for the 
adoption of that course would practically 
strangulate this jurisdiction,” 


Thereafter, reference was made to 
some judicial decisions and ultimately 
it was held as under (at p. 90 of AIR): 

“In view of the binding precedent of 
the Supreme Court and the preponder- 
ance of opinion in this Court, we hold - 
that O., 22, Civil P. C., does not apply 
to the writ proceedings,” 


5. The second contention raised be- 
fore the Bench related to the appplica- 
bility of the provisions of Art. 137 of 
the Limitation Act and on that aspect 
it was observed as follows (at p, 91 of 
AIR): ; 


“As already noticed, this Court while 
exercising jurisdiction under Art, 226 
of the Constitution does not try a suit 
as commonly understood. It is settled 
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Jaw that when: a Court is invested: with 
a particular: jurisdiction under an` ‘Act 
. of the Parliament, it also gets invested 
with the authority to take all ancillary 
-steps which are necessary to exercise 
-that jurisdiction, A petition presented 
to this Court exercising jurisdiction ynder 
Art, 226 of the Constitution cannot 
necessarily be regarded as an applica~ 
tion under the Civil P, C. It is an en- 
tirely different matter that while enter- 
taining and deciding such an applica~ 
tion, this Court may draw upon the prin= 
ciples of the Civil P. C. which are bas- 
ed on equity, justice and geod con- 
science but in doing so this Court sel- 
dom takes recourse to the pena) provi- 
sions of the said Code. All that has to 


-be seen is whether the grant of such 
an application would promote the ends 
of justice or not, : 

We are, therefore, of the view that 


Art, 137 of the Schedule to the Limita- 
tion Act cannot be held to govern an 
application filed in the High Court exer- 
cising jurisdiction under Art, 226 of the 
Constitution of India,” 


6. The correctness of the aforesaid 
view was challenged by the learned 
counsel] for the respondents on the 
ground that R. 32 of the Writ Rules was 
not brought to the notice of the learned 
Judges and that in the wake of that 
rule, the view taken in Ram Kala’s case 
{AIR 1977 Punj & Har 87) (FB) deser- 
ved to be re-considered, It is in this 
situation that a larger Bench has been 
constituted for deciding the question 
which has been formulated in the ear- 

_ lier part of the judgment. 


7. In exercise of the powers confer- 
red under Art, 225 of the Constitution, 
this Court has made rules regulating the 
form and other details of procedure of 
writ petitions filed under Art.. 226 of the 
Constitution, R. 32 of the Writ Rules, 
‘with which we are concerned, reads as 
under :— “oe 

"32, In all matters for which no pro- 
vision is made by these rules, the pro- 
‚visions of the Civil P. C. 1908 shall ap- 
ply mutatis mutandis in so far as they 
_are not inconsistent with these rules.” 

$. The contention of Mr. Amand 
Swarup, Senior Advocate, which was 
also adopted by Mr. Sangha, learned 
counsel, was that the right to file a 
petition under Art. 226 is a constitutional 
‘sight which could not be taken away by 
framing rules as such rules: have been 
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enacted for the purpose of:laying down 
procedure as to how a petition .under 
Art, 226 is to be dealt with. In other 
words, what was sought to be argued by 
the learned counsel was that the rules 
which have been framed only provide 
the procedure for dealing with a peti- 
tion under Art. 226 of the Constitution 
and that these rules in no way affect the 
right of a litigant to approach this Court 
under Art. 226 of the Constitution any 
number of times and at any time. It was 
also submitted by the learned counsel 
that under Sec. 141 of the Civil P. C. 
an explanation has been ‘inserted by 
Civil P. C. (Amendment) Act, 1975, which 
clearly goes to show that the expression 
“proceedings” does not include any 
proceedings under Art, 226 of the Con- 
stitution. Sec. 141 of the Civi] P, C. reads 
as under :— 


“141, The procedure provided in this 
Code in regard to suits shal} be follow- 
ed, as far as it can be made applicable, 
in all proceedings in any Court of civil 
jurisdiction, 


Explanation.— In this section, the ex« 
pression ‘proceedings’ includes proceed~ 
ings under O. IX, but does not include 
any proceeding wunder Art, 226 of the 
Constitution.” 


§. So far as the explanation, which 
has been added to Sec, 141 by. the 
Amendment Act is concerned, it may be 
observed that it has only set at rest the 
controversy which had arisen earlier 
regarding the interpretation of the words 
“proceedings in any Court of Civil juris- 
diction” with regard to their applicabi- 
lity to a petition under Art. 226 of the 
Constitution, Before the addition of the 
explanation, one view was that a writ 
proceeding is one of “Court of civil 
jurisdiction” and this section applied to 


. such proceedings, The. other set of cases 


had taken the view thai a writ proceed- 
ing is a proceeding of a specia] nature 
and not one in a “Court of civil juris» 
diction” and therefore this section did not 
apply. There was a third view also that 
a writ proceeding was not in the nature 
of a civil] suit and that consequently the 
provisions of this. section could not- be 
invoked so as to apply the provisions of 


the Code to such proceeding, As earlier 


observed, .by the addition. of the expla« 
nation the question stends: settled that 
the expression: “proceedings” in the sec- 
tion does not. include a proceeding un- 
der Art,.:226 of the Constitution, .«. 


~~ 
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‘the time a petition fled by 


- relied upon. was in. 


1982. 
10. .Mr, Anand Swarup, learned coun~ 


sel, has tried to take advantage of the 


explanation, but to me, it is quite evi« 


-dent that the newly added explanation 
-has no relevance at all to the decision 


of the point involved in these cases, The 
explanation only provides that the word 
“proceedings” would not include any 
proceeding under Art, 226 of the Con- 
stitution, There would have been some 
force in the contention of Mr. Anand 


“Swarup if this Court -n exercise of its 


power under Art, 22— had not framed 
any rules, But in the presence of the 
Writ Rules which have been validly 
framed by this Court, the explanation 
loses its force. It was not contended by 
Mr. Anand Swarup, and rightly- so, 
that in view of the pravisions of the ex- 
planation, the Writ Rules would be 
deemed to be non-ex:stent and would 


_ stand superseded. As has been earlier 


observed, the explanafion had to be ad~- 
ded by the Parliamert in order to re- 
move the controversy which had arisen 


‘with regard to the interpretation of the 


Sec, 141 as it stood be- 
fore the Amendment Act, 1976, Thus, 
the provisions of the explanation to 
Section 141 are of nc help to the peti- 


provision of 


.tioner appellant befcre us, nor does it: 


advance their case, nor does it help us 
one way or the other in solving the pro- 
blem with which we are faced in these 


_ cases, 


11. This brings me to the contention 
of Mr, Ahand Swarup that a litigant is 
entitled to approach this Court at any 
time and for any number of times -for 
the same relief as a constitutional right 
has been given to him under Art. 226 of 
the Constitution, What was highlighted 
by the learned counsel] was that the 
rules framed by this Court could not 
abridge or curtail this right in any man- 
ner. In other words, what was contend- 
ed by Mr, Anand Swarup was that till 
a litigant 
was disposed of on merits by passing a 


` speaking order, the r-ght of the litigant 


was not taken away, nor could he be 
precluded from filirg petitions under 
Art, 226 if his earlier petitions were dis- 
posed of without dealing with the con- 
troversy on merits, 


12. Mr, Anand Swarup, learned coun- - 


sel. cited certain cases before us in sup- 
port of his viewpoint and the main case 
Hoshnak Singh v, 
Union of India, : AIR 1979:SC 1328, The 


-v Teja. Singh v, Union ‘Terri:tory, Chandigarh. (EBY 
facts. of that case are that Hoshnak- 
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Singh appellant was - allotted on quasi- 
permanent basis land measuring 324 . 
standard acres in village Daulatpur, The 
Union of India acquired land measuring 
1243 Kanals 5 Marlas,. which included 
15 acres of land of the appellant, for 
constructing a railway line. Thereafter, 
more acquisition was made by the Union 
of India in which the land of the ap- 
pellant was also included, In the case of 
first two acquisitions, cash compensation 
was paid to the appellant, In the case of 
third acquisition which took place in 
July, 1953. cash compensation was not 
paid, The appellant approached the auth- 
orities for payment of compensation.: In 
the meantime, after the introduction of 
the Displaced Persons (Compensation and 
Rehabilitation) Act, . 1954, allotment of 
land to the appellant which was till then 
On quasi-permanent basis was converted 
into permanent basis, As the appellant 
was clamouring for compensation for 
the land taken from him, the Chief Set- 


‘tlement Commissioner, Punjab made an 


order on 17th Mar, 1961, whereby a re- 
ference made from the Evacuee Pro- 
perty Department was accepted and the 
permanent settlement rights conferred 
On the appellant in respect of 1 stan- 
dard acre and 15} units of land were 
cancelled, The appellant questioned the 
correctness of that order by filing a 
petition under Art, 226 of the Constitu- 
tion which was dismissed in limine on 
22nd Mar, 1961, After the dismissal of 
the petition, the appellant approached 
the FinanciaJ Commissioner requesting 
him to pay cash compensation for the 
land taken over by the Union of India, 
It appears that nothing tangible came 
out, with the result- that the appellant . 
preferred a petition under Sec, 33 of 
the Act challenging the order dated 17th 


Mar, 1961 of the then Settle- 
ment Commissioner cancelling the 
permanent settlement rights conferred 


-upon the appellant, That application was 


rejected by the Joint’ Secretary to the 
‘Government of India, Thereafter, the 
appellant filed a writ petition in which 
rule nisi was issued and return was filed 
by the Under Secretary to the Govern- 
ment of Punjab, At the time of hearing 
an Objection was raised that in view of 
the dismissal] of the earlier petition 
bearing on the same subject, the pre- 
sent petition was barred by the princi- 


ples of res. judicata, The learned -single 
-Judge upheld the objection .and the peti« 
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tion was dismissed, The appellant filed 
an appeal under Cl. X of the Letters 
Patent, but did not succeed, Still dis- 
satisfied, the appellant approached the 
Supreme Court by speciaj] leave against 
the order of the learned single Judge 
and also of the letters patent bench dis- 
missing the appeal in limine, At the 
time of hearing of the appeal, a similar 
Objection about the maintainability of 
the writ petition was raised before their 
Lordships of the Supreme Court on be- 
half of the respondents, but the same 
did not prevail] and while repelling the 
objection it was observed thus (at 
pp. 1331, 32, 33 of AIR): 


“The earlier petition was dismissed by 


a non-speaking one word, order ‘dis- 
missed.’ The High Court may 
-as well dismiss the petition in 


limine on the ground of delay or 
laches or on the ground of alternative 
remedy, The second petition after pur- 
suing the alternative remedy would not 
be barred by the principles analogous 
to res judicata, More often a petition 
under Art, 226 is dismissed on the ground 
that before invoking the extraordinary 
jurisdiction of the High Court, if the 
petitioner has an alternative remedy un- 
der a statute under which the right is 
claimed by the petitioner, the Court ex- 
pects the petitioner to exhaust the re- 
medy and in such a situation the peti- 
tion is dismissed in limine, 

If after preferring an appeal or revi- 
sion under the statute under which the 
right is claimed by the petitioner a peti- 
tion under Art. 226 is filed irrespective 
of the fact that the revision or appeal 
was dismissed and the origina] order 
which was challenged in the first peti- 
tion had merged into the appellate or 
revisiona] order, nonetheless the second 
petition in the circumstances would not 
be barred by the principles analogous 
to res judicata because the cause of ac- 
tion is entirely different and the merger 
of the order cannot stand in the way of 


the petitioner invoking the jurisdiction - 


of the High Court under Art, 226. 


In the leading case of Daryao v. State 
of U. P. (1962) 1 SCR 574: (AIR 1961 
SC 1457): 7 


“this Court in terms said that if the 
petition filed in the High Court under 
Art. 226 is dismissed not on the merits 
but because of the laches of the party 
applying for the writ or because it is 
held that the party had an alternative 
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remedy available to it then the dismis- 
saj of the writ petition would not con- 
stitute a bar to the subsequent petition 
under Art. 32 except in cases where the 
facts found by the High Court may 
themselyes be relevant even under 
Art, 32, If a writ petition is dismissed in 
limine and an order is pronounced in 


that behalf whether or not the dismissal 


would constitute a bar would depend 
upon the nature of the order. If the 
order is on the merits it would be a bar 
if the order says that the dismissal was 
for the reason that the petitioner was 
guilty of laches or that he had an al- 
ternative remedy it would not be a bar 
except in cases indicated in the judg- 


ment, Then comes an observation which 


may better be quoted -— 


Tf the petition is dismissed in limine 
without passing a speaking order then 
such dismissal] cannot be treated as 
creating a bar of res judicata, It is true, 
that, prima facie, dismissal in limine 
éven without passing a speaking order 
in that behalf may strongly suggest 
that the Court took the view that there 
was no substance in the petition at all, 
but in the absence of a speaking order 
ii would not be aasy to decide what 
factors weighed in the mind of the 
Court and that makes it difficult and 
unsafe to hold that such a summary 
dismissal is a dismissa] on merits and 
aS such constitutes a bar of res judicata 
against a similar petition filed under 
Article 32.’ 

KX XX XX XX XX 

It must follow as a necessary corollary 
that a subsequent petition under Art, 226 
would not be barred by the principles 
analogous to res judicata, Re-affirming 
the view taken on this point in Daryao’s 
ease (AIR 1961 SC 1457) in P. D. Sharma 
v. State Bank of India, (1968) 3 SCR 91: 
(ATR 1968 SC 985) the preliminary ob- 
jection about the bar of res judicata 
was negatived. It is therefore incon- 
frovertible that where a petition under 
a speaking order such a dismissal would 
not constitute a bar of res judicata to a 
subsequent petition on the same cause 
of action, more so, when on the facts 
in this case it appears that the petition 
was dismissed presumably because the 
petitioner had an alternative remedy by 
way of a revision petition under Sec. 33 
of the 1954 Act which remedy he avail- 
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ed of and after a falure to get the 
relief he moved the High Court again 
for the relief,” 


13. Mr. Anand Swerup laid Beet 
emphasis on the observations of the 
learned Judge in the abovementioned 
judgment in para 10, which have been 
underlined by me, for showing that dis- 
missal of the first petition was not treat- 
ed to be a bar to the fiing of the second 
petition, What was intended to be shown 
from the aforementioned observations, 
by the learned counsel, was that if dis- 
missal of an earlier petition could not 
operate as a bar to tke filing of a ses 
cond petition, then how could dismissal 
.of a petition as withdrawn -be a bar to 
the filing of a fresh petition, 


14, Though I have made reference in 
detail] to the judgment in Hoshnak 
Singh’s case (AIR 1979 SC 1328) yet 
I may observe that the said decision is 
not at al] helpful for deciding the point 
in issue nor is it an guthority to deter- 
mine whether provisions of the Civil 
P. C. would apply ot not to the writ 
proceedings when it has been so speci- 
fically provided under the rules validly 
framed by this Court under Art, 225 of 
the Constitution, The reading of the 
judgment in Hoshnek Singh’s case 
shows that the point ihat needed deci- 
sion was whether the Cismissal of earlier 
petition on same and s-milar facts would 
Operate as a bar to the filing of a se- 
cond petition on principles analogous to 
res judicata, On the facts of that case it 
was held that the dismissal of the ear- 
lier petition would noz operate as res 
judicata - because the dismissal] of the 
earlier petition was treated not to be on 
merits, but was taken to be on the 
ground that an alternate remedy was 
available. It would be pertinent to ob- 
serve that in Hoshnax Singh’s case it 
was not held by their Lordships that 
principles analogous to res judicata could 
not be invoked in-writ proceedings, 


15. Moreover, the contention of Mr. 
jAnand Swarup that ¢ litigant can ap- 
proach this Court under Article 226 any 
inumber of times in respect of the same 
leause of action if his earlier petition has 
Ibeen disposed of by ene word ‘dismis- 
ised’ and that the dismissal of the peti- 
tion would not operate as a bar to the fil- 
ing. of a second petition is again nof 
legally sustainable. It 5 not necessary to 
deal with the subject ir detail as we have 
an authoritative prorouncement of the 
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Supreme Court in Workmen of Cochin 
Port Trust v, Board of Trustees of the 
Cochin Port Trust, AIR 1978 SC 1283, 
wherein it has been observed thus {at 
paras 8, 9): 

“It is well-known that the doctrine of 
res judicata is codified in Section 11 of 
the Code of Civil Procedure but it is not 
exhaustive, S. 11 generally comes into 
play in relation to civil- suits, But apart 
from the codified law the doctrine of res 
judicata or the principle of res judicata 
has been applied since Jong in various 
other kinds of proceedings and situations 
by Courts in England, India ang other 
countries. The rule of constructive res 
judicata is engrafted in Explanation IV 
of Section 11 of the Civil P, C. and in 
many other situations also principles 
not only of direct res judicata but of 
constructive res judicata are also appli- 
ed. If by any judgment or order any 
matter in issue has been directly and 
explicitly decided the decision operates 
as res judicata and bars the trial of an 
identical issue in a subsequent proceeding 
between the same parties. The principle 
of res judicata also comes into play when 
by the judgment and order a decision of 
a particular issue is implicit in it, that 
is, it must be deemed to have been neces~ 
sarily decided by implication: then also 
the principle of res judicata on that 
issue is directly applicable. When any 
matter which might -and ought to have 
been made a ground of defence or attack 
in a former proceeding but was not so 
made, then such a matter in the eye of 
law, to. avoid multiplicity of litigation 
and to bring about finality in it is deem- 
ed to have been constructively in issue 
and, therefore, is taken as decided. 


In the instant case the award of the 
Tribunal, no doubt, was challenged in 
the special leave petition filed in this 
Court on almost all grounds which were 
in the High Court. There is no question, 
therefore, of applying the principles of . 
constructive reg judicata in this case. 
What is, however, to be seen is whether 
from the order dismissing the special 
leave petition in limine it can be infer- 
red that all the matters agitated in the 
said petition were either explicitly or im- 
plicitly decided against the respondent, 
Indisputably nothing was expressly de- 
cided. The effect of a non-speaking 
order of dismissal without anything more 


indicating the grounds or reasons of its 


dismissal must, by necessary implication, 
decided that it was 
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not a fit case where special -leave should 
be -granted. It may be due to several 
‘reasons, It may be one or more, It may 
also be that the merits of the award 
were taken into consideration and this 
Court felt that it did not require any 
interference, But since the order is not 
a speaking order, one finds it difficult 
to accept the argument put forward on 
behalf of the -appellants that it must 
be deemed to have necessarily decided 
implicitly all the questions in relation 
to the merits of the award. A writ pro- 
ceeding is a different proceeding. 
Whatever can be held to have been de- 
cided expressly, implicitly or even con- 
structively while dismissing the special 
leave petition cannot be re-opened, But 
the technical rule of res judicata although 
a wholesome rule based upon public 
policy, cannot be stretched too far to 
bar the trial] of identical issues in a 
separate proceeding merely on an un- 
-certain assumption that the issues must 
have been decided.” It is not safe to 
extend the principle of res judicata to 
such an extent so as to found it on 
mere guesswork. To illustrate our 
viewpoint we may take an example, Sup- 
pose a writ petition is filed in a High 
Court for grant of a writ of certiorari 
to challenge some order or decision on 
several grounds, If the writ Petition is 
dismissed after contest by a speaking 
order obviously it will operate as res 
judicata in any other proceeding, such 
as, of suit, Art, 32 or Art. 136 directed 
from the same order or decision, If the 
writ petition is dismissed by a speaking 
order either at the threshold or after 
contest, say, only on the ground of 
laches or the availability of an alternate 
remedy, then another remedy open in 
law either by way of suit or any other 
proceeding obviously will not be barred 
on the principle of res judicata, of 
course, a second writ petition on the 
same cause of action either filed in the 
same High Court or in another will not 
be maintainable because the dismissal 
of one petition will operate as a bar in 
the entertainment of another writ peti-. 
tion. - Similarly, even. if one writ peti- 
tion is dismissed in limine by a non- 
speaking one. word order ‘dismissed’ 
another writ petition would not be main-. 
tainable. because even the. one word 
order, as we have indicated above, must 
necessarily be taken to have decided 
“impliedly -that thé--case--is not a fit one 
for ‘exercise of thé “writ jurisdiction ~ of 
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the High Court. Another writ petition 
from the same order or decision will. nof 
lie, But the 
different when a writ 
missed either at the 
contest without expressing any opinion 
On the merits of the matter, then no 
merit can be deemed to have been 
necessarily and impliedly decided and 
any other remedy of suit or other pro- 
ceeding will not be barred on the prin- 
ciple of res judicata,” 


Reference may also be made to a Full 
. Bench authority of this Court. in Bansi 
v, Addl, Director, Consolidation of Hold- 
ings, 
been observed thus (at pp, 30, 31): 

“There are orders . 


petition is dis- 


and orders, 
High Court cecided and what is the 
effect of the order, If, for example, 
the High Court declines to interfere 
because al] the remedies open under the 
law are not exhausted, the order of the 
High Court may not possess that finality 
which the Article contemplates, But 
the order would be final if the jurisdic- 
sion of a tribunal is questioned and the 
High Court either upholds it or does 
not. In either case, the controversy in 
the High Court is finally decided, To 
judge whether the order is final in that 
sense it is not always necessary to cor- 
relate the decision in every case with 


the facts in controversy especially whera. 
the question is one of the jurisdiction of. 


the Court or tribunal. The answer to 
the question whether the order is final 
or not will not depend on whether the 


_controversy is finally over but whether ` 
the High . 


fhe controversy raised before 
Court is finally over or not, If it is, the 
order will be appealable provided 


not, ees sit 


In the case before the Supreme Court 


Ramesh’s case, 1966 Cur LJ 152: (AIR 
-1966 SC 1445) (supra) the question rais- 
ed was whether the Commissioner, Nag- 
pur Division. kad jurisdiction to set 
eside’ the: discharge of the debt ordered 
-by the Claims Officer. This decision was 
challenged by a proceeding under Arti- 


cle 226. The High Court summarily dis- °° 


“gnissed the petition, that:is, it upheld 


the jurisdiction and the Supreme Court . 
held that in the circumstances it makes. 
“no -différencé whéther’ the High Courl 
‘makes a speaking order or not, for by `+ 


“AER: 


position is substantially: 


AIR 1967 Puni 28, wherein it has- 


Fo 
question will always arise what has the 


threshold ‘or after” 


t 


tha 
other conditions are satisfied, otherwise 


v. this‘ order thig- High’ Court -has ` :finåtiy ~- . 
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decided the question, of jurisdiction. 
Since the order whith was passed was 
final for the purpose of appeal to the 
Supreme Court, it was décided tha, the 
High Court was in error in refusing the 
certificate under Art. 133 (1) (a) and. (b) 
of the Constitution, 


This judgment is very helpful for de- 
ciding the point under consideration be- 
fore us. In the earlier writ petition 
(Civil Writ No. 2946 of 1965) as well 
as the writ petition (Civil Writ No. 3005 
of 1965) giving rise to this Letters Patent 
Appeal, what was chall2nged was the 
jurisdiction of responderts Nos, 1 and 2 
to make the impugned . orders. 
previous writ petition was dismissed in 
limine on the 3rd Dec, 1965, and the 
dismissa] in limine of the previous writ 


` petition amounted to affirming the juris- 


diction. That order on the principle 
laid down in Ramesh’s case 1966 Cur, LJ 
152: (AIR 1966 SC 1445) (supra) was final 
sc far as this Court was concerned and 
it could be challenged either by way of 
a review petition or by taking steps to 
file an appeal to the Supreme Court 
apart, of course, from recourse to the 
petition to the Supreme Court under 
Article 32 of the Constitution. To en- 
tertain the second petition on the same 
grounds would amourt to by passing 
these recognised legaj  >rocedures, ` 


Such a course woulc also be wrong 
hot only on principle but also on grounds 
of propriety and public policy, which, 
subject to the well recognised excep- 
tion, require finality of judicial] proceed- 
ings so far as the same Court is con- 
cerned, These rules of practice and pro- 
priety were enunciated as far back as 


. 1892 in Queen v. Mayor and Justices of 


- Bodmin, (1892) 2 QB 21 and have been 
-` endorsed by the Bench of this Court in 
” (1965) 67 Punj LR 862 at p. 866.” 


>, The second case 


to which reference 


= may be made is in Unim of India v. 


A 


‘the order of 


Diwan:Chand, (1978) 8C Punij LR 494: 
(AIR 1978 Puniji & Har 258) wherein 
also the question of res jidicata had been 
raised on the plea that the writ peti- 
tioner having challengeg the legality of 
cancellation of allotment 


: and having failed in his attempt to have 
it set aside because of the order of dis- 


Ban 


missal of his earlier writ petition, cannot 


$ be allowed to reagitate -he same matter 


over and again on principle 
to those was passed in limine, 
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analogous 


The . 


The con- . 
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tention of the learned counsel in that. 
petition was that the earlier — 
was not res judicata as the. previous 
order of dismissal was not shown to 
have been made on merits, The con- 
tention was 
Judges observed thus (at p. 260 of AIR)? 


“Learned counse] for both the parties 
are agreed that the order dismissing the 
previous writ petition consisted of a 
single word ‘Dismissed’, According to 
Mr. Chawla, that order cannot be said 
to have been made on merits because it 
is not a speaking order. The argument 
is fallacious. Had the order been passed 
because of laches on the part of the 
writ petitioner or for the reasons that 
an alternative remedy wás available to 
him or on a ground analogous thereto, 
the order. would certainly have said so, 
Its silence on these points is conclusive 
to show that the dismissal] was ordered. 
On merits, In the absence of any spe 


cific reasons making out that the dis-.- 


missal was ordered on account of a 
technica] defect or some such reason, 
such a defect or reason cannot be read 
into it.” 

16. Mr, Anand Swarup, learned coun- 
sel, drew our attention to the judgment 
of the Supreme Court in Daryao v. State 
of U. P., AIR 1961 SC 1457, which is 
the basic authority dealing with the 
question of res judicata. That decision 
is not at all helpful to the learned coun- 
sel. In Daryao’s case, the question of 
bar of res judicata was being considered 
in respect of the petitions made to the 
High Court under Art. 226 of the Con- 
stitution vis-a-vis the petitions based on 
Similar facts made to the Supreme Court 
under Art, 32 of the Constitution and 


that the point which has been debated: 


by Mr. Anand Swarup that if a petition 
under Art. 226 of the Constitution is 
disposed of in limine by one word ‘Dis- 
missed’, then the same would not be a 
bar to the filing of second petition by. the 
same petitioner in the High Court and 
based on similar facts, was never the 
question before their Lordships. 


17. Thus it is quite evident that the 
principles of res judicata are attracted 
only when a writ petition is dismissed 
after contest by passing a speaking 


order as in that event the decision would- 


operate as res judicata in any other pro- 
ceeding such as suit or a petition under 
Art, 32 etc, But where a petition is dis- 


repelled and the learned- 


dismissal . 


+ 
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missed only on the ground of laches or 
the availability of an alternate remedy 
or on a ground analogous thereto,’ then 
any other remedy by way of suit or any 
other proceeding wil] not be barred on 
_pprinciples of res judicata, Further 
where a petition is dismissed on the 
{ground of laches or on the ground of 
talternate remedy or on a ground analog- 
ous thereto, a second petition on the 
same cause of action under Art. 226 
would be barred. But again, it may be 
observed that where a petition is dis- 
missed on the ground that alternate re~ 
medy under the Act has not been avail- 
ed of, then after availing of the statu- 
tory remedy, a second petition would be 
maintainable on the principle that the 
same has been filed on a cause of action 
which has arisen after the decision of 
the appropriate authority under the Act. 
Further, a second petition on similar 
“Ifacts and in respect of the same cause 
‘lof action by the same party would not 
„ibe maintainable even if his earlier 
petition has been disposed of by one 
word ‘dismissed’, 


18. Coming to the point in issue, I 
find that R. 32, which has been repro- 
duced in the earlier part of the judg- 
ment, clearly specifies that the provi- 
‘sions of the Civil P. C. would be ap- 
. plicable mutatis mutandis insofar as they 
are not inconsistent with the rules. In 
view of the specific rule there can be 
No’ gainsaying that the intention of this 
Court while framing Rule 32 was clear 
to the effect that all the provisions of the 
Civil P. C. would apply to the writ 
proceedings in so far as they could be 
made- applicable and were not inconsis= 
tent with the writ rules. For regulating 
the form and other details of procedure, 
rules had to be framed. In exercise of 
the power vested in this Court under 
Art, 225. writ rules have been framed. 
While framing the rules, this Court 
could have re-written certain -provisions 
of the Civil P, C. in the shape of rules 
which were necessary for regulating the 
form and other details of procedure of 
writ petitions, But instead of unneces~ 
sarily wasting time, it was thought pro- 


per to apply all the relevant provisions. 


of the Civil P, C. by enacting a rule 
of the kind of R. 32. It would be per- 
tinent to observe here that it was not 
contended by Mr. Anand Swarup that 
in case ‘a rule in the same terms as 
©. 25 R. 1 or O. 22 of the Code had 
‘been incorporated in the Writ 


Territory, 
then 
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such: a rule’ “could be ignored on 
the ground’ that it curtailed the constitu- 
tional right of a party to approach this 
Court under Art, 226 of the Constitu- 
tion. In other words, it was not con- 
troverted by the learned counsel that 
for the purpose of dealing with a peti- 
tion under Art, 226, rules could be 
framed which could have had the same 
effect as the provisions of the Civil P. C. 
have. That being so, I fail to under- 
stand as to how the provision of R. 32 
of the Writ Rules can be ignored on the 
ground that in case the provisions of 
Civil P. C. are made applicable, then it 
would result in curtailment of the con- 
stitutional right of a person to approach 
this Court under Article 226 of the Con- 
stitution. Moreover, the argument of 
the learned counsel that by applying the 
provisions of the Civil P. C. the con- 
stitutional right of a litigant to approach 
this Court shal] stand curtailed is whol- 
ly untenable. By framing rules no con- 
stitutional right has been taken away. 
The High Court is empowered to make 
rules, The Writ Rules regulate the form 
and prescribe procedure as to how a 
petition under Art. 226 of the Constitu- 
tion shall be dealt with, If by the ap- 
plicahility of the rules a petition is found 
to be not maintainable then it cannot 
justifiably be urged that some constitu- 
fiona] right is being taken away. A dis- 
tinction has to be drawn between the 
right available to a litigant to file a peti- 
tion under Art, 226 of the Constitution 
and the power of this Court to dea] with 
such a petition. The rules which have 
been framed are only a guideline for 
the proper exercise of the power by this 
Court in writ proceedings and do not 
take away the right to file a petition. 


19. To me, it appears that the ques- 
tion, though simple but of some impor- 


tance, has been unnecessarily complicat- - 


ed, The court has power to make’ rules 
and in exercise of that power 
have been framed. R. 32 specifically 
says that the provisions of the Civil P: C. 
so far as they are not inconsistent, 
would regulate the form and other de- 
tails of procedure for writ proceedings. 
In the wake of this specific rule, there 
cannot be any justification to hold that 
the provisions of the Civil P. C. would 
not apply. If the contention of Mr. 
Anand Swarup is accepted, then R. 32 
would be rendered nugatory. The view 
which I am taking finds full support 
from the solitary judgment of the Karna- 


rules _ 
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taka High Court in. M. R. Channarayapa - 


v. Tahsildar and, Returning Officer, 
Malur, AIR 1980 ‘Kari 72. In that 
High Court, writ rules have been framed 
and R. 39 of theirs is identical with 
R. 32 of this Court, Cne of the ques- 
tions that arose in the aforesaid case 
before the jearned Jucge was whether 
the provisions of Order 27 of the Civil 
P. C. would apply to writ proceedings or 
not and the learned Judge on that as- 
pect of the matter observed thus (at p. 
74): 

“The Writ Proceedings Rules of 1977 
made by this Court, regulating the form 
and other details of procedure of writ 
petitions filed under Art. 226 of the Con- 
stitution, do not regulate the service of 
notices on the parties, By R. 39 of the 
Rules, the provisions of the Civil P. C. 
in matters not specifically dealt by the 
Rules and to the extent they are neces- 
sary, are made applicable to proceedings 
under Art. 226 of the Constitution, In 
matters of procedure, it is permissible 
to rely on the provisions made in the 
Code with such modifrations as are 
necessary in the contex. I am there- 
fore of the opinion that Order 27 of the 
Civil P. C. is applicable to writ pro- 
ceedings before this Court. In O. 27 of 
the Civil P, C.. we kave to read the 
words ‘writ petition’ wherever the word 
‘suit? occurs.” 


20. As a result of the aforesaid dis~ 
cussion, I find no escape from the con- 
clusion that in the matters which have 
not been specifically dealt with by the 
Writ Rules, the provisitns of the Civil 
P. C. to the extent they are necessary 
would be applicable to proceedings under 
Art, 226 of the Constitution, 


‘21. After having arrived at the afore- 
said conclusion, it would not have been 
necessary for me to deal with some of 
the specific provisions of the Code, which 
would become applicable to the writ 
proceedings: but in view of the judg- 
ment of this Court in Ram Kala’s case 
(AIR 1977 Puni & Har 87) (FB) which 
has to be specifically dealt with and also 
with a view to elucidate the point fur- 
ther I have decided to advert to certain 
provisions of the Code tke applicability of 
which would be attracted to the Writ 
Proceedings, 


22. Order 1, R. 1 ona O. 2, R. 3 talk 
of joinder of more then one plaintiff 
and causes of action. Cases have arisen 
in this Court where petitions have 
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been filed jointly by more than one 
petitioner and joining several distinct 
causes of action, In such cases the non- 
maintainability of the petition on the 
ground of misjoinder of parties and 
causes of action, has to be decided keep- 
ing in view the aforesaid provisions. In 
cases where there are numerous petitio- 
ners or respondents having the same in- 
terest, resort can be made to the provi-} 
sions of O. 1, R.-8, 


23. Reference may now be made to 
O. 22, Our attention was drawn, be- 
sides Ram Kala’s case, to some other 
judicial decisions for the proposition that 
O. 22, Rr, 3 and 4 would not apply to 
writ proceedings, But all those deci- 
sions have not taken into consideration 
the provisions of Rule 32 and have been 
rendered on the. interpretation of mn- 
amended S. 141 of the Civil P. C 
When a party dies, then a writ . 
petition cannot be heard and the legal 
representatives of the deceased have to` 
be brought on the record so as to en- ` 
able the Court to hear the petition on 
merits as in the absence of the legal re- 
presentatives of a party to the petition, 
it would not be permissible to hear the 
petition, on merits. In case a party dies 
and the legal representatives are nof 
brought on the record, then the Court 
is bound to dismiss that petition for want 
of necessary parties, The question that 
now arises for consideration is as to 
what should be the period of limitation 
for bringing on record the legal repre- 
sentatives of the deceased because the 
question of abatement would arise only 
when the legal representatives of the 
deceased are not brought on the record 
within the period of limitation, In other. 
words, what has to be seen is whether 
the provisions of the Limitation Act 
would also be attracted while dealing 
with the applications filed under Order 22 
for bringing on record the legal repre- 
sentatives of the deceased? In my 
view, the answer has to be in the nega- 
tive, R. 32 only makes applicable the 
provisions of the Civil P, C. There is no 
rule which may provide for the applica- 
bility of the provisions of the Limitation 
Act. So far as writ proceedings are 
concerned, there can be no gainsaying 
that the provisions of the Limitation Act 
do not apply nor have they been made 
applicable. A petition under Art, 226 
of the Constitution is not a suit and it 
is also not a petition or an application to 
which the Limitation Act applies. If[ 


180 P. & H. 


sueh is the position of law with regard 
to the applicability of the provisions of 
the amitation Act to writ petitions, 
then a fortiori the same principle would 
apply to miscellaneous applications filed 
in the writ petitions, It, therefore, follows 
that the provisions of the Limitation Act 
would not apply -to an application filed 
under O, 22 for bringing on record the 
legal representatives of the deceased. 


24. The question that would now 
arise ig as to what considerations or fac- 
tors have to be kept in mind while deal- 
ing with an application filed under 
O. 22? The answer to this question is 
very simple, i.e, that whatever conside~ 
rations are taken note of while dealing 
with a petition under Art, 226, would 
be adverted to for deciding an applica- 
tion under O. 22. For filing writ peti- 
tions no period has been indicated which 
‘may be regarded as an ultimate limit of 
action, There is no lower limit nor is 
there any upper limit and generally each 
case is judged on its own facts and in 
ease it is found that a party has been 
guilty of avoidable delay, then on that 
ground the Court refuses to exercise its 


extraordinary jurisdiction. The same 
factors would be taken into considera- 
tion while dealing with an application 


‘under ©. 22. Whenever a petitioner/ 
applicant is able to satisfy that an ap- 
plication has been filed within a reason- 
able time and any unnecessary delay 
has been avoided, then he would be 
entitled to a favourable order. In case 
it is found that the petitioner/applicant 
is guilty of laches, then the application 
would deserve to be rejected, As ear- 
fier observed, each case will have to be 
seen and judged on its facts, In this 
view of the matter, I am constrained to 
hold that the view taken in Ram Kala’s 
ease (AIR 1977 Punj & Har 87) (FB) that 
O, 22 of the Civil P. C. does not apply 
to the writ proceedings is not correct. 


25. This brings me to the provisions 
of O. 23, R. 1 of the Code. As has 
come in the contention of Shri Anand 
Swarup, the applicability of this provi- 
sion was sought to be avoided solely on 
the plea that a petition which has been 
dismissed as withdrawn could not be a 
bar to the filing of the second petition 
as in a petition which is got dismissed as 
withdrawn, the merits of the controversy 
are not gone into; but this approach of 
the learned counsel is without any merit. 
lit is correct that in the petition which 
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is dismissed as. withdrawn,. the merits of 
the controversy are not gone into but 
that fact by itself would not entitle a 
litigant to claim entertainment of his 
second petition in the wake of the pro- 
visions of O. 23, R. 1 which become ap- 
plicable to writ proceedings by virtue 
of R. 32. It may be noticeq that the 
applicability of the provisions cf O. 23, 
R. 1 shall have a very salutary effect as 
it would minimise to a great extent the 
ehances of the abuse of the process of 
this Court. To elucidate the point fur- 
Sher, I take an example. A litigant files 
a petition in this Court which comes up 
for motion hearing. During the argu- 
ments an impression is gathered that 
the Bench is not agreeing and the peti- 
tion is likely to be dismissed and on the 
basis of that impression, the petition is 
got dismissed as withdrawn. Thereafter, 
On same facts and in respect of the 
same cause of action a second writ peti- 
tion is filed. Now in such case, if the 
contention, of Mr. Anand Swarup is ac- 
cepted, then the second writ petition 
must be entertained and disposed of on 
merits one way or the other by passing 
a speaking order, Such a course, if ad- 
opted, would, in my opinion, not only 
result in the abuse of the process of the 
Court, but would also give handle to a 
dishonest and unscrupulous litigant to 
harass his opponent, 


26. By the applicability of the pro- 
visions of O. 23, R. 1, no constitutional 
tight of a litigant is being taken away 
A litigant has a right to withdraw his 
petition; but in case he wishes to file a 
fresh petition on the same cause Of ac- 
tion, then permission of the Court has 
to be taken, and fcr that purpose, proper 
legal foundation has to be laid, 

27. As a result of my aforesaid dis- 
cussion, I come to the following conclu~ 
sion :— 

(1) That in the matters which have 
not been specifically dealt with by the 
Writ Rules, the provisions of the Civil 
P. C., so far as they can be made ap- 
plicable, would apply to the proceedings 
under Art, 226 of the Constitution, 

(2) That the explanation added to 
S. 141 of the Civil P. C., by the Amend- 
ment Act, does not in any way nullify 
the effect of R. 32 of the Writ Rules. 

-(8) ` That when a writ petition is dis- 
my‘sed after contest by passing a speak- 
ing order, then such decision would ope- 
rate as res . judicata in any other proceed- 
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ah such as suit, a petition under Art, 32 
etc. Se 
' (4) That if a petition is dismissed 
‘only on the ground cf laches or the 
‚availability of an alternate remedy. or 
lon a ground analogous thereto, then any 
:other remedy by way of suit or. any 
other proceeding wil] not be barred on 
‘principle of res judicata, 
! (5) That eyen in cases where a peti= 
‘tion is dismissed on the 2round of laches 
or on the ground of alcernate remedy 
or on a ground analogous thereto, a 
‘second petition on the same cause of 
action under Art, 226 wculd be barred. 

(6) That there is an exception to 
proposition (5) that where the first peti- 
tion is dismissed on the ground that al- 
ternate remedy under the Act has not 
been availed of, then efter availing of 
the statutory remedy under the Act, a 
second petition may be maintainable on 
the principle that the same has been 
filed on a cause of action which has 
arisen after the decisioa of the appro- 
priate authority under fhe Act. 

(7) That a second pecition on similar 
facts and in respect of the same cause of 
action by the same party would not be 
maintainable even if his earlier peti- 
tion has been disposed of by one word 
‘Dismissed’, 


(8) That the provisions of O, 22 Civil 


P. C. would apply to che proceedings 
under .Article 226 of the Constitution. 
(9) That provisions o O. 23, R. 1 of 
the Civil P. C. would apply to the writ 
proceedings and that a petition which 
has simply been got dismissed as with- 
drawn would be a bar to the filing of a 
second petition on the same facts and in 
respect of the same catse of action. 
(10) That the provisicns of the Limi- 
fation Act are not applicable to the writ 
proceedings or the miscellaneous ap- 
- plications filed in the writ proceedings. 
.28. The case would now be placed 
for fina] disposal before the. Bench. _ 
D. S. TEWATIA. J.:— 29. I agree. 


KULWANT SINGH TIWANA, J. :— 30. 
I agree, 

HARBANS LAL, J.:—— 31, I agree. 
. G., C. MITAL, J.:— 22. I agree. 

K. S. TIWANA, J.: cfor himself and 
Surinder Singh J.):— 23. This petition 
under Arts, 226 and 227 of the Constitu- 
tion of India has been filed by Teja Singh 
petitioner stating that h= was employed 
as a Radiographer in the State of Pun- 
fab in 1959. He was posted in that capa- 
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city. in the General: Hospital. Sector 16 
at Chandigarh, At the time of the re- 
organization of the State, he was alloca- 
ted to the service of the Health Depart- 
ment of the Union Territory of Chandi- 
garh Vide letter No, 7364-GH-73/1230 D/- 
2nd Feb. 1973 which is Annexure p. 7, 
he was reverted to the State of Punjab 
from which service he was on deputa~ - 
tion to the Union Territory of Chandi- 


- garh, The petitioner has challenged this 


order on. the ground that he was a per- 
manent employee of the Union Territory 
of Chandigarh and after his allocation 
to this territory he could not be sent to 
the State of Punjab. 

- 34. The respondents in their written 
statements have contested the position 
taken by the petitioner and have averred 
that he was only on deputation to the 
Union Territory of Chandigarh and was 
reverted on administrative grounds. It 
was also put forward that the petitioner 
had no legal right to make the petition. 

35. It may be noticed that the 
petitioner filed Civi) Writ Peti- 
tion No, 1064 of 1973 Teja 
Singh v. U. T. Chandigarh, in which 
he had challenged the same order, that 
is, 7364-GH-II-73 issued in the month 
of Feb, copy of which was annexure 
P-14 to that petition and which is An-. 
nexure P. 7 in the present writ peti- 
tion, C. W. P. No. 1064 of 1973 was dis- 
missed on 2nd April, 1973 as withdrawn. 
An objection was raised on behalf of the 
respondents that since the earlier writ 
petition was dismissed as’ withdrawn 
without any permission having been 
sought by the petitioner or given to him 
by the Court to file a new petition on 
the same cause of action, the present 
writ petition could not lie, As there was 
a conflict in the decisions of this’ Court, 
the matter was referred to a Full Bench. 
A Bench of five Judges, yide judgment 
pronounced in this petition, that is 
C, W. P. 1522/1973, held :— 

“This brings me to the provisions of - 
O. 23 Rule 1.of the Code, As has come 
in the contention of Shri Anand Swarup, 
the applicability of this provision was 
sought to be avoided solely on the plea 
that a petition which has been dismissed 
as withdrawn could not be a bar to the 
filing of the second petition as in a peti- 
tion which is got dismissed as withdrawn, 
the merits of the controversy are not 
gone into; but this approach of the learn- 
ed counsel is without any merit, ft is 
correct that in the. petition which is dis- 
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missed as withdrawn, the merits of the 
controversy are not gone into but that 
fact by itself would not entitle a litigant 
to claim entertainment of his second 
petition in the wake of the provisions of 
O. 23 R. 1 which become applicable to 
writ proceedings by virtue of rule 32. 
.It may be noticed that the applicability 
of the provisions of O. 23 R. 1 shal] have 
a very salutary effect as it would mini- 
mise to a great extent the chances of 
abuse of the process of this Court. To 
elucidate the point further, I take an 
example, A litigant files a petition in 
this Court which comes up for motion 
hearing, During the arguments an im- 
pression is gathered that the Bench is 
not agreeing and the petition is likely. 
“to be dismissed and on the basis of 
that impression, the petition is got dis- 
missed as withdrawn, Thereafter on same 
facts and in respect of the same cause 
‘of action a second writ petition is filed. 
‘Now in such case, if the contention of 
Mr. Anand Swarup is accepted, then the 
second writ petition must be entertained 
and disposed of on merits one way or 
the other by passing a speaking order. 
Such a course, if adopted, would, in my 
opinion, not only result in the abuse of 
the process of the Court, but would also 
give handle to a dishonest and unscru- 
pulous litigant to harass his opponent. By 
the applicability of the provisions of 
Order 23 rule 1, no constitutional right 
of a litigant is being taken away. A liti- 
gant has a right to withdraw his peti- 
tion: but in case he wishes to file a fresh 
petition on the same cause of action, 
then permission of the Court has to be 
taken, and for that purpose, proper legal 
foundation has to be laid.” 

‘While deriving the conclusion on the 
last page in sub-para (9), the Full Bench 
observed :— 

“That provisions of O, 23 R. 1 of the 
Civil P. C. would apply to the writ pro- 
ceedings and that a petition which has 
simply been got dismissed as withdrawn 
would be a bar to the filing of a second 
petition on the same facts and in respect 
.of the cause of action.” 

$6. Teja Singh petitioner, who ap- 
peared in person, urged that the relief 
claimed in both the petitions was not the 
same, We have gone through the con- 
tents of CWP 1064 of 1973 and find that 
the same order was under challenge, which 
is in the present petition, The prayer 
made was also exactly the same, C. W. P. 
1064 of 1973 was got. dismissed simply 
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as withdrawn. Ne prayer was made for 
seeking the permission of the Court to 
file a fresh petition on the same cause 
of action nor was any accorded by the 
Court since no such prayer was made, 
In view of the Full Bench decision re- 
ferred to above, the present petition 
does not lie, 

37. The case of the petitioner in the 
present petition is that he was -perman- 
ently allocated to the Union Territory 
of Chandigarh, In C. W. P. No, 1064 of 
1973 in para 5, the position taken by him 
was “By another order, passed on the 
same day, viz. Aug. 31, 1968, the peti- 
tioner was finally allocated to the State 
of Punjab.” In para 6 of that petition, 
reiterating that position, he stated that 
“even though the petitioner had been 
finally allocated to the State of Punjab, 
yet on account of the orders at An= 
nexure P, 2, passed by the Central Gov- 
ernment, he was to continue working in 
the Union Territory of Chandigarh.” 
Even according to his own assertion in 


the previous petition, he was not allocat- 


ed to the Union Territory of Chandigarh, ` 
On that basis he has no cause to chal- 
lenging his reversion to the State of Pun- 
jab. 5 
38. For the foregding reasons the pre= 
sent petition is barred on the principle 
of res judicata as the earlier petition 
was got dismissed by him as withdrawn, 
No order as to casts, . 
Petition dismissed, - 
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Vidya Dhar, Petitioner v. Onkar Nath, 
Respondent. 

Civil Revn. No. 1429 of 1979, DJ- 6-1- 
1982.* 

(A) Civil P. C. (5 of 1908), S. 115; O. 14, 
R. 1 — Framing of issue — Words not con- 
forming with language of statute — Finding 
thereon in accordance with provisions of 
statute — Decision cannot be set aside in 
revision on ground of defect in issue. (Har. 
Urban (Control of Rent and Eviction) Act 
(11 of 1973), S. 13 (2) {¥).} 

In a suit for eviction under S. 13 (2) (), 
of the Act which makes a tenant liable to 
eviction if he leaves the tenanted house un- 
occupied for a continuous period of more 


* From order of Appellate Authority, Sirsa, 
. DJ- 28-1-1977. : 
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than 4 months, the isive framed was, 
“whether the house in dispute is lying un- 
inhabited for the last many years? If so, 
its effect”, and the period for which the house 
was actually left unoccupied as proved in 
evidence adequately covered the four months 
specified in the statute; 
Held that, though the issue was not happily 
worded and its answer sirictly did not con- 
form to the language of the statute, it is the 
essence of things which has to be gone into 
and not mere verbiage, especially in revision. 
Therefore in the instant case, as the evidence 
makes it noticeable that the house was left 
unoccupied for a long period which ade- 
quately covers the four months specified in 
the statute, the mere omission of the words 
“four months” in the isswe wlll not render 
the finding and decision thereon defective in 
the eye of law. (Para 4) 
(B) Haryana Urban (Control of Rent and 
Eviction) Act (11 of 1973, S. 13 (2) ©) — 
Tenancy for fixed term — Tenanted premises 
left unoccupied continuovsly for more than 
four months during fixed <erm of tenancy — 
Eviction under S. 13 (2) (v) sought after ex- 
piry of fixed term — Eviction can be granted. 
Eviction under S. 13 (2, (v) cannot be re- 
stricted by the provisions of S. 13 (3) Pro- 
viso 1. A tenant is liable to eviction under 
S. 13 (2) (v) if he leaves the tenanted house 
unoccupied for a continueus-period of four 
months even during a fixed term of tenancy. 
It is not correct to say thet if such a ground 
for eviction arises during the fixed term of 
tenancy it could not be made use of by the 
landlord after the expiry of the fixed term. 
The ground for eviction under S. 13 (2) (v) 
being based on the condtct or fault of the 
tenant, it cannot be wiped out by subsequent 
conduct of the tenant of removing the fault 
or in improving his conduct. The liability 
to eviction once incurred ias to remain sus- 
taining and can adequateky be cashed upon 
by the landlord anytime. 1973 Rent CJ (SN) 


Vidya Dhar v. 


26 (Punj), Rel. on. (Para 8) 
Cases Referred: Chronological Paras 
1973 Rent CJ (SN) 26 8 


S. C. Kapoor, for Petitioner; M. L. Sarin, 


. for Respondent. 


ORDER :— This is a revision petition pre- 
ferred by the tenant who was ordered to be 
ejected by the Rent Controller, Sirsa and 
whose appeal was dismissed by the Appellate 
Authority, Sirsa. 

. 2. Facts giving rise thereto, so far as the 
present petition is concerned, are that the 
respondent-landlord claimed ejectment of the 
tenant, amongst others, on the ground of the 
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tenant keeping the premises in dispute un- 
occupied for a long period. Evictior of a 
tenant is permissible under S. 13 (2) (v) of 
the Haryana Urban (Control of Rent and 
Eviction) Act, 1973 (hereafter referred to as 
the Act) when the tenant has ceased to oc- 
cupy the building for a continuous period of 
four months without reasonable cause. The 
ground pleaded by the landlord was denied 
by the tenant and this gave rise to issue 
No. 3 which was couched in this language :—- 


“Whether the house in dispute in lying un- 
inhabited for the last many years? If so, its 
effect ?” 


3. Both the officers below have returned 
the finding in favour of the landlord and this 
has resulted in ordering the ejectment of the 
petitioner and hence this revision petition. 


4. The sole contention of the learned 
counsel for the petitioner: is that the sue as 
struck by the Rent Controller is not directly 
in accordance with the language of the statute 
for there the minimum period of four 
months is mentioned for which the building 
should be left unoccupied by the tenent and 
that too without reasonable cause. Accord- 
ing to the learned counsel, if the issue itself 
is defective, the finding too must be taken 
to be defective despite the evidence as ap- 
praised by the officers below. It is nc doubt 
true that the issue is not happily worded and 
its answer strictly does not conform to the 
language of the statute but it is to the essence 
of the things that we have to go into and 
not to mere verbiage, more so in r2vision. 
From the perusal of the orders of the Rent 
Controller as also the Appellate Authority, it 
appears that the kind of evidence adduced 
by the landlord with regard to the tuilding 
in dispute lying uninhabited for a very long 
period becomes patently noticeable and that 
period can adequately cover the period of 
four months. The tenant did not plead any 
justifiable cause since he stuck to his ground 
that he had not vacated it ever. 


5. Coming to the evidence led by both the 
parties and its scope, it would seem that the 
Appellate Authority has confirmed the find- 
ings of fact recorded by the Rent Controller. 
He took into account the voters list to come 
to the conclusion, as also the inference, that 
the petitioner was occupying another house 
belonging to one Pushkar Dutt. Though 
some comment could be offered and was even 
attempted with regard to the value attached 
to the voters list, as the entries therein can 
neither be called presumptive nor conclusive, 
yet the finding was based on an ad-nission 
of the petitioner. That admission wes con- 
tained in the address supplied by the peti- 
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_ tioner to the-Rent Controller describing him- 
seif to be a resident of the house of Pushkar 
Duit as also the premises in dispute. No 
fault can be found on such deduction and 
inference drawn by the Rent Controller as 
also by the Appellate Authority. Effort was 
also made to- minimise the period during 
which the electricity connection of the house 
fn dispute remained disconnected and it was 
sought to be put within that period of tenancy 
during which the term was fixed. It was 
stated that the tenancy being fixed was ter- 
minable only on Dec. 4, 1973 and the elec- 
tricity connection was renewed on Nov. 22, 
1973. On this aspect as well, there seems no 
difficulty in upholding the inferences drawn 
by the Appellate Authority that the discon- 
nection of electricity was due to the fact that 
the premises had remained unoccupied for a 
sufficiently long period. And lastly there is 
oral. evidence ‘led by both the parties. The 
evidence led -by the landlord has been pre- 
ferred by the officers below to conclude that 
the premises had remained unoccupied for a 
_ very long period which inferentially means 
that for more than four months it had been 
` left unoccupied. This approach cannot be 
called either illegal or improper calling for 
any interference by this Court. 

6. The next question urged by the learn- 
ed counsel for the ‘petitioner -was that the 
said ground of eviction was not available to 
the landlord if it came into being during the 
period when the tenancy was for a fixed 


term. Reliance has been placed on the first. 


proviso to S. 13 (3) of the Act which is to the 
following effect :— 

“Provided that where the tenancy is for a 
specified period agreed upon between the 
landlord and the tenant, the landlord shall 

not, except under sub-clause (v) of Cl. (a), be 
entitled to apply under this sub-section before 
the expiry of such period. x 


7. This objection seems to be totally mis- ` 


conceived, as this proviso governs sub-sec. (3) 


of S. 13 of the Act and would have no ap-. 


plicability to’ the present controversy, since 
eviction sought herein is on the ground speci- 
fied in S. 13 (2) (v) of the Act. 


8. It was then contended’ that the ground 


if it arose during the time of fixed period of 
tenancy, could not be made use of by the 
landlord after the expiry of the fixed term as 
during that period, the tenant was completely 
on a holiday and he could leave the prémises 
unoccupied, without attracting any liability, to 
eviction. - This argument seems also to me. ‘to 
be totally misconceived because by merely 


fixing a term of tenancy, one cannot alter the g 
provisions of the Act. . The ground. for evic-. 


Nand Ram- v. State ` s 
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tion, if ‘based on the conduct or: fault of the} 
tenant, ‘cannot be wiped out by subsequent). 
conduct of the tenant of removing the fault 
or in improving his conduct. The liability 
to eviction once incurred has to remain sus- 
taining and can adequately be cashed upon 
ty the landlord. This view is fortified by al 
single Bench decision of this Court in 
Pal v. Fagir Chand, 1973 Rent CJ (SN) 26, 
which apparently was a case of the present 
kind. 

9. No other point arises in this petition. 

10. For the foregoing reasons, this peti- 
tion fails and is hereby dismissed without any 
arder as to costs. 

11. At the request of the learned coun- 
səl for the petitioner, one month’s time is 
granted to the tenant to vacate the premises. 

Petition dismissed. 
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RAJENDRA NATH MITTAL, F. 

Nand Ram and others, Applicants v. State 
of Punjab, Respondent. 

Civil Misc. No. 836-C-I of 1981, D/- 2-11- 
1981. 

Civil P. C. ( of 1908), S. 152 — Land Ac- 
quisition Act (1894), S. 28 — Omission in 
judgment to award interest om compensation: 
is accidental slip within S. 152 — - It can be 
rectified any time. 

Interest under S, 28 is an integral part ‘of 
compensation which is to be awarded by the 
Court. Omission in the judgment to award 
interest on compensation constitutes an ac- 
cidental slip within the meaning of S. 152, 
Civil P. C. and can be rectified at any-time. 
AIR 1976 Orissa 203, Rel. on. (Para 2) 
Cases Referred: Chronological Paras 
AIR. 1976 Orissa 203 2 

Ashok Aggarwal, for Applicants; U. D. 
Gaur, Advocate General Haryana, for Res- 
pondent. 

ORDER :— Briefiv, the facts of the cass 
are that some land of the petitioners 
situated in village Chhattera, District Sone- 
pat, was acquired by the State Government 
under the Land Acquisition Act. The award 
was given by the Collector on Sept. 13, 1961. 


They were not satisfied with the award of | 


the Collector and they got the matter referred 
to the Civil Court under S: 18 of the Act. It 
dismissed the application on 28th Jan., 1963, 
and‘ maintained the award ‘of the Collector. 
They came up in appeal to this Court. 
Coutt increased the compensation with res- 


pect to Ghahi land but did not grant the 
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interest on.the enhanced amount: They. have 
filed the application under Ss, 151, 152 and 
153 of the Code. of Civil, Procedure, praying 
that they should be grantec interest on that 
amount, 


2. The only aiaa thst arises for de- 


termination is as to whether the petitioners- 


can claim the interest on the enhanced 
amount after a-lapse of asout eight years. 
Section 28 of the L. A. Ac: provides that if 
the sum which, in the opinion of the Court, 
the Collector ought to have awarded as com- 
pensation is in excess of the sum which the 
Collector did award as c3mpensation, the 
award of the Court may direct that the Col- 
lector shall pay interest on such excess at the 
-rate of six per centum per annum from the 
date on which he took possession of the land 
to the date of payment of such excess into 
Court. From a perusal of the section, it is 
evident that the interest is an integral part 
of the compensation which ‘s to be given by 
the Court. It has been enzcted to compen- 
sate the owner if the payment is delayed by 
the State. Section 152 of ihe Code entitles 
the Court to rectify clerical or arithmetical 
mistakes in judgments or errors therein from 
any accidental slip or omission at. any time. 
The above mistake is an accidental slip and, 
according to the section, can be réctified at 
any time. In thë aforesaid view, I get sup- 
port from the following observations of the 
Division Bench in J ayakrishna Mangaraj 
Mohapatra’ v. State of Orissa, ns 1976 
Orissa 203 at page 204) :— 


“Statutory interest provided under S. 28 of 


the Land Acquisition Act is an integral part’ 


of the decree to be passed by the Court and 
the Court, while determininz compensation 
under the Act, has to award the same. An 
omission to award statutory interest is an 
error which can be cured 3y the Court in 
exercise of its power under E. 152, Civil P. C.; 
for an application under $, 152, Civil P. C. 
there is no period of limitation prescribed 
under the law and unless a third party has 
acquired an interest in the decree without 


knowing that’ there is an ‘accidental slip - 
or omission in it such accidental slip on 


omission can be rectified urder S. 152:” 


I am in respectful ee with the above- 


said observations. 
3. It may. be mentioned “that prior to Tst 


July, 1967, the interest provided under S. 28, 


‘of the L.-A. Act was.4 per cent per. annum 


and thereafter it. was enhanced to 6 per cent 


per annum. . The, petitioners. are, therefore, 


entitled to..interest at the ratei of 4: per cent — 


per, annum from the date cf taking over of 


the possession of the land by the State up tò- 


Sis Ram v. Sukh Lal 


` AIR 1964 Mad 269. (FB) 


` AIR 1955 NUC (Punj) 5719 
‘AIR 1952 SC 47 


f P.. & H. 185 
30th June; -1967, and at thè rate of 6 per cent 
per annum thereafter till the compensation 
was paid. 

4. Consequently, I accept, the application, 
modify the judgment and grant interest ac- 
Seeding. No order as to costs. 

Application accepted. 
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J. V. GUPTA, J. 

’ Sis Ram, Appellant v. Sukh Lal and others, 

Respondents, 

Second Appeal No. 1884 of 1970, DJ- 
22-10-1981.* 

Transfer of Property Act (4 of 1882), Sec- 
fion 92 — Principle based on justice, equity 
and good conscience was applied to Punjab 
— Redeeming co-mortgagor was not a mere - 
charge holder in respect of other co-mortga- 
gors — Non-payment of their share to the re- 


deeming co-mortgagor within time prescribed. _ . 


under Art. 148, Limitation Act, 1908 would 
bar them from redeeming. (Limitation Act: 
(1963), Art. 61). ; 
Though S. 92, T. P. Act was as such not 

applicable to the State of Punjab the principle 

underlying the section being one based on 

justice, equity. and good conscience was ap- 

plicable and-.therefore where one of the 

several mortgagors paid up and discharged 

the entire mortgage debt he should be held 

to be subrogated to all the rights of the 

mortgagee and not merely as holding a 

charge on the property for the share of the 

debt due by the non-redeeming co-mortga- 

gors and which he was entitled to claim from 
them. Therefore, the redeeming co-mortga- 
gor would be the mortgagee qua the other 
co-sharers and if the latter fail to pay up their 
share of the debt within time prescribed for - 
redeeming a mortgage under Art. 148, Limita- 
tion Act, 1908 (Art. 61 of 1963 Act) theis 
right would become extinct. AIR 1953 SC 1, 

Foll. (Paras 5 and 6) 
Cases Referred: Chronological Paras 
AIR 1979 SC 1937 

AIR 1977 Ker 148 (FB) 


AIR 1959 Punj 170 
AIR 1957 Mys 1 (FB) 
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AIR 1953 SC 1. 


* Against judgment and decree of S. .R. 
Bakshi; Addi. Dist, J., Karnal, D/- 24-7- 
1970. ` ` . 
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AIR 1942 Lah 135 © 5 
AIR 1941 Pat 147 5 
AIR 1938 Lah 184 ; 5 
AIR 1936 Lah 290 3 
AIR 1928 All 241 : 26 All LJ 298 3 


Sh. R. S. Mittal and Sh. N. K. Khosla, for 
Appellant; Sh. J. K. Sharma, for Respon- 
dents. 


JUDGMENT :— The plaintiff-appellant 
has filed this appeal against the judgment 
and decree of the Additional District Judge, 
Karnal, dated July 24, 1970, whereby the de- 
cree of the trial Court dismissing his suit was 
maintained. i 

2. The appellant filed a suit against Sukh 
Lal and others defendants-respondents, for a 
declaration to the effect that he had become 
tbe owner of one-balf share of the suit land 
and that the sale of a portion of the said land 
by Shrimati' Patori in favour of Sukh Lal, 
respondent, on June 6, 1968, was not bind- 
ing on him. It was alleged in the plaint that 
Data Ram was the original owner of the 
land and he mortgaged orally the suit land 
in favour of Jawahra for a sum of Rs. 440/- 
for which the mutation was sanctioned on 
Nov. 30, 1903. It was alleged that Data Ram 
died before 1947, and the appellant, 
Sukh Lal, respondent, and several others 
being his heirs, became the mortgagors qua 
the suit land. It was also alleged that 
Jawahra mortgagee also died before 1947 
and Hardeva and others became the mort- 
gagees being the heirs of Jawahra. The ap- 
pellant and Sukh Lal, respondent, filed an 
application in the Court of the Revenue As- 
sistant, Karnal, against the mortgagees for 
redemption of the mortgage and also deposit- 
ed Rs. 440/-. By order of the Revenue As- 
sistant dated May 8, 1947, the redemption 
was ordered in favour of the appellant and 
Sukh Lal, respondent. It was further alleged 
that the share of the mortgagors other than 
the appellant and Sukh Lal, respondent, 
came to be mortgaged with them and the pos- 
session of the land was also given to them. 
-The mutation was sanctioned in their favour 
of June 9, 1947. According to the appellant, 
the mortgage was more than 60 years’ old 
at the time of sale by Shrimati Patori on 
Tune 6, 1968. So, he and Sukh Lal, respon- 
dent, had become the owners of the land, in 
suit, in equal shares and Shrimati Patori 


mortgagor had no right to sell the land in-. 


asmuch as she had lost all rights in the land 
by efflux of time. The sale made by 
Shrimati Patori mortgagor, to Sukh Lal, res- 
pondent, was not binding on him to the ex- 
tent of one-half share. The suit was con- 
tested by the defendants-respondents on vari- 
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ous grounds and on the pleadings of the 
parties, the following two preliminary issues 
were framed by the trial Court : 

1. Whether the persons recorded as mort- 
gagors owners of the suit land are not neces- 
sary parties in this case? 


2. It being the very case of the plaintiff 
that the share of mortgagors other than the 
plaintiff and defendant No. 1 came to be 
mortgaged with the plaintiff and defendant 
No, 1 in consequence of the redemption 
order obtained by them on May 8, 1947, 
whether the plaintiff can claim extinction of 
the right of redemption of this mortgage on 
the ground that the original mortgage by 
Data Ram was created in the year 19037 


3. Relief. 

No finding was given on issue No. 1, issue 
No. 2 was found against the appellant and 
consequently, his suit was dismissed by the 
trial Court. In appeal, the finding of the 
trial Court on issue No. 2 was maintained. 
Feeling aggrieved against the same, the ap- 
pellant has come up in second appeal to this 
Court. 


3. According to the findings of the lower 
appellate Court, the position of the other co- 
mortgagors was that of co-sharers with the 
mnortgagors who’ redeemed the mortgage and, 
therefore, no question of extinction of the 
tight of ownership, by lapse of time, arose 
in the present case. It was also held that 
the provisions of S. 92 of the T. P. Act, 
(hereinafter called the Act) were not attract- 
ed to the present case in view of the auth- 
ority of this Court reported in Janardhan 
Bhagwan Dass v. Sham Lal Nand Lal, AIR 
1959 Punj 170, wherein, according to the 
learned Additional District Judge, it was held 
that the mortgagor, who has redeemed the 
whole mortgage, cannot be taken to have 
been subrogated to all the rights of the ori- 
ginal mortgagees. The learned counsel fon 
the appellant contended that both these find- 
ings, arrived at by the lower appellate Court, 
are erroneous, in jaw, as well as on facts. 
According to the learned counsel, it has no- 
where been held in Janardhan Bhagwan Dass’s 
case (AIR 1959 Punj 170) (supra), that a co- 
mortgagor who has redeemed the whole 
mortgage could not be taken to have been 
subrogated to all the rights of the original 
mortgagee. Even though the provisions of 
the Act, as such are not applicable, argued 
the learned counsel, yet the principles of 
S. 92 of the Act have always been made ap- 
plicable on the principles of justice, equity 
and good conscience and, therefore, in 
equity, the appellant and Sukh Lal, respon- 
dent, had been subrogees qua the other non- 
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redeeming co-mortgagors and the limitation 
for redemption qua the mon-redeeming co- 
mortgagors was 60 ‘years from the date of 
the original mortgage which, in the present 
case, was in the year 1903. In support of 
his contention, the learned counsel relied 
upon Ram Chander v. Prabhu Dayal, AIR 
1955 NUC (Punj) 5719. The decision in the 
said case was given in Regular Second Ap- 
peal No. 789 of 1951 decided on Feb. 9, 1955. 
The learned counsel also relied upon a Full 
Bench judgment of the Madras High Court 
in Valliamma v. Sivathanu, AIR 1964 Mad 
269, which was later on also affirmed by the 
Supreme Court in Valliama Champaka Pillai 
v. Sivathanu Pillai, AIR 1379 SC 1937. On 
the other hand, the learned counsel for 
the respondents, submitte] that the posi- 
tion of a redeeming co-mortgagor is that 
of a charge holder. He dces not become the 
mortgagee qua the non-redeeming co-mort- 
gagors. According to the learned counsel, 
the redeeming co-mortgager is only entitled 
to enforce the charge on tae mortgaged pro- 
perty and he has no other right qua the non- 
redeeming co-mortgagors -who are co-sharers 
_ in the property redeemed earlier. In support 
of his contention, the learmed counsel placed 
teliance on Mahommad AL v. Ghulam Nabi, 
AIR 1936 Lah 290; Ganeshi Lal v. Joti Per- 
shad, AIR 1953 SC 1; Kedar Lal v. Hari Lal, 
AIR 1952 SC 47; Lakshm. Pilla v, Easwara 
Pillai, AIR 1977 Ker 148 (FB); Aziz Ahmad 
Khan v. Chote Lal, ATR 1928 All 241 and 
Kenchappa v. Rokhade Nagappa, AIR 1957 
Mys 1 (FB). 

4. I have heard the learned counsel for 
the parties at a great lenpth and have also 
gone through the case law sited at the bar. 

5. The only question involved in Janar- 
dhan Bhagwan Dass’s case (AIR 1959 Punj 
170) (supra), was whether the non-redeeming 
co-mortgagors were entitled to redeem thein 
share only and that they vere not bound to 
bring a suit for the redemption of the entire 
mortgaged property. While dealing with this 
contention, it has been hed therein that it 
will be in accordance with the principles of 
justice, equity and good conscious to allow 
the plaintiffs (on-redeeming co-mortgagors, 
in that case) to redeem their share of the 
property on payment of “he proportionate 
amount of the mortgage money. In the said 
case, reference has also beer made to the de- 
cision of the Supreme Cour: in Ganeshi Lal’s 
case (AIR 1953 SC 1) (supra} and observa- 
tions were made -by the Sapreme Court in 
that case, reproduced in para 5, are as 
follows : 

- “Tf we remember that the doctrine of sub- 
fogation which means. substitution of one 
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person in place of another and giving. hin 
the rights of the latter is essentially an equi. 
table doctrine in the origin and application, 
and if we examine the reason behind it, the 
answer to the question which we have to de- 
cide in this appeal is not difficult. Equity 
fnsists on the ultimate payment of a debt by 
one who in justice and good conscience is- 
bound to pay it, and it is well recognised 
that where there are several joint debtors, 
the person making the payment is a principal 
debtor as regards the part of the liability he 
is to discharge and a surety in respect of the 
shares of the rest of the debtor. Such being 
the legal position as among the co-mortgagors, 
if one of them redeems a mortgage over the 
property which belongs jointly to himself 
and the rest, equity confers on him a right 
to reimburse himself for the amount spent 
in excess by him. in the matter of redemp- 
tion; he can call upon the co-mortgagors to 
contribute towards the excess which he has 
paid over his own share.” 

Thus, it can be held that though the provi 
sions of S, 92 of the Act as such are not ap- 
plicable to the State of Punjab, but the said 
principles being based on justice, equity and 
good conscience, have always been made a 
plicable. In this view of the matter, it is 
clear that the lower appellate Court has erred 
in placing reliance on Janardhan Bhagwan) 
Dass’s case (AIR 1959 Punj 170) (supra), in 
coming to the conclusion that the redeeming 
co-morigagors cannot be taken to have been 

subrogated to all the rights of the original 

mortgagee. In fact, Ganeshi Lal’s case (AIR 

1953 SC 1) (supra), decided by the Supreme 

Court, was from Punjab and the principles 

contained in S. 92 of the Act were made ap-~ 

plicable as it was held therein that the doc- 

trine of subrogation which means substitu- 

tion of one person in place of another and 

giving him the rights of the latter is essentially 

an equitable doctrine in its origin and ap- 

plication, and if we examine the reason be~ 

hind it, the answer to the question which we 

have to decide in this appeal is not difficult. 

Equity insists on the ultimate payment of ‘a 

debt by one who in justice and good con- 

science is bound to pay it, and it is well re-i 
cognised that where there are- several joint 

debtors, the person making the payment is a 

principal debtor as regards part of the liabi-| 

lity he is to discharge and a surety in respect 

of the shares of the rest of the debtors. The 







_ contention raised on behalf of the respon- 


dents, that the position of a redeeming co- 
mortgagor is that of a charge holder, in one 
sense does not go contrary to these princi- 
ples. Of course, the redeeming co-mortgagoy 
has a charge on -the property till the non= 


¥88 P. & H. 


gedeeming co-mortgagor makes tbe payment 
of his share in the mortgaged property, but 
it does not advance the case of the respon- 
dents more than this. The non-redeeming 
co-mortgagor cannot be said to be a co-sharer 
fill the amount of his share is paid by him to 
the redeeming co-mortgagor, the limitation 
‘or which was then provided under Art. 148 
of the Limitation Act, 1908. This matter 
has been fully discussed in Ram Chander’s 
case (AIR 1955 NUC (Punj) 5719) (supra) 
by a learned single Judge of this Court. Re- 
ference therein has also been made to Abdul 
Ghafur Khan v. Firm Mangat Rai Ganga 
Sahai, AIR 1938 Lah 184 and Khuda Bakhsh 
vy. Ata Mohammad, AIR 1942 Lah 135. It 
has been clearly held in Ram Chander’s case 
(supra), that the position of a co-mortgagor 
who redeems the entire mortgage is that of 
a mortgagee and not that of a mere charge 
holder in respect of the other co-sharers. The 
same view has also been taken by the Patna 
High Court in Mukh Narain Singh v. Ram- 
- lochan Tiwari, AIR 1941 Pat 147. It has 
' been further observed in Ram Chander’s case 
-(supra) that a co-mortgagor who has redeem- 
„~ed a mortgage is subrogated to the position 
of the mortgagee and a suit against him by 
the other mortgagors for redemption is 
governed by Art. 148 and time runs against 
the plaintiffs from the date of the original 
` mortgage. I am in full agreement with these 
. ‘observations in the above-said case. 


6. For the reasons recorded above, this 
‘appeal succeeds and is allowed, The judg- 
‘ment and decree of the lower appellate Court 
are set aside and the finding of the Courts 
below on issue No. 2 is reversed. Since the 
matter had been decided on the preliminary 
issues only and the appellant’s suit was dis- 
missed, this case is demanded to the trial 
Court for fresh decision on merits in accord- 
ance with law. The parties, through their 
counsel, have been directed to appear in the 
trial Court on Nov. 27, 1981. 
the case be sent back immediately. No costs. 

Appeal allowed. 
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Siri Kishan and others, Appellants v. Mem 
Chand. died by L. R., Respondent. 


Second Appeal No. 822 of 1970, D/- 9-10- 
-1981.* 


From decree of Addl. Dist. J., Rohtak, D/- 
2-6-1970. 
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The record of- 
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East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948), Ss. 9 and 3¢ — Sale of land in 1961 — 
during consolidation — Mutation not sanc- 
tioned in favour of vendee — Revocation of 
consolidation in 1964 and fresh notification 
for consolidation in 1966 — Sale, held, not 
void — Parties to the sale were bound by tke 
transaction. 


Respondent was owner of certain agricul- 
tural land. In 1969, consolidation proceed- 
ings started and the land held by him was 
put in hotch-pot and he was allotted cer- 
tain land. After the allotment was made, he 
sold the land on 9-10-1961. Since consolida- 
tion was going on, mutations with regard to 
the aforesaid sales were not sanctioned in 
favour of vendees. In 1964, notification of 
consolidation was revoked and thereafter a 
fresh notification was issued in 1966 for 
consolidation. Respondent was allotted the 
land in that consolidation, and possession 
was given to him. Vendees filed suits for 
possession. 


Held, vendees were entitled to. succeed. 
In view of revocation in 1964, consolidation 
would be deemed to have been started in 
the year 1966 and since sale was made in 
1961, Sec. 30 of the Act was not applicable. 
What S. 30 said wes that the rights of all 
land-owners or occupancy tenants would 
have to be found out as existing on the date 
of the publication of notification for conso- 
lidation under S. 14 and all transactions 
with regard to the land covered by the noti- 
fication made during the operation of conso- 
lidation would be ignored by the consolida- 
tion authorities and fresh re-partition would 
be made as if no iransaction occurred dur- 
ing the consolidaticn operations. But as 
regards the rights of the parties to the trans- 
actions inter- se they would bind them and 
the transferee could enforce in a Court of 
law the transaction against the transferor 
and follow the land which was allotted to 
the transferor during consolidation since 
there was no indication in the séction that 
the transaction itself would be totally void 
even between the parties to the same. Sec- 
tion 9 was not applicable. Even if it was 
assumed that S. 9 was applicable since Sec- 
tion 30 of the Act was not in absolute terms 
to render all transactions void and only en- 
visaged that the same would not be given 
effect to-so as to effect the rights therein of 
any other land-owner or tenant having right- 
of occupancy, the sale transactions in dis- 
pute would not be held to be void and the + 
same could be ignored for purposes of carry- 
ing out the scheme of consolidation and by 
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treating the vendor as the cwner of -the pro- 
perty. Hence, the impugned sales could not 
be held to be contrary to ny provision of 
the Act and, therefore, couki not be held to 
be void under S. 9 of the Act. 1967 Cur 
LJ 146 (Punj) and AIR 1972 Punj 274, Rel. 


on. (Paras 4, 5, 6, 11) > 
Cases Referred: Chronological Paras 
AIR 1972 Punj 274:74 Pum LR 734 8,9 
1967 Cur LJ 146 (Punj) - 8 


H. L. Sarin and M. L, Sarin, for Appel- 
lants; Chandra Singh, for F.espondent. 


JUDGMENT :— Whether a sale of any 
other alienation made during the currency 
of the consolidation, without obtaining per- 
mission of the Consolidaticn Officer, would 
be void between the parties to the trans- 
action, in view of S. 30 of the East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act, 1948, & the sole ques- 
tion of law of somewhat Significant import- 


ance which arises in these two appeals, 
R. S. A. Nos. 822 and 823 of 1970. 

2. Mam Chand was owner. of certain 
agricultural land in village Badasa, tahsil 


Jhajjar, district Rohtak. In 1960, consolida- 
tion proceedings started in the village and the 
land held by Mam Chand was put in hotch- 
pot and during consolidation he was al- 
lotted 71 Kanals 10 Marles comprised in 
Khasra Numbers detailed in para 1 of the 


plaints. After the allotment was made to 
him of the said 71 Kanals 10 Marlas, on 
9th Oct., 1961, Mam Chand sold by two 


separate registered sale deecdS for Rs. 10,000/- 
each, half of the land to Siri Kishan and 
others, plaintiffs in this ceppeal, and the 
balance half to Siti Raj and others, plaintiffs 
in R, S. A. No. 823 of 1970. Since the con- 
solidation was going on, mutations with re- 
gard to the aforesaid sales were not sanction- 
ed in favour of the vendees. In the year 
1964, the notification of consolidation was 
revoked and thereafter a tresh notification 
was issued in the year 1965 for consolida- 
tion. In pursuance of that, consolidation 
started in the year 1966. Since the name of 
Mam Chand continued in tke revenue records 
to be the owner of 71 Kanals 10 Marlas, he 
was allotted 107 Kanals 13 Marlas, the de- 
tailed Killa numbers of which are stated in 
the body of the plaints, amd possession was 
given to him. On 2nd Aug., 1967, the two 
sets of vendees of Mam Chand filed the pre- 
sent two suits for recoverirg possession in 
each for half of 107 Kanals 13 Marlas of 
land allotted during the consolidation to 
Mam Chand in lieu of 71 Kanals 10 Marlas 
of land which had been scid: to them ..in 
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equal shares. While Mam Chand defendant 
admitted that in lieu of 71 Kanals 10 Marlas, 
he was allotted 107 Kanals 13 Marlas dur- 
ing consolidation, he denied having made 
any sale to the plaintiffs and pleaded that he 
had executed lease deeds. and the plaintiffs 
were his tenants and, as such, Civil Court 
had no jurisdiction to try the suits. The 
trial Court found, after evidence was led on 
the issues framed in the case, that the plain- 
tiffs had proved the due execution of the 
sale deeds in their favour, the story of lease 
set up by the defendant was wholly untrue 
and as such the Civil Court had the juris- 
diction. However, it found that both the 
sales were void in view of S. 30 of the 
E. P. H. (C. and P. of F.) Act, 1948 (herein- 
after called the Act) and, therefore, 
dismissed the suits. The plaintiffs filed ap- 
peals which met with the same fate, The 
plaintiffs have come to this Court in these 
second appeals. 


3. These appeals have to be decided on 
the finding of facts, namely, that Mem 
Chand sold his entire land, 71 Kanals 
10 Marlas, which was allotted to him during 
the first consolidation which started prior 
to the sales and which was revoked in the 
year 1964, i.e., after the sales were made 
and thereafter fresh consolidation started 
in the year 1966 during which 107 Kanals 
13 Marlas of land was allotted in lieu of 
the aforesaid land. On these facts, I am of 
the opinion that, viewing the case from any 
angle, the plaintiffs-appellants are entitled to 
the decrees for possession as prayed for 
against Mem Chand, defendant-respondent, 

4. Mem Chand was allotted 71 Kanals 
10 Marlas of land in the first consolidation 
and after that allotment he made the sales 
to the plaintiffs in the year 1961 and ‘the 
consolidation was revoked in the year 1964. 
Fresh consolidation started in the year 1966 
by issue of a fresh notification under S. 14 
of the Act. Therefore, by revocation of the 
earlier consolidation it has to be deemed as 
if no consolidation took place earlier and 
the impugned sales were made at a time 
when no notification under S. 14 of the Act 
was in operation, and as if the consolidation 
in the village started for the first time in the 
year 1966. In view of these facts, the con- 
solidation will be deemed to have been start- 
ed in the year 1966 and since the sale was 
made in the year 1961, the provisions con- 
tained in S. 30 of the Act would not be ap- 
plicable to the facts of. the present- case. 
Therefore, the Courts below were in error 
in applying S. 30 of the Act to the. facts of 
the present case. Once that is so, the plain- 
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tiffs were entitled to follow the land which 
was allotted in lieu of 71 Kanals 10 Marlas 
purchased by them, in the consolidation pro- 
ceedings of 1966 and seek possession thereof 
from the person who came in its possession, 
namely, Mam Chand, the original vendor 
and, therefore, on this ground alone, the 
suits deserve to be decreed, 


5. Even if it is assumed that the sales 
were made at a time when the first consoli- 
dation procedings were on and the revoca- 
tion of consolidation after the making of 
sales would not be affected by the operation 
of S. 30 of the Act on the date of sale, 
i.e., 9th Oct., 1961, still I am of the view 
that S. 30 of the Act has been misinterpret- 
ed and, thus, wrongly applied to the facts of 
the present case. It will be useful to notice 
two provisions in this regard, namely, Ss. 9 
and 30 of the Act -which are reproduced 
below :— ‘ 
_ “9, The transfer or partition of any land 
contrary to the provisions of this Act, shall 
be void.” 
` “30, After a notification under sub-sec. (1) 
of Section 14 has issued and during the pen- 
dency of the consolidation proceedings no 
landowner or tenant having a right of occu- 
pancy upon whom the scheme will be bind- 
ing shall have power without the sanction 
of the Consolidation Officer to transfer of 
otherwise deal with any portion of his ori- 
ginal holding or other tenancy so as to affect 
the rights of any other landowner or tenant 
having a right of occupancy therein “under 
the scheme of consolidation.” 


Admittedly, no sanction of the Consolidation 
Officer to make the impugned transfers was 
obtained in the present cases. Therefore, it 
has to be seen whether the impugned sales 
would be hit by S. 30 of the Act to such an 
extent that the contract between the two 
parties would be totally void or would bind 
them inter se without affecting the consolida- 
tion proceedings or the scheme of consolida- 
tion with the result that the particular 
Khasra numbers consisting of 71 Kanals 
10 Marlas belonging to Mam Chand, which 
was put in a hotch-pot during consolida- 
tion of 1966, would be treated for the pur- 
‘poses of consolidation as belonging to bim 
alone and not to the two sets of vendees 
and the fresh allotment would be made dur- 
ing consolidation in the name of Mam Chand 
and whatever is allotted in lieu of the Khasra 
numbers comprised in 71 Kanals 10 Marlas 
would be treated in law as having been sold 
by Mam Chand to the two sets of vendees 
in equal shares, Yo find out the answer, 
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‘to the State Government. 


ALR 
the scheme of the Act will have to be notic 
ed 


The title of the Act clearly gives an indi- 
cation that the Act has two purposes. One 
is to consolidate the holdings of land-owners 
and tenants and the other is to prevent frag- 
mentation of holdings of the land-owners 
and tenants. As regards prevention of frag- 
mentation, the matter is covered by Chap. I 
consisting of Ss. 3 to 13 and this chapter 
would come into force for a ‘notified area® 
as may be specified by the State Govern- 
ment under S. 3 of the Act and then undes 
Section 5 of the Act, the State Government 
has to determine the ‘standard area’ which; 
would be considered as the minimum area’ 
necessary for profitable cultivation in the: 
said ‘notified area’. It is not the case of the’ 
parties that the State Government ever spe-! 
cified the estate where the land in dispute is 
situated as a ‘notified area’ or any ‘standard 


area’ was determined in that notified area.| © 


Hence Chap. II would not be applicablel 
and S. 9 which comes in that chapter would} 
also not be applicable to the facts of thel 
present case, 


6. Chapter III talks of ‘consolidation of 
holdings’. This chapter consists of Ss. 14 
to 36. Section 14 provides for the issue of 
a notification by the State when it considers 
proper that for better cultivation of land in 
any estate or a group of estates op any part 
thereof, consolidation of holdings is neces- 
sary and a scheme in this regard deserves to 
be made, After the notification is published 
then the Consolidation Officer so empowered 
prepares a draft scheme against which ob- 
jections are heard and then there are provi- 
sions for appeal, second appeal and petition 
The scheme pro- 
vides for the method of calculation of differ- 
ent qualities of land originally held by the 
land-owners or tenants the method of allot- 
ment during consolidation in lieu thereof, 
provision of minimum and maximum num- 
ber of plots in lieu of the original number 
of plots to each land-owner or tenant, the 
method of fixation of major portion of each 
land-owner or tenant and, various . other 
matters in order to consolidate the holdings 
of land-owners or tenants for better cultiva- 
tion taking into consideration the position 
which prevails at the time of publication of 
the notification for consolidation. . 

Tt will be best to have the example of 
Mam Chand land-owner to further under- 
stand the scheme of this chapter. If Mam 
Chand had not made the two sales in dispute 
then he would have continued to be the 
owner of particular Khasra numbers com- 
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prised in 71 Kanals 10 Matlas throughout 
the currency of the consolidation proceedings 
and under the scheme of ccnsolidation pre- 
pared on that basis he world have been 
- allotted land in lieu thereof. Similar would 
be the position of all other land-owners or 
tenants owning or possessing land in the 
revenue estate for which the notification for 
consolidation was issued. However, if he 
makes a sale, the same would be ignored 
and land would be allotted im the same man- 
ner as if he had not made the sale. 


If Section 30 had not been enacted then 
the result would have been that the sales, 
gifts, mortgages or creation of leases, etc., 
namely any sort of alienation by a Jand- 
owner or a tenant made during tho currency 
of the consolidation proceed.ngs would have 
had to be recognised for purposes of conso- 
lidation scheme and while doing so it would 

‘have become impossible to Hnalise a conso- 
lidation scheme because the moment a 
scheme was finalised, on the next day there 
would be a fresh such transaction and again 


a fresh scheme would have to’ be prepared -~ 


and in this manner, it would have been an 
unending process and the very purpose of 
framing a scheme to consolidate the holdings 
would have never fructified. In order to 
avoid this, a deadline was fixed by enacting 
Section 30 of the Act that whosoever was 
owner or was entitled to occupy the land on 
the date of notification pub:ished under Sec- 
tion 14 of the Act was to be considered as 
the owner or occupier of the land for pur- 
poses of consolidation scheme and for im- 
plementation of the same. All such trans- 
actions made during the currency of the 
consolidation had to be ignored by the con- 
solidation authorities and notwithstanding 
such transactions, the origweal holding of a 
land-owner or a tenant could be allotted by 
the consolidation authoriies under the 
scheme of consolidation to any other land- 
owner or tenant and. the transferee of the 
original holding could not come forward 
and raise objection during consolidation that 
the same had been purchased by him and, 
therefore, should be kept cut of consolida- 
tion or that he has become a ‘new tand- 
owner or a tenant, as the zase may be, by 
virtue of the transaction and, therefore, he 
is entitled to have the scheme modified so 
as to include his name in the scheme and 
then to have allotment of land under the 
scheme on that basis and also to file objec- 
‘tions, appeals and petitions before the State 
Government. 


By making a provision like S. 30, the trans- 
feree of the original holding „or tenancy 
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who acquired rights during the currency of 
consolidation were kept out of the consoli- 
dation proceedings. However, S. 30 no- 
where goes to show that the transfer or 
other transaction, of the original holding or 
tenancy was to be treated as completely 
void even between the parties to the trans- 
action, otherwise it would have been so spe- 
cifically provided in S. 30. Even by neces- 
sary intendment or implication, I find) that 
the Legislature while enacting S, 30 never 
wanted to make a provision that such -trans- 
actiopz would be wholly void and unen- 
forceable in a Court of law even between 
the parties to the transaction. On the other 
hand, it is clear from the express provisions 
of the section that after a notification is 
issued under S. 14, no land-owner or tenant 
having a right of occupancy upon whom the 
scheme of consolidation would be binding 
would be entitled to deal with his original 
holdings so as to affect the rights of any 
other Iand-owners or tenants having right of 
occupancy therein under the scheme of con- 
solidation. Meaning thereby that even if. 
original holding is sold by a land-owner or 
an occupancy tenant, the same would not 
affect the enforcement or the scheme of con- 
solidation ‘and the consolidation authorities 
would be entitled to deal with the original 
holding under the scheme of consolidation 
and if the original holding is allotted to 
some other land-owner or tenant having a 
right of occupancy then the rights of such 
a person therein would not be affected by ` 
such transaction by the original, owner of 
his original holding. 


Similarly in consolidation, the rights . of 
the original land-owner who has parted with 
the same during the currency of the consolida- 
tion would be considered on the date of 
publication of the notification and he 
would be allotted fresh land in ac- 
cordance with the scheme of conso- 
lidation for his original holding. The 
transferee from such a land-owner would not 
be entitled to claim his original holding but 
his right to follow the land which is allotted 
in consolidation to such a land-owner has not 
been taken away by any provision of this sec- 
tion. Hence I conclude that the only reason- 
able interpretation to be placed on S. 30 would 
be that the rights of all land-owners or: occu- 
pancy tenants will have to be found out as ex- 


‘isting on the date of the publication of noti- 


fication for consolidation under S. 14 and 
all transactions with regard to the land cover- 
ed by the notification made during the opera- 
tion of consolidation would be ignored by 
the consolidation authorities and fresh re- 
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partition will be made as if no transaction. 
occurred during the consolidation operations. 
But as regards the rights of the parties to 
the transactions inter se they will bind them 
and the transferee can enforce in a court of 
law the transaction against the transferor 
and follow the land which is allotted to ‘the 
transferor during consolidation since there 


is no ‘indication in the section that the trans- > 


action ‘itself would be totally void even be- 
tween the parties to the same. 


7. If, however, the transferor obtains 
sanction of the Consolidation Officer and 
the transfer is made after the sanction is 
granted then the transfer will be recognised 
by the Consolidation Officer and the rights 
of the transferee would also be decided 
under the Act on the basis of the scheme. 
In that event, the transferee would be entitl- 
ed to allotment of land in re-partition in 
his own right in accordance with the scheme 
of consolidation. 
_ § The aforesaid interpretation of S. 30 

finds some support from two decisions of 
` this Court in Amar Singh v, Director of 
- Consolidation of Holdings, Punjab, 1967 Cur 


"LY 146 and Ranbir Singh v. Mangal Singh, 


74 Pun LR 734: (AIR 1972 Punj 274). The 
facts of Amar Singh’s case (supra) were that 
the writ petitioner in that case owned land 
in village Mahlan in a compact block known 
as Chamariwala fields. While the consolida- 
` tion proceedings were in process, with the 
permission of the Consolidation Officer, he 


purchased the whole of the land belonging ` 


‘to Gajjan Singh in that village. In re-parti- 
tion on the basis of the scheme, the petitioner 
wanted his original holding to be clubbed 
with the land purchased during consolidation 
from Gajjan Singh and on that basis his 
major portion should be calculated and 
allotment made. His request was declined 
by the State Government on the sole ground 
that since he had purchased area from 
Gajjan Singh, therefore, the same could not 
be counted while calculating his major por- 
tion. Against the aforesaid order of the 
State Government, a writ petition was filed 
in this Court and D. K. Mahajan, J., while 
interpreting S. 30 of the Act came to the 
conclusion that since purchase had been 
made by the writ petitioner with the permis- 


‘sion of the Consolidation Officer, therefore, 


the same had to be given effect to under the 
scheme of consolidation, and the petitioner’s 
writ petition was allowed and the 
the State Government was quashed restoring 


that of the Consolidation Officer, who had ` 


made allotment to the writ petitioner con- 


-sidering his major portion to be 100 per cent 
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at the disputed place which percentage was 
arrived at after taking into consideration the 
sale made by Gajjan Singh in his favour. 


9, Ranbir Singh’s case (supra) is a Divi- 
sion Bench judgment wherein Section 29 
of the Pepsu Holdings (Consolidation and 
Prevention of Fragmentation) Act (5 of 2007 
BK) was considered which is in pari materia 
with S. 30 of the Act. In that case a land- 
owner transferred a part of his holding to 
his son by way of gift after the publication 
of notification under S. 14 of that Act with- 
out obtaining permission of the Consolida- 
tion Officer, The Additional Director gave 
effect to the gift deed on the ground that the 
same was made before the notification was 
actually published in the village although 
after the publication of notification in the 
Official Gazette. The opposite party who 
was affected in the re-partition, filed a writ 
petition in this Court and a learned 
Judge of this Court held that S. 29 of that 
Act prohibited the alienations after the issue 
of notification under S. 14 of that Act and, 
therefore, the gift had to be ignored and 
whole of the land had to be held to belong 
to the original land-owner and the valuation 
of the properties had to be fixed on that 
basis and re-partition made according to the 
scheme and, consequently, allowed the writ 
petition and issued the necessary directions. 
The original land-owner filed a Letters Patent 
Appeal, which was dismissed. The relevant 
observations are these :— 


“Qne thing is clear that this section does 
not in any way affect the question of . title. 
Any transfer can be made and the transferee 
will be given good title, and all that is 
provided is that such a transfer will not be 
taken into consideration for affecting the 
tights of the land-owners under the scheme 
of consolidation. It is well known that the 
scheme of consolidation normally provides 


that the land-owner should be given his tak- 


at his first major portion and if his percen- 
tage is not higher as compared with the 
other landowners, then he should be shifted 
to his second major portion and soon, Thus 
a transfer made during the pendency of the 
consolidation proceedings could be witha 
view to change the major portion from one 
place, where the landowner has inferior land, 
to another place, where he has got better 
quality land. It is to avoid such an even- 
tuality that S. 29 has been enacted.” 

10. In view of the above, the finding re- 
corded. by -the Courts below that the 
sale transactions between the parties are void 
is hereby reversed and it is held that in spite 


two- 


single + 
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of S. 30 of the „Act. the title of the Khasra 
numbers measuring 71 Kanals 10 Marlas 
described in para 1 of the plaint. passed on 
from Mam Chand to the present two sets of 
plaintiffs as vendees in equal share and . the 
vendees would, therefore, te entitled to fol- 
low the land allotted in the subsequent con- 
solidation in lieu of the above. Since -the 
sale transaction took place during the pen- 
dency of the consolidation, therefore, muta- 
tions could not be entered in the names of 
the vendees and because of the provisions 
of S. 30 of the Act, the allotment of new 
land had to be fictionally im the name of 
Mam Chand, the original owner but other- 
wise the title of the same would vest in the 
two sets of vendees who arz plaintiffs before 
me, 


11. This brings me to the consideration 
of S. 9 of the Act. I hae already held 
above that S. 9 would apply to matters 
covered by Chap. If of the Act. Even if it 
fs assumed that S. 9 can be looked into on 
the facts of the present case, I am of the 
opinion that since S. 30 of the Act is not in 
absolute terms to render all transactions void 
and only envisages that the same would not 
be given effect to so as to affect the rights 


therein of any other land-owner- or tenant. 


having right of occupancy, the sale trans- 
actions in dispute between: “he vendor and 
the vendees cannot be held to be void and 
the same could be ignored for purposes of 
carrying out the scheme of consolidation and 
by treating the vendor as the owner of the 
property. Hence, the impugned sales cannot 
be held to be contrary to sny provision of 
the Act and, therefore, canrot be held to be 
void under S. 9 of the Act 


12. For the reasons recozded above, both 
the appeals are allowed ard after setting 
aside the judgments and decrzes of the Courts 
below both the suits for possession are 
decreed as prayed for with costs throughout. 


Appeals allowed. 
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Kiran Cinema Patti, Dist. Amritsar, Peti- 

tioner v. The Sub-Divisiona! Officer (Civil) 

Patti, Dist, Amritsar and oth2rs, Respondents. 


Civil, Writ Petu. No. 856 07.1969, Re: 17-9- 
1981. , 


Punjab Municipal. Act @ ef 1911), Ss. 237- 
. ani. 84 


-State. Government, could . under 
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Section .237 . modify or.. reverse Sub-Divi- - 
sional Officer’s order made in appeal under 
S. 84. 
Rejecting the contention that ‘the State 
Government’s power under S. 237 to modify 
or rescind any order of any officer of the 
State passed op purporting to have been 
passed under the Act was confined to execu- 
tive orders and hence an order of the Sub- 
Divisional Officer made in an appeal under 
Section 84 being a judicial one was not 
amenable to such power, it was held that 
Section 237 conferred very wide and un- 
fettered power on the State Government and 
made no distinction between orders made 
under S. 84 or under the other provisions 
of the Act. The order of the Sub-Divisional 
Officer on appeal was one made under the 
Act and it could therefore be modified or 
reversed by the State Government under 
Section 237. In this case, the State Govern- 
ment’s order under S. 237 rescinding Sub- 
Divisional Officer’s order granting exemption 
to a cinema house from payment of house ` 
tax in an appeal under S. 84 was upheld. 
(Pata 8) 
H. L. Sarin, Sr. Advocate with J. B. Mal- 
hotra, for Petitioner; A. S. Sandhu, Addl. . 
Advocate General (Punjab) (for Nos. 1 and 
2) and Y. P. Gandhi (for No. 3), for Re- ~ 
spondents. 


ORDER :— Prem Kumar Jain, Manager . 
of Kiran Cinema, Patti, has filed this peti- 
tion under Arts. 226 and 227 of the Consti- 
tution of India for quashing the tax demand 
bills, copies Annexures ‘C, ‘D’ and ‘F, 
order of the Sub-Divisional Officer, Patti, 
dated 24th Dec., 1968 (copy Annexure ‘F’ 
to the petition) and the order of the State 
Government, dated 9th July, 1968 (copy An- 
nexure ‘B’ to the petition). 


- 2. The facts of the case, in order to ap- 
preciate the controversy raised before me, ' 
may briefly be stated thus :— 


3. A building bearing. house No. 151/12 
situate in Patti, District Amritsar, is being 
used for non-residential purposes, i.e., for . 
punning a cinema known as Kiran Cinema. 
The Municipal Committee, Patti, wished to 
impose - house tax and consequently objec- 
tions. were invited. against the assessment 
after publication of the list of assessment. 
The | petitioner ‘filed. objections, but the same 
were rejected and.an amount of Rs. 675/- 


. per annum was imposed. as house tax. . Feel-. , 


ing aggrieved. from, the ‘imposition of the sei 


` house tax, -the petitioner preferred an appeal 


sa Si 84. of the cae parade Act, 


ors igs 
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1911 (hereinafter referred to as the Act) 
which was allowed by the Sub-Divisional 
Officer (Civil), Patti, vide his order, dated 


30th March, 1966 (copy Annexure ‘A’ to the 
petition) on the ground that under the rules, 
the building was exempt and no house tax 
could be imposed up to 22nd April, 1967 
and, therefore, the order of the Committee, 
dated 2nd Jan., 1966, imposing house tax on 
the building could not legally be sustained. 


A copy of the order is attached with the 
- petition as Annexure ‘A’. It appears that 
fresh proceedings for the assessment of the 


house tax were taken, and on the basis of 
those proceedings the tax bills - dated 17th 
Feb., 1968 (copies Annexures ‘C, ‘D’ and 
E£) were issued by respondent No. 2, 
demanding the house tax at the rate of 
Rs. 675/- per annum from the petitioner. 
Feeling aggrieved from the demand, the peti- 
tioner again filed an appeal under S. 84 of 
the Act, but the same was rejected on the 
basis of the order of respondent No. 2, 
dated 9th July, 1968 (Annexure ‘B’) the rel- 
evant portion of which reads as under :— 

“In exercise of powers conferred by Sec- 
tion 237 of P. M, A., 1911, the Governor of 
Punjab is pleased to rescind the orders of 
S. D. O. (Civil), Patti dated 30-3-66 granting 
exemption to Kiran Cinema, Patti from 
house tax up to 22-4-67.” 
It is in these circumstances that the present 
writ petition has been filed calling in ques- 
tion the legality of the demand notices and 
of the order of respondent No. 2, dated 9th 
July, 1968. 

4, The petition came up for motion hear- 
ing on 10th April, 1969, and was admitied. 

5. Separate written statements have been 
filed on behalf of respondents Nos. 2 and 3 
in which the material allegations made by 
the petitioner have been controverted. 


& The only point urged before me by the 


learned counsel for the petitioner was that 
the order of the Sub-Divisional Officer, 
dated 30th March, 1966 (Annexure ‘A’ ' to 


the petition) passed on appeal under S. 84 
of the Act was a judicial order and that the 
said order could not legally be rescinded by 
the State Government in exercise of its 
power under S. 237 of the Act. On the 
other hand, it was submitted by the learned 
Additional Advocate General, whose conten- 
tion was adopted by Mr, Gandhi, learned 
counsel appearing for respondent No. 3, that 
the State Government was empowered under 
Section 237 of the Act to set aside any order 
that may have been passed by any officer 
under the Act, and that no distinction has 
been drawn between the orders passed on 
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appeal or the orders passed which may be 
executive in nature. 

7. In order to find out as to which argu- 
ment is more plausible, it would be appro- 
priate to notice and analyse the provisions 
of Section 237 of tbe Act, which read as 
under :— 

“Notwithstanding anything in this Act, the 


‘State Government shall have the power of 


reversing or modifying any order of any 
officer of the State Government passed or 
purporting to have been passed under this 
Act, if it considers it to be not in accordance 
with the said Act or the rules or to be for 
any reason inexpedient, and generally for 
carrying out the purposes of this Act the 
State Government shall exercise over its offi- 
cers all powers of superintendence, direction 
and control.” 


8 From the bare perusal of the above 
quoted section, it is quite evident that very] . 
wide and unfettered power has been given 
to the State Government to reverse of 
modify any order of any officer of the State 
Government passed or purporting to have 
been passed under this Act. There can be 
no gainsaying that the order of the Sub- 
Divisional Officer on appeal is passed under 
the Act. That being, so, I do not find any 
justification in the contention of Mr. Sarin, 
learned counsel for the petitioner, that under 
Section 237 of the Act, an order passed by 
the Sub-Divisional Officer on appeal is not 
liable to be reversed or modified. The Legis- 
lature has not drawn any distinction between 
the order passed under S. 84 and the orders 
passed under any other provision of the Act. 
The language employed in the section is not 
at all ambiguous. The Legislature, in its 
wisdom, had thought it proper to cover all 
orders that may be passed under the Act and 
overall power of superintendence and con- 
trol has been given to the State Government 
over its officers. The Sub-Divisional Officer, 
who hears the appeal, is an officer of the 
State. In this view of the matter, I find no 
escape from the conclusion that an order 
passed under S. 84 of the Act would be 
amenable to review by the State Govern- 
ment in exercise of its power under S. 237 
of the Act. The contention of Mr. Sarin, 
therefore, has no merit and is consequently 
rejected, 

9. No other point has been urged. 

16. For the reasons recorded above, this 
petition fails and is hereby dismissed. How- 
ever, in the circumstances of the case, I 
make no order as to costs. u 
-~ Petition dismissed. 
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MADAN MOHAN PUNCHHI, J. 
Amar Nath, Appellant v. Prem Nath, Re- 
spondent. 
Regular Second Appeal Mo.. 149 of 1972, 
Dj- 24-12-1981. k 


Civil P. C. (5 of 1908), O. 7, R. 7; 0:6 
R. 2 — Alternative relief — Suit for evic- 
tion — Landlord sticking to his original 


claim and not taking alternative plea based 

* on tenancy as alleged by, tenant — Tenancy 
as alleged by landlord fourd not subsisting 
~ [Landlord is not entitled: =o relief on basis 
of case pleaded by tenant. . (T. P. Act oe 
& 111). 


In the instant case, the plaintifelandiord 
filed a suit for eviction on ground of arrears 
of rent alleging that the terant was occupy- 
ing a shop in the building owned by the 
Jandlord. The tenant in his written statement 
alleged that by private arrangement between 
himself and the landlord, the tenant had 
shifted to another shop in the same building 
and thus there was no quesion of his being 
in arrears of rent in respect of the shop as 
alleged by the landlord. Tae tenant speci- 
fically denied the tenancy as alleged in the 
plaint, but the landlord in his replication 
stuck to the original claim made in the plaint 
though while insisting on tie facts alleged 
in the plaint, he could have taken an alter- 
native plea on the strength of the written 
statement. 

Held that the landlord could not claim 
that the decree should have been passed qua 
the property which the tenant admitted to 
be in his tenancy. Tenancy as’ pleaded by 


the tenant was neither admitted by the land- 


lord nor was it otherwise proved with regard 
to the premises in occupation of the tenant. 
That finding not being tkere, there was 
nothing to grant any relief to the landlord. 
Case law discussed. (Para 12) 
Cases Referred: Chronological Paras 
AIR 1981 Punj & Har 297: (1981) 2 Rent 
_ LR 314 11 
AIR 1980 SC 299: (1980) 1 sce 1 -H 
AIR 1972 SC 1548 11 


AIR 1951 SC 177: 1951 AL LI 64 10, 12 
D. V. Sehgal and P. S. Rana, for -Appel- 
lant; N. S. Gujral, for Ressondent. 
JUDGMENT :— This is a plaintiffs regu: 
lar second appeal against the concurrent 
judgments and decrees of. the Courts below, 


#From decree of M.. L. ` Mirchia, Addl. 
Dist. J., Amritsar, D/-. 3C-10-1971. 


BZ/CZjA530/82/DVU 





. Amar Nath v. Prem Nath f 


P. & H. 195 


_ whereby his suit for ejectment of the defen- 


dant-respondent from a shop situated in 
Amritsar Town and for recovery of Rupees 
2,135/- on account -of arfears of rent and 
damages for use and occupation thereof, was 
dismissed with cosis. 


2. The plaintif Amar Nath filed this suit 
on the ground that he was owner of a shop 
forming part. of building No. 952-53/1-9 
situated in a. business locality of Amritsar. 
He alleged that the said shop was rented 
out by him to the defendant on 24-2-1965 at 
a monthly rent of Rs. 115/- for a period of 
11 months. He claimed that the property 
being newly constructed was exempt from 
the provisions of the East Punjab: Urban 
Rent Restriction Act, 1948. The plaintiff 
claimed that the defendant was in arrears of 
tent from 24-4-1967 to 23-4-1968 (a period 
of one year) at the rate of Rs. 115/- pen 
mensem, and another sum of Rs. 805/- at 
the same rate as damages for use and occu- 
pation of the said shop for the period from 
24-4-1968 to 23-11-1968 (a period af seven 
months). He claimed that he had terminated 
the -tenancy, vide notice dated 2-4-1968 but 
the said amount had not been paid to him 
despite requests and the notice.’ 

3. The defendant, on the other hand, 
denied that the building was exempt from 
the provisions of the rent control fegislation. 
He pleaded a counter version. According 
to him, he had initially taken on rent on 
24-2-1965 a shop from the plaintiff at the 
monthly rate of Rs. 115/-, which he had 
vacated on 30-4-1967. He claimed to have 
paid rent up to 23-4-1967 and for the suc- 
ceeding period of 7-8 days, the reat due was 
forgone by the plaintiff due to a priyate 
arrangement arrived at between the parties, 
whereunder he vacated that shop and was 
given possession of another shop ia the same 
building bearing shop No. 4 at 3 monthly 
rent of Rs. 80/-. He conceded that rent at 
the aforesaid rate of Rs. 80/- per mensem 
was due from him for the shop which. was 
presently in his possession with effect from 
1-5-1967, but nothing’ was due from him on 
account of the shop the possession. of which 
he had abandoned. He claimed that he had 
made. several requests to the plaintiff to ac- 
cept rent at the rate of Rs. 80/- per mensem 
for the shop which was in his possession 
but the plaintiff had ignored them. 


4, Significantly, the written statement of 
the defendant-rspondent. attracted -a replica- 
tion from the plaintiff. Instead of diverting 
his claim against the shop which was in pos- 


‘session of the defendant.on terms as alleged 


in the return, the plaintiff denied all the al- 
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legations made in the written statement, and 
in his statement before issues, rather reite- 
rated that the suit was with regard to the 
shop which he had only once given on 
tenancy to the defendant and that too at the 
rate of Rs, 115/- per mensem. In. other 
words, the chance of an alternative plea was 
not availed of and the plaintiff stuck to his 
guns as pointed in the plaint and did not 
turn the guns towards the defendant as rais- 
ed by the latter in the written statement. 

5. The trial Court framed the following 
Essues :— 

(1) Whether the property in dispute is ex- 
empt from the provisions of Act IN of 1949? 

(2) Whether rent of the premises is 
already paid as forgone by the plaintiff, as 
alleged in paragraph No. 2, on merits of the 
written statement? 

(3) Whether possession of the premises in 
dispute was delivered to the plaintiff, as 
alleged in para No. 2, on merits of the written 
statement? If so, what? 

(4) Whether the notice terminating fhe 
tenancy served on the defendant is not valid? 
If so, what is its effect? 

(5) Whether the plaintiff is entitled to pos- 
session of the premises in dispute ? 

(6) To what amount of arrears of rent, if 
` any, is the plaintiff entitled ? 

(7) Relief. 

6. The trial Court, in a painstakingly 
long and elaborate judgment, dismissed the 
suit with costs. It took into account the in- 
spection note prepared by it when a visit was 
paid to the premises in question. The lower 
appellate Court agreed with the trial Court 
and dismissed the appeal of the plaintiff 
necessitating him to approach this Court in 
` second appeal. 

7. The crucial issue for the plaintiff in 
the instant litigation rested on the outcome 
of issue No. 3 and what was the premises in 
dispute. According to the plaintiff-appellant, 
the premises in dispute were the premises 
which were presently in occupation of the 
defendant and those were in tenancy with 
the latter by virtue of rent-note Exhibit P-7 
and described in plan Exhibit P-8. Accord- 
_ ing to the defendant, the rent-ncte Ext. P-7 
pertained to another shop marked as ‘SY’ in 


_ the plaintiff's plan Exhibit PW4/1 wherein 


the other shop marked as “X/1” was pre- 
_tently in possession of the defendant. Ac- 
_ cording to the plaintiff, the rent was Rs. 115/- 


per mensem but, according to the defendant, 


the rent of Rs. 115/- per mensem pertained 
to shop marked as ‘Y’, but presently he was 
_ to pay Rs. 80/- per mensem for the shop 
marked as “X/1” présently in his possession. 


Amar Nath v. Prem Nath 


-fendant ?” 


ACER. 
Thus, the intrinsic question! under issue 
No. 3 was: “What is the premises in dispute 


and whether it was in possession of the de- 
The trial Court took into con- 
sideration all the oral evidence, the docu- 
mentary evidence, the inspection note, the 


‘inferences drawn therefrom as also the de- 


Meanour of the plaintiff and his witnesses 
and came to the following conclusions under 
issue No. 3 :— 


“In view of the above discussion, therefore, 
I find absolutely no difficulty in coming te 
the conclusion that originally the shop mark- 
éd “Y’ was rented out to the defendant by 
the plaintiff by means of the rent-note Exhi- 
bit P-7 at a monthly rent of Rs. 115/- and 
it may not really be incorrect that by reason 
of a mutual agreement between them, he 
was shifted to shop No. 4, now marked as 
X-1 in the plan Exhibit PW4/1, on the condi- 
tion of the plaintiff forgoing about a week’s 
rent for the first shop and also on the condi- 
tion of his reducing the existing monthly 
rent of Rs. 115/- to Rs. 80/-. In other words, 
it seems quite clear to me that the defendant 
is not occupying the shop originally rented 
out to him by the plaintiff and he. came to 
occupy the shop in dispute, marked X-1, sub- 
sequently, by reason of some mutual agree- 
ment between the parties.’ 
The trial Court also held :— 


355s a8 the fact remains that he is not 
occupying “the shop originally rented out to 
him, and this also is undisputed that the pre- 
sent suit instituted by the plaintiff relates to 
the same shop which he had originally rent- 
ed out to the defendant, Since I have already 
held above that the shop now in the occupa- 
tion of the defendant is not the one originally 
let ont to him, I am not concerned to deal 
with the rights of the parties in respect of 
that shop, for the suit does not relate to that 
shop at all. In these circumstances, there- 
fore, it must be said that the defendant oc- 
cupies the shop in dispute by reason of a 
mutual agreement with the plaintiff and is 
not in possession of the shop originally rent- 
ed out to him by virtue of the rent note Exhi- 
bit P-7, regarding which the present suit is 
being filed by the plaintiff. The issue is thus 
decided accordingly.” 
` @ On the aforesaid findings, on issues 
Nos. 1 and 5 with regard to the exemption 
of the rent control legislation, the trial Court 
held that though there was no bar to pass a 
decree in favour of the landlord because of 
the exemption period, yet no decree could 
be passed in his favour, for the suit related 
to a property which had been vacated, as 


“alréady discussed: He, thus, decided both 
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the issues against the plaiatiff and in favour 
of the defendant. As.a sequel to the deci- 
„sion of the. afore-referred jo. three issues, the. 
. trial Court decided issue No. 2 also against 
the plaintiff holding that the rent for 7-8 days 
, from 23-4-1967 to 30-4-1967 was forgone by 
the plaintiff and, in any case, since the suit 
felated to another shop, the arrears. were not 
claimable. 
that the notice, marked as ‘X-I’, served on 
the defendant by the pleintiff was invalid 
since the shop referred to therein stood 
already vacated by the defendant. In accord 
with the finding on issue No. 3, the finding 
on. issue No. 6 also went against the plaintiff 
because the arrears of ren; or damages were 
being claimed of the sho which was once 
tenanted to the. defendant and, as per finding 
of the trial Judge, it pertained to the premises 
which stood vacated. Firdings on all these 
issues were affirmed by the lower appellate 
Court on appeal as it was of the view that 
the evidence for reappraisal before it ‘was 
cold-print whereas the trial Court had the ad- 
vantage of observing the demeanour of the 
plaintiff when he appeared before it in evi- 
dence. The trial Court Fad specifically ob- 
served that the plaintiff zs also his witness 
Gian Parkash Gupta PWe had intentionally 
made false statements on oath before him 
and it had even initiated ec of per- 
jury against them, 
$. The findings of fact arved at by the 
` Courts below are unassailable in second ap- 
peal. More so, when it requires reappraisal 
of the oral and documentary evidence as also 
the inferences to be drawr therefrom. It is 
not open to me to entertain question of fact 
in second appeal. No authority for the pro- 
position is needed, Sectior 100 of the Code 
of Civil Procedure itself is a pointer, ` 


10. However, the learned counsel for the 
appellant has contended that on the case as 
pleaded by the defendant in his written state- 
ment, the plaintiff should have been granted 
relief on the pleaded case of the defendant. 
Reliance is placed on Frm Sriniwas Ram 
Kumar v. Mahabir Prasad, AJR 1951 SC 177. 
fhe Supreme Court held therein as = 
{at pp. 179, 180) :— 


“A plaintiff may rely uzon different rights 
. alternatively and there is rothing in the Civil 
Procedure Code to prevent a party from 
making two or more itconsistent sets of 
allegations and claiming relief thereunder in 
the alternative. The quest-on, however, arises 
whether, in the absence oZ any such alterna- 


tive case in the plaint it is open to the Court _ 


to give him. relief on thet. basis, The. rule 
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. bad an opportunity to meet. 


Under issue No. 4, it was held - 
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undoubtedly -is that the Court cannot grant 
relief to the plaintiff on a:case for which 
there was no foundation in the pleadings and 
which the other side was not called upon or 
But when the 
alternative case, which the plaiatiff could 
have made, was not only admitted by the de- 
fendant in his written statement but was ex- 
pressly put forward as an answer to the 
claim which the plaintiff made in the suit, 
there would be nothing improper in giving 
the plaintiff a decree upon the case which 
the defendant himself makes. A demand of 
the plaintiff based on the defendants own 
plea cannot possibly be regarded with sur- 
prise by the latter and no question of ad- 
ducing evidence on these facts would arise 


‘when they were expressly admitted by the 


defendant in his pleadings. In such circum- 


_ stances, when no injustice can possibly result 


to the defendant, it may not be proper to 
drive the plaintiff to a separate suit.” 


11. On the strength of the aforesaid 


` passage, the learned counsel for the appellant 


claims that, since the. defendant admitted 
himself to be’ a tenant of the plaintiff of the 


- shop presently in possession, may be for a 


rental of Rs. 80/- per menzem, but since the 


, suit was filed by the plaintiff within the statu- 


tory exempted period, a decree should be 
passed qua that property against, the defen- 
dant, all the more, when his claim was based 


. on premises depicted in plan Exhibit P-8 


which pertains to none other than the pre- 
mises in possession of the defendant. It was 
also highlighted that in plan Exhibit P-8, the 
dimensions of the property, as shown therein, 
were 8 feet of width in the front and 6 feet 
of.width at the back. Both the Courts below 
have earmarked these premises as shop 
“X/1” on the composite plan Ext. PW4/1 
and bave even taken note of the dimensions 
of the said premises not tallying with rent- 
note Exhibit P-7 which pertains to a shop 
having width of 8 feet uniformly and, hence, 
deducingly applicable to shop marked ‘Y’ on 
the said plan. The learned counsel for the 
appellant contended that the identity of the 
property should be taken to be the one as 
pleaded by the defendant and on that score 
he must get a decree for which there was no 
bar, since the suit was filed within time. Re- 
liance was also placed by him on Firm Amar 
Nath Basheshar Dass v. Tek Chand, AIR 
1972 SC 1548, and the law reiterated by this 
Court in Ram Parkash v. Smt. Surinder 
Sharma, (1981) 2 Rent LR 314 : (AIR 1981 
Punj and Har 297), clarifying the apparent 
conflict of the aforesaid decision. of the Su- 


„preme Court and the later decision, in Mani 
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ee 1 : (AIR 1980-SC 299). 

12. So far as the point that a decree can 
be granted if a suit has been filed within the 
exemption period, there can be no doubt 
about it. There can also be no doubt that 
the instant suit was filed within the period 
of exemption and logically a decree. can be 


passed in favour of the plaintiff without any- 


difficulty. But, still the question remains 
whether the plaintiff is entitled to the decree 
and pertaining to what property. Now, it is 
claimed that the decree should be passed qua 


the property which the defendant admits to’ 


be presently in his tenancy. To my mind, 
such plea is not open to the plaintiff-appel- 


lant, especially when in the replication and - 


the statement before issues he has struck on 
to the claim made in the plaint. It is well 
understood that replication is a part of plea- 
dings, and in that the plaintiff could have, 
while insisting on the facts alleged in the 
plaint, taken an alternative plea on the stren- 
gth of the written statement. But, he missed 
the opportunity and rather spurned it. This 
gave occasion to the trial Court to take a 


positive view that it was not possible for 


him to determine the rights of the parties in 
the matter of tenancy or otherwise in respect 
to the shop at present in occupation of the 
defendant. This view was endorsed by the 
lower appellate Court leaving the controversy 
at that level. In other words, tenancy as 
pleaded by the defendant was neither admit- 
ted by the plaintiff nor was it otherwise 
proved with regard to the premises presently 
in occupation of the defendant. That find- 
ing not being there, there is nothing to go 
on further so as to grant any relief to the 
plaintiff. In the Supreme Court ‘authority, 
Firm Sriniwas Ram Kumar’s case (AIR 1951 
SC 177) (supra), there was a positive finding 
by the Courts below that the defendants, 
who had pleaded receipt of money from the 
plaintiff as loan and not in any other manner 
as suggested by the plaintiff, had succeeded 
in proving that the said sum was by way of 
a loan and not part payment of the considera- 
tion money. It is in those circumstances, on 
facts found, that the suit was partially de- 
creed inasmuch as the suit was dismissed for 
the claim of specific performance bat the 
plaintiff was held -entitled to a money decree 
for ihe sum of Rs. 30,000/- against the defen- 
dents taken by them as ‘loan. Now, -here in 
the instant case, there is ne such finding that 
a tenancy stood established between the 
plaintiff and the defendant on the shop which 
was presenily in possession of the defendant. 
All what was held was that the shop, named 


Bara. Singh v. Chain Singh.. 
Subrat Jain v. Raja Ram Vohra, (1980) 1. 
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by the plaintiff an tenancy with the defen- 
dant, was not in possession of: the defendant 
any more; but he was in possession of an- 
other shop by way of a private arrangement. 
On these found facts, which cannot be im- 
proved upon in seccnd appeal,.the plaintiff 
cannot be allowed to succeed on the defen- 
dant’s case. As.a- corollary to the aforesaid] 
statement, no claim for money with regardi 
to rent or for use and occupation and onl 
what rate can also’ be ‘entertained for. the 
plaintiff against the defendant. 


. 13. The upshot of the above discussion 
leaves me to conclude that there is neither 
any scope to upset or modify the concurrent 
views taken by the Courts below nor is there 
any scope for improvement of the case of the 
appellant any further on the defence plea by 
the defendant. Resultantly, this appeal fails 
and is hereby dismissed but, in the circum- 
stances of the case, there will be no order as 
to costs in this Court. 

Appeal dismissed. 
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Bara Singh and others, Appellants v. Chain 
Singh and others, Respondents, - 


Second Appeal No. 310 of 1971, Pr G- 2e 
1981.* 


Punjab Pre-emption Act (1 of 1913), Ss. 15, 
17 — Suit by one set or co-sharers — Another 
sait by different sef of co-sharers of equal 
degree filed and decreed ‘during pendency of 
earlier suit — Pending suit is liable to be dis- 
missed. (Pre-emption). 

If a person having a right of pre-emption 
of the same degree purchases the land from 
the vendee within one year of the sale or gets 
a pre-emption decree after filing a suit within 
limitation earlier to the rival pre-emptor then 
he stands substituted in place of the vendee 
and once a co-sharer is substituted in place 
of the vendee, a suit by another co-sharer to 
pre-empt ‘the same sale cannot be decreed be- 
cause of the fact of substitution. The suit iu 
law would be against a co-sharer vendee and 
suit for pre-emption cannot be decreed un- 
less the sight of pre-emptor is superior to 
that of the vendee. If a pre-emptor of the 
equal degree does not purchase from . the 
vendee within the period of limitation nor 
files a suit for pre-emption within limitation 
but purchases the land from the vendes 


* From decree of I. P. Anand, Addl. Dist. J., 
Hissar, D/- 27-11-1970. 
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beyond limitation then he does not get sub- 
stituted for the vendee but only gets rigat to 
defend in place of the vendee on the pleas 
open to the vendee and not to him. AIR 
1958 SC 838, Explained and Rel. on. . 

(Para. 5) 


Where during pendency of a suit for pre- 
emption filed by one set vf co-sharers < suit 
is filed by another set of co-sharers of 2qual 
degree and the same is decreed, held that 
both sets of co-sharers aad equal right of 
pre-emption and therefere the suit filed 
eatlier could not be decreed, (Para 8) 


Cases Referred: Chronological Paras 
(1959) 61 Pun LR 774. 3,7 
AIR 1958 SC 838 í 3. 5. 6,7 


A. S. Sarhadi and Manmohan Singh. for 
Appellants; P.. S. Jain aad Mr. i Harak, for 
Respondents. 


JUDGMENT :— The soint of substance 
which arises in this appeal is the effect of a 
` pre-emption decree obtained by a co-sharer 
‘in a civil suit filed by enother co-sharer to 
pre-empt the ‘same sale which had not been 
decided by the time the earlier pre- ae 
decree was passed. 


2. On 13th June, 1966 Harnam Singt sold 
certain‘ agricultural land -o Chain Singt and 
his sons for Rs. 20,000%-. On 12th June, 
1967, Bara Singh and others filed a suit to 
preempt the aforesaid sale as a co-skarer, 
On the following day, samely, 13th June, 
1967, Charan Singh and others yet filed an- 
other suit to pre-eempt tke same sale a5 co- 
sharers. In the suit filed by Charan Singh 
and others the vendees conceded the -laim 
with the result- that on 2nd of December, 
1967 the suit for pre-emp‘ion filed by Charan 
Singh and others was decreed. In purswance 
of the decree, the pre-emption amount was 
deposited and possession -was obtained on 
17th June, 1968. Wher Bara Singh -and 
others (plaintiffs in the other pre-emption 
case) came to know of fhe aforesaid decree 
and taking over of possession by the rival 
pre-emptors, they amended the suit anc im- 
pleaded Charan Singh ard others as defen- 
dants and challenged the pre-emption decree 
obtained by them. Both the Courts below 
came to the conclusion :hat Charan Singh 
and others had the right of pre-emption as 
co-sharers and were subsiituted in plac> of 
the vendees. Since the rival pre-emptors were 
substituted in. the ‘place of: vendees, Bara 
Singh and others who are plaintiffs in the 
other’ pre-emption suit, having. equal rigat of 
pre-emption, could not succeed against them. 
On this. basis’ the ‘suit was dismissed. . Thus, 
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the plaintiffs have come up in ee appeal 
to this Court. - 


3. Learned counsel, Shri Ajit Singh Sar- 
hadi, appearing for the plaintiffs, has urged 
that if Charan Singh and others, the rival 
pre-emptors, had either purchased the land 
in dispute from the vendees or had deposited 
the decretal amount in pursuance of the pre- 
emption decree within one year of the date 
of sale, only then they could be held to haye 
been substituted in place of the vendees and 
iù that event alone the suit of his clients 
could be dismissed and not otherwise. For 
this submission reliance was placed on Bishan 
Singh v. Khazan Singh, AIR 1958 SC 838. 
It was further urged that the Courts below 
were in error in recording a finding that the 
appellants were not proved to be co-sharers 
in the land in dispute. Both the points have 
been controverted by the counsel for ths 
rival pre-emptors and it is urged that Bishan 
Singh’s case (Supra) rather supports the de- 
cisions of the Courts below. Reliance is also 
placed on Mst. Dhapan v. Shri Ram, (1959) 
61 Pun LR 774. 


4. After hearing the learned counsel for 
the parties, I am of the view that the second 
point raised by the counsel for the appellants 
deserves to be decided in favour of the ap- 
pellants. and the Courts below erred in law 
in concluding that the appellants failed to 
prove that they were co-sharers with the 
vendor. The appellants purchased share in 
the land in dispute vide registered sale deed 
dated 8th June, 1959 (Exhibit P-1) which . 
sale was depicted in Jamabandi Exhibit -P-5 
and concluded that it does not show that the 
appellants continued to be co-sharers till the 
date when the impugned sale was made on 
13th June, 1966. Even the defendants pro- 
duced .Jamabandi of the year 1962-73 as 
Exhibit D-3 which clearly recites the pur- 
chase of share made by the plaintiffs vide 
sale deed Exhibit P-1 on the basis of which 
mutation No. 50 was sanctioned, The plain- 
tiffs have also produced a copy of mutation 
as Exhibit P-6. There is mention of muta- 
tion No. 50 even in the jamabandi Ext. P-5 
although other details are not mentioned 
therein. Once it is found that the plaintiffs 
had purchased a share in 1959 vide Ext. P-1, 
they will continue to be co-sharers till they 
part witb- the same. No evidence has been 
brought-on record by the defendants to show 
if the appellants parted with their share any 
time before the sale was made on 13th June, 
1966 or by the time the trial Court decided’ 
the suit or even till today. Under the circum- 
stances,’ I am of the view that they con- 
tinued’ to be co-sharers ‘in the Iand in dispute 
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and the finding to the. contrary recorded by 
the Courts below is clearly erroneous and is 
hereby reversed. 


5. Coming to the first legal proposition, a 


reading of the judgment in case Bishan Singh 
v. Khazan’ Singh (Supra) does go to show 


that some of the paragraphs support the ap- . 


pellants’ contention while some other para- 
graphs and ultimate conclusion of the deci- 
sion support the respondents’ contention. The 


real crux of the decision in Bishan Singh’s- 


case (supra) is that if a person having a right 
of pre-emption of the same degree purchases 
the land from the vendee within one year of 
the sale or gets a pre-emption decree after. 
filing a suit within limitation earlier to the 
rival pre-emptor then he stands substituted 
in place of the vendee and once a co-sharer 
is substituted in place of the vendee, a suit 
by another co-sharer to pre-empt the same 
sale cannot be decreed because of the fact 
of substitution. The suit in law would be 
against a co-sharer vendee and suit for pre- 
emption cannot be decreed unless the right 
of pre-emptor is superior to that of the ven- 
dee. It is also clearly held that if a pre- 
emptor of the equal degree does not purchase 
from the vendee within the period of limita- 
tion nor files a suit for pre-emption within 
limitation but purchases the land from the 
vendee beyond limitation then he does not 
get substituted for the vendee but only gets 
right to defend in place of the vendee on the 
pleas open to the vendee and not to him. 
The facts of Bishan Singh’s case (Supra) 
were that the sale was made on August 26, 
1949 and was registered on February 15, 
1950. The first suit for pre-emption as a co- 
sharer was filed on August 26, 1950 in which 
a compromise pre-emption decree was passed 
on January 23, 1951 and the pre-emption 
amount was deposited on April 23, 1951 and 
possession was obtained on May 17, 1951. 
Within the limitation another suit for pre- 
emption was filed by another set of co- 
sharers, although after the compromise de- 
cree, but before the amount was deposited 
and possession obtained. On the aforesaid 
facts, the final conclusion contained in para- 
graph 23 of the réport was as follows :— 


“This judgment is, therefore, a clear auth- 
ority for- the position that the pre-emptor is 
not substituted in the place of the original 
vendee till conditions laid down in the de- 
cree are- fulfilled. We cannot, 


‘promise decree itself perfected -his clients’ 
‘right in derogation to that of the plaintiffs. 


` But as. we have held. that the appellants. com-- 


‘plied with the’ conditions .Jaid- down „in the 


Bara. Stogh v.. Chain. Singh 


therefore, - 
agree with the learned counsel that the com- 


compromise decree, they were -substituted in 
the place of the vendce before the present 
suit -was disposed of’. 


6. The aforesaid quotation clearly shows 
that the learned Judges of the Supreme 
Court were not considering a pre-emptor to 
have been substituted for the vendee in case 
substitution took place within one year of the 
sale but also allowed substitution in a case 
which took place beyond one year because 
admittedly the amount was deposited on 
23-4-1951, which was beyond one year of re- 
gistration of sale and yet the pre-emptor in 
the first suit was held to have been sub- 
stituted on the date of deposit which was a 
condition of the decree because if the deposit 
had not been made within the prescribed time 
then the suit for pre-emption would have 
stood dismissed. It is also clear from the 
facts of Bishan Singh’s case (AIR 1958 SC 
838) (supra) that on the date of deposit by 
the first set of rival pre-emptors, the second 
suit was pending and that is why they have 
said that where substitution takes place 
before the second suit was disposed of, the 
plaintiffs of the second suit cannot get de- © 
cree. Precisely are the facts before me. 


7. The main strain of the argument of 
Sbri Ajit Singh Sarhadi was that the substitu- 
tion of a rival pre-emptor to bar second pre- 
emption suit must take place within one year 
of the sale, i.e., within the period of .one 
year’s limitation whether by private sale from 
vendee to the pre-emptor or by decree of a 
Court and if the rival pre-emptor purchases 


. from the vendee beyond one year or gets a 


decree beyond one year and deposits. the 
amount in time, in that event he would not 
be deemed to have been substituted in place 
of the vendee and would only have a right to 
defend the second suit in place of the vendee 
and on the grounds on which vendee alone 
could defend the second suit and not on the 
ground that he stood substituted in place of 
the vendees. This argument may be tested 
from an illustration. . Suppose one suit for 


‘pre-emption was filed by ‘A’ on the ground 


of being a son.of the vendor and another 
suit for pre-emption was filed by ‘B’ to: pre- 
empt the same sale on the ground of being 
co-sharer with the vendor and if both the 
suits are decided together then the usual 
form of the decree is that ‘A’ gets a decree 
for pre-emption and. he. is given a date for 
deposit and in case. he deposits. by the due 
date, the suit filed by ‘B’ is deemed to be 


, dismissed because ‘A’ had a right preferential 


to ‘B’. It is further provided in the decree 


‘that in case ‘A’ does not deposit bythe due - ` 
-date then.- his. suit: would, be 


deemed to be 
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dismissed and” “B° is given further-time to 
deposit. In ‘case’ he deposis by that time, 
his suit stands decreed and in case he does 
not deposit by the due date, his suit also 
stands dismissed. However, if both the suits 
are tried separately and if A's suit is decreed 


first although beyond one year from the date - 


of sale and the deposit is abo made beyond. 
one year of the date of sale but within the 
time allowed then according to the argument 
of Mr, Sarhadi if he wants to defend the suit 
filed by ‘B’, he would ony represent the 
interests of the vendee and would be entitled 
to continue the suit on the objections avail- 
able. to the vendee and not to him. If this 


would be the situation then B’s suit would be | 


decreed against ‘A’ as well in spite of the 
fact that ‘A? had a superior right of pre- 
emption over ‘B’. 
avoided only if it is considered that ‘A’ pre- 
emptor is substituted in place of the vendea 
either by purchase within one year of the 
sale or in a suit filed by Lim within time, 
though decreed beyond one year. Once ‘A’ 
would be deemed to have been substituted 
for the vendee then ‘A’ would have a right 
to defend B’s suit and plead that he had a 
tight superior to ‘B’ and, therefore, B’s suit 
cannot be decreed. This is the only correct 


way of reading the Supreme Court decision ` 


in Bishan Singh case (AIR 1958 SC 838) 
(supra). Otherwise ‘A’ in spite of having a 
superior right over ‘B’ and also having ob- 
tained a decree prior to ‘B’ would lose his 
right of pre-emption or in ny case a diffi- 
cult situation would arise because both of 
them will have a pre-emption decree and it 
¿would be a matter of seriozs consideration 
as to what would be the effect of the two 
decrees. This clearly demonstrates that the 
ultimate analysis of Bishar Singh’s case 
(supra) is what I have stated above and does 
not support: the stand taken Sy Mgr. Sarhadi. 
This view is confirmed by the decision of 
I. D. Dua, J., in Mst. DhapaYs case (supra). 


8. For the reasons recorded above, I do’ 


not find any merit in this appeal because the 
rival pre-emptor had been substituted for the 
vendee during the pendency of the suit filed 
by the plaintiff in the-present suit and since 






‘both had equal right of pre-emption, the suit™ 
by the plaintiff against a person with equal ` 


right of pre-emption cannot succeed.’ Con- 
equently, the appeal fails anc is hereby dis- 
missed, No coat: 


Appeal, dismissed. 
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SURINDER SINGH, J. 
Narinder Singh, Appellant v. Devinder 
Singh and others, Respondents. _ 
Regular Second Appeal No. 27 of 1971, 
D/- 30-11-1981. 


(A) Hinda Minority ad Guardianship Act 
(32 of 1956), S. 8 (2) — Sale of immovable 
property of minor by guardian — Validity — 
Sale by guardian without permission of Court 
— Invalid. (Para 2) 


(B) Civil P. C, (5 of 1998), Ss. 109, 100-A, 
101 — Second appeal — New point — Con- 
tention as to non-applicability of S. 8 of 
Hindu Minority and Guardianship Act to 
interest of minor in joint family propecty — 
No averment in pleadings that minor was 
member of joint family — Matter not in- 
corporated in any of the issues framed — It 
could not be permitted to be raised for first 
time in second appeal. (Para 2) 
Cases Referred: Chronological sae 
AIR 1969 Madh Pra 32 
‘AIR 1961 Guj 68 2 


J. K. Sharma, for Appellant; Inder Singh 
(for Nos. 1 to 5) and Roshan Lal Sharma 


_(for Nos. 11 and 12); for Respondents. 


JUDGMENT :— This is a second appeal 
against a concurrent decision of two Courts 


- below, which -has arisen in the circumstances, 


which are these. Devinder Singh and other 


’ respondents filed. a suit for possession of 


agricultural land to the extent of 1/4th share, 
and for a declaration in respect of the re- 
maining 3/4th share, to the effect that the 
sale of the land effected by defendants Nos. 
1 to 4, would not affect their reversionary 
fights. It may be mentioned here that Amar 
Kaur defendant acting as a guardian of the 
plaintiff-respondents along with defendant 
No. 1, had sold 79 Kanals and 19 Marlas of 
land, as described in the plaint. The sale 
was effected without obtaining the permis- 
sion of the Court, as required under S. 8 of 
the Hindu Minority and Guardianship Act, 
and on ‘this score the sale was challenged to 
be void. The suit was resisted by the defen- 


- dants on several grounds. fhe trial Court 


framed various: issues to cover the points in 


-controversy arising. from the pleadings of the 
parties, and after considering the evidence 
-produced by them, the suit of Devinder Singh 
-respondent was decreed for possession to the 
-` extent of 1/4th. share in the land, on pay- 


*, From decree of K. C. Grover, Agal Dist. J., C 
~ Karnal, DI- 28-4-1970. foe : 
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ment of Rs, .1,500/- plus some charges to the 
vendees or their successors-in-interest. The 
suit for declaration in regard to the remain- 
ing Iand was, however, dismissed. The ap- 
pellant filed an appeal which was heard by 
the Additional District Judge, Karnal,’ who 
dismissed the same and affirmed the decision 
cf the trial Court. 


2. It is apparent from a perusal of the 
judgments of the Courts below that the only 
point which requires consideration in the pre- 
sent case is, as to whether the sale of the 
land effected by Amar Kaur, guardian of 
Devinder Singh plaintiff-respondent without 
obtaining the permission of the Court was 
valid, or not. There is no dispute that at the 
time when the sale was effected, the plaintiff 
was a minor and he was about 19 years of 
age, at the time when the suit was filed. Sec- 
tion 8 (3) of the Hindu Minority and 
Guardianship Act, 1956 clearly lays down 
that any disposal of immovable property by 
a natural guardian, in contravention of sub- 
sec, (1) or sub-sec. (2), is voidable at the 
instance of the minor or any person claim- 
ing under him. Sub-section (2) referred to 
above, enacts that the natural guardian shall 
not, without the previous permission of the 
Court, alienate any immovable property or 
part thereof, belonging to the minor. Mr. 
J. K. Sharma, learned counsel for the appel- 
lant has referred to In re Krishnakant Magan- 
lal, AIR 1961 Guj 68 and Smt. Sugga Bai v. 
Smt. Hiralal, AIR 1969 Madh Pra 32, in sup- 
port of his contention that the provisions of 
S. 8 of the Hindu Minority and Guardian- 
ship Act, are not applicable to a joint inter- 
est of the minor in the joint family property. 
The learned counsel, however, ignores the 
fact that there was no averment in the plead- 
ings of the parties that the plaintiff-respon- 
dent was a member of the undivided Hindu 
family, nor was this matter incorporated in 
jany of the issues framed in this case. The 
matter cannot be permitted to be raised for 
the first time in second appeal, as the deter- 
mination thereof would require the recording 
of evidence. The mere fact that the plain- 
tiff-respondent claimed 1/4th share in the 
property, would not necessarily mean that he 
was member of an undivided Hindu family. 
The contention of the learned counsel must, 
therefore, be repelled. The finding of the 
Courts below that the sale by the guardian 
of the plaintiff-respondent without the per- 








fore, quite correct and is affirmed, 





3. No other point has been argued in this 
appeal which is without ais and is con 


Jagir Singh v. Baboo Singh 


mission of the Court was invalid is, there-. 


A LR. 


sequently dismissed, but with no order as to 
costs. 


Appeal dismissed, 
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RAJENDRA NATH MITTAL, J. 

Jagir Singh, Appellant v. Baboo Singh and 
others, Respondents. 

Regular Second Appeal No. 508 of 1971, 
D/- 20-11-1981. 

Hinde Succession Act (30 of 1956), S. 14 
Compromise decree allowing gift of land to 
married danghters as limited estate — Land 
to revert to father’s collateralis on death of 
last daughter — Last surviving daughter not 
being a full owner is not entifed to make a 
gift of the said land in favour of her grand- 
son. 

Under the customary ‘law of the Punjab, 
the married daughters have got no pre-exist. * 
ing right in the property of their father, 
Therefore, in the present case, they got the 
tight in the property by virtue of the gift- 
deed. That right was restricted by the de~ 
cree to their lifetime. Wherefore, S. 14 (2) of 
the Act is applicable to the present case and 
the surviving daughter could not make a gift 
of the property in favour of ber grandson. 


AIR 1978 SC 1051, Rel. on. (Para 10) 
Cases Referred: Chronological Paras 
AIR .1979 SC 993 8, 9 
AIR 1978 SC 1051 10 
AIR 1977 SC 1944 i 7 
AIR 1977 SC 2024 8 


B. S. Khoji, for Appellant; B. N. Aggar- 
wal, for Respondents. 


JUDGMENT :— This appeal has been filed 
by defendants Nos. 1 and 2 against the judg- 
ment and decree of the District Judge, 
Hoshiarpur, dated Sth Jan., 1971, affirming 
the judgment of the trial Court. 

2. Briefly, the facts are that Narain had 
three daughters, namely, Smt. Nami, Smt, 
Parmeshwari and Smt. Chinti, and no male 
issue. He gifted the property in dispute in 
favour of the three daughters and the muta- 
tion was sanctioned in their favour on 16th 
July, 1919. Tara Singh and Bachitter Singh, 
near collaterals of Narain, filed a usual de- 
claratory suit challenging the gift. It was 
dismissed by the trial Court. The ‘collaterals 
went up in appeal before the District Tudge 
where a compromise was arrived at between 
the parties, according to which the. appeal 
was allowed and a decree for declaration was 
granted to the effect that the gift would not* 


BZ/BZ/A543/82/USD/SSG-H 
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affect the reversionary ‘rights: of the. plaintiffs 
after the death of Narain donor.in respect 
of half of the land gifted and in respect of 
the other half, the: donees. would have no 
power of alienation and ‘it. would revert to 
the plaintiffs on the death oz remarriage .of 
the last survivor of the three daughters. : - 


3. Narain died somewhere in 1927-28 and 
after his death the two plaintiffs in that suit, 
namely, Tara Singh and Bachitter Singh took 
possession of half of his property from the 
ddughters- The other half >f the property, 
after the death of: Smt. “Parmeshwari and 
Smt. Chinti, came to Smt. Nami.- She gifted 
the same vide registered gift-deed to her 
grandson Jagir Singh on 28th Aug., 1965. 
The plaintiffs filed the preseat suit for de- 
claration to the effect that the gift, in view 
ofthe earlier decree, was invalid and not 
binding. on them. 


4. 


” 4, The suit was contested by the defen- 
dants who controverted the above allegations 
and inter alia pleaded that Snt. Nami, after 
coming into force of the Hindu Succession 
Act, 1956 Gereinafter referred to as the Aci), 
became full owner of the property and was 
competent to. make the gift of the property 
in favour of Jagir Singh. 


- §. The learned trial Cour. held that the 


gift-deed read with the decree fell within 


the purview of sub-sec. (2) cof S. 14 of the 
Ac and, therefore, Smt.. Nami did not be- 
come full owner of the property. ` Conse- 
quently, it decreed the suit cf the plaintiffs. 
On appeal by defendants Nos. 1 and 2, the 
District Judge, Hoshiarpur affirmed the judg- 

^ ment of the trial Court and dismissed the 
same. They have now come up in second 
appeal to this Court. 


6. ~ The oaly question that arises for de- 
termination is as to whether Smt. Nami be- 


comes full owner of the prcperty by virtue ` 


of sub-sec. (1) of S. 14 or remains a limited 
owner by virtue of sub-sec. (2). of the said 
section. The facts of the case are’ not dis- 
puted. In the earlier.suit by the reversioners, 
a restriction was put on the right of the 
daughters regarding alienation and it was 
further said that the property would revert 
to the plaintiff-collaterals. AN the daughters 
were married at that time ard they fad no 
pre-existing right in the property. Sectioun 14 
of the Act reads as follows :— 

_ “14. Property of a female Hindu to be her 
absolute property.— (1) Any -property posses- 
wed by a female Hindu, whether acquired be- 
fore or after the commencement of this Act, 
shall be held by her as full owner thereof 
and not as a limited owner.’ 


- Jagir Singh. v. Baboo Singh...” 
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Explanation-—. Iņ this sub-section ‘property’ 
includes both movable and immovable’ pro- 
perty acquired by a female Hindi by. in- 
heritance or--device, or at a partition,. or in 


‘ lisu of maintenance -or arrears of mainten- 


ance, by gift from any person, whether 2- 


‘relative or not before at or after her marriage, 


or by her own skill or exertion, or by pur- 
chase or by prescription,..or in any other 
manner :whatsoever, and also any such pro- 
perty. held by her as stridhana immediately 
before the commencement of this Act. 


(2) Nothing‘ contained in sub-sec. (1) shall 
apply to any properly acquired by way of 
gift-or under a will or any other instrument 
ar- under a decree or order of a Civil Court 
or under an award where the terms of the 
gift, will or other- instrument or the decree,’ 
order or, award  preacriba a restricted estate 
in such prope: 


7. There hag been a Jot of controversy 
segarding the interpretation of sub-secs, (1) 
and (2) ibid. Ultimately, the controversy 
has been laid tc rest by a decision of the 
Supreme Court: in Vaddeboyina Tulasamma 
v.. Vaddeboyina Sesha Reddi, AIR 1977 SC 
1944. In that case, Tulasamma appellant 
had claimed maintenance out of the joint 
family properties in the hands of the respon- 
dent whe ‘was her deceased husband’s 
brother. The claim was decreed in favour 
of the appellant and in execution of the- de- 
cree ‘for maintenance, a compromise was’ 
arrived at between the parties allotting the 
properties in question to the appellant for 


‘her maintenance and giving her limited inter- 


est in such properties. It.was held by the 
Bench that since the properties were acquir- 
ed by the “appellant under the compromise in 
lieu of satisfaction of her right of mainten- 
ance, it was sub-sec. (1) and not sub-sec, (2) 
of S. 14 of the Act which would be ap- 
plicable and hence the appellant must be 
deemed to have become full owner of ths 
properties notwithstanding that the compro- 
mise prescribed a limited interest for her ia 
the properties. The following observations 
of the learned Bench may be read with ad- 
vantage (at pp. 1947, 1948) :— 

““Sub-sec, (1) of S. 14 is large in its ampli- 
tude and covers every kind of acquisition of 
property by a female Hindu including ac- 
quisition in. lieu of maintenance and where 
such property. was possessed by her at the 
date of commencement of the Act op. was 
subsequently acquired and. possessed, she 
would become the full owner of the property. 
Sub-sec. (2) is more in the nature of a pro- 
viso or exception to sub-sec. (1). It excepts 
certain kinds of ‘acquisition of property by. a 
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‘Hindu female from the operation of sub-sec- 
tion (1) and being in the nature of an ex- 
ception to a provision which is calculated to 
achieve a social purpose by bringing about 
_ change in the social and economic position 
of woman in Hindu society, it must be con- 


strued strictly so as to impinge as little: as 


possible on the broad sweep of the ameliora- 
‘tive provision contained in sub-sec. (1). It 
cannot be interpreted in a manner which 
would rob sub-sec. (1) of its efficacy and de- 
“ prive a Hindu female ôf the protection sought 
to be given to her by sub-sec. (1). 

Sub-sec, (2) must, therefore, be read in 
the context of sub-sec. (1) so as to leave as 
large a scope for operation as possible to 
aub-sec. (1) and so read, it must be confined 
to cases where property is acquired by a 
female Hindu for the first time as a grant 
without any pre-existing right, under a gift, 
will, instrument, decree, order or award, the 
terms of which prescribe a restricted estate 
in the property. Where, however, property is 
acquired by a Hindu female at a partition 
or in lieu of right of .maintenance, it is in 
virtue of a pre-existing right and such an 
acquisition would not be within the scope 
and ambit of sub-sec. (2), even if the instru- 
ment, decree, order or award allotting the 
property prescribes a restricted estate in the 
property.” 

8. From the above observations, it is clear 
that if a limited right is given by any instru- 
- ment, decree, etc, to a female in lieu of hep 
` pre-existing right, she becomes full owner of 
that property under snb-sec. (1), but if she 
derives her right for the first time by virtue of 
any instrument, decree, etc. under which re- 
' gtrictions are put on alienation, then sub-s. (2) 
` applies and she does not become full owner 
- of the property under sub-section (1). The 
‘said view was followed in Santhanam Kacha- 
palaya Gurukkal v. V. Subramanya Gurus 


' kkal, AIR 1977 SC 2024 and Bai Vajia v.- 


Thakorbhai Chelabhai, AIR 1979 SC 993. 
9. In Bai-Vajia’s case (supra), it was held 
that the widow’s right to maintenance, 
though not an indefeasible right to property, 
is undoubtedly a pre-existing right. It is 
true that a widow’s claim for maintenance 
..does not ripen into a full-fledged - right to 
property, but nevertheless it is undoubtedly 
a right which in certain cases can amount 
to a right to property where it is charged. 
It cannot be said that where a property is 
given to a widow inlieu of maintenance, itis 
` given to her for the first time . and not in 
lieu of a pre-existing right. The claim to 
‘ maintenance, as also the right to claim pro- 
perty in order ‘to maintain herself, ‘is’ an ins 


Phula Singh v. Gtam. Panchayat, Sheron 
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herent right conferred by. the Hindu Law 
and, therefore, any property given to her in 
lieu of maintenance is merely in recognition 
of the claim: or right which: the widow pos» 
sessed from before, It has further been. 
held that it cannot be said that such a right © 
has been conferred on her for the first time 
by virtue of the document concerned and 
before the existence of the document the 
widow had no vestige of a claim or right at 
all. : 


16. Under the customary law of the Pun- 
jab, the married daughters have got no pre~» 
existing right in the property of their father. 
Therefore, in the present case, they got the 
tight in the property by virtue of the gift 
deed. That right was restricted by the 
decree to their lifetime. Therefore, sub-sec- 
tion (2) of S. 14 of the Act is applicable to 
the present case and the surviving daughter 
could not make a gift of the property inj, 
favour of her grandson. The heirs `of the 
two plaintiffs in the earlier suit are entitled 
to succeed to the property after the death 
of Smt. Nami. In the above view, I am for- 
tified by the observations of the Supreme 
Court in G. Appaswami Chettiar v. 
R. Sarangapani Chettiar, AIR 1978 SC 1051. 
In that case, a contention was raised that 
after the Hindu Succession Act came into 
force, the life estate which was conferred on 
the daughter had ripened into an absolute 
estate under the Act. Whe learned Bench 
rejected the ccntention holding that the life 
estate which she was entitled to was under 
the will of her father and, therefore, S. 14 (2) 
of the Act would be applicable and the life 
estate would not be enlarged into an abse-™ 
lute estate. 


11. For the aforesaid reasons, I do not 
find any merit in this appeal and dismiss 
the same with no order as to costs. 


Appeal dismissed. 
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Phula Singh, Appellant v. Gram Panchayat, 


. Sheron and another, Respondents. 


Regular Second Appeal No. 919 of 1970, 
D/- 30-10-1981.* 

Punjab Gram Panchayat Act (4 of 1953), 
Ss. 82 (2), 81 (1) (© and 85 — Punjab Land 
Revenue Act (17 of 1887), S. 78 — Lease 


. for removing dead animals from street of 
*From decree of O. P. Singla, Sr.. _Sub To, 


Sangrur, D/- 26-3-1970. 
BZ/BZ/A409/82/MVJ_ 


` 1982 
‘village — Lessee to pay Inxp sum to Far- 


chayat — Recovery of dues — Dues cannot 
be recovered as land reveme — Suit for in- 
junction against Panchayat. is maintainable. 


Where a lease is taken for removing the 


` dead animals from the strzets of the village 


from’ the Gram Panchayat on payment of a 
certain sum, any amount due from such 
lessee is not recoverable as land revenue 
under the Gram Panchayaz Act. 
Injunction by the lessee against the Pancha- 
yat restraining the latter from recovering 
the amount is not barred by S. 78 of Land 
Revenue Act. (Para 16) 

The amount due was treated by both the 
parties as contract money. It was not the 
case of the Panchayat that it imposed this 
fee upon the plaintiff for cleaning the streets 
or sanitation of the villag2.- Otherwise also 
by no stretch of imagination this amount 
can be said to be a fee levied under S. 82 (2) 
of the Act by the Gram Panchayat upon 
the plaintiff. (Para 8) 

Section 81 (1) (Œ) clearly indicates that the 
Gram Panchayat is entitleé to the sale pro- 
ceeds of the dead bodies of the animals 
which are not claimed by any person in ac- 
cordance with any custom or usage. hus 
the contract given to the plaintiff for removal 


: of the dead bodies of the animals from the 


village amounts to selling ef the dead bodies 
of the animals to -the placntiff. Instead of 


selling dead body of an arimal as and when. 


one dies, the Gram Panchayat sold to the 
plaintiff against lumpsum the dead bodies of 
the animals which might Jie during a year. 
Therefore, the amount souzht to be recover- 
ed from the plaintiff is on the basis ofa con- 
tract entered into by the Gram Panchayat 


“ander S. 81 of the Act with the plaintiff. 


(Para 10) 
Section 85 of the Act empowers the Col- 


lector to recover any sum Jue under the Act - 


as if they were arrears of land revenue. 


.Fhere is no provision in the Act that contract 


money can be recovered cs arrears of land 
revenue. Section 85 of the Act empowers 
the Collector to recover amy sum dué under 
the Act as arrears of land revenue. If the 
same is not due under the Act then it can- 
not be recovered as arrears of land revenue 


- and consequently S. 78 >f Punjab ` Land 
- Revenue Act will have nc application. 


(Para 14) 


Cases Referred: - Chrenclogical Paras 


1978 Pun LJ 109: 1978 Rev LR 301 13. 


AIR 1957 Punj 58 : (1956) 58 Pun LR 490 
15 


AIR 1953 Punj. | -> ae het ek BS 


Phula Singh- v. Gram Panchayat, Sheron 


A suit fof ~ 
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AIR 1952 Punj 389.. 15 
AIR: 1951 Mad 930 15 
AIR 1927 Lah 161: 28 Cri LJ 230 © 11 


S. P. Gupta, for Appellant; S. S. Dhaliwal, 
for Advocate General (Punjab) and Ashok 
Bhan for Gram. Panchayat, for Respondents. 


JUDGMENT :— The brief facts leading 
to this second appeal by the plaintiff Phula 
Singh, seepra to the plaint. are as fol 
lows :— 

The plaintiff had taken a lease for remov- 
ing the dead animals from the streets of the 
village from the defendant No. 1 Gram Pan- 
chayat of village Sheron for the year 1962-63 
for Rs. 3,800/-. He had paid that amount 
to the Panchayat. However, defendant No. 1 
sent a report to the Block Development Offi- 
cer giving wrong facts and thereupon a 
watrant was issued in the name of the plain- 
tiff for the recovery of the above amount as 
arrears of land revenue. This amount is not 
recoverable as arrears of land revenue as it 
does not fall within the definition of Sec, 12 
of the Punjab Village Common Lands (Regu- 
lation) Act and S. 82 of the Punjab Gram 
Panchayat Act, 1952 (hereinafter called tha 
Act). 

2. Upon the above facts the plainti 
prayed for an injunction restraining the de» 
fendants from recovering the above amount 
from him as arrears of land revenue. 


3. The defendants contested the suit and 
pleaded that the contract for removing the 
dead bodies of the animals was made with 
the plaintiff for the year 1962-63 for Rupees 
6,300/-, out of which he had paid Rs. 3,100/- 
leaving a balance of Rs. 3,200/-. Rs. 600/- 
are due from the plaintiff as balance of the 
coniract money for the year 1961-62 and 
thus Rs. 3,800/- are due from the plaintizf 
and this amount can be recovered as arrears 
of land revenue. 

4. Upon the pleadings of the parties, the 
trial Court framed the following issues :— 


1. Whether the plaintiff had the contsact 


of removing dead animals for Rs. 3,800/- 
for the year 1962-63. : 
2. Whether the plaintiff had taken cen- 


tract of removing of dead animals for 
Rs. 5,000/- for the year 1961-62 and fos 
Rs. 6,300/- for the year 1962-63. 


3. If issue No. 2 is proved, whether tha 
plaintiff had made the payment of the entire 
contract for the year 1961-62 and 1962-63 
and if not how much sum is due from . the 
plaintiff ‘to. the Panchayat-defendant ? 


4, Whether the sum of Rs. 3,800/- is. not 


Tecoverable aS.arrears of land. revenue? 
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5. Relief. of the village. Otherwise also by no stretch 
5. Issue No. 1 was decided against the of imagination this amouat can be said to 


plaintiff as he did not lead any evidence. 
Under issue No. 2 the learned trial Court 
held that the plaintif had taken contract for 
removing dead animals for Rs. 5,000/- for 
the year 1961-62 and for Rs. 6,300/- for thse 
year 1962-63. Under issue No. 3 it was 
held that the contract money for the year 
1961-62 has been fully paid by the plaintiff 
and Rs. 3,200/- are due from him as a 
balance of the contract money for the year 
1962-63. Under issue No. 4 it was held that 
the amount of Rs. 3,200/- was recoverable 
from the plaintiff as arrears of land revenue. 
Consequently, the plaintiff's suit was dis- 
missed but it was remarked that defendant 
Gram Panchayat was entitled to recover only 
Rs. 3,200/- as arrears of land revenue 
through the Block Development Officer. 


6. The plaintiff filed an appeal which 
was heard by the Senior Sub Judge (with 
enhanced appellate powers), Sangrur. He 
dismissed the appeal. Feeling aggrieved the 
plaintiff has come to this Court in second 
appeal. 

7. The only point that was argued befors 
me ‘was whether the defendant-respondent 
Gram Panchayat was entitled to recover tha 
balance of contract money amounting to 
Rs. 3,200/- from the plaintiff as arrears of 
Jand revenue or not. Both the Courts be- 
low had dismissed the suit of the plaintiff 
on the ground that under S. 82 (2) of the 
Act, the Gram Panchayat is empowered to 
levy fee in respect of the items enumerated 
under that sub-section and the contract 
money which is sought to be realised from 
the plaintiff falls under item No. (ii) of the 
said sub-section. Relevant portion of sub=- 
gection (2) of S. 82 of the Act reads as fol- 
lows :— ; 

82 (2). The following fees may be levied 
by a Gram Panchayat — 

XX XX XK xX 

ii) service fee including fee on cleaning 
of streets and lighting of streets and sanita- 
tion: 

xX xXx xx xx 

8. I am of the view that both the Courts 
below have fallen in error in holding that 
the amount sought to be realised from the 
plaintiff amounts to fee levied by the Gram 
Panchayat in the discharge of its duties for 
the cleaning and sanitation of the streets. 
Both the parties are referring to the amount 
as contract money. It is not the case of the 
Panchayat that it imposed this fee upon the 
plaintiff for cleaning the streets or sanitation 
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be a fee levied under S, 82 (2) of the Act 
by the Gram Panchayat upon the plaintiff. 

9. The learned counsel for the plaintif 
has invited my attention to the provisions of 
Section 81 (1) (© of the Act. The relevant 
portion of this section reads :— 

“81 (1). The following moneys 
credited to the Gram Fund — 

' XX XX XX XX 

(f) the sale proceeds of all dust, dirt, dung 
or refuse collected by the servants of the 
Panchayats and dead bodies of animals not 
claimed by any person in accordance with 
any custom or usage and the trees and other 
produce of the lend vested in the Gram 


-shall be 


Panchayat. 
XX XX XX xx” 
10. A reading of this provision clearly 


indicates that the Gram Panchayat is entitl- 
ed to the sale proceeds of the dead bodies 
of the animals which are not claimed by 
any person in accordance with any custom 
or usage. Thus the contract given to the 
plaintiff for remceval of the dead bodies of 
the animals from the village amounts to sell- 
ing of the dead bodies of the animals to the 
plaintiff. . Instead of selling dead body of 
an animal as and when one dies, the Gram 
Panchayat sold to the plaintiff against lump 
sum the dead bedies of the animals which 
might die during a year. Therefore, the 
above amount scught to be‘recovered from 
the plaintiff is on the basis of a contract en- 
tered into by the Gram Panchayat under 
Section 81 of the Act with the plaintiff. 

11. Section 85 of the Act empowers the 
Collector to recover any sum due under the 
Act as if they were arrears of land revenue. 
The question that arises is whether the pre- 
sent amount due from the plaintiff is due 
under the Act. I am of the opinion that 
this amount cannot be said to be due under 
the Act. I may quote here Maya Das v. 
Municipal Committee, Chiniot, AIR 1927 Lah 
The facts of that case are that the 
Municipal Committee, Chiniot, had provided 
a stand for tumtums within the municipal 
limits. Every tumtum owner had to pay a 
certain sum by way of rent or toll for the 
nse of the aforesaid stand. The collection 
of this toil or rent was leased by the Muni- 
cipal Committee to Bhagwan Das and Maya 
Das who were petitioners in that case, for 
the year 1923-24 in lieu of Rs. 904/-. An 
agreement by the lessees was duly executed. 
Some amount remained due from the lessees. 
The Municipal Committee resolved that the 
Secretary should apply to the District Magis- 
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trate under S. 81 of the Punjab Municipal 
Act for recovery of the arrears due by the 
lessees. The Secretary of the Committee 
gave the necessary application and the Magis- 
trate ordered issue of a warrant for realiza- 
tion of the amount and in execution ‘of it 
some moveable property oł the lessees: was 
attached. The lessees filed a revision before 
the Sessions Judge who referred the case to 
the High Court. The relevant portion of the 
teference reads as follows =— 


“On the merits I am of opinion that the 
action of the Magistrate was ultra vires. 
Under S. 83 of. the Punjab Municipal Act, 
3 of 1911, it is open to a Municipal Com- 
mittee to farm out the collection of any 
octroi, toll or terminal tax for a period not 
exceeding one year. However, the amount 
due by the farmer is not amount dve under 
the Act. It is an amount Cue under a simple 
lease or contract and only recoverable by 
law suit.” i 


12. The High Court held that the view 
taken by the Sessions Jucge was correct. 
The above observations clearly apply to the 
present case. 

13. The learned counsel for the: respon: 
dent Gram Panchayat argued that the suit 
for injunction is not maintainable. In sup- 
port of his contention he fas cited Punjab 
State v. Kirpal Singh, 197€ Pun LJ 109. In 
that case a certain sum wa3 sought to be re- 
covered from the plaintiff as the balance of 
the sum payable by him for running a can- 
teen. The Collector had initiated proceed- 
ings for the recovery of the outstanding 
amount as arrears of land revenue. The 
plaintiff filed a suit for declaration and in- 
junction. The trial Court dismissed the suit 
but the appellate Court accepted the appeal 
and decreed the suit. The State of Punjab 
filed second appeal in this Court which was 
heard by C. S. Tiwana, J. who observed as 
follows :— X 

“The lower appellate Coert went in error 
when it tried to discard Je provision of 
Section 78 of the Punjab Land Revenue Act 


‘merely on the ground of a defective notice. 


It was incumbent on the plaintiff to make 
the payment under protest and then to insti- 
tute a suit for the recovery of the amount 
paid. He could not simp:y sue for obtain- 
{ng this kind of injunction against the “State 
that it should be ‘restrained from making 
any recovery. Whe appeal is consequently 
accepted.” — 

14. The above ruling does not apply to 
the present case. In that-zase- rent -due in 
respect of the leased publie premises was be 
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ing recovered as arrears of land revenue. 
The Punjab Public Premises and Land (@vic- 
tion and Rent Recovery) Act, 1969, vide 
Section 10-D has specially provided that if 
any person refuses to pay the arrears of rent 
within the time, if any, specified therefor, 
in the order relating thereto, the Collectos 
shall proceed to recover the amount due as 
arrears of land revenue. There'is no pro~ 
vision in the Act that contract money can 
be recovered as arrears of land revenue. 
Section 85 of the Act empowers the Collec- 
tor to recover any sum due under the Act 
as arrears of land revenue. If the same is 
not due under the Act then it cannot be re- 
covered as arrears of land revenue and con- 
sequently S. 78 of Punjab Land Revenue Act 
will bave no application. 


15. I may also quote here the Custodian 
General of Evacuee Property, New Delhi v. 
S. Harnan. Singh, (1956) 58 Pun LR 490: 
(AIR 1957 Punj 58). The facts of that case 
are that towards the end of 1947, the Custo- 
dian of Evacuee Property invited’ tenders for 
the annual lease of a floor mill owned by a 
Muslim evacuee. One Harnam Singh gave 
a tender and it was accepted by the Custo- 
dian and the possession was delivered to the 
lessee. However, in view of certain instruc- 
tions which were later on received from the 
higher authorities, the tender was rejected 
subsequently and the mill was sealed by the 
officers of: the Rehabilitation Departn..ot. 
The Assistant Collector, Ambala, issued a 
writ of demand under S. 68 of the Land 
Revenue Act requiring the lessee to pay a 
certain sum on account of arrears of rent of 
the factory in question. The lessee appealed 
and the Additional Custodian held that 
although the petitioner was not a lessee of 
the premises and was not liable to pay rent 
therefor yet he was liable to pay compensa- 
tion for use and occupation of the property 
as he had actually worked the factory. He 
also fixed a certain amount, after report, as 
due from the lessee for use and occupation. 


_ The lessee filed the revision petition to the 


Custodian General ‘which was dismissed. 
Thereupon the lessee filed a writ under Arti- 
cle 226 of the Constitution of India. The 
writ was accepted. Letters Patent Appeal 
was preferred and one of the arguments on 
behalf ‘of the State raised was that if the 
petitioner questioned his liability to pay the 
amount demanded of him, he should follow 
the procedure prescribed by S.- 78 of- the 
Land Revenue Act and make payment under 
protest and later bring a- suit in a Civil 
Court for the recovery of the amount so 
paid. The Division Bench who heard ‘the 
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Letters Patent Appeal observed as nador Gt. i 


pp. 59, 60 ef ATR) :— 


“There can be ne doubt in regard to the 
correctness of the submission put fesward 

by the petitioner. It is a fundamental prin- 
ciple of law that every person who soceives 

an injury is entitled to claim the protection 
- o£ the Courts. Broadly speaking, the Courts 

alone have the power to decide justiciable 

controversies both on questions cf fact as 

well as of law; they alone can protect the 
tights and interests of individual citizens and ` 
they alone have power tc hear, determine 

and to enforce. Indeed S. 9 of Civil P. C. 

provides that the Courts shall have jurisdic- 
tion to try all suits of a civil nature except- 
ing suits in which their. cognizance is either 
expressly or impliedly barred. The Admin- 
istration of Evacuee Property Act does not 
appear to bar the jurisdiction of ordinary 
Courts or to transfer the determination of 
rights and liabilities from ordinary Courts 
to executive officers. It is not a fiscal mea- 
sure like the Income-tax Act or the Land 
Revenue Act in which the Income-tax Officer 
or the Revenue Officer is charged with the 
duty of producing revenue for the State. It 
was. designed primarily to provide for the 
preservation, management and control of 
evacuee property. The Legislature, could 
never have intended under a general enact- 
ment ‘like the present, to deprive the Courts 
of the jurisdiction which they possess 
such cases and to empower the Custodian to 
adjudicate on the controversies which arise 
between him- and the members of the public 
on disputed questions about the amount of 
compensation which should be recovered fov 
use and occupation of property. Whe Custo- 
dian has no power to determine. disputed 
questions of title (M. B. Namazi v. Dy. 
Custodian of Evacuee Property) (AIR 1951 
Mad 930). or to determine whether a debt 
is barred by time or not (F. Sahib - Dayal 
Bakshi Ram v. Asstt. Custodian of Evacuee 
Property, Amritsar) (AIR 1952 Punj 389) or 
to recover any debt under S. 48 when the 
debtor, declares that the debt îs barred by” 
time (Firm Pariteshah Sadashiv v. Assistant 
Custodian of Evacuee Property, © Sme 
(AR 1953 Punj 21). i 


. As’ the amount which is pan, demanded 
from the petitioner has not been ‘admitted on. 

' Proved to be die from him and: as the 
. amount is -not.due under the provisions of 


‘ within’ the power of the Custodian to direct 
the Assistant’ ‘Collector, Ambala, to: issus a 
- writ: of demand.” ~ 


Harbhagan Rans v. Bhagwant Sigh 


in, 


'- ferent matter if the. statemenis' were 
. the Act, I am of the opinion ‘that it was not | 
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36. I have already held above ‘that the 
amount fis not due from the plaintiff . under 
the Act and, therefore, it cannot- be recover- 
ed as arrears of land revenue and the suit 
for injunction is net barred by S. 78 of the]: 
Punjab Land Revenue ‘Act. 


17. Consequently, I accept the present 
appeal and set aside the judgments and 
decrees of the Conrts below and decree the 
suit of the plaintiff for permanent injunction, 
as prayed for, The Gram Fapchayat how- 
ever will be at liberty to recover the amount 
by due process cf law. The plaintiff-appel- 
lant willbe entitled to the costs throughout 
from the defendant-respondent No. .1 Gram 
Panchayat. 

Appeal allowed. 
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‘Smt. Harbhagan Kaur, Appellant v. 
Lt. Col. Bhagwant Singh, Respondent. 


F. A. F..O. No. 2-M of 1981, DJ- -10-9 
1981.% 
Hindu Marriage Act (25 of 1955), Sec- 


fon 13 (1A) Gi) — Decree for restitution of 
conjugal rights — Recording of satisfaction 
of decree on basis of statements of parties 
tn Court that they were willing to live 
together does not tantamount to restitution 
of conjugal rights — There must be resump- 
tion of conjugal duties in fact. 

` To show that there has been restitution of | 
conjugal rights there should be physical liv- 
ing together of the parties in the place that. 
they call matrimonial home, That, too, not 
under force or duress but as a result of 
Willingness on the part of both the sides. 
Thus, if the parties In a given case agreed 
in Court that they were prepared to live 
together and the Court recorded satisfaction 
of the decree, but evidence is forthcoming’ 
on the record that in fact the parties did not 
live even for a moment together either be- 
fore the satisfaction of the decree was res 
corded or thereafter till the filing of the 
petition for divorce, then in such a case 
even if there has been an order regarding 
satisfaction ‘of decree. on the basis of state- : 


- ments of the parties in Court to the effect- 


that they were prepared to live together that 
would not tantamount to’ restitution of cons, 
jugal rights. It would, however be a’ dif- 


From decree of Dist. Judge, Ludhiana, » D : 
. 10-9-1980: : 


GY/LY/F218/81/HR/RSK 


that 
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: they” had -already resumed’ cohabitation and 


were living together as: husband and wife, ‘as 
in*that case any party going back on’ that 


statement would be estopped from so doing- 


unless that party was to prove that the state- 
tment that he or she had made in Court was 
made under coercion and in fact the state- 
ment made was a false statement. AIR 
1980 Punj & Har 325 and AIR 1966 Punj 


506, Disting. ` (Para 12) 
Cases Referred: | Chronological Paras 
AIR 1980 Punj & Har 325:1980 Cur LJ 

{Civ) 240 9, 10 
AIR 1977 Punj & Har 167 (FB) 9 
AIR 1966 Punj 506 6, 9, 10 


Jijay Jhanji, for Appellant; H. L. ° Sarin, 
Sr. Advoate (R. L. Sarin and M. M. Singh 
Bedi, Advocates with him), for Respondent. 
- JUDGMENT : ut 
a petition. for divorce under Cl. (ii) of sub- 
section (1-A) of S. 13 of the Hindu Marriage 
Act (hereinafter referred to as ‘the Act’). 
Whe matrimonial Court had granted the 
decree of divorce and dissolved the mar- 
tiage. 

2. The short point that has been can- 





vassed is that the requirement of sub-cl. (ii) — 


ef sub-section (1-A) of S. 13 of the-Act, had 
not been complied with. So the question is 
as to whether there had been no restitution 
ef. conjugal rights between the parties in 
compliance with the decree of restitution of 


conjugal rights obtained by the respondent- ` 


husband, (hereinafter referred as ‘the hus- 
band’). l y 
3.° Thé proposition abovementioned is 


tobe judged against the backdrop of . the 
facts which can be stated thus: 

4. The parties were joined in Marriage 
bond on May 10, 1972. Sometime in Dec. 
1975, the husband moved a petition u/s. 9 
of the Act against the wife for 
of conjugal rights. On Aug. 20, 1977 a 
decree in favour of husband and against the 
wife for restiution of conjugal -rights was 
granted. Thereafter both the parties moved 
applications on Oct. 24, 1977 for execution 
of the decree. When the matter was taken 
up for consideration, both the parties made 
statements before the Court to the effect that 
they had decided to live together. On the 
basis of their statements on. Oct. 18, 1978, 
the Executing Court made an order Ext, R-3, 
to the effect that the application filed by 
the parties stand fully satisfied in view of 
the statements made by the. parties and- their 
counsel -before the Court. 
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restitution ` 


7 . On that very: 
’ ‘day, Le, Oct. 18, 1978, however, both the 
Pan -moved petitions before the me 
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Court blaming each other. for not agreeing 
to live together. The Court on. that very 
day fixed Nov. 18, 1978 for consideration of 


these applications and necessary orders 
thereon. On Nov. 18,.1978 the Executive 


` Court vide order Ext. A-6, dismissed the ap- 


plications observing that the execution ap- 
plication had already been consigned to the 
record room as having been satisfied, thete- 
fore, these applications were not maintain- 
able. The relevant provision of Cl. (ti) of 
sub-section (1-A) of S. 13 of the Act is in 
the following terms:— . 

“That there has been no restitution of 
conjugal rights as between the parties to the 
Marriage for a period of one year or up- 
wards after the passing of a decree for re- 
stitution of conjugal rights in a proceeding 
to which they were parties.” 

5. The position that emerges from the 
facts recapitulated above is that on Oct. 18, 
1978, both husband and wife showed willing- 
ness to live together and on their statement, 
their execution applications were dismissed 
as having been fully satisfied. On that very 
day two fresh applications were moved 
blaming each other for not abiding by the 
statements made in Court, The question 


‘that would arise is as to whether from the 


mere statement of the parties in Court 
within the stipulated period that they were 
prepared to live together, the restitution of 
conjugal rights between them in terms of 
Cl. (ii) of sub-section (1-A) of S: 13 would 
be presumed,. thus disentitling them to main- 

tain thereafter a petition under the said sub- 
clause (ii). 


-6 Mr. Thanji, learned counsel. ‘for the 


-appellant made a reference. to M. P. Shree- 


vastava v. Mrs. Veena, AIR 1966 Punj 506, 
in which it was. held that the party against 
whom a decree of restitution of conjugal 
Tights is. passed can make an application to 
the Executing Court showing willingness to 
comply with the decree and that the execut- 
ing Court, on the application of that spouse 
-could order that there had been satisfaction 
of the decree. ` 

.7. Mr. R.-L. Sarin, learned counsel for 
the husband ‘on the other hand has canvass- 
ed that the executing: Court has no power to 
enforce and execute a decree of restitution 
of conjugal rights by -physically handing 
over the spouse against whom the decree is 
passed: to:-the spouse in whose favour the 
said decree is passed. Whe executing Court 
‘could only resort to. symbolic execution of 
the decree by attaching the property of the 
coer ‘in: oe and u oe the peed a 
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stipulated, as prescribed by O. 21, R. 32 of 
the Civil P. C., that spouse in response to 
tbe decree does not assume his or. her conju- 


~ gal duties. then to sell the attached properiy 


and from the proceedings thereof make the 
payment to the other party to meet the cost 
‘of the execution application and to make 
-over the balance to the party whose property 
it was. 


8. According to the learned counsel a 
matrimonial decree is not satisfied till such 
time the parties resume their conjugal duties. 
Once the parties resume their: ‘conjugal duties, 
then. a formal order of the executing Court 
is not necessary to that. effect. Thus if the 
parties have not resumed their conjugal 
duties .despite having shown willingness to 
do so in Court, then the satisfaction record- 
ed by the Court of the decree on the basis 
of their willingness to resume conjugal duties 
would be of no consequence if. in- fact the 
parties had not resumed such duties, i.e., 
they do not start living together as husband 
and wife. 


9. The learned counsel made a reference . 


to a single Bench decision ‘of this- Court in 
Santosh Kumari v. Mohan Lal, 1980 ‘Cur 
LJ (Civ) 240:(AIR 1980 Punj & Har 325) 
wherein M. P. Shreevastava’s case (AIR 1966 
Punj 506) (supra) relied upon on behalf of 
the appellant-wife had been considered and 
distinguished. Learned Judge after taking 
note of the decision of Full Bench of: this 
“Court reported in Smt. Bimla Devi v. Singh 
Raj, AIR 1977 Punj & Har 167, inter alia 
laid down two: meaningful propositions, one 
. ihat a decree for. restitution of conjugal 
tights can “be executed symbolically > under 
O. 21, R. 32 of the C. P. C. and secondly 
that simply because a -spouse refused to 
resume cohabitation in spite of execution 
application filed by the other spouse, it can- 
not be said that the decree for restitution of 
- conjugal rights “stood satisfied and the spouse 
refusing the resumption of cohabitation was 
not entitled to divorce. 

` 10. However, neither the ane of the two 
propositions laid down in Santosh Kumari’s 
case (supra) by the learned single Judge, nor 
“the ratio of '"M: P. Sbreévastava’s. case 
l aquarely cover proposition ‘that’ arises ` for 
‘determination in the present case, whether 
tecording of satisfaction ofthe decree on the 
basis of the statements of the parties’ in 
Court be deemed to be restitution of conju: 
gal rights in terms of Cl. (ii) of sub-sec. (1-A) 


of S. 13 of the Act. The matter is truly 
. Tes pete: ; 
“11. In my opinion in PE peculiar facts 


of the present case, where the very next 
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- filing of. the petition for divorce, 


_ different matter if the statements were 
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moment the parties appear to have changed 
their mind to live together. and moved ap- 
plication before the Court blaming each 
other, restitution of conjugal rights cannot 
be inferred ‘from the order of the executing 
Court recording satisfaction, of the decree 
on the statement of the parties. I am also 
further of the view that what a party is to 


‘show to be entitled to a decree of divorce 


in terms of Cl. (ii) of-sub-section (1-A) of 
Section 13 is that there has been no. restitu- 


' tion of conjugal rights after the passing of 


the decree of the restitution of conjugal 
rights, and the other spouse is to satisfy the 
Court, if it is to succeed in denying the 
decree of divorce to tlie petitioning spouse 
that there has been restitution of conjugal - 
tights after the passing of the decree of the 


- conjugal rights and before the filing of © the 


petition for divorce. ‘ 


12. Restitution of conjugal Tights does 
not tantamount fo reconciliation between the 
parties. To show that there has been resti- 
tution of conjugal rights there should be 
physical living together of the parties in the 
place that they call matrimonial home. That, 
too, not under force or duress but as a re- 
sult of willingness on the part of both thel 
sides, For instance the parties in a given 
case agreed in Court that they were prepar- 
ed to live together and the Court recorded 
satisfaction of the decree, but eviderice is 
forthcoming on the record that in fact the 
parties did not live: even for a moment 
together either before the satisfaction of the 
decree was recorded or thereafter till. the 
then in 
such a case even if there has been an order 
tegarding satisfaction of decree on the basis 
of: statements of the parties in Court: to the 
effect that they were. prepared to live together’ 
-that would not tantamount to restitution of 
conjugal rights. It would, however,. be a 
-that 
they had already resumed cohabitation and 
were living together as husband and wife, 
as in that case any party going back'on that 
-statement would be estopped from so doing 
unless that party was to prove that the state- 
ment that he or she had made in Court was 
made under.coercicn and in fact the state- 
ment made was a false statement. 

13. In the present case ‘admittedly there > 
had been no restitution of conjugal rights in 
fact. The appellant-wife has sought to avoid ` 
the granting of decree of divorce to the hus- 
band merely on the strength of the order of 
the executing Court passed: on the basis of 
their statements which are, in the’ following’ 
terms :— Ao 4 
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“Statement of the decree-holder 
Bhagwant Singh—- husband). i 
Stated that I am prepared to keep the appli- 
cant with me in village Chachrari. 

Statement of Harbhajan Kaur — Respon- 
dent. , À 
[ state ‘on oath that I am prepared to go 
with husband-decree-holder right from the 
Court.” f , 

14. On the basis of the above statements 
the order of the trial Court is-in the follow- 
ing terms :— a 

“In view of the statements made by the 
parties and their counsel the present execu- 
tion stands dismissed as fully satisfied.” 

45. As already observed such an order re- 
cording satisfaction by the executing Court 
is not enough to avoid the passing of the 
decree of divorce. 

16. For the reasons afcrementioned I find 
no merit in this appeal ani dismiss the same 
with no orders as to costs. 

‘ Appeal dismissed. 
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Society. would be within the ambit of the `- 
arbitration under S. 55 (1) (b) where the. 
claim made is rooted through a person or 
a Society which in turn is a member of 
the claimant-Society. (Para 25) 
To be within the ambit of its provi- 
sions, two pre-conditiohs have to be satis- 
fied. Firstly; the disputes which are so 
referable must be one which touches the 
constitution, management or the business 
of a co-operative society. Once the pre- 
condition of the nature of dispute is 
satisfied, what is to be next looked for 
are the parties thereto. It is only if they 
come within the wide ranging ambit of 
the four clauses“(which seem to have 
been framed deliberately to cast a wide 
net) . that a dispute would be referable- 
to arbitration by the Registrar. 
i Í (Paras 6, 7) . 
‘A glance at cls. (a), (b) and (ec) would 
indicate that broadly these visualise the 
dispute inter se betwixt the society and 
its members, deceased members, officers, 
agents or employees of the society with 
a designed extension to non-members 
who may be claiming through a member, 
past member, or a deceased member, It 
is manifest that herein the legislature has 
deliberately widened the scope to bring 
in non-members as well if they satisfy 
the necessary condition, (Para 8) 
In construing the provisions of S. 55 of 
the Act, in general, and of cl. (b) of sub- 
sec. (1) thereof, in particular, the larger - 
purpose of the enactment cannot be lost 
sight of. Therefore a liberal construction 
should be placed on the language of S. 55 
both as regards the nature of the dis- 
pute and the number of the parties there- 
to in order to advance the larger purpose 
of this statute as against the literal or 
constricted interpretation thereof. Thus 
the phrase “claiming through a member, 
past member or deceased member” as 
employed in S. 55 (1) (b), would not in- 
clude only successors~in-interest, heirs 
or legal representatives as. such artificial 
and constricted interpretation to the 
phrase would run counter to the larger 
purpose of the statute. C.W-P. No. 414 of 
1981, D/- 23-3-1981 (Punj), Overruled. 
AIR 1975 Guj 18 and 1978 Pun LJ 46, Ap- 
proved; 1976 Pun LJ 522, Distinguished. 
(Paras 13, 14) 
Per S. P. Goyal, J. (Contra): The words 
“person claiming through a member” in 
cl. (b) of S. 55 (1) mean a person who 
claims right or title through such a mem~ 
ber. S. 55 of the Act does not create, de- 
clare or recognize any rights or liabilities 
of the parties concerned and instead only, 
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the disputes between them.- The rights. 
‘and liabilities giving rise to the dispute 


~- must have their foundations on the com- 


moi law of the land or the provisions of 
the Act. > =~ ' (Para 32) 
Cases - Referred : Chronological Paras 
(1981) C.W.P. No. 414 of 1981;~-D/-_23-3- 

1981 (Punj & Har), Inderjit Singh=-v, 

State of Haryana 22 
1978 Pun LJ 46: 1978 Rev LR 228 (1) 24 


1976 Pun LJ 522: 1976 SLWR 585 23, 

24 
AIR 1975 Guj 18 20, 34 
(1971) 12 Guj LR 355 = 
AIR 1971 Punj & Har 423 (FB) 14 
AIR 1969 SC 1320 19, 20, 31, 34 
AIR 1943 Bom 341 6, 12 
AIR 1938 Cal 327 6 


,G. S. Sandhu, for Petitioner; Prem 
Singh with C. R. Dahiya, , for Respon- 
dents. _ 


S. S. SANDHAWALI,-C, J. (Majority 
view):— Whether a dispute between a 
Co-operative Society on the one hand, 
and the employeé, agent, or member, of 
another Co-operative Society (claiming 
through a member), is within the ambit 
of arbitration under S. 55 (1) (b) of the 
Punjab Co-operative Societies Act, 1961 
—is the significant question which has 
necessitated the hearing of this writ peti- 
tion by the Full Bench. Also at issue is, 
some discordance of precedent within this . 
Court though at the motion stage. 

2. Mam Raj petitioner was working as 
the salesman of the Imbli Co-operative . 
Agriculture Service Society Ltd. which 
used to purchase fertilizers from. the 
Jagadhri Co-operative Marketing-cum- 
-Processing Society Ltd., Jagadhri (here- 
inafter called the ‘Marketing - Society’) 
on a consignment basis. The commission 
earned by the Imbli Co-operative Agri- 
culture Service Society Lid. (hereinafter 
called the Imbli Society), on the sale of 
such fertilizers payable by the Marketing 
society -was shared equally by the peti- 
tioner and the Imbli Society. A dispute 
arose between the Marketing Society and 
the Imbli Society inter alia with regard 
to the payment of the commission: on fer- 
tilizers and the matter was referred to 
the Assistant Registrar, Co-operative So- - 
cieties, Yamunanagar for arbitration 
under S. 55 of the Punjab Co-operative 
Societies Act, 1961 (hereinafter called 
‘the Act’). The -arbitrator rendered an 
Award therein, which, however, was later 
quashed by the. Civil Court. Thereafter, 
the: Marketing Society -- sought.. another - 
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arbitration claiming Rs. 16;72i from the 
petitioner. The arbitrator appointed’ in 
these proceedings’ gave his Award, Aù- 
nexure P/1, against the petitioner as also 
the Mustafabad Farmers Co-operative 
Credit and Service Society Ltd., jointly 
and severally, with. the further direction 
that the amount be recovered first from 
the petitioner and if it cannot be 5o done, 


~then it should be recavered from the 


Mustafabad Farmers Co-operative Cre~ 
dit and Service-Society Ltd. The’ peti- 
tioner appealed against the said Award 
and inter alia took up the stand that no 


arbitration was maintainable between... 


the Marketing Society on the one ‘hand 
and the petitioner on the other, because 
he was not a member of the said Society, 
The Joint Secretary to the Government, 
however, dismissed the petitioner’s ap- 
peal vide annexure P/3. The present writ 
petition has been preferred against the 
said Award and was pressed primarily on ` 
the ground that no valid reference to the 
arbitration could be made as against the 
petitioner. At the motion stage, it- was 
noticed that there were conflicting Divi« 
sion Bench decisions on the point and the 
writ petition was, therefore, admitted to . 
a' hearing by the Full Bench. 

3. As before the Motion Bench, so be- 
fore us, the primary and indeed the soli-« 
tary challenge levelled on behalf of the 
petitioner is against the validity of the 
reference to the arbitration itself. It was 
contended that the petitioner not being 
a member of the Marketing Society, no 
valid reference to arbitration under Sec- 
tion 55 of the Act could be made against 
him. Consequently, the proceedings be- 
fore the arbitrator. and the appellate 
forum were vitiated qua the petitioner. 

4. To appreciate the aforesaid con- 
tention, it is best to clear the factual mat- 
rix first. It is not disputed that the Imbli 
Society stands amalgamated with respon- 
dent No. 4, the Mustafabad Farmers Co- 
operative Credit and Service Society Ltd. 
(hereinafter called the ‘Mustafabaq ` So- 
ciety’). Equally, it is the admitted posi- 
tion that the Imbli Society and the Mus- 
tafabad Society were themselves the 
members of respondent No. 3 the Mar- 
keting Society. The firm stand of the re- 
spondent further is that the petitioner 
acted: as a partner of the Imbli Society 
in so far as the sharing ‘of the profits of 
commission etc. on the sale of. fertilizers 
betwixt him and.the Imbli Society was 
concerned. The finding ofthe - appellate 
authority vide annexure P/3 also is’ that 


the petitioner was acting: on- behalf of .. 


A 


Sm 
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the Imbli. Society . anal asa. perma 

thereof, ie 
5. Before proceeding further “it is- 


equally _apt to recall that under S. 30 of 
the Act, every Society registered there- 
under is a body corporate with perpetual 
succession. Consequently, it is clothed 
with a legal personality cf its own. On 
settled principles, therefcre, a Co-opera- 
tive Society is a legal person having its 
individual corporate existence separate 
and distinct from its individual members 
whether they be natural persons or other 
corporate bodies. This distinction betwixt 
the legal personality of the Society ` and 
its constituent members, has always to 
be kept in mind. 

5-A.. Inevitably, the ccntroversy here 
revolves around the language of S. 55 of 
the Act and in particwlar sub-sec. (1) 
thereof which may be read at the very 
outset:— 

"55. Disputes which may be referred to 
arbitrator: 

(1) Notwithtstanding anything con- 
tained in any law for the time being in 
force, if any dispute touching the con- 
stitution, management or the business of 
a co-operative society arises— 

(a) among members, past members and 
person claiming through a member, past 
members and deceased members, or 

(b) between a member, past member or 
person claiming through 2 member, past 
member or deceased member and the 
society, its committee cr any officer, 
agent or employee of the society or liqui- 
dator, past or present, ot 
. (c) between the society or its commit- 
tee and any past committee, any officer, 
agent or employee, or any past officer, 
past agent or past employee or the nomi- 
nee, heirs or legal represantatives of any 
deceased Officer, deceased agent or. de- 
ceased employee of the society, or 

(d) between the society and any other 
co-operative society, between a 
and liquidator of another society or be- 
tween the liquidator of cne society and 
the liquidator of another society. 
such dispute shall be referred to the Re- 
gistrar for decision and no court shall 
have jurisdiction to enterzain any suit or 
other proceeding in respect of such dis- 


pute, 
XX xx xx” 
. 6. Now a larger conspectus of the 


aforesaid provisions would indicate that 
to be within the ambit of. its provisions, 
two pre-conditions have z0. be satisfied. 
Firstly, with regard to the. nature of the 


. dispute: It. is. 3: DOL- any and-every. -dispute . 
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which can. be the subject-matter of a rë- 
ference under the statute, The circum 
scribing of the disputes which are: so’ re- 
ferable is spelled out. to be one which 
touches the constitution, management or 
the business of a co-operative society. 
This aspect lays down the qualitative 
condition of the nature of the dispute. In 
passing, it has to be noticed that the word 
‘dispute’ as used in the statute, is appa- 
rently a wide ranging one. It does not 
necessarily visualise a rightful-or legally 
valid dispute as noticed in Dacca Co- 
operative Industrial Union Ltd. v. Dacca 
Co-operative Sankhya Silpa Samity Ltd., 
AIR 1938 Cal 327, in the following termss 

“Equally untenable is the view that 
because the claim of the Union was a bad 
one or even a false one, there was no 
dispute, There would in our judgment be 
a-dispute, so long as a claim is asserted 
by one ‘party and denied by: the other, 
be the claim a false or a true one, or 
whether it ultimately turns out to be 
false or true....... Mi 


Equally the phrase ‘touching the busi- 
ness of society’ has been interpreted by 
Chagla, J. (as he then was) in G.I.P. Rail- 
way Employees’ Co-operative Bank Ltd. 
v. Bhikhaji Merwanji Karanjia, AIR 1943 
Bom 341. In view of this, there is hardly 
any doubt that in the present case, the 
nature of the dispute is well within the 
four corners of S. 55 (1) of the Act. . 

7. Clauses (a), (b), (c) and (d) of sub- 
sec. (1) of S. 55 of the Act then deal with 
the parties to such a dispute. Once the 
pre-condition of. the nature of dispute is 
satisfied, what is to be next looked for 
are the parties thereto. It is only if they 
come within the wide ranging ambit of 
the four clauses (which seem to have 
been framed deliberately to cast a ‘wide 
net) that a dispute would be referable to 
arbitration by the Registrar. 

8. Again a glance at cls. (a), (b) and 
(c) would indicate that broadly these vi- 
Sualise the dispute inter se betwixt the 
society and its members, past members, 
deceased members, officers, agents: or 
employees of the society with a designed 
extension to non-members who may be 
claiming through a member, past mem- 
ber, or a deceased member. Tt is manifest 
that herein the legislature has delibe- 
rately widened the scope to bring in non- 
members as well if they satisfy the neces- 
sary condition. The enumeration of the. 
parties mentioned in these three clauses 
would show that herein what is envisaged 
by the’ statute are (to use a term of art} 


“intra-society dispute” - e pao oTt gip udn 
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. °9 On the other hand cl, (d) visualises 
parties which”are iñter-societies,: It seems 
to provide for disputes between two in- 
dependent co-operative societies or be- 
tween óne society and the liquidator of 
another and even betwixt the liquidators 
of both such societies. eae eee 
10. Now the firm stand on behalf of 
the respondents has been on the langu- 
age of cl. (bj and specifically on the 
phrase ‘person claiming through a mem- 
ber, past member or deceased member’. 
Mr. Prem Singh, their learned counsel 
contended that the petitioner came square- 
ly within the ambit of this terminology. 
11. In construing the provisions of 
S. 55 of the Act, in general, and of cl. (b) 
of sub-sec. (1) thereof, in particular, the 
larger purpose of the enactment cannot 
be lost sight of. One cannot in this con- 
text do better than to reproduce the oft- 
quoted words of Chief Justice Bhagwati 
(as he then was) speaking for the Divi- 
sion Bench in Rasiklal 
(1971) 12 Guj LR 355:— 
"A co-operative society is a form of 
organisation in which persons voluntari- 
ly come together for promotion of their 
economic interests in accordance with co- 
operative principles, ‘Co-operation’ as 
pointed out by C. R. Fay, is ‘an associa- 
_tion for the purpose of joint trading 
among the weak and conducted always 
in an unselfish spirit on such terms’ that 
all who are prepared to assume the du- 
thes of membership may share its re- 
‘wards in proportion to -the degree in 
which they- make use of their associa- 
tion.’ It is essentially an association of 
persons. of limited means and, as indi~ 
cated in the preamble to the Bombay 
Co-operative Societies: Act, 1925, its ob- 
ject is inter alia’ ‘promotion, of thrift, 
self-help and mutual aid among agricul- 
turists and other persons with common 
economic needs.’ It is based on the prin- 
Ciple of equality and avoids selfish ex- 
clusiveness by recognising that, its mem- 
bership should be ‘open to all who want 
to join it. The ‘voting powér in a co-op- 
erative form of organisation is not in 
proportion to the share-holding as in the 
ease of a joint-stock company_ but each 
“member is given one vote so as to ensure 
€qual participation in management by 
all, irrespective of their wealth. Co-op- 
eration also: seeks to eliminate the mid- 
dle man by bringing producers and con- 
sumers closer to each other through the 
process of integration and aims at pre- 
venting the exploitation of the weaker 
‘Sections of the community by the strong- 
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er ones. It stands for distributive justice 
to all who contribute to the earning of 
wealth including the consumers. It is a 
form of organisation which avoids the 
evils of capitalism and yet assures the 
human dignity of the individual. That 
is why it has been accorded a préferred 
place in our socio-economic set up. The 
Legislature enacting a law in regard to 
it might, therefore, well consider it de- 
sirable that a special machinery should 
be provided for adjudication of disputes 
touching the constitution, management or 
business of a co-operative society which 
would be much simpler and speedier and 
much less expensive than the ordinary 


remedy of adjudication by a Civil Court. 
the | 


Tt was with that end in view that 
Legislature enacted the impugned sec~ 
tions. ‘The object of providing the special 
machinery. by the impugned sections is to 
bring about speedy settlement of dis- 
putes, to lessen. cost of litigation and to 
Secure dispensation of justice unhamper- 
ed by technical rules of procedure: so that 
Co-operative Societies do not get involv- 
ed in long drawn out protracted litiga- 
tion which would consume . their time, 


f, 


energy and resources. This. object having l 


regard to the nature and character of the 
co-operative form of organisation, the 
principles on which it is founded and 
the objects it is intended to serve, would 
fully justify application of the special 
procedure to resolution of disputes touch- 
ing ‘the constitution, . management -or 
business of a society.” ; 


Adverting particularly to S. 55 of the Act 
there is no manner of doubt that the 
underlying object of the legislature here- 
in is that once a dispute touches the con- 
stitution, management or the business of 
a Co-operative Society then such a co- 
operative society, its members, past 
members and persons claiming through 
them as also the officers, agents or em- 
ployees, past employees and liquidators 
including therein even their nominees, 
heirs or legal representatives etc. (with- 
out being exhaustive) should be protect- 
ed ‘ and saved from the long drawn out 
and tortious procedure of ordinary civil 
litigation - for the purpose of resolving 


such a dispute. It is to achieve this ob- — 


ject that the speedier and inexpensive 
remedy of a statutory arbitration is pro- 
vided ‘to the exclusion of all other reme- 


dies. It calls for repetition that the con- ` 


cluding portion of sub-sec. (1) of S. 55 
in the clearest terms provides that in 
„such a situation no Court shall have jur- 


isdiction to entertain any suit or other 
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proceedings in respect of such dispute. 
To further reiterate this position. Sec. 82 


(c) of the Act provides zhat no civil or - 


Tevenue Court shall have any jurisdiction 
in respect of any dispute required under 
S. 55 to be referred to the Registrar or 


any matter in which proceedings under, 


S. 55-A have been initiaced. It would be 
thus clear that the who.e thrust of the 
statutory provision herein is to bring the 
specified disputes qua the parties enum- 
erated in S. 55 within the realm of sta- 
tutory. arbitration alone io the entire ex- 
clusion of the Civil and revenue Courts. 

12. Again a broad lozk at the frame 
of the whole of S. 55 exhibits the legis- 
Jature’s concern to extend this arena of 
protection and the exclusion of the civil 


and revenue Courts both as regards the. 


nature of the dispute as also the parties 
thereto. As to the former it is apt to re- 
call the following cbservations of 
Chagla J. (as he then was) in G.I P. 
Railway Employees Co-operative Bank 
Ltd. v. Bhikhaji Merwarji Karanjia AIR 
1943 Bom 341 — 

‘Tt is not right to give a restricted 
meaning to the words ‘tcuching the busi- 
ness of a society’ used be the Legislature 
in S. 54 of the Act. The word ‘business’ 
is a very wide term and certainly it is 
not synonymous with che objects of a 
society. The expression ‘touching the 
business of a society’ would mean affect- 
ing the business of a soziety or relating 
to the business of a society. Although, 
it is not one of the objects of the com- 
pany to employ or dismiss servants, it 
is something which it does in the ordi- 
nary course of its business. And what- 
ever is done in the ordinary course of 
business certainly relates to or affects 
the business.” 

As regards the parties, the legislature has 
designedly brought within its ambit 
members, past members, deceased mem- 
bers and persons claiming through them 
as also the officers, agemts, employees, 
past employees and their nominees, heirs 
er legal representatives 2tc. Therefore, 
it seems apt that a liberal construction 
should be placed on the language of Sec- 
tios 55 both as regards the nature of the 
dispute and the number of the parties 
thereto in order to advance the larger 
purpose of this statute as- against the lit- 
eral or constricted interpretation thereof. 

13. The core of the mater herein is the 
- famplitude of the phrase ‘dlaiming through 
a member, past member or deceased 
member’ as employed in S. 55 (1) (b). 
It is obvious that so far as the disputes 
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betwixt a society and its past members 
are concerned they are plainly within 
the net of statutory arbitration. The leg- 
islature, however, deliberately extended 
the same when it employed the aforesaid 
phrase to bring non-members also with- 
in its ambit. The qualification or limita- 
tion expressly placed is that such a non- 
member must be either claiming through 
a member, past member or deceased 
member and as a necessary corollary be 
liable through them because if one claims 
through someone the inevitable legal 
consequences are that he would be equal- 
ly answerable through him. 


14. It was sought to be contended on 
behalf of the petitioner that the phrase 
‘claiming through a member, past mem- 
ber or deceased member’ should be con- 
fined only to cases of devolution of in- 
terest and consequently would include 
only successors~in-interest, heirs or legal 
representatives, I am unable to give any 
such artificial and constricted interpreta- 
tion to the phrase which, as already| 
noticed, would run counter to the larger 
purpose of the statute. Reference in this 
context may be made to cl. (c) of sub- 
sec. (1) of S. 55. This in terms talks of 
Nominees, heirs or legal representatives. 
The legislature was thus’ acutely con- 
scious of this phraseology and if it was 
intended that the claim must be through 
only a nominee, heir or legal represen- 
tative etc., then surely the same termi- 
nology would have been employed in 
Cl. (b) as well. These terms are well- 
known terms of art and the legislature 
has deliberately chosen to use the words 
‘claim’ and ‘through’ and, therefore, 
couched it in language of wide general 
amplitude. I see no rationale in cutting 
down the plain and ordinary meaning of 
those words to the far constricted and 
. limited concepts of a devolution of inter- 
est or successors-in-interest and legal re- 
presentatives-etc. of such a member or 
past member. In an analogous context 
the true meaning to be attached to the 
word ‘through’ fell for consideration by 
a Bench of five Judges in Karta Ram 
Mansa Ram v. Om Prakash Hira Ram, 
AIR 1971 Punj & Har 423. What fell for 
construction there was S. 15 (2) (a) of the 
Punjab Pre-emption Act. Therein it was 
held as follows (at p. 425) :— 


“It is pertinent to mention that the 


. word used in S. 15 (2) (a) of the Pre- 


emption Act is ‘through’ which means — 
‘by means of’; ‘on account of’, ‘by the 
instrumentality of, ‘agency’, by reason 
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of ete. This word’ ‘through’ is, therefore, 
of wide amplitude.” 

In the light of the aforesaid authoritative 
enunciation I see no reason to construe 
the word ‘through’ used in S. 55 of the 
Act in a constricted manner or impose 
any artificial limitation on a word ‘of 


.twide amplitude. 


15. The actual application of the phrase 
‘touches the constitution, management or 
the business of a Co-operative Society’ 
to the facts of the present casé is equal- 
ly instructive. Herein there is no dispute 
that the transaction giving rise to the 
dispute was betwixt respondent No. 3, 
the Jagadhri Co-operative Marketing 
Society and the Imbli Society which was 
a member of this Marketing Society act- 
ing in its capacity as a member. The 
petitioner on his own showing“ as the 
salesman of the Imbli Society was _ its 
agent or partner with regard to the sales 
and commission payable on fertilizers. 
The Imbli Society has been ‘amalgamated 
with the Mustafabad Farmers Co-opera- 
tive Credit and Service, Society, respon- 


‘dent No. 4. There can thus be no doubt 


that the dispute betwixt respondents Nos. 
8 and 4 plainly (comes) within S. 55 (1) 


‘(b) since it arises between a society and 


its member in the capacity of a member. 
Once that is so, an integral and indivis- 
ible off-shoot of this dispute is the claim 
of the Marketing Society against the 


. petitioner in his capacity as the agent or 


partner of respondent No. 4 and, there- 
fore, it is a claim through a member, It 
stems but logical that once the statutory 
reference is competent betwixt the Mar- 
keting Society and the Mustafabad 
Society then the ‘connected claims like 
commission: or’ other’ liability rooted 
through the member society should also 
be. within the ambit of Cl. (b). Holding 
otherwise would in effect be rendering 
the purpose and the- ‘provision of Cl. (b) 
wholly nugatory. In my view limiting it 
to the strait-jacket of merely a case of 
devolution-in-interest alone like those of 
heirs or legal representatives etc. seems 
to be uncalled for, 


I6. The matter can be viewed from 


another angle if the situation is Tevers-- 


ed. It is the petitioner's, own case: that 
he .was sharing the commission on- the 
fertiliser with the Imbli Society. Suppos- 
ing ‘such commission was not paid, the 
Imbli : Society through the Mustafabad 


Society would be plainly entitled to claim - 
an arbitration with regard -to the dispute _ 


ever the: payment..of commission... The 


"$s petitioner ‘would be equally a claimant 
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and a shafer in ‘the: commission. Can it 
be reasonably said that in spite of thé 
wide -language of Cl. (b) the petitioner 
would either be barred from making 
such a claim through the Mustafabad 
Society or joining it in a reference to 
~arbitration for this purpose? The answer 
seems to be plain that he would: be so 
entitled, 


17. Equally instructive it is to view 
the matter in the fight of the hallowed 
principle that the law abhors the multi- 
plicity of proceedings for the same cause 
of action. Herein it cannot be disputed 
that a reference io arbitration betwixt 
respondents Nos, 2 and 4 two Co-operative 
Societies who are members inter se, 
would be patently maintainable and in- 
deed any suit for the said claim would 
be barred. On the argument of the learn- 
ed counsel for the petitioner if the Mar- 
keting Society, respondent No. 3 wishes 
to make a claim against the petitioner 
as well with regard to the commission 
jointly payable to him and the Imbli 
Society it must resort to a civil suit so 
far as the claim against the petitioner is 
concerned and to statutory reference 
against the Imbli Society because admit- 
tedly civil jurisdiction would be barred 


- in this context. This obviously involves 


parallel proceedings where the dispute is 
not only intimately connected but is both 
indivisible and unseverable. Again it 
could not be disputed before us that if 
respondent No. 4 the’ Mustafabad Society 
has to agitate any-claim or disputé with 
regard to the payment of the same com- 
mission against the petitioner it can cer- 
tainly claim an arbitration under S. 55 
of the Act. For the same dispute, there= 
fore, two distinct references to arbitra- 
tion would be open, namely, by respon- 
dent No. 3 against-respondent No. 4 and 
by respondent No. 4 against the peti- 
tioner. Such a dispute can be resolved 
in a single arbitration on a plain inter- 
pretation of the phrase “Claiming 
through a member, past member or de- 
ceased member’, There appears to be no 
reason why by giving a constricted in- 


terpretation thereto a multiplicity øf- 


arbitrations and civil suits should be 


compelled. 
18. On the stand tiken on behalf of 


the‘ petitioner for the resolution of the ` 


same. dispute, three separate parallel 
proceedings would have to be resorted 
to: Instead of a single arbitration. resolv- 
ing-the whole dispute there .would have. 
tobe (1) ;arbitration. betwixt- respondent 


No. 3 and respondent No. 4; and (2) arbi+- 


A 


1982 .. 


tration betwixt .respondent No. 4 and 3, 
the petitioner and for fhe purposes of 
the claim of the Marketing. Society (re- 
spondent No. 3) against the petitioner a 
Separate suit must be fled in a civil 
Court. On the larger canon of con- 
struction also where an interpretation is 
likely to. lead to such anomalous results 
and plainly works out io be a public 
mischief the same shoulé be avoided and 
a multiplicity of proceedings mercifully 
avoided, 

19. Having examined the matter pri- 
marily on principle ani the provisions 
of the statute it is nevertheless inevita- 
ble to advert to precedent as well. In 
Deccan Merchants Co-operative Bank 
Ltd. v. Dalichand Jugra* Jain, AIR 1969 
SC 1320 their Lordships were construing 
the somewhat analogous provision of the 
Maharashtra Co-operative Societies Act 
1961. On the particular Facts of the case 
they came to the conclusion that the 
lease which was the subject-matter of 
the dispute had been executed by the 
original owner not in his capacity as a 
member but as a mortzagor in posses- 
sion. Therefore, the transaction having 
not been conducted by 2 member in his 
capacity as a member stricto sensu the 
whole dispute did not come within the 
ambit of the statutory reference to arbi- 
tration. However in an ebvious reference 
to claims through memters where the 
transaction would be within the ambit 
of reference it was categorically observ- 
ed as follows (at pp. 1326, 1327) :— 

“t + Tt seems to us thas before a person 
can be said to claim through a member, 
the claim should arise shrough a trans- 
action or dealing with which the member 
entered into with the society as amember. 
If a member entered into a transaction 
with the society not as a member, but 
as a stranger, then he must be covered, 
ff at all, by the provisions of S. 91 (1) 
{a) or (c). But once it is held that the 
original transaction was entered into by 
the member with the scciety as a mem- 


ber then any person who claims rights 
or title through that member must come 


within -the provisions of S. 91 (1) (b).” 


20. The case which, however, direct- 
ly covered the issue is the Division Bench 
judgment ‘in’ Navjivan Paper Mart v. 
Rajkot Vibhagiya Nagrik Sahakari Bank 
Ltd., AIR 1975°Guj 18. Therein the vir- 
tually identical provision of S. 96 (1) (b) 
of Gujarat Co-operative Societies Act, 


1962 had fallen for corsideration. ` The 


. Mam: Raj v, Stale (FB) 


. was 


identical stand. that because it was “hot 
_ a member 


of the Co-operative Society 
making the claim no reference against it 
was tenable. Rejecting this stand after 
an exhaustive discussion on principle and 
precedent and relying basically on the 
ratio. in Dulichand Jugraj Jain’s case 
(AIR 1969 SC 1320) (supra) it was held 
as follows (at p. 22):— 

-“The claim contemplated in the afore- 
said observations would also include the 
claim made against the non-member. If 
that claim made against a non-member 
arises through a transaction which the 
member entered into with the Society as 
a member, the non-member can be pro- - 
ceeded against under S, 96 provided the 
non-member is a person who claims his 
rights or title through that member.” 

21. No meaningful challenge to the 
rationale of the above case could be rdis- 
ed by the learned counsel for the peti- 
tioner. The solitary submission sought 
to be made was that that was a case 
where the disputed property, namely, a 
printing machine stood hypothecated to 
the Co-operative Society. This appears 
to me as a distinction without any dif- 
ference, The closest examination of the 
whole judgment would indicate that the 
decision thereon did not even remotely 
turn on this factor which do not even 
seem to have been noticed. The core of 
the reasoning turned therein on the 


_ phrase in Sec. 96 (1) (b) of the Gujarat 


Act with regard to a person claiming 
through a member, past member, or. a 
deceased member of a Society as is the 
case before us. I would unhesitingly 
agree with the line of reasoning in Guja- 
rat case and follow the same, 


22, It remains now to consider some 
intra-court discordance.of view which 
indeed had necessitated the reference to 
the larger Bench. This, however, is only 
in the context of brief observations made 
at the motion stage. In Inderjit Singh v. 
State of Haryana, C. W. P. No. 414 of 
1981, -decided on 23rd March, 1981, the 
virtually: identical point before us had 
come up for consideration though at the 
motion stage. A reference to the brief 
order would indicate that the matter was 
not adequately debated before the Bench. 
The specific provision of S. 55 (1) (9) 
perhaps not relied upon by the 
counsel for the parties and was not even 
remotely ‘adverted to by the Bench. In 
particular the crucial issue of claiming 
through a member, past member or de- 


ceased member was neither agitated nor 
petitioner therein also had“taken up ‘the © 


pronounced. upon, “Reference consequent- 
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ly could not be made to the larger prin- 
ciples in this context nor to the relevant 
authorities which have been discussed in 
detail above. With the greatest respect 
it appears-to me that for the aforesaid 
reasons Inderjit Singh’s case does not 
lay down the law correctly and is here- 
by overruled, : ; 

_ 23. A reference also must be made to 

_ the brief observations of O. C. Reddy and 
-M. R Sharma JJ. in Narpat Singh v. 
Asst, Registrar, Co-operative Societies, 


1976 Pun LJ 522, holding that having re-'’ 


gard to S. 55 no award can be made 
against the employee of an indebted 


Society. The facts therein would indicate 


' that the Creditor Society was not claim- 
_ ing against the salesman through a mem- 
‘ber acting in his capacity as a member. 
S. 55 (1) (b) was, therefore, neither at- 
tracted nor was it remotely adverted to 
by the Bench. Narpat Singh’s case, 
. therefore, appears to me as distinguish- 
able on the limited point that the em- 
ployee of an indebted society is. not ipso 
facto within the ambit of S. 55 of the 
Act. naa i 
. 24, The aforesaid view is plainly but= 
tressed by the observations in ‘the later 
Division Bench judgment, on which 


Sharma, J., was a member, reported as” 


‘Amar Singh v. State of Haryana, 1978 
Pun LJ 46. Therein after referring to 
Narpat Singh’s case (supra) it was held 
as - follows :— e Sa 
“The grievance made in the petition is 
that an award has been given’ by the 
Arbitrator appointed under.S. 56 of the 
' Punjab Co-operative Societies Act, 1961 
(hereinafter called the Act), against ‘a 
salesman of the Primary Society and in 
favour of the Central Society. It is argu- 
ed on the basis of Narpat. Singh v. As- 
sistant Registrar, Co-operative Societies, 
1976 Pun LJ 522,, that a dispute between 
the salesman of-a Primary Society and 
the Central Society cannot be referred 
for arbitration by the Registrar. - 


. 2 Written ‘statements filed on behalf 
‘of the respondents: have been seen. It has 
been averred therein that the petitioner 
was a member of the Primary Society, 
.ie. respondent No. 5, which was in turn 
a member of the Central Society, 
respondent No. 3. The petitioner claimed 
his right through respondent. No. 5. Con- 
sequently, his case was covered by S. 55 
(1) (b) of the Act and the reference of 
‘the dispute for adjudication was: in order. 
In these circumstances, we see no force 
in this petition: and order the same to be 
“dismissed.” . ` Bet AE a Goh Ss 
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~: prepared by my learned brother, 


le.. 


O ALR 
I am wholly in agreement with the 
aforesaid observations, brief as they are, 
and would unhesitatingly affirm the said 


view for the detailed reasons recorded 
earlier, oer i 


25. To conclude the answer to the 
question posed at the very outset is ren- 
dered in the affirmative and it is held 
that a dispute between a. Co-operative 
Society on the one hand and the em- 


. ployee, agent or member of another Co- 


operative Society would be within the 
ambit of the arbitration under S. 55 (1) 
(b) wheré the claim made is_ rooted 


‘through a person or a society which in 


turn is a member of the claimant-society. 

26. As noticed earlier the solitary point 
raised on behalf of the petitioner is thus 
concluded against him by the answer 
aforesaid. No other point was urged. The 
writ petition is, therefore, without merit 
and is hereby dismissed. There will be 
no order ‘as to costs, 

S. P. GOYAL, J. (Minority view) :—~ 
27. I have gone through the judgment 
the 
Chief Justice, but’ with utmost respect 
I regret my inability to concur: with ‘the 
same. ' - ip 


‘28. The facts as alleged in the peti= 
tion are that Imbli Co-operative Agricul- 
ture Service Society, Limited, now re- 
presented by -respondent No. 4, the Mus- 
tafabad Farmers Co-operative Credit and 
Service Society Limited (hereinafter call- 
ed the Imbli Society} used to purchasé. 
on consignment basis fertilizers from the 
Jagadhri Co-operative Marketing-cum- 
Processing Society, Limited, Jagadhri 
(for short called the Jagadhri Society) 
and. get commission on its sale at the 
agreed rate, It further appointed the 
petitioner, Mam Raj, as its salesman to 
receive the fertilizers: from the Jagadhri 
Society and effect its sales. The petitioner 
was not paid any fixed salary but under 
the ‘agreement entered into with the , 
Imbli Society he was to be paid 50 per’ 
cent of the commission earned by the 
Imbli Society. The petitioner under the . 


“agreement was further required to depo- 


sit the sale proceeds directly with the 
Jagadhri Society. Certain, amounts on ‘ac-, 
count of the price of the fertilizers hav- 
ing , remained unpaid, the Jagadhri 
Society moved the Assistant Registrar, 
Co-operative Societies under S. 55 of the 
Punjab Co-operative Societies Act, 1961 
(for brevity. çalled -the Act) for settling 
their dispute who gave award in the 
amount of .Rs.”16,721/- holding the. petis 
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tioner and the Imbli Society responsible 
for its payment several.y and _ jointly 
with a further direction that the amount 
may be first realised frem the petitioner. 
The petitioner went in eppeal against the 
award and challenged % mainly on the 
ground that no reference under S. 55 of 
the Act was competent between him and 
the Jagadhri Society. His appeal was dis- 
missed by the Joint Secretary to Gov- 
ernment which led to the filing of the 
present petition under Art. 226 of the 
Constitution. 


Mam Raj v 


29. In the written statement filed by 
respondent No. 4, the averment of the 
petitioner that he was a salesman and 
employed by Imbli Society was denied 
and it was averred that according to the 
agreement between the parties, he used 
to receive commission on the sale of the 
fertilizers. However, before the Arbi- 
trator no plea was raised that the peti- 
tioner was anything except the salesman 
of the said society and whole of ‘the 
award proceeds on that basis. The Arbi- 
trator has also referred to the agreement 
entered between the petitioner and the 
Imbli Society under which he had also 
furnished the security in the amount of 
Rs. -10,000/- for being appointed as sales- 
man. It is only in the appellate order 
that the petitioner has seen described as 
the salesman and partner of the society. 
The word, “partner” appears to have 
been used loosely by the Appellate Auth- 
ority probably because the petitioner was 
not to be paid any fixe] salary and was 
to share commission earned on the sales. 
Otherwise no facts ,or r2asons have been 
given in the appellate order to hold the 
petitioner as partner with the ‘society. 
If the petitioner was a partner with the 
society he could not be its salesman at 
the same time. Taking a clue of the use 
of the word, “partner” in the appellate 
order, respondent No. 4 for the first time 
pleaded in the written scatement that the 
petitioner was a partner with the Society 
in the sale of the fertitizers. Although, 
respondent No. 4, the society was in pos- 
session of the agreememt executed with 
the petitioner but it newer chose to pro- 
duce it with the written statement which 
could show the nature of the relation- 
ship between the parties. In the absence 
of the agreement, the relationship be- 
tween the petitioner and respondent 
No> 4 has to be determineg on the ad- 
mitted facts between tkem and no con- 
clusion can be based or. the mere aver- 
ments in the written statement or the 
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use of the word, “partner” by the appel- 
late Authority in its order. 

30. The admitted facts between the 
petitioner and respondent No. 4 relating 
to the actual relationship between them 
are that the Imbli Society, through a 
written’ agreement appointed the peti- 
tioner as its salesman, authorised him to 
take delivery of the fertilizers from the 
Jagadhri Society, effect its sales and de- 
posit the sale proceeds with the Jagadhri 
Society directly. For all this job, he was 
to share equally the commission receiv- 
ed by the Imbli Society on the sale of 
the fertilizers from the Jagadhri Society 
instead of fixed remuneration. From 
these facts it is evident that the peti-. 
tioner never joined the Imbli Society as 
partner in the sale of the fertilizers but 
was only appointed as’ salesman or agent 
to effect sales on behalf of the former on 
payment of 50 per cent of the commis- 
sion which was to be received from the 
Jagadhri Society. 

31, The controversy between the par- 
ties centres round the interpretation of 
the words, “person claiming through a 
member” in cl. (b) of S. 55 of the Act, 
Under this section, any dispute touching 
the business of a Co-operative Society 
can be referred to an Arbitrator if it 
arises between the Society, its members 
and other persons mentioned in four 
Cls. (a).to (d). According to the peti- 
tioner, he is not covered by any of the 
said clause and as such no reference 
could be claimed against him whereas 
according to the respondent, his case is 
covered under Cl. (b), he being a per- 
son claiming through’a member, ie. the 
Imbli Society. It is not disputed that the 
Imbli Society was a member of the Jaga- 
dhri Society. The relevant provisions of 
S. 55 and Cl. (b) read as under :— 


“55. Disputes which may be referred 
to arbitration. ` : 

(1) Notwithstanding anything contain- 
ed in any law for the time being in 
force, if any dispute touching the consti- — 
tution, management or the business of a 
co-operative society arises :— 

(a) XX XX XX 

(b) between a member, past member 
or person claiming through a member, 
past member or deceased member and 
the society, its committee or any officer, 
agent or employee of the society or 
liquidator, past or present, or 

(c) and (d) XX XX XX 
A similar provision as cl (b) and the 
exact words, “claiming through a mem- 
ber” came up for consideration. before 
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the Supreme Court. The matter in.my 


view stands concluded by its judgment 


in Deccan Merchants Co-operative Bank 
Ltd. v. Dalichand Jugraj Jain, AIR -1969 
SC 1320. It was an appeal against the 
judgment 
who while interpreting the words; 
“claiming through a member” in S. 9r 
of the Maharashtra Co-operative Socie- 
ties Act, 1961, ruled as under : — 


“that the words, 
member must: be given their ordinary 
meaning, that is, deriving title or rights 
through a member. At the same time 
weight must be attached to the word 
‘member’ and the title or rights claimed 
must be those to which a member was 
entitled or which he could claim by vir- 
tue of his being a member, The words 
‘claiming -through a member’, therefore 
mean deriving such title or rights through 
a member as the member possessed or 
had acquired by reason of his being a 
member or in his capacity as member.” 


The view of the Bombay High Court was . 


approved by the Supreme Court in the 
following words (at pp. 1326, 27) :— 
O oa s+ +* a2 P 


seems to us that before a person can be 
said to claim through a member, the 
claim should arise through a transaction 
or, dealing which the member entered 
into with the society as a member. If a: 
member entered into a transaction with 
the society not as a member but as a 
, Stranger, then he must be covered, if. at 
all, by the provisions of S. 91 (1) (a) or 
(c). But once it is- held that the original 
transaction was entered into by the 
member with the society as a member 
then any person who claims rights of 
“title through that member must come 
within the provisions of S. 91 (1) (b).” 
Although the main stress in that case 
was laid on the fact that the member 
entered into the transaction with the 
society not as a member but as a strang- 
er but all the same, the words “person 
claiming through a member” were stated 
to mean a person who claims right or 
title through such a member. 


‘82. Before applying this test to the 
facts of the present case, it may also be 
observed that S. 55 of the Act does not 
create, declare or recognize any rights or 
liabilities of the parties concerned and 
instead only provides an alternate forum 
for deciding the disputes between them, 
The. rights and liabilities giving rise to 
the dispute must have their foundations 
fon the common law -of the land or the 
ae provisions of the Act“. © iea.. ; 


„Mam. Raj. v. State (FB) . 


of the Bombay High Court. 


‘claiming through a 


Not 


its employer or the principal ie. 


‘Vibhagiya Nagrik Sahakari 


33. 
present case, we find that the petitioner _ 
Was appointed as salesman by the Imbli 
Society on payment of half of the com- 
mission to be earned on the sales of the 
fertilizers and authorised to take its deli- 
very from the Jagadhri Society on its 
behalf. The Imbli Society by its agree- 
ment with the petitioner never transfer- 
red any of its rights or liabilities under 
the agreement with the Jagadhri Society, 
By virtue of his agreement with the 
Imbli Society, the petitioner acquired no 
right or liability under the contract be- 
tween the two societies and he was thus 
neither liable to render accounts to the 
Jagadhri Society for the sale proceeds of 
the fertilizers nor entitled to claim his 
share of the commission from it. He could 
force the Jagadhri Society for 
delivery. of the fertilizers or make any 
claim for damages for breach of the 
contract with the Imbli Society. He was 
just to act as authorised agent and was 
to, be rewarded for the service rendered 
by the Imbli Society. For any dereliction 
of the duty or malpractice or misfeasance 
on his part, he was only answerable to 
“the 
Imbli Society. As he could neither claim 
anything under the agreement between 
the two societies nor was liable for pay- 
ment of the price of the fertilizers to 
the Jagadhri Society by virtue of the 
said agreement, he cannot be-said to be 
a “person claiming through ‘a member” 
and, therefore, would not be covered by 
el. (b) of S. 55 of the Act, 


34. The learned counsel for the re- 
spondents, on the other hand, relied on 
Navjivan Paper Mart, Rajkot v. Rajkot 
Bank Ltd., 
Rajkot, AIR 1975 Guj 18 in support of 
his contention that the petitioner would 
be-a “person claiming through a mem- 
ber.” This decision, however, is disting- 
ishable on facts and has no bearing on 
the present case. There, a member of 
the co-operative society had purehased 
a machine by securing a loan from a co- 
operative bank by creating a charge on 
that machine in favour of the Bank in 
Tespect of that loan. He subsequently 
sold the hypothecated mchine to ‘C’ who 
was not a member of the co-operative 
society...On these facts it- was held that 
the dispute as to the enforcement of the 
hypothecation in regard to the machine 
could be referred to arbitration and ‘C’ 


ALR 


Now _turning to the. facts. of the 


4, 


` 


~ 


who was claiming through the member 4 


made a party to the dispute under S. 96. 
(1) (b)-and. nominee of the EP had- 


Y 
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the jurisdiction to proceed against him 
fo. the extent of the hypothecated pro- 
perty purchased by him. Obviously, ‘C’ 
had derived the title to the hypothecated 
machine through a member of the society 
and was his successor-in-interest. That 
case, therefore, was fully covered by the 
tule laid down in Dalichand Jugraj Jain’s 
case (AIR 1969 SC 1320) tsupra). Similar- 
ly, another argument raised by the re- 
spondents that if the petitioner is not 
joined in the present reference, it would 
lead to multiplicity of proceedings is of 
no consequence so far as the interpre-a- 
tion of the said cl. (b) is concerned ror 
on such a consideration, its language can 


_be stretched so as to bring within its 


nét-the persons otherwise not covered 
thereundér> -The mischief to be avoiced 
is also of not such magnitude that it may 
warrant stretching of the Janguage of 
the statute because two separate refer- 
ences, one by the Jagadhri Society 
against the Imbli Society and the second 
by the latter against the petitioner could 
proceed together and disposed of simul- 
taneously. : 


35. Much stress was laid by the learn- 
ed counsel for the respondents on fhe 
purpose of S. 55 of the Act and the need 
to interpret cl. (b) so as to advance that 
purpose. Apparently, the purpose of Sec- 
tion 55 is to save tke co-operative 
societies from long drawn litigation in 
Civil Courts and to provide speedy rerae- 
dy by way of arbitration to settle th2ir 
disputes between them inter se or with 
the other persons enumerated in its fcur 
clauses. It passes my comprehension as 
to what bearing this argument has on 
the question in hand or m what manner 
the purpose of the said section would be 
defeated if it is held that'no reference 
could be claimed at the instance of the 
Jagadhrj Society against the petitioner 
concerning the dispute arising out of zhe 
agreement to supply fertilizer and the 
payment of its price between Jagadhri 
ard Imbli Societies because in any case 
the claim of the Imbli Society against 
the petitioner would be cevered by cl. (bÌ 
and a reference competent against lim 
to determine his liability. 


36. For the foregoing reasons, this 
petition is liable to be allowed and che 
impugned award quashec so far as thé 
petitioner is concerned, 


D. S. TEWATIA, J. (Concurring with 
I have 
had ‘the privilege of going through the 


` Judgments: of Hon'ble tne Chief Justice 


Shakuntala Devi-v.” Amar ‘Nath-_ 
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and S. P. Goyal, J. I concur in the view 
of the Hon’ble the Chief Justice. 
ORDER OF THE COURT 


38. In accordance with the majority 
vey the writ petition is hereby dismiss- 


39. There will be no order as to costs. 
l Writ petition dismissed.. 
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~ O S P. GOYAL, J. 

Smt. Shakuntala Devi, Appellant v. 
Amar Nath, Respondent 

F. A. F, O. No. 68-M of 1980, D/- 39-9- 
1981.* 

(A) Hindu Marriage Act (25 of 1955), 
S. 3 (a) — Existence of custom — Mar- 
riage between children of a brother and 
a sister or the two sisters among Aroras 
— Riwaj-a-Am has presumptive eviden- 





~tiary value. 


Althéugh--the entries’ in the Riwaj-a- 
Am _ normally carry--a_presumptive evi- 
dentiary value the answers init- being 
generally based on views of the agricul-~ 
tural tribes and not high class Hindus, 
they were not relied upon for adjudicat- 
ing on the existence or otherwise of a 
custom among the Aroras permitting 
marriage between the children of a bro- 
ther and a sister or the two sisters. In 
view of the voluminous evidence in the 
form of instances pointing to the exist- 
ence of the custom, some relating to the 
period more than 50 years, its existence 
was held proved. (Paras 3 to 6) 

(B) Hindu Marriage Act (25 of 1955), 
Ss. 4 and 5 (iv) — S. 4 is subject to other 
provisions and S. 5 (iv) — ‘Custom or 
usage permitting marriage between per- 
sons within prohibited degree of relation- 
ship is expressly saved. . (Para 6) 

(C) Evidence Act (1 of 1872), S. 32 — 
Evidence of premarital relationship be- 
tween the two spouses by persons having 
personal knowledge was admissible — It 
was direct evidence which need not con 
form to S. 32. ` i 

Evidence about how the spouses were 
related to each other prior to their mar- 
riage, for instance, . that they were the 
children of a brother and a sister or the 
children of the two sisters, by those hav- 
ing personal knowledge would be direct 
evidence and not opinion statements 
which alone should conform to the re- 
quirements of S. 32. (Para 7) 


*From decree of M. K. Bansal, Addl. 
Dist. J., Karnal, D/- 3-4-1980 . 
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. (D) Hindu Marriage Act (25 of 1955), 
Ss. 11 and 12 — Marriage solemnized in 
1973 — Annulment sought in 1978 for al- 
leged fraudulent obtaining of consent — 
Delay not being explained, relief was re- 
fused for laches, _ : (Para 8) 

(Œ) Hindu Marriage Act (25 of 1955), 


” Ss, 12 and 13 — Application under S, 12 


. Act, (Para -8) 
Cases — ‘Referred : Chronological Paras 
(1963) 65 Pun LR 721 6. 


_ the alleged relationship between 


` by husband seeking decree of nullity of 


marriage — Decree sought on ground 
that wife had failed to give birth to.a 
child and that she had not been keeping ‘ 
good health — Held, that application was 
not maintainable as the grounds men- 
tioned in. the application were not 


grounds for divorce under S.. 13 of the. 


~ S. C. Sibal and G. C. Garg, for Appel- „istai which allowed marriage 


lant; Jwala Dass, for Respondent. __ 
JUDGMENT :— The parties were mar- 


_ Tied at Smalkha oñ June 18, 1973. After 

about: five years,-on April 22, 1978, the 
“husband filed a petition under'Ss. 11 and 
' 42 of the Hindu Marriage Act, 1955, for 
' the annulment*of his marriage on’ the 


grounds that his consent had: been pro- 
cured by fraud and that the parties bè- - 
ing the children of the real brother and 
sister were related within the prohibited 
degree and, therefore no valid marriage 
could be performed between them. The 
petition was opposed by the wife ` who 
denied all the material allegations and 
in the alternative pleaded that even _ if 
them 
was proved, there existed a custom 
amongst Aroras which’ permitted such a 
marriage. On the -pleadings of thé par- 
ties, the following issues were framed : — 

1. Whether the parties are related | to 


‘Bach other within prohibited degree © as 
alleged in para No. 4 of the petition? 


2. If issue No. 1 is proved then is there 
any custom in existence which validates 


such a marriage? 


3. Whether the consent of. the peti- 
tonèr to this marriage was obtained by 


` fraud and by concealment of facts as al- 


feged in para No. 5 of the petition, If 
so to what effect? — 

After trial, issues Nos. 1 and 2 were an- 
swered in favour of the husband and 
issue No. 3 against him with the result 
that a decree annulling the marriage be- 
tween them was passed by the learned 
Additional District Judge, Karnal, vide 
judgment dated April 3; 1980. ‘Aggrieved 
thereby, the wife has come =p in this 


appeal, 


Shakuntala Devi v. Amar Nath 


A.L R. 


-2, The findings of the trial Court on 
issues ‘Nos. 1 and 3 were not challenged 
by the parties and are accordingly con- 
firmed. So, the sole dispute between 
them is as to whether there exists a cus- 


tom in the community of ‘the parties ` 


which permits marriage between the 
children of a brother and a sister or the 
two sisters, 


3. The appellant, to prove the alleg- . 


. ed custom, gave her own statement and 
examined. RW 2 Baldev Raj, RW 3 Tharu 
Ram, RW 4 Sant Lal Pruthi, RW 5 Sula- 
khan Singh, RW 6 Kishan and RW 8 
Jodha Ram, her father. All the witnesses 
produced by the appellant are Arora by 


caste and have migrated from district- -` 


‘Jhang in West Pakistan. They.-have with 


one voice deposed_that- there existed a- 


custom amongst Aroras in the West Pak- 
between 
the children of a brother and a sister or 
two sisters and that after migration. to 
India in the year 1947, this custom still 
continues to prevail amongst them. All 
of them have supported their. statements 
by citing a couple of instances of 
marriages. RW 2 Baldev Raj is a retired 
Judicial Officer and was practising Ad- 
vocate at Bhiwani when he appeared. in 
the witness box. He cited five examples 
of such marriages including his own. 
Most of these marriages had taken place 
in West Pakistan. Although he did not 
belong to district Jhang from which 
place the parties hail but that would be 
no ground to reject his evidence because 
‘the custom: alleged was not confined to 
any territory in West Pakistan and was 
said to be prevailing generally amongst 
Aroras, All the remaining witnesses be< 
longed to district Jhang’ and cited in- 
stances of the marriages between the 
persons related: within the prohibited 
degrees of their own families and the 
near relations. In all, more than seven- 
teen instances of the alleged custom! 
„found mention in their statements. 


4, The respondent, to rebut this evi- 


dence, appeared as his own witness and 


examined AW 3 Bhagwan Dass. Both of 
them denied the existence.of the alleged 
custom without citing any instance where 
such marriage was objected to or chal- 
lenged. In the cross-examination when 
they were asked about the instances later 
on proved by the witnesses to the appel- 
lant, - simply showed their ignorance or 
gave evasive replies. The respondent, 
thus led hardly any evidence to rebut th 
voluminous evidence produced by th 
appellant; The trial Court. ignored 


4 
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r 
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that evidence simply on the ground that 
the instances cited by the witnesses did 
not relate to the persons belonging — to 
Jhang district. This was obviously an er- 
roneous approach because the custom al~- 
leged was never claimed as the one con- 
fined to Jhang district or to the Aroras 
coming from any particular area in West 
Pakistan. 


5. However, to contrcvert the effect 
of the evidence led by the appellant, the 
learned counsel for the respondent reli- 
ed on the answer to question No. 10 in 
the Riwaj-a-Am of Jhang district com- 
piled by the Settlement Officer, Jhang, 
in the year 1925. For ready reference, 
the question and answer are reproduced 
below :~~ 


Q. No. 10 (old, questior No. 1) Enum- 
erate the relatives with whom the mar- 
riage is unlawful. 

Ans. Al) tribes follow their personal 

law. 
On the basis of this entry in the Riwaj- 
a-Am which normally carries a presump- 
tive evidentiary value, it was argued 
that all the tribes in Jheng district fol- 
lowed their personal law as to the per- 
sons between whom mariage was nof 
permissible and ne custom, as alleged 
by tne appellant was, therefore, in ex- 
istence. I am unable to subscribe to tha 
view put forward by the learned ccun- 
sel. The answers containzd in Riwaj-a- 
Am are generally based on the views of 
the agricultural tribes anc not high class 
Hindus. Although in the introductory re- 
stated. thet the questions 
were circulated 
and the members of the legal profession 
but that also would not show that the 
views were ascertained regarding the 
custom prevailing amongs: the high class 
Hindus. On the contrary the answer it- 
self shows that it was the view of all 
the tribes which obviously means of the 
agricultural tribes and not of the Hee 
class Hindus: 


6. It was next contenced that even if 
any custom or usage was prevailing prior 
to the Hindu Marriage Act, it stands re- 
pealed by the provisions of S. 4 which 
has the overriding effect and all laws or 
usages contrary to the provisions of the 
said Act stand repealed atter its enforce- 
ment, The argument is wholly fallacious 
because the provisions of S.. 4 are sub- 
ject. to the other provisions of the Act 
and S. 5 (iv) expressly saves custom or 
usage governing the part-es which per- 
mits marriage between the persons with- 
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in the prohibited degree of relationship. 
Yet another argument raised was that 
on the basis of the instances proved 
which mostly relate to the recent period, 
no inference of custom or usage could 
be drawn because according to the pro- 
visions of S. 3 (a), the custom and usage 
signify any rule which having been con- 
tinuously and uniformly observed for a 
long time, has obtained the force of law 
among Hindus in any local area, tribe, 
community, group or family. To support 
his contention, the learned counsel for 
the respondent relied on a single Bench 
decision of this Court in Smt. Gurnam 
Kaur v. Gurdip Singh (1963) 65 Pun LR 
721. This, again, is wholly misconceived 
argument because the custom proved by 
the witnesses is of very ancient origin 
beyond the human memory. Though most, 
of the instances relate to the period after 
the partition of the country, yet some of 
the instances relate to the period more 
than 50 years back which coupled with 
oral evidence provide sufficient basis for 
upholding the alleged custom. So far as 
the decision in Smt. Gurnam Kaur’s 
(case) (supra) is concerned, suffice it to 
say that the finding recorded there was 
based on the facts and circumstances of 
that case which obviously has no value 
as a precedent so far as this case is con- 
cerned. Moreover that case related to 
Khatris whereas the parties in the pre- 
sent -case are Aroras who do not belong 


_to the orthodox class of Hindus and are 


known to be much more liberal about 
the prohibited degree between the two 
spouses, 


7. Lastly, it was contended that the 
instances of marriage cited in support of 
the alleged custom have no evidentiary 
value because there was no legal evi- 
dence on the record to show tha; the 
parties to those marriages were related 
to each other within the prohibited 
degree. According to the learned coun- 
sel, the only evidence to prove the said 
relationship would be one which is per- 
missible under S. 32 of the Evidence Act. 
As the evidence produced does not satisfy 
the requirements of that section it would 
not be admissible to prove the relation~ 
ship between the two spouses. This con- 


tention is equally devoid of any merit. 


All the witnesses deposed regarding the 
marriages of the members of their own 
families. They had, therefore, personal 
knowledge about the relationship . be- 
tween the two spouses and it being a 
direct evidence, was not required to 
satisfy the provisions of S. 32 of the Evi- 
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dence Act. Just as if a father or mother 
- or brother is to depose as to the relation- 
_ ship of his or her son or brother or sis- 
. ter, the evidence need not. conform to the 
` yequirements of S. 32 because all of them 
have the direct knowledge of the birth 
` of the person concerned and their state- 
ment cannot be labelled as opinion state- 
ment as the one under S. 32 of the Evi- 
dence Act is. 


8. Apart .from the merits of the contro- 
versy between the parties, the petition 
was also liable to be dismissed on the 
ground of laches. The marriage between 
the parties took place on June 18, 1973 
whereas this petition was filed on April 










explanation whatsoever has been offered 
by the respondent for this inordinate de- 
lay in moving the petition. On the con- 
trary, it appears that the petition was 
filed because the wife had failed to give 


|within the prohibited degrees. 
not, therefore, be just. to allow the hus- 
band to claim a decree of waty after 
such an inordinate delay. 


/ 9, In view of the above findings, “this: 


appeal is allowed, the impugned judg- 
ment -and decree set aside and the peti- 
tion dismissed. As the wife was already -. 
been allowed litigation expenses, there 
would be no order as to costs. 


Appeal allowed, 
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Dharam Chand, Petitioner v Mathura 
f Dass, Respondent, 


Civil Revn, No, 848 of 1980, pi- 5-£0- 
1981.* 


` . Bast Punjab. Urban Rent Restriction: 


Act (3 of 1949), Ss. 13 (2) (ii) (b) and 11 
Shop let out: to tenant for bakery 
` business — Use of small portion of: shop 
for residential purposes does not amount 
to change of user — Tenant is not liable 
to ejectment for contravention of So 13. 


(2) Gi) (b). 


*Against order of M. L. ‘Merchea, Appel- 
late Authority, Patiala, 2 18-3-1980; 
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‘124, 1978, about five years thereafter. No’ 


Section 13 (2) Gi) (by contemplates 


that the tenant would be liable to - be 


ejected if the entire building or at least 
a major portion thereof is used for a 
purpose other than that for which it was 
leased. Moreover, in S. 11 prohibition 
that is contemplated. is against convert- 
ing a residential building into a non= 
residential building, but not vice versa, 
Therefore where the shop was let out.to 


the tenant for bakery business the usa’ 


of a small portion thereof for residen- 
tial purposes would not amount to change 
of user so as to render the tenant liable to 
ejectment because the dominant purpose 
of the demised premises would still be 
the bakery business only a small portion 
thereof being used for residence. (1970) 
2 SCC 290 and (1980) r Rent LR 33 (Punj 
& Har) and AIR 1978 SC 1601 and AIR 
1982 Punj & Her 31, Rel. on; (1977) 2 
‘Rent LR 83 (Him Pra), Dist. 
Cases Referred : Chronological Paras 
AIR 1982 Punj & Har 31 3, 8 
(1980) 1 Ren LR 33 (Punj & Har) 3, 7° 


AIR 1978 SC 1601 3, 9 
(1977) 2 Rent LR 83: 1977 Sim s 265 

(Him Pra) 5, 10 
AIR 1977 NOC 2223 (1977) 2 Ren CR 


156 (P & H) 3 
ILR (1975) Him Pra 670 : (1978) 1 Rent 
LR 762 10 
1973 Ren CR 425 1 (1973) Cur LJ 354 . 
(Punj & Har) 3. 
(1970) 2 SCC 290: (1970) r ‘SCWR 487 
3, 6 


(1966) 68 Pun LR 367: 1965 Cur LJ 
“894° 3 


4964 Cur LJ 513 (Punij) 


H. L Sarin, Sr. Advocate with R. Le 
Sarin and M. M. S. Bedi, for Petitioner; 
3. N. Kaushal, Sr. Advocate with R. S, 
Ahluwalia, for Respondent, 

ORDER :—— The tenant-petitioner has 
filed this revision petition against tha 
` order .of the Appellate Authority, Pati- 
ala, dated March 18, 1980, whereby the 
order of the Rent Controller, dated Feb. 
15, 1979, directing his ejectment was 
maintained, 
© 2. The landiord-respondent sought tha — 
` eĵjectment of the petitioner from the de- 
mised. premises inter alia on the ground 
of change of user as contemplated under 
S. 13 (2) (ii) (b) of the East Punjab Ur- 
ban Rent Restriction Act, 1949 
after called the Act), which provides that 
‘if the tenant has used the building or 
the rented land for a purpose other than .. 
-for which it was leased, he is liable to 
‘be. ejected. It was averred. ‘in para, 4 of 
- the ejectment_ application that the:tenan® 


(herein- - 


- ALR 


(Para 10) x 


34 


p 
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had: changed. the user of tke shop, in dis- 
pute, -without the written consent of the 
landlord and as such, he was liable to 
be evicted therefrom, and that he had 
started residing there alorg with his fa- 


r mily in addition to his bakery business. 


~ 


The rent-note, dt. March £, 1958, execut- 
ed for eleven months, stipulating a 
monthly rent of Rs. 30/-, is, Exhibit A. 1. 


In the written statemen: it was stated 
that the tenant had not changed the user 
of the demised premises, he had taken 
the premises for use and occupation as 
his shop of bakery and aiso for his use 
and residence in part thereof, a part of 
it is used by him as resid2nce ever since 
he took the rented premises on rent, the 
right of residence was not prohibited by 
the terms of the lease, his living in the 
part of the rented premises was essential 
part of his business, he was an old man 


" of 70 years infirm and of weak eye-sight, 


his wife helped him in the business of 
the bakery, he cannot carry on his trade 
and business without living in the de- 
mised premises and that 1e guards the 
premises, in dispute; by living there, 


It was also pleaded thet he had been 


. living in the demised premises for more 


`, 


than 19 years and during żhis period, the 
landlord had the knowledge of the same 
as he accepted the rent, mever protested 
against such user, had always acquiesced 
in the user of the demised premises, and 
as such, he was estopped from taking 
this plea. In the replication filed on be- 
half of the landlord, it was stated that 
it was wrong that the shop, in question, 
was taken on rent by the zenant for resi- 
dential purposes along wizh the business 
of bakery. The living of fhe tenant in a 
part of the rented premis2s was not an 
essential part of his busmness. It was 
wrong that his residence in the demised 
premises was required fo> guarding the 
building. It was also wromg that he had 
been living in the premises for the last 
19 years and that it was also wrong that 


-© the landlord had acquiesced in the use 


= 3 ‘Relief: oat 
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of the premises, in disputa, for the resi- 
dence of the petitioner. On the pleadings 


of the parties ‘the learned Rent Control- 


ler framed the following issues : 


the user of the demised a ani If so, 
to -what effect? 


2. Whether the pojast i is liable for. 


» ejectment? , ; 


ae BOON 5 
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On issue No. 1, it was found that the 
petitioner had changed the user of the 
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demised premises. According to the Rent, | 


Controller, they were rented out for run- 


ning a shop whereas on the admission of © 


the tenant himself, he was also residing ` 


therein with his family. As a result, the 
order of ejectment was passed 
the tenant. In appeal, this finding of the 
Rent Controller was maintained by the 
Appellate Authority. Feeling aggrieved 
against the same, the tenant has come up 
in revision to this Court. 


3. The learned counsel for the peti- 
tioner, contended that no specific purpose 
was provided in the rent-note, Exhibit 
A. 1, nor was there any mention of any 


particular business tọ be carried on by . 


the petitioner. The only recital therein 
is that the shop, in dispute, had been 
rented out to the petitioner at the rate 
of Rs. 30/- per month. According to the 
learned counsel, 
the record, it has been amply. proved 
that the tenant was residing therein from 
the very beginning as it was necessary 
for him to reside therein for doing his 
bakery business. The premises, in dis- 
pute, are L-shaped and therefore, the 
hind portion of the shop is being used 


against ` 


from the evidence on 


for residence whereas the front portion - 


is being used for running the «bakery 
business, 


It was further contended that in any 


case, the major portion of the ‘building 
was still being used for business purposes 
and it was only a small portion in which 
the tenant was residing and, therefore, 
there was no change of user of the build- 
ing as such, i.e., the entire building as 


contemplated u/s. 13 (2) (ii) (b) of the ` 


Act. The argument proceeds that the 
dominant purpose of the demised pre- 
mises is still the carrying on of the busi- 
ness and, therefore, he is not liable to 
be ejected therefrom. In support of his 
contention, the learned counsel placed 
reliance on Sagar Mal v. Shree Seeta 
Ram, (1980) 1 Rent LR 33; Firm Hima- 
layan Traders v. Narain Dass, (1966) 68 
Pun LR 367; Rameshwar Dass-v. Rishi 


- Parkash, 1964 Cur LJ 513; Sant Ram v. 
- 1. Whether the respondent -has changed. . 


Rajinder .Lal, AIR 1978 SC 1601; Ram 


Niwas v., Union of India, 1973 Ren CR, 


425 and M. K: Palaniappa Chettiar v. 


‘A. Ponnuswamy Pillai, (1970) 2. SCC 290.: 


He also referred to'a judgment -rendered 


‘by: me. in’ Civil, Revn. -Petn..No. 631 of 
Se Be (Amin, Chand. Ve. ae Chand) de- E 


kd 


ig 
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cided on Aug. 25, 1981 : (reported in AIR 
1982 Punj & Har 31). 

On the other hand, the learned counsel 
for the landlord-respondent, submitted 
that according to the evidence of the 
tenant himself, he started residing first 
in the demised premises and then he 
started his bakery business therein. , His 
family consists of six persons, ie, two 
sons, two daughters, his wife and he 
himself. Even the marriage of one of his 
daughters was celebrated in the demised 
premises, Under the circumstances, it 
cannot be said that the dominant purpose 
is the carrying on of the bakery business; 
rather, according to the learned counsel 
almost the whole of the demised premises 
are being used for residential purposes 
though a very small portion thereof is 
being used as a shop. As the tenant never 
obtained any permission, either oral or in 
writing, for the change of the user of 


_ the demised premises, he is liable to be 


ejected therefrom u/s. 13 (2) (ii) (b) of 
the Act. According to the learned coun- 
sel, though there is no specific purpose 
for which the demised premises . were 
rented out, but at the same time, what 
was rented out was a shop and, there- 
fore, it would mean that it was for the 
purpose of carrying on of the business 
and not for residence. In support of this 
contention, the learned counsel placed 
reliance on Chhaju Ram v.' Tulsi Das, 
(1977) 2 Ren CR 156: (AIR 1977 NOC 
222) (P & H) and Balak Ram v. B. N. 
Gupta, (1977) 2.Rent LR 83 (Him Pra). - 

4, I have heard the learned counsel 
for the parties at a great length and have 
also gone through the record.. 

5. According to the Appellate Auth- 
ority, there is no evidence on the record 
that the petitioner took the demised pre- 
mises for running a bakery and since it 
was a shop and was being used by the 
petitioner for residence. which' was never 
the intention of the parties when the 
rent-note, Exhibit A-1, was executed the 
petitioner is liable to ejectment. Main 
reliance in this behalf was placed by 
both the Courts below on the, judgment 
of the Himachal Pradesh High Court in 
Balak Ram’s case (1977-2 Rent LR 83) 
(supra). In my considered opinion, both 
these findings arrived at by the learned 


Appellate Authority are wrong and 
against the record. i 
' € The landlord-respondent in his 


ejectment application has himself stated 
that the tenant had started residing in 
the shop, in dispute, along with his family 
members, in addition to his 'doing the 
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bakery business. Thus, it cannot. be said 
that the tenant was not using the pre- 
mises, in dispute, for his bakery busi- 
ness. It is the common case of the par- 
ties that in addition to the bakery busi- 


ness, the tenant had also started residing 7: 


therein, which according to the landlord, 


- was for the last four or five years where- 


as according to the tenant, he was resid- 
ing therein from the very inception of the 
tenancy as the demised premises were 
taken on rent for both the purposes, It 
is also the common case of the parties 
that the premises, in question, were L- 
shaped and the tenant was using the 
front portion as his shop and the rear 
portion for his residence. 
has‘not led any evidence to prove the 
total area of the demised premises and 
out of that how much is being used by the 


tenant for his residential purposes. The 
tenant produced Hira Lal, R-W. 4, who « 
was an Assistant Engineer (retired). He 


filed the plan of thé property, Exhibit 
RW4/A. The total area of the demised 
premises given therein is 918 square feet. 


. According to this witness area measur- 


ing 714 square feet was being used for 
bakery purposes whereas the area mea- 
suring 204 square feet was being used 
for residence. There is no rebuttal to this 
evidence on behalf of the landlord. Thus, 
it has been amply proved on the record 
that only a small portion of the demised 
premises was being used for residential 
purposes. The argument raised on behalf 
of the landlord-respondent, however, is 
that the family of the tenant consisted of 
six persons and, therefore, it was 
possible for them to reside in such a 
small accommodation. This contention 
cannot be accepted for the simple reason 
that in the first mstance there is no evi- 
dence to this effect and secondly, it will 
depend upon the facts and circumstances 
of each case whether a family of six per- 
sons can live in such an accommodation 
or not. There is nothing uncommon in 
the present circumstances: for the people 
to reside in such small accommodation 
particularly when the tenant-petitioner 
is doing only bakery business at a very 
small scale. Apart from that, the land- 
lord-respondent has not proved his case 
that the tenant started residing in the 
demised premises four or five years back, 
as alleged by him, in his ejectment appli- 
cation. In case, he. was residing earlier 
somewhere else, then it was not difficult 
for the landlord to prove, by cogent evi- 4 
dence, the premises he was occupying 


earlier. On the other hand, it has been 


The landlord - 


not . 
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proved on the record’ from the evidence 
of the tenant-petitioner that he was re- 
siding in the- demised premises from the 
very inception of the tenency. It may be 
that in the rent-note, no particular pur- 
pose for which the premises were rented 
out to him is given, but from the evi- 
dence on record, it is evident that the 
tenant-petitioner was residing therein 
from the very beginning of the tenancy 
and the landlérd-respondent never ob- 
fected to the same. Thus, both the said 
findings arrived at by the Appellate Au- 
thority are against the record and even 
against the case of the  “andlord-respon~ 
dent as set up by him in his ejectment 
application. Under these circumstances, 
it can safely be held that the tenant-peti- 
tioner is occupying a very small portion 
of. the demised premises fbr his residence. 
The- dominant purpose is still the bakery 
business for which the premises 
rented out to him. In M. K. Palaniappa 
Chettiar’s case- (1970-2 SCC 290) (supra), 
it has been held that wken the landlord 
failed to show that any substantial part 
of the building was being used for a pur- 
pose different from the purpose for which 
the building had been let out, the claim 


of the landlord had to fal irrespective of | 


the plea taken by the tenant to resist 
the application. In that case also, one of 
the grounds of ejectmen: was that the 
tenant had used the building for a pur- 
pose other than that for which it was 
leased out. On this finding the judgment 
of the Madras High Cour: was set aside, 
by their Lordships of the Supreme Court 
* and the application for ejectment was 
dismissed, 


7. Similarly, in Sagar Mal’s case (1980- 
‘) Rent LR 33) (Punj & Har) (supra), 
R. N. Mittal, J., held that if the dominant 
purpose remains the same, it will not 
amount to the. change of user of the build- 
ing. In the said case, the building con- 
sisted of three rooms which were let out 
for business purposes and one of the 
rooms was used for resicential purposes. 

8 In Civil Revision Petition No. 631 of 
1976, Amin Chand’s case (supra) reported 
in AIR 1982 Punj .& Ha? 31 I- had 
also the occasion to cons:der the provi- 
sions of S. 13 (2) (ii) (b), of the Act. The 
view that I have taken therein is that 
if the premises were being used for the 
same purpose for which they were ori- 
ginally let out and in addition thereto a 
part of the building or the rented land 
was used for some other purpose, that 
per se would’ not give the landlord the 
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right to claim the eviction of the tenant 
from the demised premises. 


9. In Sant Ram’s case (AIR 1978 SC 
1601) (supra) also it has been held that 
the landlord’s acquiescence over a long 
Stretch of time reinforces the case of 
the tenant that purpose was twofold, The 
common expreience of life lends credence 
to this case and none, but those who live 
in ivory towers can refuse to look at the 
raw realities of life while administering 
justice. In view of these decisions the 
landlord-respondent has failed to prove 
that the tenant-petitioner has used the 
entire building for a purpose other than 
that for which it was leased to him. 


10. The only contrary view can be said 
to have been taken by the Himachal Pra- 
desh High Court in Balak Ram’s case 
(1977-2 Rent LR 83) (supra). In that case, 
the main question to be decided was whe- 
ther the disputed premises were non-re- 
Sidential premises because the character 
of those premises could be determined not 
by reference to the actual use to which 
they were put by the tenant, but by re- 
ference to the original purpose for which 
they were initially let out. In paragraph 5 
of the judgment, it has been observed by 
the learned Judges that this was the most 
important question of law involved in 
that case. However, reply to this question 


‘has been given by the Hon'ble Judges in 


paragraph 15 of the judgment wherein it 
has been concluded that the character of 
the suit premises should be determined 
with reference to the actual user found 
on the date of eviction petition and that, 
therefore, the view taken by that Court 
in Prem Chand v. Beni Madhav, ILR 
(1975) Him Pra 670, was affirmed. Thus, 
the main consideration in that case was 
whether the use of the building at the 
time of the institution of the ejectment 
proceedings will determine the character 
of the building or the original purpose 
for which the same was rented out, Since 
the ejectment in that case was claimed on 
other grounds as well including that the 
landlord bona fide required the premises 
for his own use and occupation, it was 
held in that case that, the landlord had, 
according to the findings recorded by the 
Courts below, proved his bona fide per- 
sonal requirement of the disputed pre- 
mises and that being.a pure finding of 
fact, it was not open to that Court to 
interfere with the same ‘in the exercise of 
the revisional jurisdiction. In this view 
of the matter, I am of the considered 
opinion that the ratio of the said decision 
is not applicable to the facts of the pre- 


t 
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sent case. The language used | jin’S.'13 (2) 
(ii) (b) of the Act is- suggestive that while 
in view of S.-13 (2) (ii) (a), the tenant is 
liable to be ejected if he has/sublet tha 
entire building or the rented land or any 
portion thereof, but under S. 13 (2) (ii) -(b) 
of the Act, he is liable to be ejected if he 
. has used the building or the rented land 
for a purpose other than that! for which 
. it was leased to him, The words, “any 
. portion thereof” in S. 13 (2) (ii) (a) of the 
Act, do not find any place in S. 13 (2) (ii) 
.. (b) of the Act and, therefore, the legisla- 
‘ture seems to be of the view that in case 
a tenant is Hable to be ejected | under Sec- 
tion 13 (2) (ii) (b) of the Act, then the 
entire building, as rented out, or at least 
a major portion thereof, should have been 
“used for a purpose other than that for 
which it was leased. In the present case, 
as held earlier, the dominant purpose of 
the demised premises, is still the bakery 
“business and only a small portion thereof 
is being used by the petitioner for ` his 
‘residence. It is also in evidence that the 
` portion which is being used for residence 
‘by the petitioner opens in a blind lane. 
There are no shops on that side. Under 
the circumstances, the dominant purpose 
of the demised premises is still the busi- 
ness which is being carried on by the 
“n tenant-petitioner. Moreover, there is evi- 
dence on the record, that the tenant is 70 
years old and is on weak eye-sight. For 
running the bakery business, the help of 
his other family members is, necessary 
and, thus, his residence in the, premises, 
in dispute, is also required to} run his 
bakery business satisfactorily, 





| 
_ 11. The argument of the learned coun- 
sel for the landlord-respondent that the 
tenant-petitioner by using the demised 
premises for his residence along with his 
business, has converted the building from 
non-residential to residential, because the 
definition of non-residential ‘building, as 
given in S. 2 (d) of the Act, is| a building 
being used solely for the purpose of busi- 
ness or trade, and has, thus,, rendered 
himself liable to ejectment, has no force, 
because the ejectment of a tenant can 
only be sought on the grounds, as given 
in S. 13 of the Act. The ejectment of the 
- petitioner in the present case, is being 
sought on the ground that he| has used 
the building for a purpose other than 
that for which it. was leased. sS. 11 of the 
Act deals withthe conversioni of a resi- 
dential building into a non-residential 
building and provides that .no person shall 
convert a residential building into a non- 
residential one except with - the perinis- 
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sion, in writing, of the Controller, In 
this ‘section also, the prohibition, if © any, 
is from converting a residential building 
into a non-residential building, but not 
vice versa, 


12. From the above discussion, it is 
clear that the landlord-respondent has 
failed to prove that the tenant-petitioner 
has used the demised premises for the 
purpose other than that.for which they 
were leased out to him. Consequently, 
this revision petition succeeds and is 
allowed. The order of the Appellate Au< 
thority is set aside and the application 
of the landlord-respondent for the eject- 
ment of the tenant-petitioner is dismiss- 
ed with costs, : 

Petition allowed. 
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Pritam Singh Gill, Petitioner v. State ‘of 
Punjab and others, Respondents. ` 


Civil Writ Petn. No. 3994 of 1977, Dj- 
5-1-1982.* 


(A) Constitution of India, Art. . 226 — 
Society registered under Punjab Co-operative 
Societies Act — It is amenable to writ juris- 
diction if it is instrumentality of State. AIR 
1981 Ponj & Har 107 (FB), partly modified 
in view of AIR 1981 SC 487. (Punjab Co- 
operative Societies Act (25 of 1961), Pre.) . 

. (Paras 15, 44) 

(B) Constitution of India, Arts, 12 and 
226 Ponjab State Co-operative Land 
Mortgage Bank registered under Punjab Co- 
operative Societies Act — Not instrumenta« 
lity of State and, hence, not “other auth« 
ority” within Art. 12 Not amenable to 
writ of certiorari. (à) Punjab Co-operative 
Societies Act (25 of 1961), S. 26; (i) Punjab 
Co-operative Lard Mortgage Banks. Act 
(26 of 1957), S. 2). 


The Punjab State Co-operative Land 
Mortgage Bank is not an instrumentality or 
agency of the State. Consequently, it can- 
not be deemed to be an “authority” within 
the meaning of Art. 12 and as such, is not 
amenable to a writ of certiorari under Arti- 
cle 226. In this connection, it ‘cannot be 


*Decided by Full Bench on order of refer- 
_ ence made by I. S. Tiwana, J., on 26-8- 
1981. ; 
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„prgeđ that it is such an instrumentality on 
the ground that the 4th test of deep and per- 
” yasive state control laid down in AIR 1881 


$C 487 for determining wh2ther a corpcra- 


tion or society is an instrumentality of the 


C State is satisfied in view of provisions of 


ree 


x 


- have to be share-holders. 


Punjab Co-operative Societies Act read with 
Punjab. Co-operative Land Mortgage Banks 
Act, (Paras 26, 42) 


Section 26 of the Co-operative Socieies 
Act generally or sub-sectiom (4) thereof, in 
particular, by themselves cennot in the cən- 
text of the other factors be said to. vest a 


.deep and all pervasive control of the State on 


the Mortgage Bank so as to render it an 
instrumentality of the State whilst conducting 
ordinary, fiscal, banking ard business acti- 
vities. In view of S. 26 (1°, it is mandatory 
that the directors of the Bank would be 
elected in the manner prescribed and further 
Moreover, sb- 
section (2) gives only limited power to “he 
Government to nominate at the highest, 
three members to the Board, on the express 
condition where the Government ‘has sab- 


„scribed to the share capital of a Co-opera- 


five Society or has guaranteed the repayment 
of the principal and the payment of interest 
on debentures issued for loans raised bw a 
Co-operative Society. Now it would be 
plain that if the condition >f subscription. to 
the share capital or guarantee for payment 
is not satisfied, the State Government has 


“not the least right to add to the elected mem- 
‘bers of the Board. Assuming, however, fat 


‘in the case of a Mortgage Bank, the G»ov- 
ernment does subscribe to the share cap-tal 
or guarantee the repayment of the princizal 


“and the interest of the debentures, then at -he 


highest, it can nominate three persons only 
to the Board. It cannot fossibly be said 
that the discretionary right of naming three 
persons on a Board of 18, gives an all per- 
‘vasive total control to the State. Plairly, 
the nominees of the Goverrment even wh2re 


jt does choose to nominate would be fap 


out-numbered by the-elected members. To 
label this limited right of comination, as in- 
dicative of the Mortgage Bank, being an in- 
atrumentality of the State, by itself, is total- 
ly farcical. Under sub-section (4) also, “he 
pre-condition ‘for its inter-play is only where- 
in a Co-operative Society im which shazes 
have been subscribed for lizbility by way of 
guarantee for borrowing exceeding fifty per 
cent of the capital of the s3ciety, which bas 
been undertaken by the Government itself. 


> Unless this condition is satisfied, the rest of 


the provisions of sub-section (4) would ` ‘not 


be attracted. However, ever here all that is- 
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prescribed is that in such a society, if there 
is a difference of opinion, in respect of any 
matters arising between the nominated mem- 
bers of. the Committee and the other mem- 
bers thereof, the matter shall be referred to 
the Government. It bears repetition that the 
three nominated members invariably are in 
a minority, vis-a-vis the elected members of 
the Board. In the peculiar situation of sub- 
section (4), the added safeguard which is 
provided is that where in a particular case 
all the three nominated members differ on 
a specific matter from the others, then the 
same would not -be resolved by majority, but 
would become the subject-matter of refer- ` 
ence to the Government for its decision. It 
is not in each and every matter that the 
nominated members must be presumed to 
differ from the elected ones. Sub-section (4), 
therefore, prescribes merely of an exceptional 
situation. Even here it does not lay down 
that in such a situation, the view of the 
three nominated members even though in a 
patent minority would override those of the 
elected ones. In the event of a difference 
of opinion between the elected members on 
one side and the three nominated members 
collectively on the other, the matter is mere- 
ly passed on to the Government for decision. 
By judicial precedent, it is now well settled 
that the Government in such a situation 
does’ not and cannot act arbitrarily like pri- 
vate individuals and in such a reference, 
would be bound to decide the issue on merits 
after considering the viewpoints of the elect- 
ed members and those who are nominated. 
It is not that the view of the nominated 
members must inevitably prevail and the 
balance is evenly held by the Government 
on merits to decide the issue of difference in 
favour of either the elected members or 
those of the nominated members, There 
can be no warrant for the assumption that 
in such a situation the nominated members 
can impose their will on the remaining mem- 
bers of the Board. Therefore, a mere method 
or device for resolving a difference of opin- 
ion where the nominated members are un- 
animous against those who are elected, can- 
not be held as indicative of total and all 
pervasive control. (Case law discussed.) 
(Paras 20, 23) 


(C) Constitution of India, Art, 226 — 
Writs of Mandamus and Certiorari — 
Scope of, is not identical. Observations in 
1981 Lab IC 942 (Andh Pra) as regards writ 
of certiorari, held obiter dicta. 


(Paras 31, 34) 
@) Constitution of India, Art, 226 — 
Writ of mandamus — Issue of — Pre-con- 
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ditions. 1981 Lab IC 942 (Andh Pra) 
@t. D), Dissented from. 


To successfully invoke the mandamus 
jurisdiction, the petitioner has not only to 
show a clear public or statutory, duty laid 
on the respondent but an equally clear legal 
right to enforce the same. 1981 Lab IC 942 


(Andh Pra), Dissented from. (Para 42) 
Cases Referred: Chronological Paras 
AIR 1981 SC 212 4 


AIR 1981 SC 487 4, 12, 17, 24, 38 
1981 Lab IC 942 (Andh Pra) |28, 29, 30, 
i 31, 32, 34, 35, 37, 38, 41, 43 
1931 Lab IC 1076 (Mad) 

AIR 1981 Punj & Har 107 (FB) 


AIR 1981 Punj & Har 282 
AIR 1979 SC 1628 
AIR 1977 SC 112 
AIR 1976 SC 425: 1976 Lab Ic’ 303 38 
AIR 1975 SC 1329: 1975 Lab IC 819 9 





10, 11, 12, 27 
9 


AIR 1974 Delhi 119 | 33 
AIR 1973 SC 2216:1973 Lab IÇ 1212 41 
AIR 1973 Madh Pra 84 33 
AIR 1970 SC 245: 1970 Lab 1c|285 9 
AIR 1970 SC 1789 | 39 


ATR 1969 SC 1306 9, 41 
ILR (1967) Andh Pra 361: (1965) 2 a 
WR 409 
{1967) 2 QB 864: (1967) 3 WLR i348 : ge) 
2 All ER 770 OO, Regina V. Criminal 
Injuries Compensation Board Ex parte Lain 
35, 36 
ATR 1966 Mad 399 i 
(1963) 1 QB 539 (PO), Nakkuda Ali v. 
M. F. De. S. Javaratna i 39 
(1963) 2 All ER 66: (1964) AC 40: (1963) 2 
WLR 935 (AL), Ridge v. Baldwin 


35, 37, 39 

AIR 1962 SC 1210: (1962) 2 Supp SCR 144 
41 

AIR 1961 Andh Pra 400 i 29 


t 


AIR 1960 SC 1118 i 30 





AIR 1960 Andh Pra 518 29, 33 
(1959) 1 Lab LJ 554 (Andh Pra) | 29 
AIR 1959 Mad 112 | 33 
AIR 1957 SC 529:1957 All LJ 682 4 
AIR 1955 SC 233 39 
AIR. 1954 Mad 549 33 


(1953) 1 QB 704: (1953) 2 WLR '342: (1953) 
1 All ER 327 (DQ), Regina y. National 


Joint Council for the Craft lof ee 
Technicians 
AIR 1952 Cal 315 ; 33 
AIR 1951 Mad 249 i 29, 33 
AIR 1950 SC 222 39 


(1928) 1 KB 411:97 LIKB 222: 138 LT 399, 
The King v. Legislative Committee of the 


Church Assembly 37, 39 
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aforesaid. The Punjab State 


A.L R. 


(1924) 1 KB 171: 93 LIKB 390:130 LT 164, 
Rex v. Electricity Commissioner 
35, 36, 37, 38, 39, 40 
I. S. Saini with Virender Kumar Jhangra, 
for Petitioner; J. L, Gupta with Rajiv Atma 
Ram, B. S. Khoji, F. C. Batra and S. P. Soni, 
for Respondents, 
S. S. SANDHAWALIA, C. J.:— Whether 
a Society registered under the Punjab Co- 


operative Societies Act, which in essence is 


an instrumentality or agency of the State, 
would become amenable to the writ jurisdic- 
tion under the provisions of Art. 226 of the 
Constitution of India, is the meaningful 
question which has necessitated this reference 
to the Full Bench. Inevitably at issue in 
this context is the necessary elaboration or 
qualification of the ratio of the earlier Full 
Bench case in Ajmer Singh v. Registrar, Co- 
operative Societies, Punjab, AIR 1981 Punj 
& Har 107. 

2. The facts deserve notice only in so far 
as they are relevant to the pristine issue 
Co-operative 
Land Mortgage Bank Ltd. respondent No. 3 
(hereinafter -called ‘the Mortgage Bank’). is 
an Apex Society, which on the petitioner’s 
own showing is registered under the Punjab 
Co-operative Societies Act, 1961. Pritam 
Singh Gill, the writ petitioner, was originally 
appointed as a Legal Assistant in the Mort- 
gage Bank on 15th March, 1963, It is aver- 
red that he was later promoted as Assistant 
Secretary (Admn.) in the year 1969. He was 
prematurely retired with effect from ist June, 
1974 from the service of the Mortgage Bank 
under the orders of its Administrator. He 
later illegally attempted to join -the Bank 
and ultimately vide Annexure P-24, the im- 
pugned order of tbe Managing Director, it 
was directed that he stands retired from the 
service of the Mortgage Bank with effect 
from Ist June, 1974 and was consequently 
relieved forthwith from- his duties. 

3. The writ petitioner primarily seeks a 
writ in the nature of certiorari for quashing 
the impugned order of retirement Annexure 
P-24, and it was the common case that the 
primary relief sought was against the Mort- 
gage Bank, respondent No. 3. 

4. This case first came up before my 
learned brother I. S. Tiwana, J., sitting 
singly. Before him on the very threshold a 
preliminary objection was raised that no writ 
of certiorari lay against the respondent Mort- 
gage Bank, which was a registered co-opera- 
tive society and against whom the primary 


and indeed the only relief was sought to be - 


claimed. Primary reliance for this prelimi- 
nary objection was placed on tbe Full Bench 


r 
i 
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judgment of this Court ir Ajmer Singh’s 
case (AIR 1981 Punj & Har 107) (supea). 
However, on behalf of the writ petiticner 
the firm stand taken was that the responcent 
Mortgage Bank was in essence an insu- 
mentality or an agency of the State itself, 
and, therefore, in view of the subsequent 
decisions of their Lordship: in Som Prakash 
Rakhi v. Union of India, AIR 1981 SC 212 
and Ajay Hasia v. Khalid Mujib, AIR 1981 
SC 487, a writ of certiorari would lie against 
the Mortgage Bank despite the fact thet it 
was a registered co-operatixe society. Notic- 
ing that in case the stand pf the petitioner, 
that the Mortgage Bank was in essence an 
instrumentality of the Stats, were to be ac- 


cepted then the view in Ajmer Singh’s case 
(AIR 1981 Punj & Har 107) (FB) (supra) | 


might well require some qualification in view 
of the observations made -n the later Ceci- 
sions of the Supreme Court, the learned 
single Judge has referred “he matter to the 
Full Bench. 

5. Now in view of the reference order, 
the learned counsel for tke parties werz in 
total agreement that at the very threshold 
the issue which calls for determination is 
that on the assumption that the 
Bank is an instrumentality of the State, 
would it, therefore, become amenable to a 
wijt of certiorari despite tae admitted fact 
that it is incorporated under the Punjab Co- 
operative Societies Act, 1361. It is this 
aspect to which, we must first turn our at- 
tention. 


6. It is manifest from he above that the 


issue herein arises in the context of the pro- . 


visions of the Punjab Co-operative Land 
Mortgage Banks Act, 1957 (hereinafter .call- 
ed ‘the Mortgage Banks Act’) read with Pun- 
jab Co-operative Societies Act, 1961 (herein- 
after called ‘the Act’). That being so itis 
obvious and indeed it was the common stand 
of the learned counsel for the parties that 
the matter should be examined primarily in 
the light of the aforesaid two statutes. The 
relevant provisions which first call for point- 
ed notice are those of the defining Secticn 2 
of the Mortgage Banks Act, which are in 
the following terms :— $ 

“2, Definitions— In this Act, unless the 
context otherwise requires : 

(a) to (©) xx xx . XxX 

(d) “Mortgage Bank” means a Primary 
Land Mortgage Bank or State Bank regis- 
tered or deemed to be registered under the 
Punjab Co-operative Societies Act, 1954*; 

(e) © Xx XX XX 
(f) “Primary Land Mortgage Bank” means 
a Co-operative Land Mortgage Bank regis- 
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tered or deemed to be registered under the 
Punjab -Co-operative Societies Act, 1954, and 
affiliated as a member to the State Bank; 


(2) “Registrar” means the person appointed 
by the State Government to be Registrar of 
Co-operative Societies for the State of Pun- 
jab, or any person appointed by the State 
Government to assist the Registrar, under 
Section 3 of the Punjab Co-operative So- 
cieties Act, 1954; 


(h) “the State Bank” means the Punjab 
State Co-operative Land Mortgage Bank 
Limited to be established for the purposes of 
this Act; 

® xx XX xx” 

(*now Punjab Co-op. Societies Act, 1961) 

7. Now a plain reading of the aforesaid 
provisions (as also of other sections of the 
Mortgage Banks Act) would pointedly show 
that this statute does not even remotely 
create any Primary Land Mortgage Bank 
or a State Co-operative Land Mortgage Bank 
at all. Indeed, it merely provides for their 
registration or incorporation under the Pun- 
jab Co-operative Societies Act either express- 
ly or by deeming fiction of law. That being 
so it is the agreed position that the Mortgage 
Bank hereunder is not a body creafed by a 
Statute. It is only a society registered under 
a statute, thongh this test is now authorita- 
tively held to be no longer decisive, yet un- 
doubtedly it still remains a relevant factor. 
Plainly enough, therefore, the Mortgage 
Bank does not come within the ambit of be- 
ing a statutory authority on the ground of 
having been expressly created or brought 
into existence by a specific statute. 


8. It next deserves fo be highlighted that 
it was the common case before us and in- 
deed the petitioners own pointed averments 
to this effect in paragraph No. 1 of the writ 
petition are that the Mortgage Bank was 
duly registered under the Punjab Co-opera- 
tive Societies Act, 196]. On this factual 
matrix the core question is that presuming 
the Mortgage Bank fo be an instrumentality 
or an agency of the Sfafe, would it still be 
immune fo a writ of cerfiorari because of 
the factum of being a body registered under 
the Co-operative Societies Act, 


9. Now it appears that the aforesaid’ 
meaningful question before us is so well 
covered by the recent decisions. of the final 
Court and so exhaustively elaborated there- 
under that it seems not only unnecessary but 
wasteful to launch on dissertation on first 
principles. It, therefore, suffices to notice 
how the earlier ratio of the Full Bench in 
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"> 107) now calls for some elaboration in the 
light of the subsequent binding precedent of: 


the final Court. Reference to thè judgment 
in Ajmer Singh’s. case would show 
therein the pointed question of a body being 
an instrumentality or the agency of the State 
Was not even remotely raised far! from be- 
ing debated. Consequently the Full Bench 
considering the virtually unbroken line of 
precedent within this Court and placing par- 


ticular reliance on the decision of the final 


Court in Praga Tools Corporation v. C. V. 


Imanual, AIR 1969 SC 1306, Co-operative. 


Central Bank Ltd. v. Addl, Industrial Tribu- 
-nal, Andhra Pradesh, Hyderabad,| AIR 1970 
SC 245; Sabhajit Tewary v. Union of India, 
AIR 1975 SC 1329 and The Nayagarh Co- 
operative Central Bank Ltd. v. Narayan Rath, 
AIR 1977 SC 112, had concluded as fol- 
lows (at p. 109 of AIR 1981 Punj & Har 
107 (FB)): . “a 

“In view of the above, affirming the ear- 
lier judgments of this Court, we would 
answer the question posed at the; outset in. 
the negative to the effect that la Society 
merely registered under the Act is not am- 
enable to the writ jurisdiction. under Art. 226 
ef the Constitution of India.” 

19. However, somewhat new dimensions 
in this context have been elaborately” con- 
sidered by the final Court in Ramanna Dayd- 
ram Shetty v. International Airport Auth- 
ority of India, AIR 1979 SC 1628. Therein 
a strenuous objection was pressedi on behalf 
of the respondents that the International Air- 
port Authority of India even though created 
by the International Airport Authority Act, 
1971, was not amenable to the writ jurisdic- 
tion because it was a Corporation not within 
the ambit of Art. 12. Repelling this stand 
on principle Bhagwati, J., speaking for the 
Court observed, as follows (at p.i 1638 of 
AIR): : ; 

“If Government acting through lits officers 
is subject to certain constitutional and pub- 
lic law limitations, it must follow 'a fortiori 
that Government acting through the instru- 
mentality or agency of corporations 
equally be subject to the same limitations, 








But the question is how to determine whe-. 


ther a corporation is acting as instrumenta- 
lity or agency of Government. ‘It! is a ques- 
tion not entirely free from difficulty.” - 
And again after an exhaustive conspectus of 
the case law it -was concluded: 

terms.:—— — SHOPA Saa M 


“If á` statatory corporation, body. or other’ 
~, authority is an instrumentality orj 'ageticy’.of” 
` Goveínentť ‘it’ Would::be -an-‘authority’ ànd“ 


| 
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that 


should ` 


in these: i 
=u. expenditure of the corporation, it ; 

 @fford -some indication: of the- corporation“ -., 

` being- impregnated- with governmental- char- 

. agtép, tes He E T be 


AT R.: 
therefore “‘State’ -within the ‘méaning: of the 
expression ‘in Art. 12.” i 

Al. The ratio in’.the International -Airpott', 
Authority’s case (AIR 1979 SC 1628) has’ 
now met with repeated affirmance in subse- 
quent decisions despite some divergence of 
view with the earlier authorities. In Som 
Prakash Rekhi’s case an identical stand was 
sought to be taken on behalf of the Bharat 
Petroleum Corporation Ltd., on the ground 
that it was merely a Government Company’ 
registered under the Companies Act and con- 
sequently beyond the pale of the writ juris- 
diction. Relying expressly on the Inter- 
national Airport Authority’s case, this stand 
was rejected out of hand with the following 
observations : 

“The -following factors have been empha- 
sised in that ruling as telling, though not’ 
clinching. These characteristics convert a 
statutory corporation, a Government com- 
pany, a co-operative society and other regis- 
tered society or body into a State and they . 
are not confined to statutory corporations 
alone.” 


With the ultimate conclusion :— 

“The finale is reached when the cumula-' 
tive effect of all the relevant factors above 
set out is assessed and once the body is 
found to be an instrument or agency of Gov- 
ernment, the further: conclusion emerges that 
it is ‘State’ and is subject to the same con- 
Stitutional limitations as Government.” 

12. The recent decision constituting the 
trilogy is that of the Constitution Bench in 
Ajay Hasia’s cese (AIR 1981 SC 487). 
Therein also a similar objection was raised 
that the Society running the College was ` 
merely one registered under the J. & K. Re- 
gistration of Societies Act, 1898 and wag, 
therefore, not an authority within the mean- ' 
ing of Article 12. Repelling the same their 
Lordships authoritatively formulated the - 
tests and concluded (at p. 496):— j 

“We may summarise the relevant tests 
gathered from the decision in the Inter- 
national Airport Authority’s case (AIR. 1979"" 
SC 1628) as follows: aa 

“(1) One thing is clear that if the entire 
share capital of the corporation is held by : 
Government it would go a long way towards ` 
indicating that the corporation is an instru- 








’ mentality or agency of Government. ` 


(2) Where the financial assistance «of the’ 
State is so much as to meet almost entire’ 
would.” 


elit mer 
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- {3) It, may, also, .be,a relevent: factor 


poly status which is the Stete eontecred or 
State protected. 


(4) Existence of “deep and pervasive State 


control may afford an indication that the 
corporation is a State agency or instrumenta- 
lity. 


(5) If the functions of the corporation of- 


public importance and closely related to the. 
governmental functions, it would be a rel- 
evant factor in classifying the corporation 
as an instrumentality or ag2ncy of Govern- 
ment, 

(6) “Specificaily, if a department of Gov- 
ernment is transferred to a corporation it 
would be a strong factor supportive of this 
inference of the corporation being an instru- 
mentality. or agency of Government.’ 

If on a consideration of these relevant 
factors it is found that the corporation is an 


instrumentality or agency o? Government, it 


+ 


a 


would, as pointed out in the International 
Airport Authority’s case (AIR 1979 SG 1628) 
be an ‘authority’ and therefore, ‘State’ within 
the meaning of the expressicn in Art. 12. 

13. From the aforesaid authoritative en- 
wnciation it is now well settled that once it 
is established that a body is an instrumenta- 
lity and agency or, projecticn of the State, 
then its mere legal garb, urder which it is 
clothed, namely, whether it is a co-operative 
society, or a company or a society registered 
under the Societies Registration Act, ceases 
to have dominance. In a way the law now 
pierces the veil of mere form to arrive at 
the kernel of true substance. It has, however, 
to be highlighted that the aforequoted six 
fests may not individually bə decisive and 
their cumulative effect in each particular 
case has to be taken into account. Conse- 


quently if on the basis of these tests the in- 


evitable ‘conclusion is reached that a co-ope- 
tative society is in essence a2 instrumentality 
of the State, then the mere fact that it was 
registered under the Co- operative Societies 
Act would in no. way render it immune to the 
writ. jurisdiction. This 
from the consistent observations of the final 
Court, in the triology of cases wherein a 


Government company incorporated under the. 
Companies Act, a sdciety registered under - 
the Societies Registration Act and an auth,, 
ority specifically .created by = statute have all., 


been deemed. to. be. within the ambit, of Arti- 
cle 12, if they., were establish2d to be the in-, 


strumentality or, the agency of the ` State in 


essence. 
14. Indeed:- faced with- “the stonewall of.: 
impenetrable, and binding: ‘precedent Mr. J. L., 
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whether the corporation enjoys mono- 


- (supra). 


inevitably follows 


‘activities of the welfare State, there 


Gupta, learned-.counsel. for the. mortgage . 
bank conceded that in view of the decisions 
of. the final Court it has to be inevitably 
held that the instrumentalities and agencies, 
of the State could no longer be beyond the. 
pale of the writ jurisdiction. However, we 
are not at all basing ourselves on any con- 
cession. by the learned counsel, because it. 
seems, to be plain on binding precedent that, 
the ratio in Ajmer Singh’s case (AIR 1981 
Punj & Har 107) (FB) has now to be quali- 
fied accordingly.. 


15. To conclude on this aspect We would. 
answer the question posed at the very outset, 
fn the affirmative and hold that where a so- 
ciety registered. under the Punjab Co-opera- 
tive Societies Act is in essence an instru-|. 
mentality or agency of the State it would 
become amenable to the writ jurisdiction), 
under Art. 226 of the Constitution of Indial. 
in the same manner as the State itself is. 


16. Though the learned counsel for the 
petitioner succeeds in his stand on the afore- 
said issue, yet this is no more than a pyrrhic 
victory. This is so because his attempts to . 
establish that the mortgage bank herein is 
an instrumentality or agency of the State, 
appears to border on a total futility. Mr. 
Saini very. fairly conceded that in the writ . 
petition not the least factual foundation 
whatsoever has been laid to show that the 
functions of the mortgage bank were either 
governmental in nature stricto sensu or so 
closely analogous thereto that it can be label- 
led as a projection of the State so as to come 
within the ambit of what has now become . 
virtually a term of art, namely, an instru- 
mentality or agency of the State. 


17. It had to be conceded by the learned. 
counsel for the petitioner that there was no 
material worth the name which could estab- 
lish tests Nos. 1, 2, 3, 5 and 6 as authorita- 
tively laid and quoted above in para No. 12 
from Ajay Hasia’s case (AIR 1981 SC 487) . 
Only. a lame attempt was made on 
behalf of the petitioner to bring his case 
within test No. 4 on the ground that there 
appears to be a modicum of governmental 
control over the bank’s activities. However, 
what deserves highlighting herein. is the fact 
that it is not any finical kind of State -con- -, 
trol which is adequate to satisfy the stringent. 
conditions spelled out in test No. 4. It can , 
perhaps be said. that with the ever extending . 
would ~ 
hardly be a field wherein. it. may not exercise . 
some modicum of control or. interference.. . 
+- Howeyer,, this: is. not. the kind of control 
which. would . . convert; any- and every "legal - 
‘person into & ‘State: for the purposes.of Arti- -. 
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cle 12 of the Constitution of India. What 
their Lordships have highlighted is that, first- 
ly, the State control must be both deep and 
pervasive. Not only that, its depth and per- 
vasiveness must be of a kind as to lead to a 
clear pointer that the body indeed is either a 


State agency or an instrumentality thereof. 


It is, in essence, this kind of control which 
is authoritatively visualised and it is on this 
anvil that we have now to judge whether the 
mortgage bank satisfies even one: of the six 
prescribed tests. i 


| 
18. It appears to me that the learned 
counsel for the petitioner was virtually forc- 
ed to clutch at a straw in adverting to the 
provisions of Ss. 11 and 40 of the Mortgage 
Banks Act for attempting to contend that 
these were evidence of all pervasive deep 
control by the State over the Banks. Sec- 
tion 11 merely confers the power on the 
Board of Directors of the State; Bank to 
make regulations. Indeed, far from showing 
an all pervasive State control over, the Board, 
this provision in fact confers statutory power 
on the Board to make regulations. The 
solitary limitation on this power is that these 
regulations would ultimately have sanction 
subject to the approval of the trustee and 
the State Government, The five clauses of 
Section 11 further circumscribe, the area 
within which these regulations can be made 
by the Board of Directors of the State Bank. 
The power to make bye-laws and/ regulations 
for effective working is elementary and this 
ordinary power is invariably conferred on 
bodies or corporations and consequently 
nothing flows from S. 11, which in any way 
can satisfy the test of deep and pervasive 
control indicative of the corporation being 
an instrumentality or agency of the State. 
19. What has been said with regard to 
Section 11 seems to apply doubly in- thé 
context of S. 40. Herein again, | the section 
confers a power on the Board to,make regu- 
lations, In contrast to S. 11, this power of 
the Board to do so is not subject:in any way 
to either the State Government or any one 
of its agencies. Therefore, S. 40 far from 
indicating any control by the State Govern- 
‘ ment only confers a power on the Board it- 
self for controlling and exercising general 
supervision over the primary land mortgage 
banks subject to the obvious limitations that 
they are not inconsistent with the Mortgage 
Banks Act or the rules framed’ thereunder. 
Jt seems unnecessary to elaborate the matter 
and counsel’s reliance on S. 40 in this con- 
text seems to be hardly well-conceived. Then 
a last ditch attempt in this context was made 
by making a reference to S. 12 of the Mort- 
i 


i 
i 
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gage Banks Act which empowers the Registrar 
to order recoveries by distraint and sale of 
the produce of the mortgaged land etc. A 
larger reading of S. 12 is plainly indicative 
of the fact that it is indeed far removed from 


in any way showing any deep or pervasive ` 


control of the State over the bank. It only 
indicates an enabling remedy to the bank to 
apply: to tbe Registrar for the recovery of 
instalments due to it, by way of distraint and 
sale of produce of the lands mortgaged with 
the bank. One fails to see how the provid- 
ing of remedy for applying to the Registrar 
for certain relief is indicative of total State 
control of the authority. Further, sub-sec- 
tion (2) of S. 12 merely says that on receipt 
of such an application by the bank, the Re- 
gistrar may take such action as necessary to 
distrain and seli such produce. Registrar’s 
action here again is discretionary and not 
mandatory. Indeed, the provisions of S. 12 
only show that the bank is at best a sup- 
pliant at the door of the Registrar for seek- 
ing an, added remedy for the recoveries of 
either instalments of debts due to it in addi- 
tion to any other remedy available to it. It 
seems to be plain that this remedy of apply- 
ing to the Registrar for distraint or sale of 
property, which in his discretion he may 
order or not, cannot even for a moment be 
labelled as a deep and all pervasive control 
indicative of the mortgage bank being an 
instrumentality or agency of the State. 

20. Mr. I. S. Saini, the learned counsel 
for the petitioner, frankly conceded before 
us thet far from relying on any particular 
part of S. 26 of the Punjab Co-operative 
Societies Act, and making the requisite plead- 
ings therefor, the very reference to this sec- 
tion was altogether missing in the whole of 
the voluminous writ petition. Nevertheless, 
as a matter of special consideration, we 
allowed the learned counsel’s prayer to make 
submissions on the basis of the provisions of 
S. 26, if these conld ipso facto tend to ad- 
vance his case. However, a close ‘analysis of 
the relevant provision far from aiding the 
case of the petitioner, seems to have a con- 
trary effect thereto. Reliance in this con- 
text was primarily on sab-ss. (2) and (4) and 
to appreciate the same, it is apt to quote re- 
levant parts of the section :— 

*(2) Notwithstanding anything contained in 
sub-section (1)-— 

(a) where the Government have subscribed 
to the share capital of a co-operative society 
or has guaranteed the repayment of the prin- 


cipal of and payment of interest on deben- . 


tures issued for loans raised by a co-opera- 
tive society, the Government or any person 


-A 
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authorised by it in this behalf shali have the 
right to nominate on the committee such 
number of persons, not exceeding three or 
one-third of the total number of members 
Thereof, whichever is less, as the Govern- 
ment may determine: _ 

Provided that where the Government have 
subscribed to the share capial of a co-opera- 
tive society to the extent of twenty lacs of 
rupees or more, the Government may, not- 
withstanding anything contained in the bye- 
laws of the society,— 

(a) appoint one of the members nominated 
in the aforesaid manner as Chairman of the 
committee of such society; ar 

(b) nominate another member in addition 
to those nominated in the aforesaid manner 
and appoint him as Managing Director; 

Provided further that no person shall be ap- 
pointed to act as Managinz Director unless 
he is a member of the Ind&in Administrative 
Service, Punjab Civil Service (Executive 
Branch) or a Deputy Registrar, a Joint Re- 
gistrar or an Additional Registrar, Co-opera- 
tive Societies. 


(b) where the Industria] Finance Corpora- 
tion, the State Finance Cozporation or any 
other financing institution notified in this be- 
half by the Government has provided finance 
to a co-operative society, the Industrial 
Finance Corporation, State Finance Corpora- 
tion or other financing institution as the case 
may be, shall have the right to nominate one 
person on the committee.” 

x x x x x 

(4) Where, in a co-operative society in 
which shares have been sutscribed for liabi- 
lity by way of guarantee for borrowing ex- 


` ceeding fifty percentum of the working capi- 


e 
, 


tal of the society has been wadertaken by the 
Government a difference of zpinion in respect 
of any matter arises between the nominated 
members of the committee and other mem- 
bers thereof, the matter shall be referred by 
the committee to the Government whose de- 
cision thereon shall be final and will operate 
as if the same were a decision taken by a 
committee.” 

Now it was the admitted position at the bar 
that the Board of Directors of the State 
Bank consisted of as many as 18 Directors. 
In view of S. 26 (1) of the Act, it is manda- 
tory that these would be elected in the manner 
prescribed and further hate to be share- 
holders. Moreover, sub-sec. (2) gives only a 
limited power to the government to nominate 
at the highest, three members to the Board, 
on the express condition where the govern- 
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ment have subscribed to the share capital of| 
a Co-operative Society or has guaranteed the 
repayment of the principal and the payment 
of interest on debentures issued. for loans 
raised by a Co-operative Society. Now .it 
would be plain that if the condition of sub- 
scription to the share capital or guarantee 
for payment is not satisfied, the State Gov- 
ernment. has not the least right to add to the 
elected members of the Board. Assuming, 
however, that in. the case of a mortgage 
bank, the Government does subscribe to the 
share capital or guarantee the repayment of 
the principal or the interest of the deben- 
tures, then at the highest, it can nominate 
three persons only to the Board. Can it pos- 
sibly be said that the discretionary right of 
naming three persons on a Board of 18, gives 
an all pervasive total control to the State? 
The answer has to be in a categoric negative. 
Plainly, the nominees of the government even 
where it does choose to nominate would be, 
far outnumbered by the elected members. 
To label this limited right of nomination, as 
indicative of the mortgage bank, being an 
instrumentality of the State, by itself, appears 
to me as a totally farcical. 


21. Reference was then made to the pro- 
viso to sub-sec. (2} (a) and its sub-clauses 
which, under specific conditions enables the 
government to appoint one of the nominated 
members as a Chairman and the. Managing 
Director of the Society. Herein again what 
deserves highlighting is that these provisions 
come into play only if the pre-eminent con- 
dition is satisfied that the government's con- 
tribution to the share capital is to the extent 
of twenty lacs of rupees or more. In the 
case before us, there-is indeed no averment 
whatsoever to this effect. It would follow, 
therefore, that even in cases where the gov- 
ernment’s subscription to the share capital is 
to the tune of Rs. ninteen lacs, it has no 
overriding power of nominating a Chairman 
or the Managing Director, Assuming, how- 
ever, that the contribution to the share capi- 
tal does exceed the prescribed limit, can it 
be said that the mere discretionary or enabling 
power to appoint a Chairman or a Managing 
Director, out of the three nominated mem- 
bers, would necessarily turn the mortgage 
bank into an instrumentality of the State? 
I do not think so. As at present advised, no 
exceptional. or total controlling power is 
spelled out in the Chairman or the Managing 
Director of the mortgage bank. The Chair- 
man of the Board again would only be one 
of the 18 other Directors of the Bank, the 
vast majority of whom are elected members 
and in no way subservient to the State. It 
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deserves highlighting that invariably the 
ultimate control of the mortgage ; bank vests 
in its Board of Directors. As long as the 
vast majority of the Board continues . to be 
those of elected persons, far out | numbering, 
the three nominated members, (if at all so 
done) it cannot even remotely be jargued that 
the mortgage bank or its Board becomes an 
instrumentality or the projection of the State. 
Nor can one hold that in specified! conditions, 
the power to appoint one nominated mem- 
ber as the Managing Director in case of com- 
‘tribution to share capital to the tune of 
rupees twenty lacs, would be tantamount to 
total State control. The Managing Director, 
in the ultimate analysis, directs the day-to- 
day working of the Board. The ultimate 
control of the mortgage bank, as has already 
been highlighted, vests in the Board of Direc- 
tors in which the majority would always be 
of persons elected in the manner| prescribed. 
Further, the discretion — to appoint the 
Managing Director — is not absolute and the 
purpose seems to be no more that in cases 
where the governmental aid by way of 
finance is above twenty lacs, then to safe- 
guard its financial interest, the management 
. should be with a qualified expert who is a 
member of either the Indian Administrative 
‘Service or Punjab Civil Service lor a high 
official of the Co-operative Department. 





22. Lastly, in this context, reference may 
be made to sub-sec. (4) of S. 26 jof the Act. 
Herein again, the precondition for its inter- 
play is only where in a Co-operative Society 
in which shares have been subscribed for 
liability by way of guarantee for borrowing 
exceeding fifty per cent of the capital of the 
society, which has been undertaken by the 
government itself. Unless this condition is 
satisfied, the rest of the provisions of sub-sec- 
tion (4) would not be attracted; However, 
even here all that is prescribed is that in stich 
a society, if there is a difference! of opinion, 
in respect of any matters arising between the 
nominated members of the Committee and 
‘the other members thereof, the matter shall 
be referred to the government. Tt bears re- 
petition that the three nominated members 
invariably are in a minority, vis-a-vis; the 
elected members of the Board. In the pecu- 
liar situation of sub-sec. (4), the added safe- 
` guard which is provided is that|where in a 
particular case all the three nominated mem- 
‘bers differ on a specific matter from the 
others, then the same would not! be resolved 
' by majority, but would become! the subject 
‘matter of reference to the government for its 


© decision. It is-not in each and every matter 
. that. the nominated members: must be pre- 
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sec. (4), therefore, prescribes merely, for an 
„exceptional situation. Even here it does net 
lay down that in such a situation, the view 
of the three nominated members even though 
in a patent minority would override those of 
the elected ones. In the event of a difference 
of opinion between the elected, members on 
one side and the three nominated members 
collectively on the other, the matter is merely 
passed on to the government for decision. 
By judicial precedent, it is now well settled 
that the government in such a situation does 
not and cannot act arbitrarily like private 
individuals and in such a reference,, would 
be bound to decide the issue on merits after 
considering the view points of the elected 
members and those who are nominated. It 
is not that the view of the nominated mem- 
bers must inevitably prevail and the balance 
is evenly held by the government on merits 
to decide the issue of difference in favour of 
either the elected members or those of the 
nominated members. There can be no warrant 
for the assumption that in such a situation 


‘the nominated members can impose their will 


on the remaining members of the Board. 
Therefore, a mere method or device for re- 
solving a difference of opinion where the 
Nominated members are unanimous against 
those who are elected, cannot be held as in- 
dicative of total and all pervasive control. It 
is significant that under sub-sec. (4), the three 
nominated members even when differing with 
the elected ones do not have a veto power 
to block the issue. At the highest it neces- 
sitates a reference to the government for final 
decision. Learned counsel for the respon- 
dent was on plausible ground in contending 
that even vesting a veto power in a person 
or a body, does not necessarily mean- that 
thereby a total or all pervasive control of the 
same is passed over to him, A rather well- 
known example was highlighted that in the 
United Nations, the big five powers are 
clothed with a power of veto in a particular 
situation, but that does not mean that each 
of these powers exercising the veto, has deep 
and all pervasive control of the world 
organization. What indeed calls for notice 
here in the larger perspective is that under 
these provisions, it would seem that, even 
where the government’s financial contribution 
to the institution may be either total or 
nearly 100 per cent, still the right to.nomi- 
nate members to the Board under sub-sec, (2) 
of S. 26 of the Act is limited fo three. or 


1/3rd of the total number of the members of 
the Board whichever is less. 


=- 


It would thus} 
.appear that the majority, of the, controlling 


- 
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sonnel. It is not, therefore. easy to label-such 
a body as either an instmimentality of the 
government or an agency ct projection of the 


State. 


23. To conclude on this aspect, I am 
unable to hold that S. 26 o£ the Act generally 
in particular, by 
itself can in the context of the other 


ifactors, noticed earlier, be said to vest such 


a deep and all pervasive control of the State 


{on the mortgage bank so as to render it as 


an instrumentality of the State whilst con- 
ducting ordinary, fiscal, baaking and business 
activities. 

24. Particular reference in this context 
must also be made to Satish Kumar v. Pun- 
jab State Co-operative Bank Limited, Chandi- 
garh, AIR 1981 Punj & Har 282. Therein 
an identical stand was souzht to be taken on 
behalf of the petitioner that the Punjab State 
Co-operative Bank. Ltd: (which admittedly 


was a society registered uader the Co-opera- 


tive Societies Act), was ar instrumentality or 
agency of the State and, therefore, amenable 
to the writ jurisdiction. iy learned brother 
Tandon, J. in a judgment of remarkable per- 
spicacity tested that claim on the anvil of 
the six tests enunciated in Ajay Hasia’s case 
(AIR 1981 SC 487) (supa), and concluded 
ag follows (at p. 287) :— 

“In view of discussion above, I hold that 


‘the Bank (Ludhiana Central Co-operative 


Bank) is not an instrumertality or agency of 


` the State nor is it its projection. It is, there- 


fore, not an authority within the meaning of 
Art. 12 of the Constitutiom, amenable to writ 
jurisdiction under Art. 226 of the Constitu- 
tion.” 

What has been said in the aforesaid Satish 
Kumar’s case applies with equal, if not with 
greater, force in the present case. It would 
consequently be prolix to restate all that was 
said therein. It suffices t highlight that it 


' was rightly pointed out therein that none of 


the six tests spelled out in Ajay Hasia’s case 
(supra) is either conclusive or clinching and 


` ft is the cumulative effect of all those tests 


which is decisive. As has already been 
noticed herein, not even a single test so pre- 
scribed, stands conclusively satisfied in the 
present case. Yo avoid wasteful repetition, 
ft more than amply suffices that we agree 
entitrely with the line of -easoning in Satish 
Kumar’s case (AIR 1981 Punj & Har 282) 
(supra), which is unhesitatingly affirmed. 

25. From the above, the conclusion, there- 
fore, is inevitable that it has not even re- 
motely been established that” respondent 
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- body of the authority, namely; the Board -of 
‘Directors consists of non-zovernmental per- 
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No. 3 the mortgage bank (against which alone 


‘the primary relief is claimed), is an’ instru- 


mentality or agency of the State. Con- 
sequently, it cannot be deemed to be -an 
authority within the meaning of Art. 12 of 
the Constitution of India and thus not amen- 
able to a writ of certiorari under Art. 226 of 
the Constitution of India, which is the pri- 
mary relief sought, 


26. Repelled on his primary plank to 
establish that the mortgage bank was an 
instrumentality of the State and consequently 
amenable to the writ jurisdiction (despite the 
fact of its being registered under the Co- 
operative Societies Act), Mr. Saini made a 
tactical retreat to make a flanking attack 
which seems to be equally futile. It was 
forcefully contended that in spite of the fact 
that the mortgage bank may not be an auth- 
ority under Art. 12 of the Constitution of 
India, a writ of certiorari will nevertheless 
still lie for quashing the order of the Manag- 
ing Director of the srespondent-mortgags 


: bank, whereby the petitioner has been com- 


pulsorily retried. This contention might 


_Merit some dubious. tribute to the ingenuity 


of the learned counsel but the same is 
patently fallacious. 

27. Reliance for this radical proposition 
was first placed by Mr. Saini on certain pass- 
ing observations of the Division Bench of the 


` Madras High Court in General Manager, 


United India Fire & General Insurance Co. 
Ltd. v. A. A. Nathan, 1981 Lab IC 1076. 
Therein the pointed question was whether the 
United India Fire & General Insurance Co. 


‘Ltd, was amenable to the writ jurisdiction, 


particularly in the context of the General 
‘Insurance Business (Nationalisation) Act, 
(57 of 1972). The Division Bench tested the 
question on the anvil of the tests spelled cut 
in the International Airport’ Authority of 
India’s case (AIR 1979 SC 1628) (supra) and 
concluded as follows (at p. 1081 of Lab 


19 :— 


Having regard to three special 
features, we have no hesitation whatsoever in 
coming to the conclusion that the appellant’ 
company will come within the scope of the 
expression ‘other authorities’ occurring in Arti- 


‘cle 12 of the Constitution. In the first place, 


under S. 24 of the Act, a right and exclusive 
privilege to carry on the general insurance 
business in India is conferred only on the 
four companies. It is such a right that has 
been conferred and protected by the statute. 
Secondly under S. 31 of the Act every officer 
or other employee of the. Corporation as well 
as of the acquiring company shall be deemed 
to be a public servant: for the purpose of 
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Chap. IX, Indian Penal Code. Thirdly, 
under S. 32 an indemnity is provided by the 
Central Government and the Corporation 
and the acquiring company in respect of the 
discharge of duties by the officers rand other 
employees of the Corporation or: acquiring 
company. It is pertinent to note that under 
Section 32, for the purpose of the indemnity, 
every officer or other employee of, the com- 
pany is treated on a par with the jofficers of 
the Central Government. These ithree cir- 
cumstances cumulatively, in our opinion, in 
addition to the other provisions contained in 
the statute, will clearly establish that the ap- 
pellant company will come within ithe scope 
of ‘other authorities’, occurring in lArt. 12 of 
the Constitution, as has been explained by the 
several decisions of the Supreme Court.” 

It is obvious from the above that the Divi- 
sion Bench clearly concluded that the United 
India Fire & General Insurance | Co. Ltd. 
therein was plainly within the ambit of Arti- 
cle 12 of the Constitution and | therefore, 
amenable to the writ jurisdiction. This judg- 
ment, therefore, is plainly Aistiiguihabie and 
of no aid to the petitioner. i 


28. However, particular and pointed Te- 
liance of the learned counsel for: the peti- 
tioner, in this context, is on the observations 
of the learned single Judge of the Andhra 
Pradesh High Court reported in T., Gattaiah 
v. Commr. of Labour, 1981 Lab IC 942. 
Therein, the issue was raised in the context 
of the lay off and retrentchment of 87 work- 
men of I. D. L. Chemicals Ltd., Hyderabad. 
An objection was raised therein ‘that the said 
I. D. L, Chemicals Ltd. being a company Te- 
gistered under the Companies Act, was not 
amenable to the writ jurisdiction. : Rejecting 
the aforesaid objection, the learned single 
Judge, however, held in favour of, the peti- 
tioner and granted a writ of mandamus 
against the respondent-Company,; namely, 
M/s. I. D. L. Chemicals Ltd. There is no 
gainsaying the fact that the ratio of the said 
decision, and in particular some wide-rang- 
ing observations made therein, would lend a 
handle to the submissions now sought to be 
made on behalf of the petitioner. | 


29. However, with the greatest | deference 
to the learned single Judge, in the afore- 
~mentioned T. Gattaiah case (1981 Lab IC 942) 
(Andh Pra), I am. wholly unable to . sub- 
scribe to that line of reasoning and feel com- 
pelled to record the strongest dissent there- 
from. Because of the larger ramifications re- 
garding the very nature and scopejof a writ 
of certiorari under Art. 226 of the’ Constitu- 
tion involved, it becomes necessary to extend 
the compliment of a rational refutation to 
t 


l 
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each one of the premises underlying the said 
judgment. With the greatest respect, it ap- 
pears to me that certain observations made 
in the said judgment seem to be destructive 
of the very theory of precedent on which 
our judicial system rests, because they 
patently run counter to the main stream of 
the authoritative precedent of the final Court 
itself and curiously enough to the larger 
benches of the Andhra Pradesh High Court 
and equally to innumerable Division Benches 
and Full Bench judgements of this Court and 
other High Courts. 
single Judge, even after expressly noticing 
the directly contrary view in the matter 
Re: Nagabhushan Reddy, AIR 1951 Mad 
249; Narasimhan v. Chicacole Co-opera- 
tive Central Bank Ltd., (1959) 1 Lab LJ 554 


-(A Division Bench judgment of the Andhra 


Pradesh High Court itself); Re: V. S. Hari- 
haran, AIR 1960 Andh Pra 518; M. Dur- 
gaiah v. Agent, Tandur Collieries, AIR 1961 
Andh Pra 400 and R. Lakshmi v. Neyveli 
Lignite Corporation, AIR 1966 Mad 399 
further observed es follows (at p. 948 of Lab 
IC) :— 

“These cases and others of the Punjab and 
Calcutta, Jammu and Kashmir High Courts 
which have been referred to by the learned 
counsel for the respondent-company, do un- 
doubtedly furnish abundant authority for the 
argument of the respondent-company that no 
writ would lie against it which was incor- 
porated under the Companies Act. If I were 
to follow these judgments, I should have re- 
jected this writ petition on the ground that it 
was not maintainable. But, I regret to say 
that both on principle and on present auth- 
ority of our Supreme Court and the English 


‘Courts, I am unable to follow these judg- 


ments.” 


30. It would be unnecessary to advert to 
the innumerable precedents of the final Court 
now settling authoritatively that a single Judge 
of the High Court is bound by the larger 
Benches of its own Court and cannot even 
differ from a single Bench of its own Court 
and in the latter eventuality the only course 


open is to refer the matter to a larger Bench.. 


It -suffices in this context to refer to the 
categoric observations in Jai Kaur v. Sher 
Singh, AIR 1960 SC 1118, as under (at 
pp. 1122, 1123) :— 


“ . .. e It is true that they did not say 
in so many words that these cases were 
wrongly decided; but when a Full Bench de- 
cides a question in a particular way every 
previous decision which had answered the 
same question in a different way cannot but 
be held to- have been wrongly decided, We 


Indeed the learned. 


a 
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had recently occasion to disapprove of the 
action of a Division Bench in another High 
Court in taking it upon themselves to hold 
that a contrary decision of another Divsion 
Bench on a question of kaw was erroneous 
- and stressed the importance of the well-re- 
cognised judicial practice -hat when a Divi- 
sion Bench differs from “he decision of a 
previous decision of anotter Division Bench 
the matter should be referred to a larger 
Bench for final decision. If, as we poiated 
out there, consideration o? judicial decorum 
and legal propriety reqvire that Division 
Benches should’ not themselves pronounce 
- decisions of other Divisioa Benches to be 
wrong, such considerations should stand aven 
more firmly in the way ož Division Benzhes 
disagreeing with a previous decision of the 
Full Bench of the same Court.” 

Contrary to the above nile the learned single 
Judge in T. Gattaiah case (1981 Lab IC 342) 
(Andh Pra) (supra) chose -o plough a lonely 
furrow against obviously binding prececents 
of his own High Court on his own tenuous 
dictum that all earlier judgments were either 
contrary to principle or the present judgments 
of the Supreme Court and the English Courts. 
With the greatest respect, I am unable ta see 
therein any violation of settled principles or 
any conflict of authority ether with the inal 
Court or with the English Courts. 

31.. I proceed now to analyse what with 
great humility, appear to me as the tasic 
fallacies in T. Gattaiah’s case (1981 Lat IC 
942) (Andh Pra). At the very threshold it 


may be recalled that the learned single Judge - 


himself pointedly noticec as follows (at 
p. 951 of Lab IC) :— 

“Tt must be particuarly noted that what. we 
are concerned in this case & with the issuance 
of a writ of mandamus. “A writ of man- 
damus is always held to be available even 
against corporate bodies and compenies 

kid 

Thus even though the issue was narrowly 
confined in the context of a writ of maada- 
mus, the learned single Judge made wide 
ranging observations about a writ of certio- 
rari. It is settled beyond deubt that the scope 
and nature of the writs cf mandamus and 
certiorari are very far from being identical. 
Inevitably, therefore, the observations ir T. 
Gattaiah’s case (supra) made with regard tc the 
-nature of the writ of cer‘iorari are clearly 
obiter dicta when the sole issue before the 
Court was the issuance or etherwise of a writ 
of mandamus alone. 


32. Now apart from th> above, the basic 
premise, which seems fo urderlie the view of 
the learned single Judge in T. Gattaiah’s case 
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(1981 Lab IC 942) (Andh Pra), that even a 
writ: of certiorari would lie against a private 
person, seems to be the rather wide language 
in which Art. 226 of the Constitution is 
couched. Because this Article uses the words, 
“any person”, it was sọught to be assumed 
tbat every and any writ could issue against 
a private person as well thereunder. Specifi- 
cally, it was observed as follows (at p. 949) :— ` 


.. .. The very wide and special 
language of Ati. 226 of the Constitution oc- 
curring as it does in a primordial document 
like the Constitution must, in my opinion, be 
given its full meaning. In doing so we must 
take note of the fact that the Constitution 
itself declares that the General Clauses Act 
would apply to its interpretation. According 
to the General Clauses Act, the word ‘person’ 
refers not only to a natural person but even 
to a legal person, if so done, there is no 
doubt, in my opinion, that a writ under Arti. 
cle 226 of the Constitution would be avail- 
able not only against an authority or Gov- 
ernment, but also against a private person 


ee so sse 


33. That the aforesaid stand is patently 
erroneous, is now so well settled that it would 
be wasteful to examine this issue on prin- 
ciple. It seems at the dawn of the promulga- 
tion of the Constitution an argument of this 
nature based on the overly literal construc- 
tion of Art.: 226 of the Constitution was 
sought to be raised but was scotched -at its 
very inception by authoritative precedent, 
which has not been departed from.’ Refer- 
ence in this connection may be made to Re: 
Gadea Nagabhushana Reddi, AIR 1951 Mad 
249; Carlsbad Mineral Water Mfg. Co. Ltd. 


Vv. H. M. Jagtiani, ATR 1952 Cal 315; Indian 


Tobacco’ Corporation -v. State of Madras, 
AIR 1954 Mad 549; National Traders v: 
Hindustan Soap Works, AIR 1959 Mad 112;. 
re. V, S. Hariharan, AIR 1960 Andh Pra 518; 
S. P. Manocha v. State of Madhya Pradesh, 
AIR 1973 Madh Pra 84 and Sudarshan 
Kumar Kalra v.: Union of India, AIR 1974 
Delhi 119. Perhaps it would suffice to quota 
what is now a living authority which after a 
conspectus of all the precedent on the point 
has concluded as follows in the Constitu- 
tional Law of India by H. M. Seervai 
(Vol. ID) at page 816 :— 


“As. a result of the authorities already 
cited, -it may be taken as settled that the 
principles governing the issue of writs of 
habeas corpus, mandamus, prohibition, certio- 
rari and quo warranto have not been affect- 
ed merely by reason of the wide language 
used in Art. 226.” 


| 
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34. What next calls for particular notice 
is the fact that the insidious fallacy, -which 
seems to have crept in T. Gattaiah case (1981 
Lab IC. 942) (Andh Pra), arises from treat- 
ing the writs in the nature of habeas corpus, 
prohibition, quo warranto and certiorari, as 
being all at par or identical. 
humility, if one may say so, the jconfusion 
in the judgment is arising from the assump- 
tion that the writ of certiorari is identical in 
scope, its nature, and to whom it (can issue, 
with the wide variety of other writs. It is 
settled beyond doubt that the long and ancient 
history of the specific writs in English law 
makes meaningful and significant distinctions 
betwixt the scope and nature of the different 
writs and to whom and when they should be 
lawfully issued, To treat all the: different 
and wide varieties of writs as if they were 
identical or synonyms is, therefore! basically 
fallacious. This is evident from the fact that 
it was not seriously contested before us at 
the bar that a writ of habeas corpus might 
well lie against a private person masquerad- 
ing in the garb of some authority and illegally 
depriving the citizen of his liberty. | Similarly, 
a writ of quo warranto would also issue 
against a private person who is a mere pre- 
tender to a public office. Again iti has been 
authoritatively settled by their Lordships of 
the Supreme Court that a mandamus may 
also issue to a private person provided that 
the basic pre-condition of there i being a 
public duty imposed upon him is satisfied 
equally along with the clear legal right in the 
petitioner to claim the relief. From this, it 
does not follow and indeed it would be fal- 
lacious to presume that the writ of} certiorari 
would, therefore, be invariably | available 
against every and any private person. It was 
apparently under a misconception | stemming 





from treating all the varied writs |as identi- | 


cal that the learned single Judge in T. Gat- 
taiah’s case (1981 Lab IC 942) (Andh Pra) 
(supra) attempted to rely on Arts. 17, 18, 23 
and 24 of the Constitution. These provide 
for the abolition of untouchability, abolition 
of titles; prohibition of traffic in human 
beings and forced labour, and to prohibition 
in employment of children in factories etc. 
Tt is not quite easy to see how a writ of 
-certiorari is available in the context of some 
of the aforesaid Articles of the Constitution. 
With the greatest respect, it would appear that 
some of these provisions have indeed’ little 





‘ of no relevance to the nature, ‘the! scope, to | 
whom it can be directed. and the „basic re- .. 


"quirements © for ‘the issuance - ‘of a weir he 
‘certiorari: ` H e 
| 


Pritam’ Singh ` v. State (Fi) - 


With great 


35. Again a close reading of T. Gattaiah’s ` 
case (1981 Lab IC 942) (Andh Pra) would — 
show that the basic premise underlying the 


. View of the learned single Judge seems to be 


that the classic exposition of Lord Justice 
Atkin in Rex v. Electricity Commissioners, 
(1924) 1 KB 171, with regard to the nature 
of the writs. of prohibition and certiorari 
stands virtually overruled and no longer holds 
the field. With respect, this assumption is 
wholly untenable though it is undeniable that ` 
during the passage of 60 years since that 
judgment was rendered some development of 
law in that field has inevitably taken place. 
The hallowed dictumi was spelt out in the 
following terms by Lord Justice Atkin :— 


The matter comes before us 
upon rules for writs of prohibition and 
certiorari which have been discharged by the 
Divisional Court. Both writs are of great 
antiquity, forming part of the process by 
which the King’s Courts restrained Courts of 
inferior jurisdiction from exceeding their 
powers. Prohibition restrains the tribunal 
from proceeding further in excess of jurisdic- 
tion; certiorari requires the record or the 
order of the Court to be sent up to the King’s 
Bench Division, to have its legality inquired 
into, and, if necessary, to have the order 
quashed. It is to be noted that both writs 
deal with questions of excessive jurisdiction, 
and doubtless in their origin dealt almost ex- 
clusively with the jurisdiction of what is de. 
scribed in ordinary parlance as a Court of 
Justice. But the operation of the writs has 
extended to control the proceedings of bodies 
which do not claim to be, and would not be 
recognized as, Courts of Justice. Whereven 
any body of persons having legal authority 
to determine questions affecting the rights of 
subjects, and having the duty to act judi- 
cially, act in excess of their legal authority 
they are subject to the controlling jurisdic- 





tion of the King’s nena Division exercised i 


in these writs ... ... s 


There is no gainsaying the fact that the afore- 
said statement of Lord Justice Atkin is not 
exhaustive. But it is a far cry therefrom to 
say that the same has no longer any felev- | 
ance, Indeed, nearly 30 years later it was re- 
affirmed by Lord Goddard, C. J. in Regina 
v. National Joint- Council for the Craft of - 
Dental Technicians (Disputes -Committee),. 
(1953) 1.QB 704. Therein. a writ of. certiorari 


or prohibition was sought against the Dis--, | 
-putes.Committee of the National Joint Goun-.. P 
-cil for the Craft. of: Dental: Technicians.. Uns- eee 
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reservedly declining to issue such a writ Lord 
Goddard, C. J., observed as follows :— 
“o. ... Certiorari lies to bring up the 
decision or record of the inferior Court to 
this Court with a view to it being quashed. 
It is granted and directed -o one of the in- 
ferior Courts, such as magistrates’ Courts and 
county Courts, and it has >een extended to 
the various bodies which bave been entrust- 
ed by Parliament with ducies partly of an 
administrative character and partly of a judi- 
cial character in some cases, but cases in 
which subjects may be affected by their de- 
cisions. There is no instance of which 1 
know in the books where certiorari or pro- 
hibition has gone to any arbitrator except a 
statutory arbitrator, and a statutory arbitra- 
tor is a person. to whom by statute the par- 
ties must resort,” 
The learned single Judge in T. Gattaiah’s case 
(1981 Lab IC 942) (Andh Pra) has raised 
veiled doubts that the aforesaid two judg- 
ments have ceased to be relevant because of 
the observations in Regine v. Criminal In- 
juries Compensation Board, Ex Parte Lain, 
(1967) 2 QB 864 and Ridge v. Baldwin, 
(1963) 2 All ER 66. 


36. With respect, the inZerences sought to 
be made from Lain’s case Gupra) in this con- 
text again do not seem to be tenable. In 
Lain’s case (supra) a writ of certiorari was 
sought against Criminal Injuries Compensa- 
tion Board. Lord Parker, C. J. noticed that 
the Board clearly performed public duties 
and delineated its functions in the following 
terms :— 

“Moreover, it is quite clearly under a duty 
to act judicially and indeed no argument to 
the contrary has been presented. It is to 
consist of a chairman of wide legal experience 
and five other members who are legally 
qualified (see paragraph 1 of the scheme). It 
is charged with assessing compensation on 
the basis of common law damages save as 
varied by the scheme (see paragraphs 9-13). 
Its procedure involves the examination and 
cross-examination of witnesses and it is pro- 
vided that the burden is on the applicant to 
make out his case and that the decision shall 
be arrived at solely in the light of the. evi- 
dence brought out at the hzaring (para 18).” 


On the aforesaid assumption it was held that 
the Criminal Injuries Compensation Board 
was amenable to the writ jarisdiction,. I am 
unable to see that this judgment in any way 
overrules or renders irrelevent the dictum of 
Lord Justice Atkin in Rex v. Electricity 
7 Commissioners’ case (1924-1 KB 171) (supra). 
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Nor is it any warrant for the proposition: that 
writ of certiorari would lie against a private 
person. Indeed the observations made there- 
in give the lie direct to any such stand. In 
this context ced Parker, C. J. observed as 
follows :— 

“The. position as I see it is that the exact 
limits of the ancient remedy by way of certi- 
orari have never been and ought not to be 
specifically defined. They have varied from 
time to time being extended to meet chang- 
ing conditions. At one time the writ only 
went to an inferior Court. Later its ambit 
was extended to statutory tribunals deter- 
mining a lis inter partes. Later again it ex- 
tended to cases where there was no lis in the 
strict sense of the word ‘but where immediate 
or subsequent rights of a citizen were affect- 
ed. The only constant limits throughout 


were that it was performing a public duty. 
Private or domestic tribunals have always 
been outside the scope of certiorari since 
their authority is derived solely from con- 
tract, that is, from the agreement of the par- 
ties concerned” = SS 


Ashworth J. observed as follows :— 


“a... If persons agree that issues which 
have arisen or may arise between them are 
to be referred to an arbitrator or a body of 
persons, this Court will not entertain an at- 
tempt to obtain relief by means of a preroga- 
tive writ. In other words private or domestic 
tribunals are outside the range of an order 
of certiorari ... ... ... 











wee ee eee FOF my part I doubt whether 
Atkin L. J. was propounding an all-embrac- 
ing definition of the circumstances in which 
telief by way of certiorari would lie. In my 
judgment the words in question read in the 
context of what precedes and follows them, 
would be of no less value if they were alter- 
ed by omitting “the rights of” so as to be- 
come “affecting subjects”. I regard the duty 
to act judicially, in a public as opposed to a 
private capacity, as the~paramount considera- 
tion in relation to relief by way of certiorari.” 


It would be manifest from the above that 
public capacity and a duty to act judicially 
is still the paramount consideration for the 
issuance of.a writ of certiorari. 

37. I have with the closest attention 
perused -the celebrated, judgment of the 
House of Lords in Ridge v. Baldwin (1963-2 
All ER 66) (supra) and find nothing therein 
Which in any manner overrules or wipes 


ir 
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away Lord Justice Atkin’s celebrated observa- 
tions in Electricity Commissioners’ case 
(1924-1-KB 171) (supra). Indeed, Lord Reid 
after noticing the judgment -closely analysed 
- and explained its ratio ahd held only that the 
subsequent gloss placed thereon! by Lord 
Hewart, C. J. in The King v. | Legislative 
Committee of the Church Assembly, (1928)'1 
KB 411, was not authoritative and disagreed 
with the same. In essence, therefore, Ridge 
v. Baldwin is a reaffirmance of the Electri- 
city Commissioner’s case. As is more than 
well known, the primary issue in Ridge v. 
Baldwin case (1963-2 All ER 66) (supra) was 
with regard to the rules of natural justice 
and their applicability and the nature, scope 
and the authorities to whom a writ of certi- 
orari would issue did not even remotely 
come in for consideration. J must, there- 
fore, hold that the rationale for the under- 
mentioned observations of the learned single. 
Judge in T. Gattaiah’s case (1981 Lab IC 942 
(Andh Pra) (supra), in my humble view, are 
wholly unsustainable :— | 


Su... .. All in all, it must now be taken 
that the famous judgment of Atkin L. J. -in 
Rex v. Electricity Commrs., (1924): 1 KB 171 
(supra) cannot be fully applied-to our Con- 
stitution and the above quoted) decisions 
which have merely followed that] judgment 
can no longer be taken as laying down a 

‘correct law... ne 6. ` 





38. Yet again, some support was sought 
from the bdbservations in Rohtas; Industries 
Ltd. v. Rohtas Industries Staff Union, AIR 
"1976 SC 425, by the learned single Judge in 
T. Gatiaiah’s case (1981 Lab IC 942) (Andh 
Pra) (supra) that a writ of certiorari would 
lie against a private person. With the greatest 
respect, the aforesaid judgment is not open 
to any such construction. One of the issues 
before theif Lordships ‘of the Supreme Court 
in Rohtas Industries’ case (supra); was whe- 
ther a writ lies against the award of the Arbi- 
trator under S. 10-A of the Industrial Dis- 
putes Act. Now there is no manner of doubt 
that the tribunal appointed to adjudicate on 
reference -under. S. 10-A of the| Industrial 
Disputes Act is both a statutory tribunal and 
is patently one under a duty to act judicially 
or in any case quasi-judicially. i On | these 
premises it was obviously undeniable that ‘a 
writ would lie and the observations made 
therein again were with regard to the gene- 
rality of all the writs under Art. ;226 of the 
Constitution, Nevertheless their Lordships of 
the Supreme Court sounded up ‘a pungent 
note of caution in the following terms (at 
p. 429 of AIR):— __- | 


| 
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crete But it is one thing to affirm the 
jurisdiction, anather to authorise its ` free 
exercise like a bull in a china shop.” 


“ 


The aforesaid wise and- authoritative warn- 
ing has to be heeded rather than: flouted 
by attempting to extend the jurisdiction 
beyond what their Lordships rightly called 
as wholesome inhibitions, Nor am I able to 


See how the’ authoritative judgment of their 


Lordships in Ajay‘ Hasis v. Khalid Mujib 
Sehravardi, AIR 1981 SC 487, in- any way 
overrules or atrophies the dictum of Lord. 
Justice Atkin in Electricity Commissioners? 
case- (1924-1 KB 171) (supra). Indeed the 
latter judgment. did- not even remotely come 
in ‘for consideration. Particular question 
with regard to the scope or nature of writ of 
certiorari ‘was never before the Court. All 
that flows from the judgment is that the in- 
strumentality of the State or its projection 
was as much within the writ jurisdiction as 
the State itself under Art. 12 of the Constitu- 
tion. Therein it is nowhere said nor can it 
be even remotely inferred that a writ of 
certiorari could issue against a private person 
irrespective of the consideration whether he 
is charged with the duties of public or private 
nature or being obliged by law to act judis 
cially or quasi-judicially. be 


39. In the aforesaid context it is equally 
necessary ‘to recail that Chief Justice Kania 
speaking for the majority in the Constitution 
Bench in Province of Bombay v. Khushaidas 
S. Advani, AIR 1950 SC . 222, expressly 
noticed with approval the observations of 
Lord Justice Atkin in the Electricity Com- 
missioners’ case (1924-1 KB 171) (supra) and 
concluded as follows (at p. 227):— 


“o... Inconvenience or want of ad- 


equate remedy does not create a right to a 
writ of certiorari. It is clear that such writ 
can be asked for if two conditions are ful- 
filled. ` Firstly, the decision of the authority 
must be judicial or quasi-judicial, and se- 
condly, ‘the challenge must be in respect of 
the excess or want of jurisdiction of the 
deciding authority. Unless both those con- 
ditions are fulfilled, no application for a 
writ of certiorari can succeed. As, in my 
opinion, the decision of the Provincial Gov- 
ernment about public purpose is not a judi- 
cial or quasi-judicial , decision, there is no 
scope for an application for a writ of certi- 
orari.” . 

Now it seems to be true that C. J. Kania, as . 
some other Judges agreeing with him also 
accepted as correct what is now universally 


labelled as the gloss of Lord Hewart, C. J. 7 


in Legislative Committee of the Church As- 
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sembly’s case (1928-1 KB 411) (supra) on the principles which underlies the Court's 
the dictum of Lord Atkin in Electricity jurisdiction to issue certiorari. 

Commissioners’ case (supra). Indeed this 16.160. The writ of certiorari lies not only 


was so done also by the Privy Council in 
Nakkuda Ali v. M. F. De S. Jayaratna, 
(1963) 1 QB 539. However, this superadded 
gloss of Lord Heward, C. J. has now been 
authoritatively rejected by the House of 
Lords in Ridge v. Baldwin (1963-2 All LR 
66) (supra) and in terms by the final Court 
in Rampur Distillery and Themical Co. Ltd. 
v. Company Law Board, New Delhi, AIR 
1970 SC 1789. Consequeatly without the 
superadded gloss of Lord Hewart, C: J. the 
basic dictum of Atkin, L. J. in Electricity 
Commissioners’ case (1924-1 KB 171) (supra) 
stands approved by the final Court, in terms. 
No later judgment of the Supreme Court 
was even remotely brought to our notice in 
which the Electricity Commissioners’ case 
(supra) has either been deviated from or in 
any way disapproved or dissented, Once ‘the 
final Court has-placed its seal of approval 
on the rule in Electricity Commissioner’s 
case (supra), it appears to me that it would 
hardly be the province of the High Courts 
to hold to the contrary ir view of Art. 141 
of the Constitution of Incia. Reference in 
this context may also be made to the well- 
known case of Hari Vishnu Kamath v. 
Ahmad IJsahque, AIR 1955 SC 233. Therein, 
the scope and nature of € writ of certiorari 
came in for close examinetion. Reliance in- 
evitably was placed before the Court on 
Electricity Commissioner’s case (supra) which 
was in terms noticed by the Court without a 
hint of dissent of deviation therefrom. That 
the nature and scope of each one of the 
celebrated writs is different is manifest from 
the fact that in Hari Vishau Kamath’s case 
(supra) their Lordships dr2w a clear line of 
distinction between a writ of certiorari and 
one of prohibition, though these are closely 
allied in nature. 

40. That the dictum .of Lord Justice 
Atkin in Electricity Ccmmissioners’ case 
(1924-1 KB 171) (supra), with some ineyi- 
table developments therein with the passage 
of sixty years, stiil holds the fields, is plain 
from the consideration of the subject in the 
authoritative work of the Tonstitutional Law 
of India by H. M. Seervai. Therein the 
whole discussion of the writ of certiorari 
has been made on the anwl, of Lord Atkin’s 
statement of . the principles. Particularly 
-with regard to the writ of certiorari in India, 
the learned author says as follows :— 

Certiorari 


“16.159. As before, the aw will be stated 
with reference to Atkin, L. J.s statement of 


against inferior Courts stricto sensu, but to 


any person, body or authority having the 
duty to act judicially or the duty to act 
fairly eces 6.6.” 

41. Lastly I am of the view that apart 


from the issuance of a writ of certiorari even 
in the context of a writ of mandamus, the 
view taken by the learned single Judge in 
T. Gattaiah’s case (1981 Lab IC 942) (Andh 
Pra) (supra) is patently contrary to the bind- 
ing precedent. The learned single Judge had 
directed the mandamus against a limited 
company (in no way held to be a Govern- 
ment Company or an instrumentality or pro- 
jection of the State) to continue the retrench- 
ed employees in their service with back 
wages for some alleged infraction of Chap- 
ter 5-B of the Industrial Disputes Act. In 
this context it deserves to recall that in 
R. Natarajan v. Regional Assistant Commis- 
sioner of Labour, Hyderabad, ILR (1967) 
Andh Pra 361, 40 workmen had filed a writ 
petition seeking a mandamus against the 
Praga Tools Corporation Ltd. for challenging 
their retrenchment in violation of settlement 
duly recorded under the provisions of the 
Industrial Disputes Act. An objection was 
taken before the learned single Judge that 
no writ petition for mandamus could lie 
against an employer company registered 
under the Companies Act. However, the 
learned single Judge without deciding this 
preliminary objection, dismissed the writ 
petition on merits. On appeal the Division 
Bench of the Andhra Pradesh High Court 
held that the company being one registered 
under the Companies Act and not having 
any statutory duty or function to perform 
was not one against which a writ petition 
for a mandamus or any other writ could lie. 
However, the Division Bench proceeded to 
grant a declaration in favour of the three 
workmen on the ground that the impugned 
agreement was illegal and void and dismiss- 
ed the writ petition subject to the said de- 
claration, On appeal by the Praga Tools 
Corporation, their Lordships of the Supreme 
Court in Praga Tools Corporation v. C. V. 
Imanual, AIR 1969 SC 1306, noticed that 
the only question which arose therein was 
whether in spite of the view of the High 
Court that the writ petition was not main- 
tainable against the company, it could still 
grant the said declaration. Upholding the 
view of the High Court in this con- 
text, their Lordships of the Supreme Court 
first observed (at p. 1309) :— 
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Se rse In our view the High ‘Court was 
correct in holding that the writ petition filed 
under Art. 226 claiming against the company 
mandamus or an order in the nature of man- 
damus was misconceived and not! maintain- 
able .......” ie 
and again observed (at p. 1310) :— 

“The company being a non-statutory body 
and one incorporated under the Companies 
Act there was neither a statutory. nor a pub- 
lic duty imposed on it by a statute! i in respect 
of which enforcement could be sought by 
means of a mandamus, nor was there in its- 
workmen any corresponding legal! right for 
enforcement of any such statutory; or public 
duty. The High Court, therefore, | 
in holding that no writ petition for a man- 
damus or an order in the nature of manda- 
mus could lie against the company.” 


and concluded as follows (at p. 1310): — 


eases In our view once the writ petition 
was held to be misconceived on the ground 
that it could not lie against a company which 
was neither a statutory company | nor one 
having public duties or responsibilities . im- 
posed on it by a statute, no relief by way of 
a declaration as to invalidity of an impugn- 
ed agreement between. it and its employees 
could be granted. The High Court in these 
circumstances ought to have left the work- 
men to resort to the remedy available to 
them under the Industrial Disputes Act by 
raising an industrial dispute thereunder. The 
only course left open to ‘the High Court was 
therefore to dismiss it. No such .declaration 
against a company registered under| the Com- 
panies Act and not set up under any statute 
or having any public duties and responsibi- 
lities to perform under such a statute could 
be issued in writ proceedings in ‘respect of 
an agreement which was essentially of a pri- 
vate characater between it and its! workmen. 
The High Court, therefore, was in error ‘in 
granting the said declaration.” 


It would be plain from the above! that there 
is binding precedent for the proposition that 
no writ of mandamus can issue to a mere 
company registered under the Companies 
Act for the violation of any settlement ex- 
vressly recorded or sanctified by the Indus- 
trial Disputes Act itself. In holding as 
above, their Lordships referred with approval 
to the earlier observations in Sohan Lal v. 
Union of India, AIR 1957 SC 529,. wherein 
it was observed as follows (at, p.:532):— 
disas Normally, a writ of - Imandamus 
does not issue to or an order in the nature 
of mandamus is not made against a private 
individual. Such an order is made against a 


i 


| 
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person directing him to do some particular 
thing, specified in the order, which apper- 
tains to his office and is in the nature of a 
public duty (Halsbury’s Laws of England, 
Vol. If, Lord Simonds Edition, p. 84).” 


In Dr. Rai Shivendra Bahadur v. Govern- 
ing Body of the Nalanda College, Bihar 
Sharif, AIR 1962 SC 1210, the petitioner 
had sought a mandamus for appointment as 
Principal by virtue of statutes framed under 
the University of Bihar Act. Negativing 
such a claim their Lordships of the Supreme 


Court ` therein observed as follows (at 
p. 1211) :— ` 
oabus In order that mandamus may 


issue to compel the respondents to do some- 
thing it must be shown that the Statutes im- 
pose a legal duty and the appellant has a 
legal right under the Statutes to enforce its 
performance. It is, however, wholly un- 
necessary to go into or decide this question 
or to decide whether the Statutes impose on 
the Governing Body of the College a duty 
which can be enforced by a writ of manda- 
mus because assuming that the contention 


of the appellant is right that the College is 
a public body and it has to perform a pub- 
lic duty in the appointment of a ` Principal, 
it has not been shown that there is any right 
in the appellant which can be enforced by 
mandamus. According. to the Statutes aŭ 


appointments of teachers and staff. have to 
be made by the Governing’ Body and no 
person can be appointed, removed or demot- 
ed except in accordance with Rules but the 
appellant has not shown that he has any 
right entitling him to get an order for ap- 
pointment or reinstatement. Our attention 
has not been drawn to any Article in the 
Statutes by which the appellant has a right 
to be appointed or reinstated and if he has 
not that right he cannot come to Court and 
ask for a writ to issue. It is therefore not 
hecessary to go into any other question.” 


Reiterating the aforesaid view by reversing 
the grant of mandamus by this Court, their 
Lordships of the Supreme Court in State of 
Haryana v, Subash Chander Marwaha, AIR 
1973 SC 2216, held as follows (at pp. 2220, 
21) :— . 

“It must be E that the petition 
is for a mandamus. This Court has point- 
ed out in Dr. Rai Shivendra Bahadur v. The 
Governing Body of the Nalanda College, 
(1962) 2 Supp SCR 144:(AIR 1962 SC 
1210), that in order that mandamus may 
issue to compel an authority to do .some- 
‘thing, it-must be shown -that the statute im- 
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poses a legal duty on that <uthority and the 
aggrieved party has a legal right under the 
statute to enforce its perfcrmance. Since 
there is no legal duty on the State Govern- 
ment to appoint all the 15 persons who are 
in the list and the petitioners have no legal 
right under the rules to enforce its perform- 
ance the petition is clearly misconceived.” 


42. It would be manifest from the above 
that to successfully invoke the mandamus 
jurisdiction, the petitioner Las not only to 
show a clear public or statutory duty laid 
on the respondent but an equally clear legal 
tight to enforce the same. 


43. For the aforesaid detailed reasons, 
to conclude on this aspect, I would record 
my emphatic dissent from he observations 
in T. Gattaiah’s case (1981 Lab IC 942) 
(Andh Pra) (supra), both as regards the 


_ nature and scope of the writ of certiorari 


(which, as noticed, did not arise for decision), 
as also with regard to the particular context 
in which the writ of mandamus has been 
granted. 


44. To sum up it is heli that where a 
society registered under tue Punjab Co- 
operative Societies Act is im essence an in- 
strumentality or agency of the State, it would 
become amenable to the writ jurisdiction 
under Art. 226 of the Constitution of India 
in the same manner as the State itself. The 
ratio in the earlier Full Bench case in Ajmer 
Singh v. Registrar, Co-op2rative Societies, 
Punjab (AIR 1981 Punj & Har 107) (supra) 
is elaborated or qualified to the extent afore- 
said, ; 

45. It is further held that the Punjab Co- 
operative Land Mortgage -Eank Limited (re- 
spondent No. 3) is not an :nstrumentality of 
a projection of the State. 


46. For the detailed seasons recorded 
above, the primary relief of a writ of certi- 
orari, claimed against respcndent No. 3, is 
not maintainable and the petition has, there- 
fore, to be necessarily dismissed. In view 
of the somewhat ticklish questions involved, 
we leave the parties to bear their own costs. 


Fetition dismissed. 
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Sardarni Sampran Kaur and another, 
Petitioners v. Sant Singh and another, 
Respondents. 


Civil Revn. No. 280 of 1977, D/- 19-2- 
1982.* 


(A) East Punjab Urban Rent  Restric- 
tion Act (3 of 1949), Ss. 13 (3) (a) (iii), 2 
— Word “building” — Meaning — It m- 
cludes the integrated larger building as 
a whole rather than part thereof demised 
to tenant. 


The word ‘building’ in S. 2 is nop in 
terms absolute but is subject to contex- 
tual limitations. The very opening part 
of the said section makes it explicit that 
the definition is to apply only if there is 
nothing repugnant in the subject or the 
context, Consequently the use of the word 
“building” in S. 13 (3) (a) (iii) has to be 
viewed in its particular textual context 
and not with any inflexible absoluteness 
of the literal terms of cl. (a) of S, 2. 
Therefore, it is possible to construe the 
word “building” as used in S. 13 (3) (a) 
(iii) to include the integrated larger build- 
ing as a whole rather than the part theres 
of demised to a particular tenant alone. 
1981 Cur LJ (Civil) 500 (Puni & Har), 
Approved. (Para 9) 


(B) East Punjab Urban Rent  Restric- 
tion Act (3 of 1949), S. 13 (3) (a) (iii) — 
Ejectment for reconstruction — Substan- 
tial part of integrated larger building be- 
coming unsafe for human habitation — 
Tenant of part of such building can be 
ejected even though the demised part is 
in good condition. C. R. No. 1711 of 1977, 
decided on 18-4-1980 (Punj & Har), Over- 


ruled. (Para 19) 
Cases Referred: Chronological Paras 
1981 Cur LJ (Civil) 500: (1981) 2 Rent 

LR 563 (Punj & Har) 9 


(1980) 1 Rent LR 573: (1980) 1 Ren CJ 
566 (Punj & Har) 12 
(1980) C. R. No. 1711 of 1977, D/- 18-4- 
1980 (Punj & Har), Amar Nath v. Nand 
Kishore 5, 13, 14, 15, 16 
(1978) 1 Rent LR-596: (1978) 1 Ren CR 
276 (Punj & Har) 12 
ATR 1975 SC 2260: (1975) 2 SCc 791: 
1975 Tax LR 2129 14, 15 


*From order of Harbans Singh Chau- 
dhary, Appellate Authority under Rent 
Restriction Act, (Dist. J.) Kapurthala, 
D/- 28-9-1976. 
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1975 Ren CJ (SN) 11: (1980):2 Ren CJ the petitioners was that the demised 
225 (Punj & Har) 4, 12 premises, namely, -the shop was part and 
(1970) 72 Pun LR 411: 1970 Ren CJ 536 parcel of a bigger building, which con- 
i 12, 13 sisted of a ground floor and the first floor. 
- (1968) 70 Pun LR 803: 1968 Cur LJ B17 Another adjoining shop towards. the west 
4, AB was shown in the site plan Exhibit AW4/2 

(1967) 69 Pun LR 251 to be in dilapidated -condition and in pos- | 
1966 Cur LJ-772 (Punj)° “45 session of the petitioners themselves. The 
(1949) 2 KB 481: (1949) 2 All ER 165: back portion of the ground floor was also 
_ 93 SJ 424. Seaford coe Hstates Ltd. shown to be demolished. It was also the 





v. Asher |- 15 
- D. V. Sehgal with K. -S. Rait url, Vinod 
Kataria and P. S. Rana, for - Petitioners; 
H. L. Sarin, Sr: Advocate with R. L. 


Sarin, B. R. Behl and L. M. ea te for Re- 


spondents. ~ 


"S. S. SANDHAWALIA, C. J.:— The 
question posed for determination by the 
‘Division Bench in ‘the. reference order of 
‘the learned single Judge - is in the. - fol- 
lowing terms:— ~ POSA 

“Whether the ejectment of | a person, 
who is a tenant ‘of a demised| premises 
which is part and parcel of a bigger build- 
ing, can be ordered, to enable|the land- 
lady to reconstruct the dilapidated _ build- 
“ing if the other portion: of the. building 


which is in possession of the landlady “is 


found to be unsafe ‘for, human habita- 
tion?” : 

2. At the outset, . however, it may be 
. mentioned that the learned ‘counsel for 
the parties are agreed that the core ques- 
tion here can be more felicitously formu- 
lated in general terms. as -under:— 


‘Whether a tenant ‘of. the demiséd pre- 
mises which are an’ ‘integral part, of a- 
larger building, can be ‘ejected| under the 
provisions of Section 13 (8) (a) | (iii) of the 
East Punjab Urban Rent Restriction Act, 
11949, on the ground of the building, hav- 
ing become unsafe and unfit ifor human 
- habitation despite the fact that the parti- 

cular portion in the pectpation” O the 
tenant may not be so.” ' E 

3. The facts may be delineated with 
relative brevity with particular reterenca 
- to the question aforesaid. 
3-A. An application under S. i3 was 


i 








. preferred by Sampuran Kaur and Rajin- . 


der Kaur against their tenants Sant Singh 
and the firm M/s. Sobha Singh Sant Singh 
shop No. 
203 situate in Sadar Bazar,. - Kapurthala. 
One of the grounds which’ was pointedly 
_pressed before the Courts ‘below was- that 
the landladies: sought eviction. because the 
building was in a dilapidated: | condition, 


and was unfit for human: habitation’ and ` 


the whole -of it was néeded for, the recon~ 
struction thereon.’ Thè- ‘stand on behalf. of 
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stand that there was evidence to show 


that a part of the building ‘on: the first . 


floor was burnt and the. rest -had fallen 
with the resul: that tkere was. no habita- 
ble construction on „the first floor. The 
trial Court on this aspect of the case came 
to the conclusion that it was not estab- 
lished that the building was unfit and 
unsafe for human habitation within the 
ambit of S. 13 (3) (iii) of the East Pun- 
jab Urban Rent Restriction Act, 1949, 
hereinafter called ‘the Act’ and conse- 


quently dismissed the ejectment applica- ~ 


tion. Oh appeal the Appellate Authority 
affirmed the ‘order ‘of the Rent Controller. 
Aggrieved the landladies have preferred 
the present revision petition. 


4.. When ths case came up before the 
learned single Judge, it was argued on 
behalf of the petitioners that- on ‘the 
established evidence on the record, coup- 
led with the fact that there were. also 
cracks on the walls of the premises de- 
mised tothe tenants: as. well, the eject- 


_ ment application should have been allow- 


ed: by the Rent Controller. Particular re= 


Jiance was placed by the learned counsel’ 


for the petitioners on- Smt. -Shakuntala 
Devi v, Daulat Ram,’ (1967) 69 Pun LR 
251; Ranjit Kaur v. Piar Singh, (1968) 70 
Pun LR 803. and Parkash -Chand v. Jag- 
dish Rai, 1975 Ren CJ (SN) 11 (Pun & 
Har),, to, contend that if the demised pre- 
mises were part and-parcel of a larger 
building which was in a dilapidated con- 
dition and therefore unsafe and unfit for 
human. habitation, then the ejecinent of 
the ‘tenant could be ordered on that 
ground,’ ~ ‘ 

5 However; on “behalf ` of the respon- 
dent-tenant, particular reliance was plac- 
ed on C; R. No. 1711 of “1977, Amar Nath. 
v. Nand Kishore, decided on the 18th of 


April; “1980. Resting on the observations ' 


made therein- it was contended that the 
fact of some. portion of the building in 
possession of the landlord being unfit and 


unsafe for human habitation would be 
consequence for 


extraneous and of no 
furnishing any ground for ejectment . of . 
the tenant from the demised premises, 
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6. Noticing an apparent conflict of 
precedent within this Court on the point, 
the learned single Judge has referred the 
question for authoritative decision and 
that is how the matter is before us. 


‘"_ 4. At the very outset we would wish 
to make it clear that we propose to decide 
only the significant legal issue arising 
herein leaving the merits <o be pronounc- 
ed upon by a single Bench. The question 
herein arises on the admitted position 
that the demised premises are part and 
parcel of an integrated larger building. 
However, as the question has to be 
examined only in the light of the statu- 
tory provision it is apt te first read the 
definition of building as spelt out in Sec- 
tion 2 (a) and the relevant provisions of 
Section 13 (3) (a) (iii) of the Act:— 

“S. 9. In this Act, unless there is any- 
thing repugnant in the subject or con- 
ext,— : 

“Building” means any tuilding or part 
of a building let for any purpose whether 
being actually used for that purpose or 
not, including any land, godowns, out- 
house, or furniture let therewith, but 
does not include a room in a hotel, hostel 
or boarding house”. And 
“S. 13 (3) (a): A landlord may apply to 
the Controller for an ordér directing the 
tenant to put the landlord in possession— 

(iii) in the case of any building or rent- 
ed land, if he requires it to carry out any 
building work at the instance of the Gov- 
ernment or local authority or any Im- 
-< provement Trust under some improve- 

ment or development schene or if it has 

become unsafe or unfit for human habi- 
© tation,” 

Now for clarity’s sake the three facets of 

the issue which arise for consideration 

may be noticed as under:— 

(i) Whether the tenant can be ejected 
when any part whatsoeve> of the larger 
building has become unsafe or unfit for 
human habitation? 

(ii) Whether the tenant can be ejected 
only if a substantial part of the integrat- 
ed larger building has beccme unsafe and 
unfit for human habitation? and 

(iii) Whether the tenant can be ejected 
only if the whole and every part of the 
building including the parzicular one de- 
mised to him satisfies the test of being 
unsafe or unfit for human habitation? 

8- Now it seems to be piain that so far 
as the last question No. (iii) is concerned 

_ the answer thereto seems to be simple 
" „enough. If the whole of tke building in- 
cluding the demised premises has become 
unsafe and unfit for human habitation the 


c 
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provisions of S. 13 (3) (a) (iii) are attract- 
ed proprio vigore and the tenants would 
be straighway liable to ejectment. On this 
there seems to be hardly any dispute and 
the learned counsel were agreed that 
where the total structure including the 
portion thereof which is in occupation of 
the particular tenant satisfies the afore- 
said twin condition then the liability for 
_ejectment would arise under the statute 
stricto sensu. 


9. Therefore only the remaining two 
facets (i) and (ii) above seem to call for 
a closer analysis. As would appear here- 
inafter, within this jurisdiction the ques- 
tion is not res integra and consequently 
has to be viewed in the context of the 
existing precedent. However, before ad- 
verting thereto the statutory provision 
calls for some examination and interpre- 
tation. Herein what first deserves high- 
lighting is the fact that the definition of 
the word ‘building’ in S. 2 of the Act is 
not in terms absolute but is subject to 
contextual limitations, The very opening 
part of the said section makes it explicit! 
that the definition is to apply only if 
there is nothing repugnant in the subject 
or the context. Consequently the use of 
the word ‘building’ in Section 13 (3) 
(a) (iii) has to be viewed in its particular| 
textual context and not with any inflexi- 
ble absoluteness of the literal terms of 
cl. (a) of S. 2 of the Act. Therefore it 
would be possible to construe the word 
‘building’ as used in S. 13 (3) (a) (iii) of 
the Act to include the integrated larger 
building as a whole rather than the part 
thereof demised to a particular tenant 
alone. Specifically this question came up 
before J. V. Gupta, J. in Mulk Raj v. 
Hari Chand ete, 1981 Cur LJ (Civil) 500, 
who held as follows:— 


“Thus, the definition of the building, 
as given in Section 2 (a) of the Act, has 
to be read with reference to the opening 
words of Section 2, reproduced above. 
Section 13 (3) (a) (iii) of the Act inter 
alia provides that in the case of any 
building or rented land if the landlord 
requires it to carry out any building work 
at the instance of the Government or the 
local authority or any improvement 
scheme, or if it has become unsafe or 
unfit for human habitation, the landlord 
is entitled to eject the tenant therefrom. 
Now in this clause, the word ‘building’ 
cannot be said to mean only a part of the 
building which is included in the defini- 
tion of the term ‘building’, as given in 
Section ? (a) of the Act, because it will - 
be repugnant in the context of S. 13 (3) 


ra 
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(a) Gii) of the Act. Ifa lanclord is 
required to carry out any building work- 
at the instance of the Government or the 
local authority or any Improvement 
Trust, it cannot be said that the rented 
premises being a part of the building will- 
not be included therein and the tenant 
can claim protection in view of the defi- 
nition of the term ‘building’ ‘as| given un- 
der Section 2 (a) of the Act.” | 
It is unnecessary to labour the point as 
I am in agreement with the! aforesaid 
view which is -unreservédly| affirmed. 

10. The other aspect which! calls for 
somewhat pointed notice is} that Sec- 
tion 13 (3) (a) (iii) is not confined only to 
cases of buildings which are unsafe or 
unfit for human habitation. An identical 





right of ejectment is given therein to the ` 


landlord where he has to carryout any 
building work at the instance of the Gov- 
ernment or local authority or any Im- 
provement Trust under some| improve- 
ment or development scheme. | In a way 
the aforesaid provision has in| view the 
concept of urban renewal as |its under- 
lying purpose. It is plain that in case 
any improvement or development scheme 
réquires a rebuilding or reconstruction or 
even substantial alteration of the existing 
structure then the landlord is] ijorthwith 
entitled to eject his tenants thereon. It 
has to be sharply kept in mind that 
these cases the building needjnot satisfy 
the test of being unsafe or unfit for hu- 
man habitation. Even if it is wholly safe 
and fit for occupation the tenant loses his 
rights in face of the larger purpose of im- 
provement or development schemes at 
the instance of the specified autkorities. 
11. Now the case of’a building becoming 
unsafe or unfit for human habitation . has 
been expressly placed on the} aforesaid 
pedestal and bracketéd with the same in 
one comprehensive provision: In- such 
cases also if it. becomes necessary to re- 
build or reconstruct .the structure then 
for reasons-of larger social. need the law 
gives the right to the landlord. to forth- 
with eject. his tenants. Viewed) as a whole 
S. 13 (3) (a) (iii), therefore, visualises the 
reconstruction of the. building| either at 
the behest of the Government or other 
authority or in the event of its being ren- 
dered unsafe or unfit for human habita- 
tion. The provision: here does not seem to 
look at the matter in a narrower legalistic 
term of the individual rights jof the ten- 
ants and landlords but perhaps on the 
larger social purpose of not | obstructing 
urban renewal and the remodelling and 
reconstruction of structures jeither for 
their betterment at the instance of public 
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authority or where they have out-lived 
their usefulness end become unsafe and 
unfit for human habitation. 

12. It is with this background of prin- 
ciple and the statutory provisions ` that 
one may. now proceed to examine the 
authorities on the point. There appears to 
be a catena of unbroken precedent which 
is a pointer to the fact that where a larger 


- building has become substantially unsafe 


or unfit for human habitation then the 
landlord has the right to get the whole 
of it vacated for purposes of reconstruc-_ 
tion and renewal. Pride of place in this 
context may straightway be given to the 
Division Benck judgment of this Court in 
Dr. Piara Lal Kapur v. Smt. Kaushalya 
Devi, (1970) 72 Pun LR 411, wherein it 
has been observed as under:— 


“None of the cases cited by Mr. Roop 
Chand lays down the proposition of law 
for which he 7s canvassing. No case has 


been cited before us- where it might have 4 


been laid down that the entire demised 
premises must be provéd to have become 
unsafe or unfit far. human habitation bè- 
fore the order for eviction can be passed 
under the relevant clause. A finding of 
fact has been recorded in the, present 
case by the Appellate Authority to the 
effect that at least a portion of.the pre- 
mises in dispute had in fact become unfit 
and unsafe for human habitation, The 
mere fact that_the unsafe and unfit por- 
tion has been . demolished or removed 
would not, in our opinion take the case 
out of the mischief of sub-clause (iii) 


of the Act.” - 


Following the aforesaid pais tenet 
the Division Bench, the later Single Ben- 
ches have in a way added -and elaborat- 
ed the ratio thereof. In Sham Dass v. 
Sunder Singh, (1978) 1 Rent LR 596, Har- 
bans: Lal J., Feld the following as axio- 
matic— - 

“* * The principle of law is not disput- 
ed that if a part of the building is unfit 
and unsafe for human habitation, the 
order of ejectment can be passed in res~ 
pect of the whole building.” 

In Bhagwanti v. Yasodha Devi, (1980) $ 
Rent LR 573, R. N. Mittal, J. was ` even 
more- categorie in holding: — 

` "+ * The question to be -determined is 
that if a- part of the building is unsafe 
and unfit for human habitation whether 
a landlord car ‘seek ejectment ofthe ten- 
ant from the building leased out’ to him 


of * 
` clause (a) of sub-section (3) of Section 13 


of 7 


& 


on this grourd. It is well settled that a. > 


building includes a part of building. Ie? 
has not been provided in the-Act~that’: if 
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a part of the building is unfit for human 
habitation, the landlord can seek eject- 
ment only with respect to that part of 
the building. The intention of the Act is 
clear that if a part of the building has 
become unsafe and unfit for human habi- 
tation the landlord can seek ejectment of 
a tenant.” 

To the same tenor are the observations 
of A. D. Koshal, J., in Parkash Chand v. 
Jagdish Rai, 1975 Ren CJ (SN) 11 and 
Mulkh Raj’s case (supre). 


18. However, it was not the Division 
Bench judgment in Piare Lal Kapur’s case 
(1970-72 Pun LR 411) (supra) which is 
the first mile-stone in the law on this 
point within this Court. Even earlier the 
trend towards the same was visible in the 
observations of I. D. Dua, J. (as his Lord- 
ship then was) in Madan Lal Kapur v. 
Nand Singh, 1966 Cur LJ 772 and Sham- 
sher Bahadur J., in Ranjit Kaur v. Piar 
Singh, (1968) 70 Pun LF. 803. 


However, a pointed discordant note in 
this context has been struck in Amar 
Nath v. Nand Kishor, C. R. No. 1711 of 
1977 decided on 18th April, 1980. Un- 
doubtedly therein a view has been taken 
that unless the portion demised to the 
tenant was itself unsafe and unfit for 
human habitation he could not be ejected 
therefrom even though a substantial part 
of the larger building hes already crumb-~ 
led or had become unsefe and unfit for 
human habitation. It wes, therefore, held 
that the condition of the premises demis- 
ed to the tenant alone zould furnish a 
ground of ejectment. Having taken so 
strict a view the learned Judge has ob- 
served as follows:— 


“e I am fully conscious of the fact 
that the conclusion arrived at by me 
appears to be quite odd and would cause 
a lot of hardship to the landlord who has 
to leave out a small porzion of the build- 
ing as it is, while recorstructing whole 
of the remaining portion but it is not pos- 
sible to take any other view on the pro- 
visions of the statute ncticed above and 
it is for the legislature to look into this 


_ matter and bring about = suitable amend- 


ment in the law to remove this obvious 


hardship to the landlords.” 


14. With the greatest respect it ap- 
pears to me that the ratio in the afore- 
said Amar Nath’s case is rather unten- 
able. A perusal of the j.dgment discloses 


. that the larger social purpose of the sta- 


. tute and the concept of urban 
. which underlies S. 13 (3° (a) (iii) of the 


yo 


renewal 


. Act was not even remo‘ely. agitated þe- 
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fore the Bench and has, therefore, missed 
consideration altogether. A narrow con- 
stricted view of the definition of building 
under S. 2 (a) was taken whilst omitting 
the meaningful prelude thereto to the 
effect that the said definition was subser- 
vient to anything repugnant in the sub- 
ject or context. Inevitably the question 
whether the provisions of S. 13 (3) (a) (iii) 
had the seeds of repugnancy to the literal 
definition of the word ‘building’ did not 
come up for consideration at all. In this 
context Krishna Iyer J. in Carew and Co. 
Ltd, v. Union of India, (1975) 2 SCC 791: 
(AIR 1975 SC 2260 at p. 2272) had pithily 
observed:— 

"= * Surely, definitions in the Act are 
a sort of statutory dictionary to be de- 
parted from when the context ‘strongly 
suggests it.” 


15. It would appear that because of 
the aforementioned factors the learned 
Judge in Amar Nath’s case held that it 
was not possible to take any other view 
of the provisions of the statute. As would 
be manifest from the earlier discussion of 
the authorities there appears to be a 
plethora of precedent taking a contrary 
view. Consequently it is not easy to sub- 
Scribe to the observation that the statute 
is incapable of two interpretations. In 
such a situation it is again apt to recall 
the observations in Carew & Company’s 
case (AIR 1975 SC 2260 at p. 2270) (supra): 

‘* * To repeat for emphasis, when two 
interpretations are feasible, that which 
advances the remedy and suppresses the 
evil, as the Legislature envisioned, must 
find favour with the Court. Are there 
two interpretations possible? There are, 
as I have tried to show and I opt for 
that which gives the law its claws.” 
Lastly the learned Judge was himself 
alive to the anomalous results that would 
flow from his view and rightly observed 
that the conclusion arrived at by him. 
appeared to be quite odd and would cause 
grave hardship to the Jandlords. He, how- 
ever, chose to leave this matter to the 
legislature. With the greatest respect this 
interpretative approach has now given 
way to the more wholesome method of 
construction which keeps the scheme and 
the purpose of statute at a higher pedes- 
tal. Way back in Seaford Court Estates 
Ltd. v. Asher, (1949) 2 KB 481, Lord Den- 
ning had observed as follows:— 


“* * A judge, believing himself to be 
fettered by the supposed rule that - he 
must look to the language and nothing 
else, laments that the draftsmen have 
not provided for this or that, or have 


; 
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been guilty of some or other 
It would certainly save the judges 
trouble if Acts of Parliament were draft- 
ed with divine pre-science and| perfect 
clarity. In the absence of it,.when a de- 
fect appears a judge cannot simply -fold 
his hands and blame the draftsman.” . 
and again . ts 
“A judge should ask himself the ques- 
tion: If the makers of the Act had them- 
selves come across! this: ruck‘in| the tex- 
ture of it, how would they have straight- 
ened itout? He must then do |as they 
would have done. A judge must 
the material of which it is woven, but he 
can and should iron out the creases.” ` 
I am inclined to the view that this was a 
case merely of ironing out a crease and 
if the’. language used in the 
statute could ` be broadly construed as 
- to salvage the remedial... intendment 
then the. Court must | adopt: the 
same, It is well-settled that an interpreta~ 
tion which leads to glaringly anomalous 
results must be avoided. It is not always 
that the busy legislature has either the 
time or the inclination to. make . minor 
corrections in the innumerable | statutory 
provisions and, therefore, the burden of 
meaningfully.interpreting even} obscure 
statute must be borne . by -the Court 
willingly. Se a. BAe i 
16. For the aforesaid reasons” I would 
hold that Amar Nath’s case . (supra) does 
not lay down the law correctly ‘on -the 
point and is-héreby ‘overruled. |. | -.° 
17. The extreme stand that where’ any 
or even an infinitesimal part of the larger 
building has become ‘unsafe or} unfit- for 
human habitation that also would give 
the landlord a‘ right to eject the tenant 
was not seriously pressed before us even 
by the learned counsel for the petitioner. 
Neither -principle nor precedent 'could be 
cited in support of such a proposition. 
There is thus no option but to reject the 
same, Sa 
18. To conclude the answer to the 
question posed in para 2 above is render- 
ed in the affirmative and it is held that 
if the substantial part of the {integrated 
larger building has become unsafe and 
unfit for human habitation the tenant ‘can 
be ejected from the demised | premises 
forming part thereof, under Section 13 (3) 
(a) Gii) of the Act despite the|fact that 
the particular portion in his occupation 
May not be ‘so. ` 
19. The answer to the legal} question 
referred having been rendered in the 
terms above, the revision would now go 





back before a learned single Judge for a 





Walaiti Ram v. Harbans Lal 
ambiguity. — 


not alter 19 


- 1957 and 20-12-1953 — Authorities 


A.L R. 
decision on merits in accordance there- 
with. ; i | 


G. C. MITAL, J.. — I agree, 


o Reference answered 
in affirmative, 





rar 
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- Walaiti Ram and another, Petitioners v, 

Harbans Lal, Respondent. . . 

P Revn. No. 2486 of 1980, D/- 11-1- 


East Punjab Urban Rent Restriction 
Act (3 of 1949), Ss. 19 (1) and (3), 15 (1) 
(a) and (b) — State Govt. Notifications 
under S. 15 (1) {a} D/- 14-4-1947, 19-10- 
em- 
powered by Notifications to kear appeals 
against orders of Rent Controller passed 
under Ss. 4, 10, 12 and 13 only. — Auth- - 
orities have no jurisdiction. to decide ap- 
peal against order of ` Rent Controller 
passed under. S, 19 (3). ‘(Para 4) 


R: S. Bhatia, for Petitioners; P. S. San~« 


dhu, for Respondent. 


 ORDER:—. This revision petition has 
been filed by Walaiti Ram and Madan 
Lal landlords, against the order. of the 
Appellate Authority, Ludhiana, dated 
22nd May, .1980 allowing the respondent- 
tenant to file a complaint under S, 19 (1) 
of the East Punjab Urban Rent Restric- 
tion Act, 1949 (hereinafter referred to as 
‘the Act’), 


2. Briefly the facts are that the ten- 
ant moved an application before the Rent 
Controller under S. 10 of the Act for re- 
storation of the amenities of latrine and 
hand-pump, allegedly removed by the 
landlords from.th2 premises under his 
tenancy. It was accepted by the Rent 
Controller and the landlords were direct~ 
ed to reconstruct the Jatrine and . instal 
the hand-pump. On appeal the order of 
the Rent Controller was affirmed. ` 


© 3. The tenant then filed an` applica~« 
tion under-S. 19 (3) that he may be allow- 
ed to file the complaint under S. 19 (1) 
against the landlords for contravening the 
provisions of S. 10 (1) of the- Act. The 
application was contested by the land- 
lords. The Rent Controller after recording 
the evidence dismissed it. The tenant 
went up in appeal before the Appellate 


*From order of S. Amarbir Singh Gill, 
‘ Appellate Authority, Ludhiana, D/= 
25-5~1980. 


CZ/DZ/B3/82/AGM/MVI 
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Authority, who reversed the order of the 
Rent Controller and allcwed the applica- 
tion. The landlords have come up in re- 
vision against the order of the Appellate 
Authority to this Court. 


4, The only contenticn of the learned 
counsel for the petitionezs is that the Ap- 
pellate Authorities in the Punjab State 
have not been authorised under S. 15 (1) 
(a) by the State Government to hear ap- 
peals against the orders of the Rent Con- 
trollers under S. 19 (1) °3) of the Act. He 
in that regard made reference to the noti- 
fication of the Government dated 14th 
April, 1947 under Section 15 (1) (a). I 
have given due consideration to the argu- 
ment of the learned counsel and find 
force in it, Section 15 (1) (b) authorises a 
party, aggrieved against an order of the 
Rent Controller. to file an appeal before 
the Appellate Authority. S. 15 (1) (a) em- 
powers the State Government by notifica- 
tion to confer on any oñicer or authority 
the powers of the Appellate Authority. 
Sub-s. (1) of S. 15 reads as follows:— 


*(1) (a) The State Government may, 
by a general or special order, by notifica- 
tion confer on such officers and authori- 
ties as they think fit, the powers of ap- 
pellate authorities for the purposes of this 
Act, in such area or in such classes of 
cases as may be specified in the order. 


(b) Any person aggrieved by an order 
passed by the Controller may within 
fifteen days from the date of such order 
or such longer period as the appellate 
authority may allow for reasons to be re- 
corded in writing, prefer an appeal in 
writing to the appellate authority having 
jurisdiction. In computing the period of 
fifteen days the time taken to obtain a 
certified copy of the order appealed 
against shall be excluded.” : 


In the present case the State Government 
has issued a notification dated 14th 
April, 1947, under cl. (a) of sub-sec. (1), 
empowering all the District & Sessions 
Judges in the Punjab Szate in respect of 
the urban areas in their respective juris- 
diction to hear appeals against the orders 
under Ss. 4, 10, 12 and 13 of the Act only 
and not under S, 19. Later two notifica- 
tions were issued on 19th Oct., 1957 and 
28th Dec. 1958 by the Punjab Govern- 
ment, under the aforeseid clause, em- 
powering all the Additional District & 
Sessions Judges of Gurgaon, Ludhiana 
and Bhatinda also fo act as Appellate 
Authorities under S. 15 (1) (a). From a 
conjoint reading of S. 15 (1) (a) and the 
above notifications, it is evident that the 
Appellate Authorities are empowered to 
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hear appeals against the orders passed 
under Ss. 4, 10, 12 and 13 only and not 
any other section, As already observed 
above, in the present case the order was 
passed by the learned Rent Controller 
under S. 19 (3). Thus the Appellate Auth- 
ority had no jurisdiction to entertain an 
appeal against the said order. Conse- 
quently, the order of the Appellate Au- 
thority is without jurisdiction. 


Sewa Singh 


5. For the aforesaid reasons, I accept 
the revision petition and set aside the 
order of the Appellate Authority. In the 
circumstances of the case I, however, 
make no order as to costs. ' 


Revision allowed. 
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S. Tarlok Singh, Appellant v, 

Subedar Sewa Singh, Respondent. 

R.S.A. No. 440 of 1971, D/- 29-9-1981.* 


East Punjab Urban Rent Restriction 
Act (3 of 1949), S. 3 — Exemption under 
— Applicability — Evacuee property — 
Allottee inducting tenant before granting 
of conveyance deed in his favour — By 
fiction of law, property would be deemed 
to be owned by allottee Notification 
exempting Government property would 
not apply — Tenant could be evicted only 
under Rent Act and not by Civil Court. 
(Civil P. C. (1908), S. 9; Evidence Act 
(1872), S. 116). 


Where an allottee of evacuee property 
inducted a tenant before granting of con- 
veyance deed in his favour, the relation- 
ship of landlord and tenant .came into 
being between the parties and by virtue 
of S. 116 of the Evidence Act the tenant 
was estopped from disputing the title of 
the landlord-allottee, therefore, so far as 
the parties were concerned it had to be 
assumed, by fiction of law, that the pro- 
perty belonged to the allottee, as such 
the Notification exempting Government 
property from the operation of Rent Act 
was not applicable and therefore, the ten- 
ant could be evicted only under the Rent 


Naib 


Act and not by Civil Court. (Case law 
discussed). (Paras 5, 9) 
Cases Referred: Chronological Paras 
AIR 1977 SC 1201 > 8 


AIR 1963 Punj 532: 65 Pun LR 852 
AIR 1960 Punj 172 


*From decree of Jaswant Singh, Addl. 
Dist. J., Jullundur, D/- 17-3-1971. 


KY/AZ/F532/81/VCD/SSG-H 
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Amar Dutt, for Appellant; Jang Baha- 
dur Chowdhary, for Respondent: 


JUDGMENT:— A question of signiñ- 
cant importance which arises for consi- 
deration in this case is whether a tenant 
inducted by an allottee of evacuee/re- 
habilitation property before conveyance 
deed is granted in favour of thé allottee 
can be evicted by a civil court without a 
ground of ejectment or can be evicted 
only under the East Punjab Urban Rent 
Restriction Act, 1949, on one; of the 
grounds specified therein. i 


2 Evacuee property No. 453/54 situat- 
ed in the town of Jullundur was allotted 
to Ram Lal by the Custodian/Rehabilita- 
tion Department. He came in possession 
of the same. On the death of Ram Lal, 
Smt. Parwati alias Bharawan Bai came 
into possession of the said property as his 
heir under a Will. Smt. Parwati induct- 
ed Tarlok Singh as a tenant and deliver- 
ed vacant possession of the premises to 
him. Thereafter vide document! Ex. P1, 
dated 17th Sept. 1966, Smt. ; Parwati 
transferred her rights to Sewa Singh for 
a consideration of Rs. 6,000 and; received 
the full consideration. Since Tarlok Singh 
tenant did not pay rent, Sewa Singh filed 
the present suit for ejectment of Tarlok 
Singh and also for recovery of arrears of 
rent amounting to Rs. .270. The suit was 
filed in Civil Court instead of before the 
Rent Controller under the East; Punjab 
Urban Rent Restriction Act, 1949 (herein~ 
after called the Rent Act) on the|plea that 
the property in dispute was still! Govern- 
ment property as proprietary rights had 
not so far been conferred and, therefore, 
the notification exempting the applicabi- 
lity of the Rent Act applied to!the pro- 
perty in dispute. Tarlok Singh tenant 
pleaded that the Civil Court had no jur- 
isdiction to try the suit, he admitted that 
Smt. Parwati Devi had inducted him as 
a tenant and, therefore, she was: a neces- 
sary party; that Smt. Parwati Devi could 
not legally sell the property in dispute 
as proprietary rights had not been con- 
ferred on her and, therefore, there was 
no relationship of landlord and tenant 
between the parties. On the issues fram- 
ed, evidence was led and the trial court 
by a judgment and decree dated” 18th 
April 1970, held that the Civil Court did 
have the jurisdiction to entertain the 
suit since the property in dispute still 
belonged to the Government and the Gov- 
ernment properties were exempt from 


the operation of the Rent Act. Smt. Par-` 


wati Devi had appeared as a witness and 
she proved that she had sold her rights 


i 
i 
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to Sewa Singh plaintiff and, therefore, it 
was held that there was relationship of 
landlord and tenant between the parties. 
In the result, the suit for ejectment as 
also for recovery of Rs, 270 as arrears of 
rent was decreed. The tenant felt aggriev- 
ed and filed an appeal which came up for 
hearing before Additional District Judge 
Jullundur. The lower appellate Court 
upheld the findings of the trial Court and 
dismissed the appeal. The defendant has 
how come up in this second appeal. 


3. The found facts on which this ap- 
peal has to be decided are these. Admit- 
tedly, the property in Gispute belonged 
to the Custodian/Rehabilitation Depart- 
ment and was allotted to Ram Lal and on 
his death Smt. Parwati Devi came in pos- 
session as his heir under the Will. She gave 
vacant possession of the property in dis- 
pute to Tarlok Singh under a contract 
of tenancy and while Tarlok Singh was 
still in occupation of the same as a ten- 
ant, she transferred her rights in favour 
of Sewa Singh on receipt of full consi- 
deration although the sale certificate or 
conveyance deed had not been issued by 
the Rehabilitation Department either in 
the name of Ram Lal or in her own namg, 
with the result that the Rehabilitation 
Department continued to be the owner 
of the property and Ram Lal, thereafter 
Parwati Devi and then Sewa Singh, con- 
tinued to possess the rights of an allottee 
without ownership rights. On these facts, 
the first question to be decided would 
be whether there is relationship of land- 
lord and tenant between the parties. On 
the facts enumerated akove, there is no 
escape from the conclusion that there is 
relationship of landlord and tenant be- 
tween the partiss, Once Smt. Parwati 
Devi gave vacant possession of the pro- 
perty in dispute to the appellant as a 
tenant, the relationship of landlord and 
tenant came into being between them 
and a similar relationship .came into þe- 
ing between the parties after Smt. Par- 
wati Devi sold her rights to Sewa Singh, 
plaintiff-respondent. Hence, the finding 
recorded by the courts below in this re- 
gard is upheld. 


4. The next and the most crucial 
point that has been hotly contested be- 
tween the parties is whether the Civil 
Court will have the jurisdiction to pass a 
decree for ejectment of a tenant or it is 
the Rent Controller alone, who is com- 
petent to order ejectment on one of -the 
grounds specified in the Rent Act. The 
learned counsel for the parties have not 
been able to cite any direct decision one 


» 


Y 
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way or the other wherein the tenancy 
may have been created by the allottee 
and this question may have cropped up. 
Some cases have been cited on behalf of 
the landlord which are on different facts 
and, therefore, would be considered in 
the later part of this judgment and the 
question involved on the facts of the pre- 
sent case, therefore, has to be decided on 
first principles. 


5. Once the Custodian/Rehabilitation 
Department gave possessicn of the pro- 
perty in dispute to Ram Lal allottee and 
after his death Smt. Parwati Devi came 
in possession thereof and delivered vacant 
possession to Tarlok Sinzh tenant, not 
only the relationship of landlord and ten- 
ant came into being between the parties 
bul by virtue of S. 116 o2 the Evidence 
Act, the tenant was estopped from dis- 
puting the title of the landlord. S. 116 of 
the Evidence Act is as follows:— 


“No tenant of immovable property, or 
person claiming through such tenant, 
shall. during the continuance of the 
tenancy, be permitted to deny that the 
landlord of such tenant had, at the be- 
ginning of the tenancy, a title to such im- 
movable property; and nc person who 
came upon any immovabl= property by 
the licence of the person in possession 
thereof shall be permitted to deny that 
such person had a title to such possession 
at the time when such licence was given.” 
Therefore, so far as Tarlok Singh tenant 
is concerned, Smt. ‘Parwati Devi and 
thereafter Sewa Singh would be not only 
the landlord but also th2 owner of the 
property in dispute and Tarlok Singh 
would be estopped from setting up title 
in somebody else, i.e, fhe Custodian/ 
Rehabilitation Department Therefore, so 
far as the present parties are concerned 
it will have to be assumed by fiction of 
law that the property now belongs to 
Sewa Singh and if that is so, Sewa Singh 
can eject his tenant only under the Rent 
Act because his property has not been 
exempted from the operation thereof. 
The matter may be tested with some ex- 
amples. Suppose the prop2rty in dispute 
had not been allotted to Ram Lal and 
Sewa Singh plaintiff-respcndent had il- 
legaly occupied the same while it belong- 
ed to the Custodian/Rehabilitation De- 
partment and, in that cate it would be 
Government property. After Sewa Singh 
was in established possession for some 
time, if Tarlok Singh d2fendant-appel- 
lant was to take the same on rent from 
him, the relationship of landlord and 
tenant would come into being between 
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the parties and by virtue of Sec. 116 of 
the Evidence Act, the tenant would be 
estopped from denying the title of Sewa 
Singh as owner and Sewa Singh would 
also not be able to set up the claim that 
since the property belongs to the Govern- 
ment it would be exempt from the op- 
eration of the Rent Act. The rights of 
the parlies would be governed as land- 
lord and tenant on the assumption that 
the landlord is owner of the property. 
If the aforesaid rank trespasser of Gov- 
ernment will have to resort to ejectment 
of the tenant under the Rent Act, simi- 
larly an allottee who himself inducted a 
tenant would also be able to eject the 
tenant only under the Rent Act. Taking 
a converse example, suppose a private 
person’s property is taken over wrongly 
by the Government and after the Gov- 
ernment is in established possession 
thereof it inducts a tenant, in that situ- 
ation the relationship of landlord and 
tenant would come into being between 
the parties and the property will be 
deemed to be owned by the Government 
and if the Government will have to take 
proceedings for ejectment of the tenant, 
then it will have a right to file suit in 
a Civil court because exemption from the 
applicability of the Rent Act is applica- 
ble to the Government properties, In 
that case, the tenant will not be entitled 
to say that the property does not belong 
to the Government and belongs to a pri- 
vate individual and, therefore, the pro- 
perty is not exempt from the operation 
of Rent Act. On this reasoning also, the 
rights of the parties have to be seen 
treating the landlord to be the owner and 
then to proceed to decide whether the 
landlord is the Government or a private 
individual. Wherever the landlord would 
be Government, the Rent Act would not 
apply and where the landlord would be 
a private individual, the Rent Act would 
apply. 


Sewa Singh 


6. This brings me to the consideration 
of cases cited at the Bar. The courts be- 
low followed Sadhu Singh v. District 
Board, Gurdaspur, AIR 1960 Punj 172 
and considering the facts of the case that 
no conveyance deed had been executed in 
favour of Ram Lal or his heir or Sewa 
Singh and the property was still men- 
tioned to be Government property as 
was proved from the statement of the 
Clerk of the Office of the Deputy Com- 
missioner held that the property being 
Government property the Rent Act was 
not applicable as the Government pro- 
perties had been exempt from the provi- 
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sions of that Act by Notificatioh No. 4630. 
C-48/764, dated 5-1-1949. Sadhu Singh’s 
case (supra) has got no applicability to 


the facts of the present case because the . 


District ‘Board ‘had leased out the’ pro- 
perty and the suit for ejectment was 
filed -by the District Board. The District 
Board is a wing of the State Government 
and the property owned by it| belongs to 
the State Government ` and- hence the 


Rent Act rightly did not apply in that . 
ease, The main point argued was-that the - 


notification .and the -provision | providing 
for exempting certain buildings or class 
of buildings were ultra vires which argu- 
ment was turned ‘down on|reasonable 
classification. i Dn po 





EN 


7. The next case cited is Roshan- Lal 
Goswami v. Gobind Ram (1963) 65 Pun 
(AIR 1963 Puni 532); A reading 
of the facts of this case shows that the 
tenants were already in occupation of the 
property belonging to the Rehabilitation 
Department and: while ‘the tenants were 
in occupation, the same was put to sale’ 
by auction and ‘the Rehabilitation Depart-. 


- ment asked the tenant to pay rent to the 


auction-purchaser but by the ‘time the. 
suit for ejectment was filed by- the auc- 
tion-purchaser, the sale. -certificate had 
not been‘ issued in his”: fayour, nor till 
the matter was being decided by thé 


High Court. ‘Since the tenancy was 
created “by ‘the Government ‘through 
Rehabilitation Department, ‘the -tenant 


would continue to be’ the tenant of. the 
Government even on being ‘informed that 
henceforth he should. pay rent to the. 
auction~purchaser and. would cease to be 
tenant of the Government only after the 
property would stand completely’ trans-. 
ferred to the auction-purchaséer by’ grant 
of sale certificate and’ thereafter alone. he 
would be tenant only of the auction-pur- 
chaser and would cease to be| tenant’ of 
the Government. Until the sale certificate 


is issued to the auction-purchaser - he 
would continue’ to be the tenant of -the 
Government and, therefore, | could: be - 


ejected only through Civil Court and- not 
under the Rent Act. If in the present 


‘case Tarlok Singh appellant” had been in- 


ducted as a tenant by | the | Custodian/ 
Rehabilitation Department - and thereafter 
allotment had been made to | 
then, of course the aforesaid lease would 
have been applicable. There’ is One’ more 


” fact in the aforesaid case. After the sale 


certificate had been granted to ‘the auc- 
tion-purchaser,, even then- for a period: of 
two years ~ the tenant ‘would have had 


. special protection: under S. 29 hs the’ Dis- 
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‘striction Act, 1949, 
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placed Persons (Compensation and Reha- 
bilitation) Act 1954, notwithstanding any- 
thing contained.in any other law and he 
could be ejected. during that period on 
the grounds mentioned in that section. 
After the expiry of two years of the 
grant of sale certificate, the Rent Restric- 
tion Act -would have become applicable 
to the ‘tenant. Hence that case is clearly 
distinguishable from the facts of the pre- 
sent case. 


8. Reliance was then placed « on Sunder 
Dass'v. Ram Parkash, AIR 1977 SC 1201. 
A reading of ‘this judgment again shows 
that the-tenancy was created by the Re- 


ae 


habilitation Department because after the _ 


property was put to auction, the tenant 
was asked: by the Rehabilitation Depart- 
ment to pay rent to the auction-pur- 
chaser. In that case also-the sale certifi- 
cate had not been issued in favour of the 
auction-purchaser and before the issue of 
the same he. successfully obtained a 
decree for ejectment against the tenant 
from the Civil Court at Delhi. When the 
auction-purchaser wanted to execute that 
decree, an, amendment was made in S. 3 
of the Delhi Rent Control Act, 1958, ap- 
plying | that. Act with retrospective effect 
to all buildings belonging to the Rehabi- 
litation Department which had been put 
to auction but in respect of which sale 


- certificates had‘ not been issued. In view 


of the amendment made it was ruled by 


‘the Supreme Court that since the amend- 


ment was retrospective, the jurisdiction 
of the Civil Court to pass’a decree for 


ejectment of the tenant was taken away ~ 


and,..therefore, the ejectment decree was 
a nullity’ ‘and could not be executed, Ulti- 

mately, the matter was decidéd in favour 
of thé tenant that he could not be evict- 
ed except under the. provisions of the 


- Rent Act. Hence that case is on different 


facts but the ultimate conclusion in that 
case is the same which is being taken in 
this-case, namely, thai the tenant has to 
be evicted by. a private landlord only un= 
der the Rent Act. Hence this case is also 
of no help to the landlord. 


‘9. For the reasons recorded above it 


is held that ‘between the parties to this 


suit while there: is relationship of land- 
lord ‘and tenant, the property in -dispute 
would ‘be* “deemed to: be owned. by . the 
plaintiff-respondent so far asË Tarlok 
Singh tenant is concerned and in view 
thereof; the tenant: canbe’ ejected only 
under ` the ` East - Punjab Urban Rent Re- 
and nòt- by`-a civil 


suit, Accordingly,- 


4 


the Civil Court willl?" 
have no jurisdiction to eñtertain the ‘suit 
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for ejectment and the finding to the con- 
trary recorded by the courts below is set 
aside. 


10, However, the suit Zor recovery of 

arrears of rent was competent and the 

` decree passed by the courts below in that 
’ regard deserves to be maintained. 

11. For the above reasons, this appeal 
is allowed partly to the extent that the 
decree for ejectment of the appellant 
passed by the courts below is set aside 
and the suit for ejectment is dismissed 
relegating the plaintiff-<espondent to 
seek ejectment of the tenant-appellant 
under the East Punjab Urban Rent Re- 
striction Act, 1949. However, the decree 

` for the recovery of Rs. 27)/- towards ar- 
rears of rent passed by tke courts below 
is maintained. Since difficult question of 
law was involved, the parties are left to 

bear their own costs of this appeal. 
Appeal partly allowed! 
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AND M. M. PUNCHHI, JJ. 
Baba Badri Dass, Petitioner v. Sh. 
Dharma and others, Respondents. 
Civil Writ Petn. No. 1196 of 1980, D/- 
26-8-1981. 
` (A) Punjab Tenancy Act (16 of 1887), 
S. 8 r./w. Ss. 5, 6, 7 — Term ‘perpetual 
tenant — Is distinct and different from 
the term ‘trustee’. (Words and Phrases 
e— Words ‘trustee’ and ‘perpetual tenant’ 
— Distinction). 


v In legal annals a trustee is the legal 
owner of the property, thə actual owner 
thereof having lost title taereto by the 
creation of a trust. The ecuitable owner- 
Ship in the trust property vests in the 
beneficiaries. The trust is thus an inci- 
dence of dual ownership in which the 
creator of the trust no longer figures. A 
perpetual tenant, on the other hand, par- 
takes the character of an occupancy ten- 
ant and in this relationship his land- 
owner is not divested of the title to the 
property demised. AIR 1922 Lah 126, 
Refd. (Para 10) 


(B) Punjab Security of Land Tenures 
Act (10 of 1953), S. 2 (1) — ‘Landowner’ 
— Dohlidar is a land-owner for purposes 
of the Act and he is not a perpetual ten- 
ant — Dohli tenure is rot covered by 
concept of tenancy at all — It is an m- 

; Stance of malik kabza. (Punjab Settle- 
«ment Manual (1899), Para 142 — Punjab 
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Land Revenue Act (17 of 1887) S. 3 (2). 
AIR 1922 Lah 126 and AIR 1937 Lah 805 
Dissented from. 1976 Pun LJ 586, 1972 
C es 563 and 1973 Rev LR 280, Over- 
ruled. 


Though a dohlidar is not an owner of 
the land as the term is well understood 
yet he is otherwise a landowner for the 
purposes of the Act. He is not a perpe- 
tual tenant. The dohli tenure is not of a 
perpetual tenancy and is not covered by 
the concept of tenancy at all. There are 
many reasons in support of this conclu- 
sion. The succession to occupancy ten- 
ancy was governed by S. 59 of the Pun- 
jab Tenancy Act, 1887 whereas succes- 
sion to the dobli tenure is either natural 
or traditional. The occupancy tenure is 
capable of sale carrying with it a per- 
emptory obligation to offer it in the first 
instance to the landowner. There is no 
such obligation in the dohli tenure treat- 
ing it for the moment, though not -hold- 
ing, that it is transferable. The occu- 
pancy tenancy rights are. capable of be- 
ing sold in execution of a decree against 
the occupancy tenant, but the rights of 
a.dohlidar are not subject to such per- 
missible process of Court under the law 
as understood. Alienations made by oc- 
cupancy tenants are voidable at the in- 
stance of the landowner. For these rea- 
Sons, which are only some of them, it 
must be held that the dohli tenure is not 
of a perpetual tenancy and is not cover- 
ed by the concept of tenancy at all. A 
dohli tenure is an instance of malik 
kabza and a dohlidar is a landowner for 
the purposes of the Act. 1969 Pun LJ 27 
and 1898 Punj Record 82, Rel. on.; 1976 
Rev LR 641, Refd.; 1962 Pun LJ 75 (SC), 
Disting; AIR 1922 Lah 126 and AIR 1937 
Lah 805, Dissented from; 1976 Punj LJ 
586, 1972 Rev LR 563 and 1973 Rev LR 
280, Overruled. (Paras 13, 14, 16, 17) 


Cases Referred : Chronological Paras 


AIR 1976 Punj 271 : 1976 Pun LJ 199 5 
1976 Pun LJ 586 : 1976 Rev LR 645 

4, 11, 14, 16 
1976 Pun LJ 617 9, 14 
1973 Punj LJ 117 


1976 Rev LR 641: 
1973 Rev LR 280: 


9, 16 
1972 Rev LR 563: 1972 Pun LJ 614 9 
1969 Pun LJ 27 4, 11, 17 
1962 Pun LJ 75 : (1963) 1 SCJ 328 18 
ATR 1937 Lah 805 7, 8, 11, 16 


AIR 1922 Lah 126 : (1921) ILR 2 Lah 313 

6. 7, 8, 9, 10, 11, 14 16 

1898 Punjab Record 82 : 13 

1887 Punjab Record 246 13 

Jawala Dass, for Petitioner; Ram Rang, 
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M. M. PUNCHHI, J. :— This writ peti- 
tion under Arts. 226/227 of the Constitu- 
tion of India requires determination of 
an interesting question of law, making it 
imperative on us to dig deep in antiquity 
to discover what are the attributes of a 
dohli tenure and who is a dohlidar. 


2 The facts giving rise to this ‘age 
tion are simple and straight :— 


3. Petitioner Baba Badri Dass, Chela 
of Baba Narotam Dass Bairagi, conceded- 
ly is a dohlidar of agricultural land mea- 
suring 134-kanals 14 marlas, appropriate- 
iy described in the petition, | situate in 
village Bahu Akbarpur, Tehsil and Dis- 
trict Rohtak. According to him, he, suc- 
. ceeded to the property being the chela 
of Baba Narotam Dass, the| erstwhile 
dohlidar. Vide registered deed dt. 16th 
May, 1973, (copy Annexure P. 1) he 
leased out the aforesaid parcel of land 
to respondents No. 1 and 2 for a ‘period 
of teù years at the annual rent of Ru- 
pees 2,000/-. The ‘rent was required to 
be paid on 15th May of each |year. Since 
the rent was not paid regularly, he filed 
a petition for ejectment of! the lessee/ 
tenants u/s. 9 (1) on Form-L of the Pun- 
jab Security of Land Tenures Act, 1953, 
(for short the Act) before the, Assistant 
Collector 1st Grade, Rohtak. The tenants 
resisted the claim of the petitioner inter 
alia on the ground that the petitioner 
was not a ‘land-owner’ as defined in the 





Act ‘and, ‘therefore, the petition 
for ejectment was incompetent. After 
recording evidence and hearing 
the respective ` contentions}; of the 


parties, the Assistant Collector 1st Grade, 
Rohtak, allowed the petition and ordered 
the ejectment of respondents |Nos. 1 and 
2. They unsuccessfully appealed before 
the Collector, Rohtak. The Commissioner 
of Ambala Division declined to interfere 
in the revision petition filed by them. 
They, thus, moved the Findncial Com- 
missioner, ‘Haryana. Shri Vi. P. Johar, 
Financial Commissioner, „Haryana, vide 
his order dt. 25th Oct. 1979| (copy An- 
nexure P. 2), allowed the petition and 
dismissed the ejectment applikation. This 
order is now impugned in the writ peti- 
tion. The Motion Bench admitted the 
petition to a Division Bench |and this is 
how the matter has been placed before 
us, 


' 4° As is plain from a reading of the 
impugned order of the Financial Com- 
missioner, he was confronted with two 
single Bench decisions of this Court : 
- on^ in favour of the petitioner and the 
other in favour of the tenant-respon- 

| 
| 
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dents. In Mahant Sirya Nath v. Financial 
Commr:,.Haryana, 1969 Pun LJ 27, H. R. 
Sodhi, J. had taken the view that a Doh- 
lidar. would be a ‘landowner’ as the ex- 
pression was used in the Act and thus 
the holdings in his hand would be sub- 
jected to the process of surplus 
determination. This decision supported 
the contention of the petitioner that he 
was a landowner within the meaning of 
the Act and had a right to maintain the 
ejectment petition. On the other hand, in 
Baba Nand Ram v. Gram Panchayat of 
Village Malkos, 1976 Pun LJ 586. A. D. 
Koshal,. J. (who now adorns the Supreme 
Court) came to hold that the status of a 


area — 


adi ® 


Dohlidar does not differ from that of a- 


tenant, albeit that a tenant is a Dohlidar 
in perpetuity. This decision went in 
favour of tenants-respondents. The Fin- 
ancial Commissioner opted for the view 
of A. D. Koshal, J. and held the peti- 


tioner to be a tenant over the land and... 


thus accepting the petition, reversed the 
orders of the lower officers in the hier- 
archy. Plainly, we are required to refur- 
nish. and reconcile the two views and in 
doing so, we have’ to travel back decades 
in the realm of history. 


5. On the annexation of Punjab to 


‘British India the land tenures and rights 


of landowners came to be governed by 
two important pieces of legislation. 
first was the Punjab Tenancy Act 
(XXVIII of 1868) which later came to be 
Substituted by the Punjab Tenancy Act, 


The 


i 


1887 (XVI of 1887), which held the field _ 
till after the independence of the coun--” 


try and still holds the field in a truncat- 
ed way. The other‘ one was the Puniab 
Land Revenue Act 
which 
the Punjab Land Revenue Act, 1887 
(XVII of 1887), which holds the field tilk 
date, These twin legislations i.e. Acts XVI 
have supplemented 
each other in a variety of ways. Behind 
each legislation prevails the. experience 
gathered by the British Settlement Offi- 
cers who had become acquainted with 
the complex traditions “and behaviour- 
isms of the various communities in the 
State of Puniab. Their experiences, the 
necessities of proceeding in oe 
directions in effecting settlements, 
regulating land revenue ete. came to be 
compiled in the Punjab Settlement 
Manual by Sir James M. Douis, K.C.S.L, 
LCS., the first edition of which was pub- 
lished on 6th Oct. 1899. There have been 
subsequent . editions as well improving 
the previous one. We find the expression” 
‘Dohl’ or ‘Dohlidar’ significantly missing 


(XXXIII of 1871} ; 
later came to be substituted by ` 
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from both the Punjab Tenancy Act and 
the Punjab Land Revente Act but aliud- 
ed to only in the Manual in the follow- 
ing manner :-— 


Glossary of Vernacular Words 


Rem eeenensseewererertereses 


BOOK II — The Records of Righ‘s 
Chapter VIII — Of tenures and the rights 
: of landowners. = 

Para 142. Malik Kabza. 
_ “Owners are sometimes found in vil- 
lage communities who co not belong to 
the brotherhood and arə not sharers in 
the joint rights, profits and responsibili- 
ties of its members. Their proprieiary 
title is a complete or urdivided one, but 
it is confined to certain fields and does 
not include any share in the village 
waste, The name by which this. tenur2 is 
officially known in the Punjab is malki- 
yat makbuza, and the holder of ic is 
called malik kabza. These terms indizate 
that the interest of tne proprietor is 
limited to the land actually in his own 
possession. This land he can let, mort- 
gage, or sell as he pleases, and he is 
responsible for the payment of its rev- 
enue. A familiar instance of this form. of 
landholding is the right acquired by a 
Brahman, who receives a dohli or death- 
bed gift of a small plot of land from a 
landowner. The tenure is also created 
whenever a landowner sells a part of 
his holding without -he appurterant 
Share of the village common land. The 
malik kabza tenure is common in the 
districts of Gujarat, Rawalpindi, Jhelum, 
Attock and Hazara, where it was in-ro- 
duced at the first regular settlement un- 
der circumstances which will be descvib- 
ed in a later paragrapk. In some cases 
the statute of malik kabza is combined 
with that of an inferior proprietor......... fs 

“175, Forms of ownership recognised.— 
Our officers had in fact to seek for a air 
compromise of conflicfing claims. In 
Gujarat, which was the first of the dis- 
tricts to be settled, and where the Sikh 
mill had ground exceeding (sic) small the 
old owners, known as warisan do not 
seem to have pressed their claims vary 
hotly. But in Jhelum and Rawalpindi, 
which then included tahsils now in At- 
tock, the former lords o the soils vehe- 
mently contested’ the proprietary rizht 
with the cultivating communities, The 
original villages of the leading clans 
Often covered’ very large areas, and cul- 
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tivators had been located in outlying 
dhoks, or hamlets, whose occupants. now 
claimed to be treated as entirely inde- 
pendent communities. Tenants in the 
parent villages alleged that they also 
possessed full rights as owners on the 
ground that the old landholders had re- 
ceived from them no sort of recognition 
of proprietorship, A similar state of 
things existed in Hazara, where the set- 
tlement did not begin till 1868. Four 
classes of owners emerged — 

(a) talukdars or ‘ala malikan,’ 

(b) Malikan or warisan, 

(c) adna malikan, and 

(d) malikan kabza. 


The nature of the tenure of ownership 

of the last class has bean described in 
para 142. It was introduced into the set- 
tlement of the North-West districts of the 
Punjab under the orders of Mr. Thorn- 
ton, the Commissioner of Rawalpindi. It 
has been remarked that he invented the 
name, but not the thing. At any rate the 
solution of the ownership problem which 
he proposed was not unfair, and where 
it was adopted, the form of landholding 
produced was not unlike that which had 
grown up spontaneously in some of the 
South-Western districts, Of course, new 
tenures of malikan kabza are created 
whenever land is sold without its appur- 
tenant share in the common waste.” 
Mr. Douie’s views in the Settlement 
Manual are treated with great respect 
but these cannot take the place of statu- 
tory provisions. See Sardara Singh v. 
Sardara Singh, 1976 Pun LJ 199: (AIR 
1976 Punj 271). Still he had feared while 
prefacing his first edition in 1899 in this 
manner :—- 

eisi But it must be remembered 
that the generation familiar with the 
early revenue history of the Punjab is 
rapidly passing away, and that experi- 
ence shows that it is hard to say of any 
administrative controversy in India that 
it is really dead, or of any policy that it 
has been finally abandoned. Some ques- 
tions which seemed at one time to have 
been settled are sure to be revived, and 
it is well that thpse who may have to 
take part in the discussion should know, 
at least in broad outline, what in the past 
has been urged and decided in regard to 
them.” 

From the Settlement Manual it becomes 
clear that the dohli tenure was a holding 
the right of which had teen acquired by 
a Brahman, who received it as such as a 
death-bed gift- from a landowner, and 
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that as a dohlidar, he was in the status 
of a malik kabza. It is also clearly recog- 
nised vide para 175 ibid that these ten- 
ures had spontaneously grown in the 
South-Western districts of Punjab, but 
had to be given a name when they were 
being enforced or made applicable in 
the Northern districts vide para 142 ibid. 
Being termed as malik kabza, the dohli~ 
dar was held under para 142 ibid to be 
responsible for the payment of land rev- 
enue and otherwise entitled to let, mort~ 
gage or sell it as he pleased. 

6. Judicial precedents, however, ob- 
livious perhaps of the material; available 
in the Punjab Settlement Manual, appear 
to have taken a course of their own. In 
Sewa Ram v. Udegir AIR 1922! Lah 126, 
a Division Bench consisting of Shadi Lal, 
C. J. and Harrison, J. spelled out the 
term dohli tenure in these terms :— 

“The dohli tenure is a peculiar kind of 
tenure to be found in the South-Eastern 
districts of Punjab. It is a rent free grant 
of a small plot of land by the village 
community for the benefit of a temple, 
‘mosque or shrine, or to a person for a 
religious purpose. In the revenue records 
the proprietary body are recorded as the 
owners of the property, and the grantee 
is recorded as a tenant in the column of 
cultivation. So long as thé ‘purpose, for 
which the grant is made, is carried out, 
it cannot be resumed, but should the 
- holder fail to carry out the duties of his 
Office, the proprietors can eject! him and 
put in some one else under a like tenure. 

It is beyond dispute that tenure of 
this kind cannot be alienated by sale or 


mortgage, and there can be little doubt. 


that any alienation of that character, 


if made by the dohlidar would! be abso- 
lutely void. This being the casẹ, we are 
. hot prepared to accept the contention 
that the present dohlidar who is the son 
of the alienor, is precluded by; any rule 
of law from impeaching the alienation 
made by his father. 
was altogether void, we consider that 
even the alienor could have successfully 
pleaded in answer to the plaintiff's suit 
that the latter could not enforce it in a 
Court of law. There is, ‘therefore, no rea- 
son why the defendant should not be 
able to impeach the alienation more 
especially when we remember that the 
office of a dohlidar is similar to that of 
a trustee, and that it is open to one 
trustee, to impeach the validity of an 
alienation made by his predecessor.” 
7. In Khema Nand v. Kundan, AIR 
1937 Lah 805, Monroe, J., taking aiq of 
the dictum laid by Sir Shadi Lal, C, Ja 
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in the afore-referred fo case, observed as 
follows :— 

“The nature of dohli tenure is some« 
what obscure : some account of it is to 
be found in the judgment in (1921) ILR 
2 Lah 318: (ATR 1922 Lah 126) (Sewa 
Ram v.  Udegir). There it was stated that 
in this form of tenure, there is a rent 
free grant of land by a village commu- 
nity for the benefit of a temple, mosque 
or shrine or to a person for a religious 
purpose: in the -revenue records, the 
proprietary body are recorded as the 
owners of the property and the grantee 
is recorded as a tenant in the column of 
cultivation. 

It would appear, therefore, that on a 
grant in dholi, the proprietors continue 
to be proprietors of the land and the 
dholidar in right of the temple and his 
successors become tenants in perpetuity.” 

8. The obscurity of the tenure was 
noticed by Monroe, J. Yet the question 
whether a dohlidar was a trustee, as 
held in Sewa Ram’s case (AIR 1922 Lah 
126) (supra), or a tenant in perpetuity, 
as held in Khema Nand’s case (AIR 1937 
Lah 805) (supra), despite ‘the obvious 
conflicts, has remained unresolved and 
both views have been kept followed in 
decisions of this Court, 


9. In Trikha v. Dwarka Parshad, 1972 
Rev LR 563, a single Bench of this ‘Court 
relying on Sewa Ram’s case (AIR 1922 
Lah 126) (supra) held that any alienation 
by a dohlidar would’ be void ab initio. 
It was held to be non est. The latter 
paragraph of the judgment in Sewa 
Ram’s case, as extracted above, was 


-quoted in the judgment to draw susten- 
-ance for the view taken. The view taken 


in Trikha’s case was relied upon in 
Dharma v. Smt. Harbi, 1976 Rev LR 641, 
to hold that an alienation of a dohli was 
void ab initio. The Bench further went 
on to say that dohli was not a permanent 
tenure, and the moment the dohlidar fails , 
to render the requisite services for which 
the dohli was created, the dohli rights 
are extinguished and the property reverts 
to the original proprietors. In Bharat 
Dass v. Gram Sabha Village Jahajgarh, 
1973 Rev LR 280, the tenure in that, case 
was spelled out to be a dohli. The former 
paragraph, as extracted above from Sewa 
Ram’s case, was quoted in the judgment 
at two places to draw ‘sustenance for the 
view taken. 

10. In none of these cases, the provis 
sions of the Punjab Tenancy Act, 1887 or 
the Punjab Land Revenue Act, 1887 were 
noticed to come to those conclusions, 
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Sewa Ram’s case (AIR 1922 Lah 
(supra) gave at the sare time two sets 
of reasonings, in our view mutually ex- 
clusive, namely that a doblidar is a 
trustee and his alienation of the dohli 
property/rights are void ab initio and the 
other that the dohlidar is a perpe-ual 
tenant, Now this kind o? reasoning, with 
due respect, does not appeal to us. It is 
well understood in legal annals that a 
trustee is the legal owner of the pro- 
perty, the actual owner thereof ha~ing 
lost title thereto by the creation cf a 
trust. The equitable ownership in the 
trust property vests in the beneficiaries. 
The trust is thus an incidence of dual 
ownership in which tke creator of the 
trust no longer figures. A perpetual ‘en- 
ant, on the other hanc, partakes the 
character of an occupancy tenant and in 
this relationship his landowner is not 
divested of the title to the property de- 
mised, See in this connection S. 8 of the 
Punjab Tenancy Act, 1€87 read in the 
light of Ss. 5, 6 and 7 thereof. These two 
warring concepts which trace their birth 
to Sewa Ram’s case surfaced in the two 
eases referred to by the Financial Com- 
missioner in his impugned order with 
which we will presently deal with in de- 
tail. ; 

11. In Mahant Sirya ‘Nath’s case (1969 
Pun LJ 27) (supra), H. R. Sodhi, J. for 
the first time took note of the definizion 
of the word “landown2r” as giver in 
the Punjab Security of Land Tenures 
Act read with the provisions of the Fun- 
jab Land Revenue Act. These are in the 
following terms : 

*“‘Landowner’ means a person defined 
as such in the Punjab Land Revenue Act, 
.1887 (Act XVII of 1887), and shall in- 
clude an ‘allottee’ and ‘essee’ as defined 
in cls. (b) and (c), respectively of £. 2 
of the East Punjab Displaced Persons 
(Land Resettlement) Act, 1949 (Act 
XXXVI of 1949) hereinefter referred to 
as the ‘Resettlement Act.” 


The definition of the word ‘landowner’ 
will not be complete if what is provided 
in the Punjab Land Revenue Act, 1387, 
is not noticed simultanecusly. 


"Landowner does no- include a ten- 
ant or an assignee of lend revenue, but 
does include a person to whom a hdd- 
ing has been transferred, or an estate or 
holding has been let in farm, under this 
Act for the recovery of an arrear of lend 
revenue or of a sum receverable as such 
an arrear and every other person not 
_ hereinbefore in this ckause mentioned 
who is in possession of zn estate or eny 
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share or portion thereof, or in the en- 
joyment of any part of ihe profits of an 
estate.” 

The view taken by H. R. Sodhi, J. was 
that the definition of the word ‘land- 
owner’ was not exhaustive and it would 
have its ordinary meaning except that 
certain classes of persons have been ex- 
cluded from that definition. Sewa Ram’s 


case (AIR 1922 Lah 126) (supra) was 
taken aid of to the limited extent by 
mentioning therein the purport of the 


first two sentences of the former para- 
graph of Sewa Ram’s case extracted 
above. It was held by H. R. Sodhi, J. 
that the definition of the word ‘land- 
owner’ covered the case of the then peti- 
tioner, who, for whatever be his status, 
was in the possession of the estate and 
in enjoyment of the profits thereof, 
though he might be utilising all or some 
of those profits for charitable or public 
purposes. The view also seems to have 
been taken on a concession more or less, 
as it was observed that Mr. Sarin (the 
learned counsel for the then petitioner) 
had not been able to seriously challenge 
this aspect of the matter and thus it was 
held that the then petiticner was a land- 
owner within the meaning of the Act so 
as to attract the provisions of the Act 
relating to the surplus area. This deci- 
sion is on its own facts, unchallenged as 
these were by counsel and cannot be said 
to bear a statement of law. In Baba Nand 
Ram’s ease (1976 Pun LJ 586) (supra), 
A. D. Koshal, J. on the other hand too 
took aid of the definition of the word 


‘tenant’? as forthcoming in the following 
terms :— 
“4. (5) ‘tenant’ means a person who 


holds land under another person, and is, 
or but for a special contract would be 
liable to pay rent for that land to that 
other person, but it does not include — 

(a) an inferior landowner, or 

(b) a mortgagee of the rights of a 
landowner, or 

(c) a person to whom a holding has 
been transferred, or an estate or holding 
has been let in farm, under the Punjab 
Land Revenue Act, 1887 (XVII of 1887) 
for the recovery of an arrear of land 
revenue or of a sum recoverable as such 
an arrear, or 

(d) a person who takes from the Gov- 
ernment a lease of unoccupied land for 
the purpose of subletting it.” 
The definition will not be complete with- 
out adding the meaning from the Pun- 
jab Security of Land Tenures Act :— 
i 5 ‘Tenant’ has the meaning assigned to 
it in the Punjab Tenancy Act, 1887 (Act 
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XVI of 1887), and includes a sub-tenant, 
. and self-cultivating lessee, but! shall not 
_include a present holder as defined in 
S. 2 of the Resettlement Act.” : 
A. D. Koshal, J. quoted in this decision 
the former paragraph as extracted above 
from Sewa Ram’s case (AIR 1922 Lah 
126) as also the latter paragraph as ex- 
tracted from the decision of Monroe, J. 
in Khema Nand’s case (AIR }1937 Lah 
805) (supra). Yet the decision proceeded 
more on concession rather than determi- 
nation of the attributes of the tenure of 
a dohlidar. There Mr. Harbhagwan Singh 
` (the learned counsel for the then peti- 
tioner) took it ‘that a dohli tenure was 
no different than from what had been 
stated in-the aforementioned two cases. 
Therefore, the learned Judge | had no 
hesitation in holding that the istatus of 
a‘dohlidar did not differ from] that ` of 
a tenant, albeit that a tenant is a dohli- 
dar in perpetuity. A fortiori it ;was held 
that the holder of a dohli tenure had no 
liability to pay rent, but then it was so 
because of the nature of the grant which 
is rent free and according to which the 
tenant, instead of paying the rent, has 
to perform certain obligations of a reli- 
gious nature. According to the learned 
Judge, a dohlidar entered upon| the land 
under a grant which is in the nature of 
a special contract and according,to which 
he has to pay no rent but is to perform 
certain other obligations.. In. these cir- 
cumstances, it was held in that icase that 
a dohlidar being a tenant could sue for 
recovery of, possession in case of dispos- 
session u/s. 50 of the Punjab! Tenancy 
Act for which the period of limitation 
was one year. It is plain that! the case 
proceeded with the aid of concession. 
This decision may be. good .on' its own 
facts but cannot be said to bear/and with 
finality any statement of law. /And this. 
latter view. of A. D. Koshal, J.|has been 
made the basis of the impugned order 
of the Financial Commissioner. | 
12, We must at this stage notice the 
borrowed meanings of the-words ‘rent’ 
and ‘landlord’ from the Punjab Tenancy 
Act, 1887 for the purposes of the Act — 
"4. (3) ‘rent’ means whatever is- pay- 
able to a landlord in money, | kind or 
service by a tenant.on account of the 
use or occupation of land held! by him.” 








“4, (6) ‘landlord’ means a person 
under whom a tenant holds land, 
and to whom - the | tenant -_ is, 


or but for a special-contract would be 
liable to pay rent for. that land.” s 

13. It is significant to notice; that .the 
}words ‘landowner’ and ‘tenant | are con- 
| 
l 
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„ant, the essential characteristic—as it ap- 
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tradistinct but the words ‘landlord’ and 
‘tenant’ are correlated, for the purposes 
of the Act one has to be a tenant of the 
landlord-landowner, and -a landowner, 
unless he becomes a landlord to a tenant, 
can remain a landowner in isolation, It 
is also significant that ‘tenant’ 
person who holds land under 


attributes of landlord, landowner and ten- 


pears to us—is that the existing liability 
to-pay rent, if it is, or could be there, is 
only to the landlord-landowner 


the tenant holds land under that person. 
If he is not liable to pay rent, or cannot 
otherwise be made so liable to pay it to 
the landowner, he does not hold the land 
under him and thus would not be his 
tenant, To put it differently, holding land 
under another person carries with it an 
existing obligation to pay not only. rent, 
but to him and him alone, on account of 
the use or occupation of the land, held 
under him. But if the obligation to -pay 
rent, whether in money, kind or service, 
is directed towdrds some others and not 
towards the landowner, then the occu- 
pier’s possession would not be that of a 


tenant, but would be of another  kind|’ 


which may evade strict defining. Thus it 
appears to us that if the occupier of land 
is in strict terms not a tenant, then he 
being otherwise possessed of the land, 
would be a ‘landowner’ for the purposes 
of the Act, and it is immaterial if his 
rights otherwise do not amount to that 
of-an ‘owner of land’. Distinction between’ 
these two terms has admirably been 
drawn in a Full Bench decision in Buta 
v. Mst. Jiwani reported in 1898 Punjab 
Record 82 and til date the distinction 
has remained in vogue and unchallenged. 
An extract from the judgment would be 
worthwhile to reproduce: . 


“The word used in.S. 111 is ‘owner’ not 


‘landowner’, and in our opinion the two ' 


terms are not synonymous. ‘Landowner’ 
has a very wide signification and includes 
many. persons “whose interests in land 


1 
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are of a limited or ephemeral character, 
8g, a farmer or transferee for revenue 
purposes or one, not expressly mentioned 
in the clause, who is in possession of an 
estate or any part thereof or in the en- 
joyment of any part of tke profits of an 
estate, Had it been used in S. 111 there 
would have been some ground for the 
contention that the widow’s right to parti- 
tion is indefeasible, for at all events her 
interest is much larger than that of the 
persons mentioned above. 


The word ‘owner’ has not been defined 
in the Act, and according to the accepted 
canons of interpretation we must, unless 
the context negatives such a construc- 
tion, take it to have been used in its ordi- 
nary sense. Now the conrotations of the 
term are somewhat indefinite and, it is 
commonly applied to persons whose 
rights in property are unlimited as well 
as those whose rights are more or less 
restricted. In its widest signification, to 
use the language of Austin, ownership 
means a ‘right over a det2rminate thing 
indefinite in point of time, unrestricted 
in point of disposition an3 unlimited in 
point of duration’. The ccmponent rights 
of.ownership fall under three heads, pos- 
session, enjoyment and d-sposition (per 
Sir M. Plowden, C. J. in No. 107, 1887, 
Punjab Record, page 246).’ 


14, In Baba Nand Ram’s case (1976 Pun 
LJ 586) (supra) the speciel contract con- 
ceived of by A. D. Koshel, J. in which 
the dohlidar undertakes mot to pay any 
rent to the landowner but binds himself 
to perform certain other obligations to 
others, as it appears to us, is not ‘a spe- 
cial contract’ but for which he would be 
liable to pay rent for tha: land to ‘that 
other person’, It appears zo us that the 
service rendered by a doblidar to institu- 
tions or persons other than the creator 
of the dohli, strictly speaking does not 
fall either within the conzept of rent or 
within that of a tenant. The liability to 
pay rent to the creator ož the dohli, or 
the latter’s right to claim rant in the event 
of the terms of dohli not being faithfully 
observed, is altogether mssing in the 
nature of the creation of the tenure. It 
is equally inconceivable how a validly 
created trust in the event of the trustee 
or his successors-in-interest failing or re- 
fusing to perform their duties could war- 
rant the abolition of the trust causing ex- 
tinguishment of dohli rigkts or that the 
property reverts to the ociginal proprie- 
tors. The observations of the Bench in 
Dharma’s case (1976 Rev LR 641) (supra) 
are in the nature of obiter dicta and do 
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not seem to have arisen on the facts of 
that case. We, therefore, hold that though 
a dohlidar is not an owner of the land as 
the term is well understood yet he is 
otherwise a landowner for. the purposes 
of the Act. The other questions whether 
he is a trustee or that his alienations are 
void ab initio do not arise in the present 
case, though we have our doubts about 
the correctness of the view in that regard 
taken by the Lahore High Court in Sewa 
Ram’s case (AIR 1922 Lah 126) (supra) 


15. A passing reference need be made 
that out of the four classes of owners 
mentioned to have emerged in para 175 
of Douie’s Settlement Manual, the ala 
malikan have ceased to exist and the 
adna malikan have come to be full pro- 
prietors. That instance of dual ownership 
was abolished by the Punjab Abolition of 
Ala Malikiyat and Talukdari Act, 1950. 
This obliterates classes of owners men- 
tioned at serial numbers (a) and (c) and 
merged in class mentioned at serial num- 
ber (b). Just two kinds of owners are pre- 
valent now— (i) who are owners of land 
or their heirs and (ii) landowners on the 
basis of possesssion. 


16. The concept of perpetual tenancy 
as conceived of in S. 8 of the Punjab 
Tenancy Act in the light of Ss. 5, 6 and 
7 has also become non-existent on account 
of the Punjab Occupancy Tenants (Vest- 
ing of Proprietary Rights) Act, 1952. 
Occupancy or perpetual tenants have 
been made owners of the land. This Act 
came about to carry out agrarian reforms 
and to remove the intermediaries. And if 
the dohlidar is a perpetual tenant as con- 
ceived of in Sewa Ram’s (AIR 1922 Lah 
126) and Khema Nand’s cases (AIR 1937 
Lah 805) (supra) of the Lahore High Court 
followed in the cases of Bharat Dass (1973 
Rev LR 280) and Baba Nand Ram (1976 
Pun LJ 586) by this Court, then there is 
no reason why such like tenure should be 
allowed to exist in the face of the afore- 
mentioned statute. The reason is obvious. 
The succession to occupancy tenancy was 
governed by S. 59 of the Punjab Tenancy 
Act, whereas succession to the dohli 
tenure is either natural or traditional. 
The occupancy tenure is capable of sale 
carrying with it a peremptory obligation 
to offer it in the first instance to the land- 
owner. There is no such obligation in the 
dohli tenure treating it for the moment, 
though not holding, that it is transferable. 
The occupancy tenancy rights are capable 
of being sold in execution of a decree 
against the occupancy tenant but the 
rights of a dohlidar are not subject to 
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such permissible process of Court under 
the law as understood. Alienations made 
by occupancy tenants are voidable at the 
instance of the landowner. For these rea- 
sons, which are only some of|them, we 
differ from the view that the dohli tenure 


is of a perpetual tenancy or.is ever cover-. 


ed by the concept of tenancy jat all. The 
view to the contrary taken by above re- 
ferred to two decisions of the Lahore 
High Court does not appear to us to be 
correct. We do not expressly follow the 
decisions of the Lahore High} Court in 
“ Sewa Ram’s case (AIR 1922 Lah 126) and 
Khema Nand’s case (AIR 1937 Lah 805) 
and overrule the single Bench ‘decisions 





`` afore-quoted taking the view based there- 


“on on this aspect. 


- 17. Now- when the dohlidar is not a 

purpetual tenant as held by us, typifica- 
tion of the dohli tenure in Douie’s Settle- 
ment Manual as.an instance| of -malik 
kabza and hence that-of a landowner for 
the purposes of the Land Revenue. Act 
and derivatively for the purposes of the 
Act, appears to us crystal clear. He -is a 
landowner because he is in possession. of 
the land. We take the view as taken by 
H. R. Sodhi, J: in Mahant Sirya Nath’s 
case (1969 Pun LJ 27) (supra) and hold 
that a dohli tenure is an instance of malik 
kabza and a dohlidar, _ a‘ landowner for 
the purposes” of the Act, 


18. To be fair to the learned counsel 
for the. respondent, a decision of the Sup- 
reme Court in Tekan v. Ganeshi, 1962 
Pun LJ 75, may þe noted. That is a case 
of a lessee. He sought ejectment of a ten- 
ant whom he had inducted. | Here the 
lessee was holding land under his land- 
owner and himself being a tenant was 
held disentitled to eject his inducted 
tenant under the Act. That. décision has 
no applicability to the facts of the pre- 
sent case which are distinctly |dissimilar. 


19. Reverting to the facts of the pre- 
sent case, the registered lease deed, An- 








nexure P-1, clearly mentioned that -the 


petitioner had created the lease describ- 
ing himself to be as the owner and pos- 
„Sessor of the land.as dohlidar. The respon- 
` dents could not deny such- title of their 
landowner. They had fought him” on the 
Tevel of reducing his status to that of a 
tenant wanting immunisation from eject- 
ment. They. have failed. In para 3 of. the 
petition, the landowner had jasserted ‘in 
- categoric terms that the tenants have not 
paid to him the rent for two 
years. In reply . thereto, ~ the . tenants- 
respondents ‘have not even denied it. Ra- 
ther asserting. that the petition was not 
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maintainable, they have taken the plea 
that they are not liable to pay any 
amount to the petitioner since his title as 
a dohlidar, for some reasons asseried, is 


‘not finally settled. Why the status of the 


petitioner landowner as dohlidar is un- 
settled has not been projected before us. 
There is no assertion by the tenants that 
they have paid the rent, or ‘if they had 
not paid such rent, what was the suffi- 
cient cause for non-payment. Thus ıt 
appears to us that the tenants-reéspon- 
dents had no other point to urge before 


the Financial Commissioner . except. the- 


one which they chose to project before 
the Financial Commissioner and which he 
opted to decide. Though it was urged by 


the learned counsel for the respondents | 


that we must send back the case to the 
Financial Commissioner for re-decision on 
other questions which may be raisable in 
the revision petition, yet we are disinclin- 
ed to accept that praver as it appears to 
us that none has been highlighted in the 


„return and none is so raisable. And at the 
-Same. time recalling the well known Latin 


phrase ‘interest reipublicae ut sit finis 
litium’, we have thus chosen to put an 


„end to this long standing dispute, 


20. For the . foregoing reasons, this 
petition. is allowed. The impugned order 
of the Financial Commissioner, Annexure 
P-2, is hereby quashed. There would, 
however, be no order as to costs, 

. Petition allowed. 
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in excess of permissible crea under the 
Punjab law or the Pepsu law would be 
protected if the transfers were made 
prior to 30th July, 1958. ` (Para 9) 

The landowner on 0-12-1957 had 
sold away certain units of land through 
registered sale deed. Subsequently his 
son filed a suit to pre-ernpt the sale. A 
decree for possession by pre-emption was 
passed in his favour on 14-1-1959. The 
Collector while determining the surplus 
area of the landowner, tcok into consid- 
eration the area obtained by his son 
through the pre-emption decree and ex- 
cluded it from the lands held by land- 
owner. 

Held, that the determination of the 
surplus area was valid as the sale made 
by the landowner could not legally be 
ignored and the surplus area was to be 
determined taking into consideration such 
sale, AIR 1977 Punj & Har 221 (FB), 
Rel. on. (Para 9) 
Cases Referred : Chronological Paras 
AIR 1977 Punj & Har 221 : 1977 Pun LJ 

230 (FB) 5, 6, 8, 9 
1970 Pun LJ 159: 1970 Rev LR 347 2, 3 
1970 Pun LJ 487 : 1970 Rev LR 362 3 


B. L. Bishnoi, Addl. Acvocate General, 
for Appellants; R. S. Mictal with N. K. 
Khosla, for Respondent. 


PREM CHAND JAIN, !-:— The facts 
of this case may briefly be stated thus: 

Chandgi, respondent, owned 44 stand- 
ard acres and 15-1/4 units of land in the 
revenue estate of village Jatola, tehsil 
and district Sonepat, on I5th Apr., 1953. 
Out of this land, 4 bighas and 4 biswas 
of land was under a dohl_dar tenant and 
6 bighas and 7 biswas oi land was un- 
der old tenants on 15th-Aor., 1953. There 
is no dispute that the area with the dohli- 
dar tenant and the old tenants had to 
be excluded while deternmaining the sur- 
plus area of Chandgi. On 10th Dec. 1957, 
Chandgi sold away 19 standard acres and 
6-1/2 units of land to one Teka of vil- 
lage Mandora through a registered sale 
deed. Attar Singh son of Thandgi filed a 
suit to pre-empt the sale made in favour 
of Teka. A decree for possession by pre- 
emption was passed in favour of Attar 
Singh on 14th Jan. 1959. 

2. The surplus area case of Chandgi 
was taken up by the Collector and on 
26th Nov. 1959, 14 standard acres and 
15-1/4 units of land was declared sur- 
plus, in his hands. While declaring this 
area as surplus, the land acquired by 
Attar Singh by pre-emptim was ignored. 
The appeal, the revision and writ peti- 
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tion in this Court filed by Chandgi did 
not succeed. Thereafter, Attar Singh son 
of Chandgi, respondent, filed a writ peti- 
tion in this Court, which was allowed on 
8rd April, 1975, on the ground tha‘. he 
being a transferee was- entitled to a 
notice before the surplus area of 
Chandgi respondent could be determin- 
ed. The matter went back to the Col- 
lector, who vide his order dated 27th 
Nov. 1975, excluded the area obtained by 
Attar Singh through the pre-emption 
decree; with the result that no surplus 
area was left in the hands of Chandgi 
respondent. The State Government chal- 
lenged the aforesaid order by filing a re- 
vision petition before the Financial Com- 
missioner, which was allowed on 16th 
Aug. 1977 resulting in the setting aside 
of the order of the Collector, dated 27th 


Nov. 1975. Feeling aggrieved from the 
order of the Financial Commissioner, 
Chandgi filed Civil Writ Petition No. 


2532 of 1977 in this Court. Though the 
learned single Judge was prima facie of 
the view that Attar Singh could not take 
benefit of the pre-emption decree, yet 
in view of the Division Bench judgment 
of this Court in Harpal Singh v. State of 
Punjab, 1970 Pun LJ 159, it was held 
that the land acquired by Attar Singh 
through the pre-emption decree could 
not be taken into consideration while 
declaring the surplus area of Chandgi 
respondent. Consequently, the writ peti- 
tion was allowed and the order of the 
Financial Commissioner was set aside. 
3. Feeling aggrieved from the judg- 
ment and order of the learned single 
Judge, present appeal under Cl. X of the 
Letters Patent was filed by the State of 
Haryana and others. When the appeal 
came up for final hearing, the only con- 
tention raised before the Bench by the 
learned Additional Advocate General was 
that the judgment in Harpal Singh’s case 
(1970 Pun LJ 159) (supra) was not ap- 
plicable to the facts of the case in hand, 
as in that judgment the interpretation of 
the provisions of the Pepsu Tenancy and 
Agricultural Lands Act, 1955 (herein- 
after referred to as the ‘Pepsu Act’) was 
involved, while in the present case we 
are concerned with the provisions of the 
Punjab Security of Land Tenures Act, 
1953 (hereinafter referred to as the ‘Pun- 
jab Act’), which are quite different from 


the provisions of the Pepsu Act. The 
learned counsel further submitted that 
the Division Bench judgment of this 


Court in Chattar Singh v. Financial Com- 
missioner, Revenue, Haryana, 1970 Pun 
LJ 487, though given in a case in which 
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the provisions of the Punjab lact were 
involved, does not lay down correct law, 


as the same is based on the judgment of. 


Harpal Singh’s case (supra), and has not 
taken into consideration the! distinction 
which exists between the provisions of 
the two Acts, 
_ 4 Finding ‘some merit in the conten- 
tion of the learned Additional Advocate 
General, the case was referred) to a larger 
Bench for decision. This is how we are 
seized of the matter, 
5. When the matter came up for final 
hearing before us, Shri R. S. Mittal, 
learned counsel appearing for the re- 
spondent, submitted that it was. not 
necessary to decide the question which 
was raised before the Division Bench 
and which necessitated the reference to 
this Bench, as in view of the provisions 
of S. 8 of the Haryana Ceiling of Land 
Holdings Act,. 1972 (hereinafter referred 
to as the Act) and the decision of Full 
Bench of this Court in Smt. Jaswant 
Kaur v. State of Haryana, 1977 Pun LJ 
230 : (AIR 1977 Punj & Har 221), the 
transfer made by Chandgi on 10th Dec. 
1957 was a valid transfer, 
6. After hearing the learned counsel 
for the parties and giving my| thoughtful 
consideration, to the, entire matter. I find 





that the point now raised before us by. 


Mr. R. S. Mittal, learned counsel for the 
‚respondent, is fully covered in his favour 
by the judgment of the Full! Bench in 
Smt, Jaswant Kaur’s case (AIR 1977 Punj 
& Har 221) (supra) and that it would be 
wasteful to dilate unnecessarily on the 
question that was referred. to by the 
Bench for decision. 


7. Relevant portion of S. 8\of the Act 
on which reliance has been placed, reads 
as under :— 

“Certain transfer or dispositions not to 
affect surplus area.— 

-(1) Save in the case of land acquired 
by the Union Government or |State Gov- 
. ernment under any law for the time be- 
ing in force or by a tenant under the 
Pepsu law or the Punjab law or by an 
heir by inheritance, no transfer or dis- 
position of land in excess of} f 

(a) the permissible’ area |under the 


Pepsu law or the Punjab law after the . 


` 80th day of July; 1951 and | 
(b) the permissible area under this act, 
except a bona fide transfer or! disposition, 
after the appointed day,. : ; 
shall affect the right of the |State Gov- 
-ermment under the aforesaid Acts to the 
- Surplus area to which. it would be entitl- 
ed but for. such transfer or disposition; 
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` Provided that any person hi. has re- 
ceived an advantage under such. transfer 
or disposition of land shall be bound to 
restore it, or to pay compensation for. it 
to the person from whom he “received it 

(2): 8%. (I) dvssivsvaveccetecoavecvces Fu 

.8 In Smt. Jaswant Kaur’s case (AIR 
1977 Punj & Har 221) (FB) (supra), ‘one 
of the submissions -raised before the 
an was to the following effect (at p. 

28) :— 

“The submission of the learned counsel 
was that there was giaring inconsistency 
between S. 12 (3) and the two earlier 
provisions of S. 4 (1) and S. 8 It was 
said that while S, 4 (1) provided for the 
determination of the permissible area of 
the tenant also, S. 12 (3) prescribed that 
the tenant’s permissible area under the 
Punjab Law which had not so far vested 
in -the Government shall be deemed to 
have vested in the State Government 
with effect from the appointed day. The 
argument was that-if the land vested in 
the Government what was the point of 
determining a tenant’s permissible area 
under the Aci? It was again said that 
while S. 8 saved certain transfers from 
the operation of the Act, S. 12 (3) made 
no such exception in favour of those 
transfers. For example, it was said that 
land which was declared surplus under 
the Punjab Security of Land Tenures Act 
but which was unutilized and later ac- 


‘quired by the Central Government would 


vest under S. 12 (3) in the State Govern- 
ment notwithstanding the acquisition by 
the Central Government. Similarly land 
purchased by a tenant under the provi- 
sions of S. 18 of the Punjab Security of 
Land Tenures Act would vest in the State 
Government under S. 12 (3) 
Standing the purchase by the tenant. So 
also, in the case of transfers by’ inherit~ 
ance. Even transfers made before 30th 
July, 1958 (the date mentioned in S. & 
(1) (a)) it was argued. would not be saved 
if they were made after the declaration 
of surplus area or tenant’s permissible 
area under the Punjab Security ‘of Land 
Tenures Act.” 

The aforesaid submission on behalf of 
the petitioner was dealt with by the 
Bench, thus (at pp. 228, 229): : 

“The provisions of Ss. 4 and 8, parti- 
cularly S. 8, appear on first impression 
to be inconsistent with the provisions of 
S. 12 (3) but, as well said earlier, it is 
our first duty to seek to avoid conflict by 
endeavouring to harmonise and reconcile 
every part so that each shall be effective. 


A closer and critical examination of the 
provisions ‘shows that they ‘are not ir- 


notwith- 
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reconcilable and all of tiem fit well in- 
to the general scheme of the Act..Sec. 8 
has not been repealed expressly, by Sec- 


tion 12 (3) of the Act, ner can it be said, 


in the view that we arə taking, that it 
was repealed by necessary implication. 
Section 12 (3) was introduced by way of 
amendment by Act XVII of 1976. By Sec- 
tion 1 (2) of the Amending Act, it is 
deemed to have come int> force on 23-12- 
1972. A harmonious way of construing 
Ss. 8 and 12 (3) would be to give full 
effect to S. 8 (1) up to 23-12-1972, that is 
to say, to exclude from the opera- 
tion of Section 12 (3) the transfers 
made up to 23-12-1972 which are protect- 
ed by S. 8 (1) of the Acz, namely (1) ac- 
quisition of land by the State or Central 
Government, (2) acquisition by a tenant 
under the Pepsu Law or the Punjab Law, 
or (3) acquisition by an heir by inherit- 
ance, Other transfers of “and in excess of 
permissible area under the Punjab law 
or the Pepsu law woul¢ be protected if 
the transfers were made prior to 30-7- 
1958, We see no reason why Ss. 8 and 12 
(3) should not be construed in this har- 
monious manner so as tc give effect to 
both the provisions. We “ind from the in- 
structions issued from time to time that 
the Government has als construed the 
provisions in a similar manner. In Memo 
No. 5726-AR(LA)-76/28819, dated 15-9- 
1976, addressed by the F_nancial Commis- 
sioner and the Secretary to Government, 
Haryana, Revenue Depaztment, to the 
Commissioners of the Ambala and Hissar 
Divisions ete. it is said:— 

“The surplus area already purchased 
by the eligible tenants/persons under 
S. 18 of the Punjab law and S. 22 of the 
Pepsu law should be considered to have 
been lawfully utilized amd should not, 
therefore, be vested in the State Govern- 
ment under S. 12 (3) of the Haryana Ceil- 
ing on Land Holdings Act, 1972. Only 
such unutilized surplus area which was 
not purchased by the eligible tenants/per- 
sons under the Punjab law or Pepsu law 
should be deemed to have been vested in 
the State Government frcm the appointed 
day under S. 12 (3) of the Haryana Ceil- 
ing on Land Holdings Act, 1972, and may 
be mutated in favour of the State Gov- 
ernment immediately and necessary ac- 
tion to allot such area to the eligible per- 
sons may be taken in accordance with the 
provisions of the Utilization of Surplus 
and Other Areas Scheme, 1976.” 


. Again in Memo No. 6632-AR(ID)-76/33389, 
dated 29-10-76 it is said. 


“It has come to the notice of the Gov- 
ernment that there is sore lack of under- 
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standing in correctly interpreting the pro- 
visions of S. 8 and S. 12 (3) of the Har- 
yana Ceiling on Land Holdings Act, 1972. 
In this regard it is clarified that S. 8 of 
the Haryana Ceiling on Land Holdings 
Act, 1972, inter alia prohibits transfers 
and dispositions of land in excess of the 
permissible area under the old Acts made 
after the 30th July, 1958. Therefore, trans-. 
fers or dispositions of surplus area under 
the Punjab law or the Pepsu law made 
before the 30th July, 1958 stand regularis- 
ed by law or in other words they would 
affect the surplus pool. As a result of this, 
the surplus area which had been trans- 
ferred or disposed of by the landowners 
before 30-7-1958, shall not vest in the 
State Government under S. 12 (3) of the 
Haryana Ceiling on Land Holdings Act, 
1972, and therefore, such area cannot be 
utilized in accordance with the Utilization 
re Surplus and Other Areas Scheme, 
976.” 


Shri Naubat Singh, the learned Assistant 
Advocate General, also agreed that we 
should harmonise S. 8 and S. 12 (3) in 
the manner that we have done but he 
suggested that the date up to which 
transfers of the three categories specified 
by us earlier as (1), (2) and (3) should 
be recognised, should be the appointed 
day (24-1-1971) and not the date on which 
S. 12 (3) came into force. We do not agree. 
S. 1 (2) of Act XVII of 1976 expressly 
provides that the Act shall come into 
force on 23-12-1972. We must give some 
meaning and effect to it. In our view, the 
effect of S. 12 (3) coming into force from 
23-12-1972 on S. 8 is that transfers of the 
three categories specified by us made up 
to 23-12-1972 would be excluded from 
the operation of S. 12 (3) that transfers 
of land in excess of the permissible area 
under the Punjab or Pepsu law would 
be protected if made before 30-7-1958 
and that all other land not excepted by 
S. 8 would vest in the State Government 
with effect from the appointed day. 


We may mention here that though 
under S. 8, transfers out of surplus area 
declared under the Punjab law are recog- 
nised up to 30-7-1958 only, the Govern- 
ment by means of executive instructions 
have recognised, subject to certain con- 
ditions being fulfilled transfers up to 15-4- 
1966. Memo No. 5726-AR(LA)-76/28819 
dated 15-9-1976 may be referred to in 
this connection.” 


9. A bare perusal of the aforesaid ob- 
Servations of the Bench clearly go t 
show that besides the transfers whic 
are protected by S. 8 (1) of the Act, other 
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transfers of land in excess of permissible 
area -under the Punjab law or the Pepsu 
law, would be protected if the ' transfers 
were made prior to 30th’ July, 1958. In 
_--View of the law laid down by the Bench 
“in Smt, Jaswant Kaur’s case (AIR 1977 
‘Punje & Har 221) (FB) (supra)! it would 
be futile for the learned Additional Ad- 
«evocate General to argue that ithe sale 
made by Chandgi in favour of| Teka on 
10th -Dec. 1957, has to be ignored. Mr. 
R. S. Mittal, learned counsel for the re- 
spondent, is right in-contending that the 
‘Collector by his order dated 27th Nov. 
1975, has done nothing else than giving 
effect to the provisions of S. 8 (1) of the 
Act. Thus, in view of the law laid down 
in Smt. Jaswant Kaur’s case, I'hold that 
the sale‘made in favour of | Teka by 
Chandgi could not legally be ignored and 
that the surplus area of Chandgi had to 
be determined taking into consideration 
the said sale. In this view, of the matter, 
the judgment of the learned single Judge 
resulting in allowing the petition of 
Chandgi respondent and in setting aside 
the order of the Financial Commissioner, 
dated 16th August, 1977, is perfectly legal 
and no exception can be taken to the 
same.. - $ 


10. Consequently, this appeal fails and 
is dismissed, but in the circumstances of 
the case, I make ne order as to costs. 

S. S. SANDHAWALIA, C. J.:-- I agree. 
I. S. TIWANA, J.:— I also agree. 

Appeal dismissed. 
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Siri Krishan Jindal, Petitioner v. Reg- 
istrar (Deputy Commissioner),; District 
Patiala and others, Respondents. 
Civil Writ Petn. No. 1517 of/1980, D/- 
1'1-9-1981, 
Stamp Act (2 of 1899), Sch. I, Art. 23 
and S. 27: — Under Sch. I, Art.) 23 stamp 
. duty is chargeable on sale consideration 
mentioned in sale deed — Registrar can- 
-not determine market value of property 
for charging stamp duty. 
Under Sch. I, Art. 23 stamp duty is 
chargeable on sale consideration men- 
tioned in the sale deed. The} Registrar 
has no power to determine the market 
value of the property sold in:order to 
assess the chargeability of stamp duty on 
the same. True, in view of the [provisions 
of S. 27 the parties to a document are 
under an obligation to mention all facts 


KY/AZ/F212/81/GNB/SNV/H 
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Siri Krishan Jindal v. Registrar, Patiala 


ALR 


and circumstances affecting chargeability 
of stamp duty and if they fail to do so 
they are liable to be prosecuted under 
S. 64. AIR 1972 SC 899, Rel. on. (Para 2) 
Cases Referred : Chronological Paras 
AIR 1972 SC 899: (1972) 1 SCWR 739 2 
> Ujagar Singh. for Petitioner; H. $S. 
Bajwa, for Respondents, 

ORDER :— The petitioner along with 
one Ajay Jindal sought to purchase 
9 kanals 10 marlas of land detailed in 
para 2 of the petition from Om Parkash 
for a sum of Rs. 40,000/- 
purpose a regular sale deed was execut- 
ed -between the parties on stamp paper 
worth Rs, 4,004/-- It is not in dispute 
that as per the value mentioned in the 
Sale deed this was the correct stamp duty 
payable in terms of Art. 23 of Sch. T of 
the Stamp Act, 1899, When this docu- 
ment was presented before the Sub- 
Registrar for registration, the same was 


duly endorsed by the latter in terms of _ 


Ss. 58 and 59 of the Registration Act, 
1908. As soon as the procedure for reg- 
istration of the document was completed 
the Sub-Registrar impounded it for the 
reason that the sale consideration had 
been under valued and forwarded the 
same to the Registrar, ie. Deputy Com- 
missioner, Patiala, for such necessary ac- 
tion as he may deem proper. 

The Registrar ordered an enquiry 
through S.D.O. (C) Nabha to determine 
the market value of the land sold to the 
petitioner. As a result of the enquiry, he 


‘reported that the value of the same came 


to Rs. 25,849.60/- per acre. As per this 
report the valua mentioned in the sale 
deed obviously was not understated. 
Somehow, the Registrar did not feel 
satisfied with the report of the S. D. O. 
(C) ‘and asked him to look into the mat- 
ter again keeping in view the location 
and potentiality of the land sold. -On re- 
consideration of the matter the S. D. O. 
(C) reported back that the value of the 
land sold was Rs. 41,432/- per acre. On 
the basis of this report the Registrar 
ordered the making up of the deficiency 
in the stamp duty to the extent of Ru- 
pees 950/- and further imposed a penalty 
to the same extent ie. Rs. 950/-. It is 
this action of the Registrar which is now 
impugned through this petition: . 

2, Learned counsel for the petitioner 
points out that the action and the proce- 
dure resorted to by the Registrar dis- 
closes a colossal ignorance of the rel- 
evant provisions of law and the same is 
wholly unsustainable. According to the 
learned counsel, the Registrar under no 
circumstances can determine the market 


and for this- 
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value of the property sod and then to 
conclude that the price mentioned in a 
particular sale deed has been under- 
stated and then to charge stamp duty on 
the same. The solitary stand of the Reg- 
istrar is that the whole ection was taken 
by him under S. 40 of the Stamp Act. 
What is now being souzht to be high- 
lighted by the-counsel appearing for him 
is that under cl. (b) of sub-sec. (1) of 
5. 40 of the Act whenever the Registrar 
is of the opinion that am instrument is 
chargeable with duty and is not duly 
stamped he shall require the payment of 
the proper duty or the amount required 
to make up the same, together with a 
penalty. A bare reading of this clause 
indicates that the Collector has to for- 
mulate an opinion with regard to the 
chargeability of the stamp duty and its 
extent on the basis of the terms settled 
between the parties ani the relevant 
provision of the statute or as provided 
for in Sch. 1 to the Ac. 

As already mentioned in the opening 
part of the order, the article governing 
the case in hand is Art. 23 of the Sche- 
dule. If the amount of the sale transac- 
tion as mentioned in che sale deed is 
taken to be the amount settled between 
the parties then stamp cuty already paid 
by the petitioner is not in any way in 
derogation to this Article. What the Reg- 
istrar has sought to do is that the sale 
consideration mentioned in the sale deed 
does not represent the market value and 
that is how the transaction has been 
undervalued. Learned counsel has not 
been able to refer to any provision of 
law under which the Ro2gistrar can rely 
on the market value o? any property 
sold for determining the chargeability of 
the stamp duty on the same. Undoubted- 
ly, the parties to a transaction are under 
an obligation in view of the provisions of 
S. 27 of the Act to mension all facts and 
circumstances affecting chargeability of 
stamp duty and if they fail to do so they 
are liable to be prosecuced or proceeded, 
against under S. 64 of zhe Act. In fact, 


to my mind, the case is completely cov-- 


ered by a decision of the Supreme Court 
in Himalaya House Co. Ltd., Bombay v. 
Chief Controlling Revenue Authority, 
(1972) 1 SCWR 739 : (AIR 1972 SC 899), 
wherein their Lordships after a refer- 
ence to the provisions cf S, 27, Art. 23 
of the Schedule and a long list of pre- 
cedents have observed as follows (at p. 
904 of AIR): : 

“It is true that in view of this provi- 
sion, the parties to a document are re- 
quired to set forth in tha document fully 
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and truly the consideration (if any) and 
all other facts and circumstances affect- 
ing the chargeability of that document 
with the duty or the amount of the duty 
with which ‘it is chargeable. But a failure 
to comply with the requirements of ‘hat 
section is merely punishable under S. 64 . 
of the Stamp Act. No provision in the 
Stamp Act empowers the Revenue to_ 
make an independent enquiry of the 
value of the property conveyed for 
determining the duty chargeable. Arti- 
cle 23 is the article that governs the 
‘charges of the stamp duty on “convey- 
ance.” 
Thus it is patent that the Registrar was 
acting wholly without jurisdiction while 
trying to find out the market value of 
the land sold in order to assess the 
chargeability of the stamp onthe same. 
3. In the light of tha discussion above, 
the order and action of the Registrar 
asking for stamp duty worth Rs. 950/- 
and also imposing a penalty to that ex- 
tent are quashed. As a result of this, the 
respondents are directed to complete the 
formalities under S. 61 of the Registra- 
tion Act and to return the document to 
the petitioner. Thus this petition is allow- 
ed in the manner indicated above with 
costs. Counsel’s fee is determined at Ru- 
pees 300/-. 
Petition allowed, 
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FULL BENCH 


S. S. SANDHAWALIA, C. J., S. C. MITAL 
\ AND S. P. GOYAL, JJ. 

Oriental Fire & General Insurance Co. 
Ltd., Bombay, Appellant v. Bachan Singh 
and others, Respondents. 

‘ F.A.A.O. No. 473 of 1980, D/- 5-1-1982.* 

Motor Vehicles Act (4 of 1939), S. 96 — 
Truck accident — Claim by dependents of 
deceased — Owner exonerated from liabi- 
lity — Insurer cannot be held liable for 
damages. (Torts — Accident — Liability 
of insurer), AIR 1967 Pat 342; AIR 1975 
Gauhati 3 (Pt. D), AIR 1968 Mad 436 and 
AIR 1974 Andh Pra 310, Dissented; AIR 
1978 Punj & Har 113, Overruled, 

The insurer of the. vehicle, which is in- 
volved in an accident, cannot be held 
liable for damages for wrongful act of 
the driver where the owner or the insur- 
ed himself stands exonerated of any such 


*Decided by Full Bench on order of re- 
ference made by S. P. Goyal, J. on 
22-9-1981. 
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liability because of lack of evidence. AIR 
1978 Punj & Har 113, Overruled; (1964) 
66 Pun LR 804, Approved; AIR 1967 Pat 
342; AIR 1975 Gauhati 3 (Pt. D); AIR 
1968 Mad 436 and AIR 1974 iAndh Pra 
310, Dissented. (Case law discussed). 
ca a ! (Para 21) 
Tt is well settled that in a contract of 
insurance, the privity of contract is strict- 
ly between the insurer and the insured 
only, and further it is one of the utmost 
confidence, As a necessary consequence of 
the legal position, and even otherwise, it 
seems to be well settled that in a clai 
for damages for a tortious act against the 
tortfeasor, the insurer of the | latter is 


neither a necessary party nor in any. way 


liable to the claimant under the general . 


law. Therefore, in a claim for tort, the 
common law visualises a decree or an 
award against the tortfeasor alone in the 
first instance. It is only thereafter that 
the insured tortfeasor could, possibly 
claim to be indemnified by..his| insurer 
under the contract of insurance} it is thus 
elementary that dehors any special statu- 
` tory provisions, a judgment or jan award 
could be executed only against the tort- 
feasor and not against his insurer be- 
cause no direct liability of the insurer 
arises qua the claimant. Equally if the 
insured himself was not saddled with any 
liability or loss, he could not make any 
claim against his insurer. Such! a. claim 
can only arise where the insured himself 
is fastened with liability or a! judgment 
or an award is rendered against him. To 
put it in other words, the insurer's liabi~ 
lity is secondary and conditional to that 
of the insured. Once that is so,’ it seems 
plain on principle that: unless liability is 
first fastened on the insured, none cap 
possibly fall on the insurer who has only 
undertaken to indemnify the: loss or 
damage suffered by the insured; It. can, 
therefore, be said as a dictum (subject of 
course to qualification) that, no: judgment 
against the insured—no judgment against 
the insurer. l “+ | (Para 8) 

A plain reading of S. 96 (1) would indi- 
cate that herein the precondition of the 
liability of the insurer arises | when. a 
judgment is obtained against the insured 
person who has taken up the policy. of in- 
surance, It is then and then ~ alone ‘that 
the insurer: is obliged to pay the claimant 
the amount due under such a {judgment 
as if the-insurer was the judgment-deb- 
tor, Therefore, in the absence of a judg- 
ment obtained.against the insured no 
liability whatsoever would arise against 
the insurer, according to language of sub- 
sec. (1). When read with Ss. ‘94land 95 it 

i 
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onerated of any liability. 


constituted, would substitute the 
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would appear that the patent intent of the 
legislature was to compel insurance 
against third party risk in cases of motor 
vehicle and in order to avoid the multi- 
plicity of proceedings it was-made possi~ 
ble to execute the judgment against tha 
insurer directly as if he were the judg- 
ment-debtor for the satisfaction of the 
claim against the insured. The statute 
does not intend plainly to do more than 
this, Even here further safeguards were 
provided to the insurer by making it 
mandatory that he should be made a party 
to the proceeding instituted by the claim- 
ant against the insured and then to de~ 
fend the action on specified, though limit- 


ed grounds. S. 96 of the Act consequently ` 


makes.it plain that it was never intended 
by the Legislature nor does it flow from 
its language that the insurer would be- 
come liable dehors the insured and even 
when the insured has been wholly ex- 
(Para 9) 


It could not be contended that the in- 
sertion of Ss. 110 to 110-F by Act 100 of 
1956 was intended to make a radical 
change in the substantive law for tortious 
liability in general and that of the insur- 
ed and the insurer in particular. A plain 
reading of thesa provisions collectively 
would indicate that in true essence they 
are primarily procedural in nature, The 
whole purpose was o substitute the 
rather tardy procedure of the ordinary 
civil courts with the expeditious and 
summary procedure before a Motor Acci- 
dents Claims Tribunal with regard to the 
urgent claims of compensation by the vic= 
tims of motor vehicle accidents. ; 

7 , (Para 11) 

It was also wrong to contend that Sec- 
tion 96 (2) had no applicability to proceed- 
ings before a Claims Tribunal and was 
attracted only in regard to'a trial ‘in 
Civil Court. It would follow from a plain 
look at Ss. 110 to 110-F of the Act that a 
Motor Accidents Claims Tribunal. when 
Civil 
Courts and, therefore, the provisions of 
S. 96 of the Act would be ipso facto at- 
tracted ‘to’ the’ situation. (Para 17) 
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V. P. Gandhi with L. M. Suri, R. M. 
Suri and S. S. Dhaliwal, for Appellant; 
U. S. Sabni and Sudarshan Goel, for Re- 
spondents Nos. 6 & 7: 

S. S. SANDHAWALIA, C. J:.— Whe- 
ther the insurer can still be held liable 
under S. 96 of the M. V. Act, 1939, when 
the insured has himself been exonerated 
of such liability is the fristinely legal 
question which falls for determination be- 

, fore this’Full Bench. Equally at issue in 


this context is the direct discordance of - 


views in the two Division Bench judg- 
ments of this Court in Alwar Motor Asso- 
ciation (P.) Ltd, Alwar vy. Hazari Lal, 
(1964) 66 Pun LR 804 and New India As- 
surance Co. Lid., New Delhi v. Norati 
Devi, AIR 1978 Punj & Her 113. 


2. The facts, though br-ef disclose a 
long delay which sometimes -occurs even 
in the urgent compensation cases of 
claims by victims of motoz vehicle acci- 
dents. Way back on the 4th of Dec. 1970, 
Gurmel Singh deceased the son of Bachan 

& Singh respondent was fatally run over 
by truck No. HRK 6664. An application 
for compensation on behal? of the depen- 
dents of the deceased was preferred 
against Prabh Dayal, the driver of the 
truck, Dai Ram the alleged owner thereof, 
and the Oriental Fire & General Insur- 
ance Company Ltd., who were the in- 
surers of the offending vehicle. The case 
of .the claimants rested on the ground 
that the truck was being rashly and neg- 
ligently driven by Prabh Dayal driver. In 
resisting the claim application the respon- 
dents took the plea that Dai Ram was 
not the owner of the truck though it was 
admitted that it stood insired with the 
Oriental Fire and General Insurance Co. 
Ltd. and was driven by Prabh Dayal at 
that time. The Tribunal on issue No. 3 
held that Dai Ram was nct the owner of 
the truck and in fact M/s: Bal Kishan 
Ram Dhari of Samalkha were. its real 
owners who were not imp_eaded as such. 
It was, however, found that the death of 
Gurme] Singh deceased. was on account 
of rash and negligent driving by Prabh 


ee 
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Dayal and compensation therefor was 
assessed at Rs. 16,600. The claim petition, 
however, was dismissed in view of the 
aforesaid finding on issue No. 3. However, 
on appeal the dismissal of the claim ap- 
plication was set aside and the matter 
was remanded to the Tribunal to decide 
the same afresh in the light of the obser- 
vations of the appellate Court. For the 
purposes of this reference it is unneces- 
Sary to advert to the chequered history 
of the second trial before the Tribunal 
and it suffices to mention that during the 
course thereof Prabh Dayal driver died 
and the counsel for the claimants made 
a statement to the effect that he had left 
no estate and consequently his name be 
struck off from the array of respondents 
which was accordingly done. The Tribu- 
nal then found that M/s. Bal Kishan Ram 
Dhari were the owners of the truck and 
not Dai Ram respondent, The firm stand 
taken on behalf of the owners before the 
tribunal was that the evidence recorded 
at the original trial when they were not 
parties to the proceedings could not be 
looked at for fastening them with liabi- 
lity. Consequently it was contended that 
there was no evidence against them that 
the death of the deceased was caused by 
rash and negligent driving of the truck 
by Prabh Dayal, after they were implead- 
ed as parties, This stand found favour 
with the Tribunal and as a necessary co- 
rollary thereof.M/s. Bal Kishan Ram 
Dhari the owners were exonerated from 
all liability. Nevertheless the Tribunal 
found that the appellant insurer M/s. 
Oriental Fire and General Insurance Co. 
Ltd. would continue to be liable in view 
of the observations in Norati Devi’s case 
(AIR 1978 Punj & Har 113) (supra). 

3- This appeal first came up before 
my learned brother $S. P. Goyal, J. Learn- 
ed counsel for the parties placed reliance 
on the conflicting views in Hazari Lal’s 
(1964) 66 Pun LR 804 and Noratj Devi's 
cases. Noticing that there was a direct 
conflict betwixt. the two judgments. the 
matter has been referred to the Full 
Bench. 

4. At the very outset it deserves high- 
lighting that there is a long line of wn- 
broken precedent. (to which reference 
would inevitably follow hereinafter) in 
favour of the view that the liability of 
the insurer is conditional.on a judgment 
or award against the insured. Neverthe- 
less the matter calls for some examina- 
tion on principle as also in the peculiar 
context of the provisions of the M. V. 
EA 1939 (hereinafter metoeeed as ‘the 

C ? 
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5. At the very threshold, the true na- 
ture of the contract of insurance deserves 
highlighting. That the very corner stone 
thereof is the principle of indemnity is 
now so well settled that it | would be 
wasteful to elaborate this aspect. It suffi- 
ces to recall the following from the auth- 


oritative treatise ‘of Porter’s Law of In- 


surance:— 

“Indemnity— Indemnity is the control= 
ling principle in insurance ‘law, and by 
. reference to that principle most difficul- 
ties arising on insurance contracts must 
be settled. Except in insurance on life 
and against accident, the insurer con- 
tracts to indemnify the assured for what 
he actually loses by the happening of 
the events upon which the insurer's liabi- 
lity is to arise; and in no circumstances is 
the assured in theory entitled to make 
a profit (out?) of his loss.” 

-6. Equally authoritative is the follow- 





ing enunciation of law in Leake on Con- 
_ tracts:— ‘ 
- “Insurance is a contract of | indemnity 
only; consequently, an insure! of pro- 


perty, upon payment of ‘the amount due 
under the contract, is’ subrogated to the 
assured, that is, is considered in equity 
as standing order in the place, and may 


pursue his remedies against a [person pri- 
marily liable for the loss.” - ` 
Now the statutory definition | of a con- 


tract of indemnity is in- the following 
- terms in S. 124 of the Contract Act:— 
“A contract by which one 
. mises to save the other from |loss caused 
to him by the conduct of the -promisor 
himself, or by the conduct of any’ other 





person, is called’ a “contract of indem- 
nity.” i 
7. It seems mankay to elaborate 


the matter because by the language of 
the statute itself in a contract of insur- 
ance (barring some. exceptions), the’ in- 
Surer promises to indemnify the insured 


for any loss or _liabilil caused 
to him by ‘his own conduct or 
the conduct of any other- per- 
son. Under the general law, no right 


would accrue to any third party under 
such a contract. It ‘is the more so because 
it is well settled that a contract of insur- 
ance is one of uberrima’ fides. It involves 
the utmost good faith betwixt the insurer 
and the insured including’ within it the 
obligation of the insured to disclose all 
_ material: facts to the insurer, This is 
pithily stated as follows in Colinvaux’s 
-well-known work „on the’ ‘Law’ of Insur- 
ance’. 
Mer This is peirecscd by saying that 
it is a contract of the utmost good faith 





„party pro-' 


uberrima fides. Moreover, this utmost 
good faith is reamed not only from the 
assured but also from the insurer, and 
the insurer is therefore under a similar 
duty of disclosure. The doctrine applies 
equaliy to all kinds of insurance, includ- 
ing life insurance.” ` 

It would follow from the above, and in- 
deed it seems to be well settled, that in 
a contract of insurance, the privity of 
contract is strictly between the insurer 
and the insured only, and further it is 
one of the utmost confidence, 

8 As a necessary consequence of the 
aforesaid legal position, and even other- 
wise, it seems to be well settled that in 
a claim for damages for a tortious act 
‘against the tort-feasor, the insurer of the 
-latter is neither a necessary party nor in 
any way liable to the claimant under the 
general law. This:is plainly so because 
of the absence of any privity of contract 
between the claimant on the one hand 
and the insurer of the tort-feasor on the 
other. It bears repetition that this privity 
of contract exists only betwixt the insu- 
rer and the insured who mutually bind 
themselves and no rights or . liabilities 
accrue thereunder to any, third party. 
Therefore, in a claim for tort, the com 
mon law visualizes a decree or an award 


against the tortfeasor alone in the first). 


instance. It is only thereafter that the in- 
sured tortfeasor could possibly claim to 
be indemnified by his insurer under the 
-contract of insurance. It is thus elemen- 
tary that dehors-any special statutory 
provisions, a judgment or an award could 
be executed only against ` the tortfeasor 
and not against his.insurer because no 
direct liability of the insurer-arises qua 
the claimant. Equally if the insured him- 
self was not saddled with any liability or 
loss, he could not make any clairn against 
his insurer- Such a claim can only arise 
where the insured himself is fastened 
with liability or a’: judgment or an award 
is rendered against him. To put it in 
other -words, the insurer’s liability is se- 
condary and conditional to that of the 
imsured. Oncé that is so, it seems plain on 
principle that unless liability is first fas- 
tened on the insured, none can possibly 
fall on the insurer who has only under- 
taken to indemnify the loss or damage 
suffered by the insured. It can, therefore, 
be said as a dictum (subject of course to 
qualification) that, no judgment against 
the eran judgment against the in- 
surer.: ; 

9. Though under the general law, 
judgment 
not be ‘executed ` . directly against his in- 


` 


a * 


against the tortfeasor auld A 
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surer, yet undoubtedly it zan be so done 
by express provisions to the contrary in 
a statute. Indeed, before us it was con- 
ceded that but for S. 96 of M. V. Act, 1939, 
the Award against the insured could not 
a be executed directly against the insurer- 
company by the claimant. Since in this 
particular context the issie must also 
turn on the language of the statutory pro- 
vision, it becomes necessary to read the 
relevant parts of S. 96, at this stage:— 

“Duty of insurers to satisfy judgments 
against persons insured in respect of third 
party risks.— 

(1) If, after a certificate of insurance 

has been issued under sub-sec. (4) 
of Section 95 in favour 2% the person 
by whom a policy has been effected, 
judgment in respect of any such liability 
as is required to be cover2d by a policy 
under clause (b) of sub-section (1) of 
Section 95 (being a liability covered by 

a the terms of. the policy. is obtained 
against_any person insured by the policy, 
then, notwithstanding that the insurer 
may be entitled to avoid or cancel or 
may have avoided or canceled the policy, 
the insurer shall, subject io the provi- 
Sions of this section, pay to the person 
entitled to the benefit of the: decree any 
sum not exceeding the sune assured pay- 
able thereunder, as if he were the judg- 
ment-debtor,- in respect o? the liability, 
together with any amount payable in re- 
spect of costs and any sum payable in 
„respect of interest on that sum by virtue 
of any enactment relating to interest on 
judgments, 

(2) No sum shall be payable by an in- 
surer under sub-sec. (1) in respect of 
any judgment unless befor2 or after the 
commencement of the proceedings in 
which the judgment is given the insurer 
had notice through the Court of the 
bringing of the proceedings or in respect 
of any judgment so long a execution is 
Stayed thereon pending an appeal; and 
an insurer to whom notice of the bring- 
ing of any such proceeding is so given 
shall be entitled to be -made a party 
thereto and to defend the action on any 
of the following grounds, ramely :— 

(a) that the policy was cancelled by 
mutual consent or by virtu2 of any pro- 
visions contained therein before the acci- 
dent giving rise to the liability, and that 
either the certificate of insurance was 
surrendered to the insurer or that the 
person to whom the certificate was issued 

thas made an affidavit stating that the 
certificate has been lost or destroyed, or 
that either before or rot later than 





“whatsoever 
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fourteen days after the happening of the 
accident the insurer has commenced pro- 
ceedings for cancellation of the certificate 
after compliance with the provisions of 
Sec. 105; or (b) that there has been a 
breach of a specified condition of the 
policy, being one of the following condi- 
tions, namely, — 


(i) a condition excluding the use of the 
vehicle — : 

(a) for hire or reward, where the vehi- 
cle is on the date of the contract of in- 
surance a vehicle not covered by a per- - 
mit to ply for hire or reward, or 

(b) for organised racing and speed 
testing, or 

(c) for a purpose not allowed by the 
permit under which the vehicle is used, 
where the vehicle is a transport vehicle, 
or 

(d) without side-car being attached, 
where the vehicle is a motor cycle; or 

Gi) a condition excluding driving by a 
named person or persons or by any per- 
son who is not duly licensed, or by any 
person who has been disqualified for 
holding or obtaining a driving licence 
during the period of disqualification, or 

(iii) a condition excluding liability for 
injury caused or contributed to by con- 
ditions of war, civil war, riot or civil 
commotion, or 

(c) that the policy is void on the 
ground that it was obtained by the non- 
disclosure of a material fact or by a re- 
presentation of fact which was false in 
some material particular.” 

Now what indeed was the intent of the 
legislature in enacting the aforesaid Sec- 
tion 96 and the true import thereof is 
the crucial question. Did it intend there- 
by to make the insurer liable indepen- 
dently of the insured? I do not think so. 
The language of S. 96 plainly is no war- 
rant for this rather radical proposition. 
Indeed it seems to be a clear pointer to 
the contrary. A plain reading of sub- 
sec, (1) of S. 96 would indicate that here- 
in the pre-condition of the liability of 
the insurer arises when a judgment is 
obtained against the insured person who 
has taken up the policy of insurance, It 
is then and then alone that the insurer 
is obliged to pay the claimant the 
amount due under such a judgment as if 
the insurer was the judgment-debtor. 
Therefore, in the absence of a judgment 
obtained against the insured no liability 
would arise against the in- 
surer, according to language of sub-sec- 
tion (1). When read with Ss. 94 and 95 
it would appear that the patent intent of 
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the legislature was'to compel insurance 
. against third party risk in cases of motor 
vehicles and in order to avoid the multi- 
plicity of proceedings (that is, the neces- 
Sity of the claimant first obtaining 
a judgment against the insured and later 
suing his insurer to be indemnified there- 
for) it was made possible to execute the 
judgment against the insurer} directly as 
if he were the judgment-debtor for the 
satisfaction of the claim against the in- 
sured, The statute does not intend plain- 
ly to do more than this. Even here fur- 
ther safeguards were provided to the in- 
surer by making it mandatory that 
should be made a party to the proceed- 
ing instituted by the claimant! against the 


insured and then to defend the action on _ 


specified though limited grounds. S. 96 


of the Act consequently makes it plain. 


that it was never intended by the leg- 


islature nor does it flow from its langu-. 


age that the insurer would become liable 
dehors the insured and even! when the 
insured has been wholly exonerated of 
any liability. 


10. Both principle and the language at 
this statute being loaded against him and 
further faced with a stone-wall of pre- 
cedent, Mr.. Sahni, the learned counsel 
for the respondents attempted to make 
a flanking movement by contending that 
Ss. 110 to 110-F of the Act which were 

_introduced in the statute later in 1956, 
had brought about a radical’ change in 
the substantive law applicable to the in- 
Sured and the insurers in this context. 
Particularly with regard to precedent it 
was sought to be submitted that the judg- 
ments relied upon on behalf of the peti- 
tioners (to which detailed reference 
would follow) had not expressly taken 
into consideration the effect of Ss, 110 
to 110-F of the Act. Particular reliance 





`- was sought to be placed on sub-sec (2-A) 


of S. 110C of the Act which was even add- 
ed later with effect from Mar) 2, 1970. On 
this specific provision, it was sought to 
be contended in the alternative that 
where the insurer-Company jhas availed 
a right of contesting the claim on all the 
grounds that were available to the in- 
sured, the insurer could be saddled with 
liability dehors any judgment or Award 
against the insured. 


11. The question that frontally arises 
in. the context of the aforesaid submis- 
dsion is whether the insertion of Ss. 110 
|to 110-F of the Act by Act No. 100 of 
1956 (and the later amendments made 
. |therein), was intended to make. any radi- 
cal change in the substantive law for tor- 


| 





he - 


A; 1; R. 


tious liability in general and that of -the 
insured . and the insurer in particular. 
I do not think so. A plain reading of 
these provisions collectively would indi-f 
cate that in true essence they are pri- 
marily procedural in nature. The wholel4 
purpose was to substitute the. rather. tar- 
dy procedure of the ordinary civil courts 
with the expeditious and summary pro- 
cedure before a Motor Accident Claims 













motor vehicles accidents, Though this 
seems to be patent from the very langu- 
age of Ss. 110 to 110-F, it is unnecessary} 
to elaborate this matter because within 
this jurisdiction, the issue is settled był 
authority. In Shri Ram Partap v. Gen-}. 
eral Manager. - Punjab Roadways, Am- 
bala, (1962) 64 Pun LR 448: (AIR 1962 
Punj 540), an identical argument was 
repelled by Dua, J. in the following 
terms. (at p. 542 of ATR) :— 


“Dealing with the second point first, it 
is true that Sec. 110-B of the M. V. Act’ 
does not in terms lay down that it is 
only when negligence on the part of the 
driver of the vehicle concerned is estab- 
lished that compensation can be award- 
ed, but then it should be borne in mind 
that this bunch of (Secs. 110 to 110-F} 
merely deal with the subject of the sub- 
stitution of Motor: Accidents _ Claims Tri- 
bunal in place of civil courts for the pur- 
pose of adjudicating on claims for com- 
pensation in respect of accidents involv- 
ing the death or bodily injury to dicta | 
arising out of the use of motor vehicles. 
They do not deal with the question as 
to who is tò be held liable and in what 
circumstances, if any injury results from 
an accident. In order, therefore, to dis- 
cover the criterion or test for fixing 


á 


` liability, we have, in the absence of any: 


statutory provision fixing liability ir- 
respective of negligence, to turn to’ the 
law of torts according to which indisput- 
ably negligence in causing the accident 
in question is generally speaking. essen- 
tial to hold the negligent person liable, 
Nothing has been stated at the bar to 
persuade me to hold that the bunch of 
sections mentioned above in any way 
override the law of Torts. The cardinal 
principle of liability in tort, when death: 
or bodily injury has been caused to a: 
person, is negligence or failure to take 
the requisite amount of care required. by 
law. It has not been argued and, indeed; 
not even a suggestion -has been thrown, , 
that the claim in question before me is^ 
based on any scheme of insurance,. con- 
tractual or statutory. I lave; therefore, 
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no hesitation in repelling this conten- 
tion.” 4 

12. Again it appears tc me that the 
reliance on Ss. 110-B and 110-C by Mr. 
Sahni is hardly well conceived. A plain 
,leok on S. 110-B of the A-t would indi- 
cate that it is purely proc2dural provid- 
ing for the modus of making the Award 
by the Tribunal and in cas2s where com- 
pensation is directed to be payable, it is 
prescribed that the Tribunal should spe- 
cify the amounts to be pzid by the in- 
surer, the owner or the driver of the 
vehicle or by all or any af them as the 
case may be, It does not =ven remotely 
pretend to lay down the substantive law 
for determining. such a liazility. Further 
a reference to sub-sec. (2-A) of S. 110-C 
of the Act would, on the cther hand, in- 
dicate that far from in any way burden- 
ing the insurer with any liability, it is 
only intended for their protection dnd 
safeguarding their interest. It deserves 
' recalling that sub-sec. (2) of Sec. 96 of 
the Act had severely lmited the de- 
fences open to the insurer in an action 
against the insured to those in clauses 
(a), (b) & (c) thereof only. Sub-sec. (2-A) 
of S. 110-C of the Act which was insert- 
ed much later by Act Wo. 56 of 1969 
(with effect from 2-3-19701, indeed pro- 
vides thereby that where there was col- 
usion between the claimant and the in- 
sured or where there was a failure on 


the part of the insured te contest the 
claim, the Tribunal, for reasons to be 
recorded, would give the insurer the 


wright to contest the claim on all or any 
of the grounds that were available to the 
insured. It is.thus- manifest that this pro- 
vision far from in any way extending 
the liability of the insurer is plainly for 
their protection and safeguarding of their 
interests in cases of collusion between 
the claimant and the insured or the 
failure of the insured to contest the same. 


13. The decks are now clear for advert- 
ing to the mass of precedent tilted prima- 
rily in favour of the appellant. In Minu B. 
Mehta v. Balkrishna Ramchandra Nayan 
1977 Ace CJ 118 : (AIR 1977 SC 1248) 
their Lordships of the Supreme Court 
whilst adverting to the scope of S. 96 
of the Act, have observed as follows (at 
p. 1256 of AIR) :— 

“Section 96 of the Act also makes the 
position clear. It provides that when a 
judgment in respect of such a liability 
as is required to be covered by a policy 
is obtained against any person insured 
*by the: policy, then the insurer shall pay 
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to the person entitled the benefit of thë 
decree as if he were a judgment-debtor. 
The liability is thus limited to the liabi- 
lity as is covered by the policy.” 

Again a Full Bench of the Madhya Pra- 
desh High Court in Mangilal v, Parasram, 
1970 Acc CJ 86: (AIR 1971 Madh Pra 
5), after fully considering the provisions 
of Ss, 110 to 110-F of the Act has direct- 
ly concluded as follows, on this point (at 
p. 9 of AIR) :— 

EE “However, the ingredients of the 
liability of the insurer are nowhere pro- 
vided in this special statute. Necessarily, 


‘therefore, that aspect of the matter will 


be governed by the. general substantive 
law, which remains untouched by this 
Special law. We have already showy that 
it is on the contract of indemnity that 
the insurer is liable to pay compensation 
only if the insured is liable to pay dam- 
ages to the claimant. If the insured is 
not liable, then the insurer is also not 
liable. In other words, the liability of the 
insurer depends upon the liability of the 


14, An identical question arose before 
a Division Bench of the Karnataka High 
Court in New India Assurance Co. Ltd. 
v. Parvathamma, 1977 Ace CJ 469 and 
was again answered in categoric terms as 
follows :— - 
aies The question for decision is~ as 
to whether the insurance company was 
liable even though there was no liability 
imposed on the insured. The answer, in 
our opinion, must be in the negative.” 


XX xx Xx 
And again, 
es cacasies But in all cases there must be 


liability of the insured so as to bind the 
insurer and make him liable to answer 
the claim.......... 

In Barrala Ramaswamy v. Bhamidipati 
Satyanarayana, AIR 1958 Andh Pra 309, 
it was observed as follows in this con- 
text (at p. 310):— 

“So, it is clear from the language of 
S. 96 (1) that the suit must be filed as 
against the insured, and a judgment ob- 
tained against him. It is only after the 
judgment is obtained against the insured 
that the sum is recoverable from the in- 
surer, i.e., the Insurance Company. Sec- 
tion 96 (2) provides for the issue of 
notice to the Insurance Company and the 
defences that might be raised by the In- 
surance Company if made a party. From 
the terms of S. 96 (2), it is implicit that 
No suit as against the Insurance Company 
can be maintained by the third party tak- 
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ing advantage of the Insurance policy, 
S. 97 supports this conclusion. » 
In Abdul Ghafoor v. New India Assur- 
ance Co, Ltd, .1981° Ace CJ) 340 :- (AIR 
1980 All 410), the Division Bench of tke 
Allahabad High Court, after | an analysis 
of the statutory provisions | has again 
concluded as follows (at p. 411 of AIR):— 
_ “The above provision “places -an obli- 
gation on the insurer to: pay|the amount 
which may have beén awarded against 





the owner of the vehicle subject to cer- 


tain conditions’ and ‘qualifications, _The 


first condition is that ‘there should . ‘be a a, 


judgment or decree against- à. person in- 
sured, The second condition|is that the 


covered by. the policy unden cl. (b) of 
sub-sec. (1) of.S. 957 The third condition 


is that the liability, in. fact, must be cow - 


ered by the terms. of the policy. If any. 


of these three conditions is not armar 
the insurer will not be responsible .. 

pay .compensation for the bodily nae 
or death which may have been caused to 
a third party, These- provisions clearly 
show that in absence -of a decree against 
the owner (person insured),.| an insurer 
has no liability to satisfy the claim of a 
third: party as under the policy the in- 
surer is liable to satisfy Ithe liability 
which may have been accrued against 
the person insured......... » 


Though not on all fours;. analogous. ob- 
servations have been made to this effect 
-în Hindustan. Ideal Ins, - Go. . Ltd. v. 
Pokanti Ankiah, 1969 Acc CJ 60 (Ardh 
Pra); Hindustan Ideal Ins. Co. Ltd. v. 
Pappu Poojary, 1972 Ace Cy 433; ard 
New Asiatic Insurance Co, Ltd: v. Kul- 
want Devi, AIR 1959 J & K /90. s 


15. In line with the aforesaid mass of 
precedent within this ‘Court also, ` the 
view has been consistently the ‘same. in 
Nand Singh Virdi v. Punjab Roadways, 
Amritsar, (1962) 64 Pun LR 917: 
1963 Punj 214), Pandit, J. expressed the 
following opinion in whequivocal terms 
as follows (at p. 215 of AIR): 


Cats The insurer “only! incurs the 
lability of the assured and |that also to 
the .extent for which the vehicle is in- 
sured. Therefore, the third party has 
first of all to establish the /liability of 
the assured and it is only then that it 
can recover the amount of compensation 
awarded against the assured] from the 
~ insurer. If he is unable. to prove his 
claim against the assured, then he can- 
not get any compensation from the in- 
„Surer, The provision of the M, V. Act 
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- cability ‘to proceedings before a 


_ Gopalakrishnan’s 
(ATR | 


A. I. R. 
have not, in‘any way, changed the 
general law under which compensation 
is claimed by one person from an- 
other....... welt 

The aforesaid view was unhesitatingly 


affirmed by the Division Bench in Alwar ; 


Motor Association (Private) Ltd, Alwar 
v. Hazari Lal, (1964) 66 Pun LR 804, 
after quoting a part of the aforesaid pas- 
sage with approval. 


16. With the massive weight of pre~ 
cedent ranged against him, Mr. Sabhi. 
‘the ‘learned counsel for the respondent, 
was forced to concede that there’ was’ no 


. direct authority (apart from the -observa- 
-tions in New India Assurance’ Co. Ltd, 


oN 
jadament uate ia epee ol liability ` ew Delhi (AIR 1978 Punj & Har 113) 


(supra)), holding that an insurer would be 
liable dehors the insured and even where 
the insured had been exonerated of all 
the’ liability. Learned counsel,’ however, 
by way of analogy ‘squarely placed reli- 


. ance on K. Gopalakrishnan v. Sankara 
` Narayana, AIR 1968 Mad 436, to- contend 


k 


that S. 96 (2) of the Act had no appli- _ 


` Claims 
Tribunal and was ‘attracted only in re- 


. gard to a trial in civil court, The afore- 


said view has been later followed in 
Madras Moter & General Insurance Co. 
v. Katanreddi ae 

Andh Pra 310. 


17. It. would follow hati a plein lookł 


at“ Ss.. 110 to 110-F of the Act that a 
Motor’ Accidents Claims. Tribunal when 
constituted, 
courts and, therefore,. the provisions 
S. 96 of the Act ‘would be ipso facto at- 
tracted to the situation, It is unnecessary 


to elaborate the matter because the issue- 


came up pointedly before a Division 
Bench of the Calcutta High Court in 
Hukam Chand Insurance Co. td.. v. V. 
Subhashini Roy, 1977 Ace CJ 156, and 
expressly dissenting from the view in K. 
case (AIR 1968 Mad 
436) (supra), and, Madras Motor and 
General Insurance Co. case (AIR 1974 
Andh. Pra 310) (supra), it observed as 
follows :— s 

“From study into the Abode sections it 
would thus appear that the only change 
that has been introduced in matters of 
adjudication of claims for compensation 
by the amended provision is that the 


` courts are replaced by the Claims Tribu- 


nal whenever set up for the purpose in 
any, area by notification made by the 
State Government ‘for adjudication of 


_AIR 1974 


would substitute the civil) 7 
of}. ` 


claims for compensation following a sum &; 


mary procedure’ with right of appeal to 
High Court, It, therefore, follows that 


` not 
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although S.. 96 (2) has nct been suitably 
amended, whenever a Claims Tribunal 
is set up for any area the word ‘court’ 
occurring in S. 96 (2) must be interpret- 
ed to mean Claims Tribunal, Any other 
interpretation would lead to anomalous 


4 and absurd result....:.:.. a 


I am in respectful areen with the 
aforesaid observations end for the de- 
tailed reasons recorded ir. the judgment, 
I would record my dissent with the ob- 
servations in K. Gopalekrishnan’s case 
(supra); and, Madras Metor & General 
Insurance Co.’s case (supra), also. 


18. In fairness to Mr. Sahni, it must 
be noticed that he. also placed reliance 
on the Vanguard Insuramee Co. Lid. v. 
Foolchand Mandal, AIR 1967 Patna 342; 
and, Assam Corporation v. Binu Rani Ao, 
1974 Ace CJ 381 : (AIR 1975 Gauhati 3). 
Undoubtedly, the obse=vations made 
therein would lend some assistance to his 
stand, However, in view of the detailed 
discussion, both on principle, the langu- 
age of the statute and the massive, weight 
of precedent to the contrary, I am un- 
able to subscribe to the same and with. 
the greatest respect feel compelled to 
record a dissent therefrom as well. 


19, In the end, one must necessarily 
advert to New India Assurance Co. Ltd., 
New Delhi’s case (AIR 1¢€78 Punj & Har 
113) (supra), which indeed has necessi- 
tated this reference to the Larger Bench. 
A perusal of the judgment would dis- 
close that the matter was not adequately 
canvassed before the Division Bench and 
this is manifest from the fact that it was 
disposed of in limine. The learned Judges 
expressed only a tentative opinion and 
observed as follows (at p. 114) :— 
AAE As at present advised, we can- 

subscribe to the broad proposition 
that an Insurance Compeny can never 
be held liable so long as the insurer is 
not impleaded as a party to the proceed- 
ings, or having been impJeaded his name 
is ordered to be struck .off from the array 
of respondents on the basis that he en- 
joys diplomatic immunity from being 
sued in a Court.” 

Counsel ‘were plainly remiss in not 
bringing to the notice of the court, the 
Division Bench case in Awar Motor. As- 
sociation (Pvt.) Ltd., Alwer’s case ((1964) 
66 Pun LR 804) and the previous single 


Bench decision in Nand Singh Virdi v. 
Punjab Roadways, Amritsar, (1962) 64 
Pun LR 917: (AIR 1963 Punj 214), on 


which it was rested. Equally, the long 
line of precedent, which has been noticed 
in this context by me, were not eyen re: 
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motely referred to. The larger principl? 
involved and the specific provisions of 
the statute which were attracted, were 
not brought to the notice of the Bench. 

20. It would also seem that the equity 
of the case was tilted heavily in favour 
of the .respondent-claimant becausa the 
insured therein was a- member of the 
diplomatic corps and therefore, was im- 
mune from civil process. Undoubtedly, 
such cases would raise grave hardship 
against the claimants who are the vic 
tims of accidents occurring owing to the 
negligence of persons. entitled to dipio- 
matic immunity. This, however, is a 
matter. which deserves the urgent consid- 
eration of the legislature, but cannot: b6 
made a ground for deviating from the 
law as settled on both principle, and by 
unbroken- precedent. With the greatest 
respect, therefore, it must be held that 
New India Assurance - Co. Ltd.’s case 
(AIR 1978 Punj & Har 113) (supra) is 
not correctly decided and. is hereby over“ 
ruled. t 

21. To conclude’ the answer to the 
meaningful question formulated at the 
very outset is rendered in the negative 
and it is held that the insurer cannot be 
held liable under S. 96 of the Act, where 
the insured. himself stands exonerated o 
any such liability. The Division Bench 
judgment in Alwar Motor Association 
(Pvt) Ltd, Alwar’s case (1964) 66 Pun 
LR 804) (supra), is hereby affirmed and 
that in New India Assurance Company 
Ltd’s case (AIR 1978 Punj & Har 113) 
(supra) is overruled. 

- 22, The issues referred to the Full 
Bench have been answered as above, the 
case would now go back to the learned 
single Judge for decision on merits, in 
the light thereof. 

S. C. MITAL, J.:— I agree. 

S. P. GOYAL, J. :— I also agree. 

Answered accordingly. 


AIR 1982 PUNJAB AND HARYANA 21 275 
J. M. TANDON, J. 

K. L. Bawa (deceased by L. R.J, Peti- 
tioner v. M/s. Basant Textiles, Abu Lane, 
Meerut, Respondent, 
ine Revn. No. 408 of 1981, D/- 15-1- 

Civil P. C. 6 of 1908), Ss- 2 (10), 60 
(1) (ccc) and 115 — Judgment-debtor’s 


*From order of S. R. Bansal, H. C. S. 
Sub J., ist Class, Chandigarh, Di- 29-9- 
1980. 


€2/DZ/A933/82/HR/RSK 
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house attached in execution proceedings 
-~ Objection filed by judgment- debtor 
claiming protection under S. 60 (1) (cee) 
dismissed — Revision under S. 115 — 
Death of judgment-debtor pending revi- 
Sion — Held revision was rendered in- 
fructuous since protection under S. 60 
(D) (cce) was available only to judgment- 
debtor in person and could not pass on to 
his legal representative. (Para 7) 

R. S. Bhatia, for Petitioner; Hemant 
Kumar, for Respondent, 

ORDER :— Messrs Basant Textiles, 
Abu Lane, Meerut (respondent) ob- 
tained a decree for the recovery of 
Rs. 23,363.05. against K. L. Bawa (peti- 
tioner) now deceased and represented by 
his widow Jagdish Rani from the Court 
of Ist Civil Judge, Meerut, on Mar. 12, 
1977. The decree was transferred to the 
District Judge, Chandigarh, for execution 
purposes. In the execution proceedings, 
house No. 70, Sector 18-A, Chandigarh, 
belonging to the judgment-debtor was 
attached. The judgment-debtor filed“ ob- 
jections against attachment u/s, 47, Civil 
-Procedure Code, claiming the protection 
of cl. (ccc) under proviso to sub-sec, (1) 
of S. 60, Civil P, C. The objection peti- 


tion was dismissed by the] executing 
Court vide order dt. Sept. 29, 1980, 
against which the present | revision is 


directed. ' 

2. The judgment-debtor died on Oct. 
14, 1981. His widow Jagdish! Rani has 
: been allowed to be impleaded as his 
legal representative in C. M. 'No. 63-CHI 
of 1982. 

3. The learned counsel for the respon= 
dent has argued that as a result of the 
death of the judgment-debtor 'on Oct. 14, 
1981, the revision petition stands render- 
ed infructuous. The contention of the 
learned counsel must prevail. | 

4, Cl. ge to proviso to sub-sec. (1J 
of S. 60, C. P. C, reads :— 

“Provided that the following parti-~ 
culars shall not be liable to such attach« 
ment or sale, namely :— 
. (a), (b), (c) and (cc)........... REENEN 

(ccc) one main residential house and 
other buildings attached to it (with the 
material and the sites thereof and the 
land immediately appurtenant thereto 
and necessary for their enjoyment) | be~- 
longing to a judgment-debtor | other than 
an agriculturist and occupied by him; 
provided that the protection afforded by 
this clause shall not extend to any pro~ 
perty specifically charged. with the debt 
sought to be recovered.” 

5. The protection regarding one main 
residential house is only available to 


| 
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judgment-debtor under cl, (ccc) repro- 
duced above. 

6. §..2 (10), Civil P. C., defines judg- 
ment-debtor and it reads :— 

“*Judgment-debtor’ means any person 
against whom a decree has been passed 
or an order capable of execution has 
been made.” 

7. K. L. Bawa deceased was the judg- 
ment-debtor against whom the money 
decree was passed. The protection from 
attachment of one main residential house 
under cl. (cec) was available to him in 
person. His widow Jagdish Rani being 
not a judgment-debtor cannot avail of 
the protection under cl. (ccc). The pro- 
tection under cl. (ccc) which was avail- 
able to K. L, Bawa, judgment-debtor 
(now deceased), therefore, came to an 
end with his death on Oct. 14, 1981. The 
protection under cl. (ccc) being available 
to the deceased in person would not pass 
on-to his widow as his legal representa- 
tive, Under these circumstances, there is 
no escape from the conclusion ‘that the 
death of the judgment-debtor on Oct. 14, 
1981, has rendered the present revision 
infructuous, 


8. In the result, the revision fails and 
is dismissed with no order as to costs. 
Revision dismissed, 
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Satish Kapur and another, Petitioners 
v. State of Haryana and another, ed a 
dents, (g 

Civil Writ Pein. No. 371 of 1981, D/- 
22-1-1982. ~ 

(A) Land Acquisition Act (1 of 1894), 
S. 4 (1) — Notification under — Un- 
explained delay between publication of 


‘notification in Gazette and publication of 
‘its substance in the locality concerned — 


Proceedings emanating from it are void. 
AIR 1976 Punj & Har 279 (FB) and 
1977 Rev LR 337 (Punj& Har), Foll. 
` (Para 3) 
(B) Land Acquisition Act (1 of 1894), 
Ss. 4, 23 — Land acquisition — Power 
of, has to be exercised reasonable, mean- 
ing that award must be passed expedi- 
tiously — Issuing notification under S. 4 
for freezing price and passing award at 
convenient time is against scheme of Aet. . 
The statutory power conferred on the 
State by the Act, viz., the power to ac- 
quire the land compulsorily has to be 
exercised reasonable and fairly | which , 
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necessarily means that the award must 
be passed with reasonable expedition. It 
is the scheme and intendment of the Act 
that the award should be passed as early 
as. possible in the circumstances of the 
case. As such to issue no-ification under 
Sec. 4 only for the purpose of pegging 
down or freezing the price of the land 
proposed to be acquired end then wait 
for a convenient and opportune time to 
pass an award is a course of conduct 
which is alien to the scheme and intend- 
ment of the Act. If the Land Acquisition 
Authorities are allowed to issue a notifi- 
cation under S. 4 (1) anc then to wait 
and ultimately pay compensation as and 
when they please on the basis of the 
market price of the land as on the date 
of the notification under S. 4 by invok~ 
ing provisions of S. 23 (1) the said com- 
pensation can hardly represent a reason- 
able and fair compensatior. This attitude 
of the acquiring authorities cannot possi= 
bly be countenanced. (Para 8) 

(C) Constitution of India, Art. 226 — 
Writ petition — Laches — Petition by 
landlord seeking relief against delay in 
completion of land acquisition proceed- 
ings by Authorities — Authorities cannot 
turn round and defend petttion on ground 
of laches, - (Para 9) 
Cases Referred : Chronological Paras 
1982 Rev LR 78 (Punj & =lar) 4,7 
(1981) Civil Writ No. 1026 of 1981, Dj- 

24-8-1981 (Punj & Har) Ram Krishan 


a 


Shroff v. State of Haryana 4, 8 
AIR 1980 SC 64 5, 8 
sILR (1980) 2 Punj & Har 403 : 1980 Pun 
LJ 414. 4,7 


1977 Rev LR 337 : 1977 Fun LJ 398 3 


AIR 1976 Punj & Har 278: 78 Pun LR 
545 (FB) 3 
AIR 1975 SC 2190 9 


’ AIR 1968 SC 1223 8 

H. L- Sarin, Sr. Advocate with M. L. 
Sarin, for Petitioners; Harbhagwan Singh, 
Advocate General, Haryana with Bhop- 
inderjit Singh, Addl. Advocate General, 
Haryana, for Respondents. 

ORDER :— Two notificacions issued by 
the State Government under Ss. 4 and 
6 of the Land Acquisition Act. (for short 
the Act) on Nov. 4, 1977 and Oct. 24, 
1980, respectively, for the acquisition of 
174.46 acres of land including the land 
of the petitioners in these Writ Petitions 
Nos. 371, 309 and 372 of 1981, situated 
within the revenue estate of Atmadpur, 
Tahsil! Ballabgarh. District Faridabad, 
are impugned primarily om the grounds 
that (i) there has been no compliance of 
the provisions of sub-sec. (1) of S. 4 of 
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the Act in as much as substance of noti- 
fication has not been published in 
the locality concerned simultaneously 
with its publication in the Gazette and 
(ii) there was no bona fide need for ac- 
quiring the property in question ang the 
notifications had been issued for a col- 
lateral purpose of pegging down the 


. prices to the date of the notification and 


thus amounted to abuse of power. 


2.: On behalf of the respondents, it 
has been explained in their return that 
the substance of the notification issued 
under S. 4 of the Act was published on 
Nov. 9, 1977 and this fact is evidenced by 
the Rapat Roznamcha No. 104 dated Nov. 
9, 1979, recorded with the Halqa Patwari; 
acquisition proceedings are in progress 
and the petitioners would be paid due 
compensation in accordance with law be- 
fore taking over the possession from 
them. 


3. After hearing the learned counsel 
for the parties I find merit in the above 
noted two contentions raised by the peti- 
tioners. Even if the stand of the respon- 
dents to the effect that the substance of 
the notification was published in the 
locality concerned is accepted as correct 
— though it is seriously being disputed 
by the learned counsel for the petitioners 
with the allegation that the entry in the 
Roznamcha of the Patwari is only a 
paper transaction — still I find no ex- 
planation whatsoever for the delay that 
has occurred between the dates of the 
publication of the notification in the 
Gazette and the alleged publication of its 
substance in the locality concerned. In 
the absence of any such explanation, the 
proceedings emanating from the im- 
pugned notification are obviously render- 
ed void. This has been so ruled by a Full 
Bench of this Court in Rattan Singh v. 
State of Punjab, (1976) 78 Pun LR 545: 
(AIR 1976 Punj & Har 279). Yet in an- 
other Division Bench judgment of this 
Court in Murari Lal Bhargava v. State 
of Haryana, 1977 Rev LR 337, the delay 
of six days between the two dates, ie, 
the date of publication in the gazette and 
in the locality concerned, in the absence 
of any explanation on the part of the ac- 
quiring authorities for the same, was 
found to be enough to quash ‘the im- 
pugned notifications. 

4. In support of his second contention, 
the learned counsel relies on the follow- 
ing indisputable facts. The impugned 
notification under S. 6 was issued . just 
ten days before the expiry of the statu- 
tory period of three years from the is- 
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suance of the notification indet S. 4 of 
the Act. Earlier to the issuance of the 
` notification under Sec. 4 of the Act on 
Nov. 4, 1977, a similar notification had 
been issued on Oct. T, 1973 but that noti- 
fication, automatically lapsed as it was 
not followed by a notification|under S. 6, 
within- the prescribed period of- three 
years. No further action except the pub- 
lication of the two notifications has been 
taken by the authorities concerned to 
complete the acquisition |proceedings 
either till the filing of these petitions or 
even till today. So much so, even 
a notice under S. 9 of the Act has. not 
been -issued to the landowner-claimants, 
what to talk of the assessment of com- 
pensation payable to them. It is on the 
basis of these premises that ithe learned 
counsel maintains that the sole purpose 
of issuing these two impugned notifica- 
tions was to peg down the prices to the 
date of notification under S. 4 of the Act 
for future acquisition of this|land. This 
abuse of power of compulsory acquisi- 
tion, 
cannot possibly be allowed. The delay or 
non-action on the part of the respondent 
authorities in completing the acquisition 
proceedings is obviously indicative of 
the fact that there was no need to ac- 
quire the land on the’date it was.so noti- 
fied, that is, Nov. 4, 1977. Ini support of 
this contention, the learned ‘counsel for 
the petitioners squarely relies on the 
following judgments of: this !Court :— 
1. Man Singh v. State of Punjab, ILR 
(1980) 2 Punj and Har 403. 


2. Civil Writ No.’ 4230 of 1981 (Naval 


Singh v. State of Haryana) | decided on 
Jan. 11, 1982.* i; 
3. Civil Writ No. 1028 of 1981. (Ram 


Krishan Shroff v. State of Haryana) de- 
cided on Aug. 24, 1981. - a 

5. On behalf of the respondents, how- 
ever, it is contended in the light of the 
observations of their Lordships of the 
Supreme Court in Gujarat State Trans- 
port Corporation v. Valji Mulji Soneji, 
AIR 1980 SC 64 that the delay of about 
three years that has occurred, in the is- 
suance of the notification under Sec. 6 
after the publication of the notification 
under. S. 4 of the Act, cannot be taken 
notice of for the reason that the statute 
itself confers powers and prescribes time 
within which this power could be exer- 
cised and since the statutory power has 
been exercised within . the 
period, the Court cannot examine the 
question of delay and record a finding 
*Reported-in 1982 Rev LR 78. 
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according to the learned counsel, 


prescribed . 


A.L R. 


that there was unreasonable delay in the 
exercise of the powér by the respondent 
authorities, ` 

6. Realising the force of the observa- 
tions of the Supreme Court in the above- 
noted judgment, the learned counsel for A 
the petitioners explains that (i) the same * 
are only based on the facts of that case 
and their Lordships ‘do not lay down as 
a general rule that the State authorities 
are entitled to deliberately delay the is~ 
suance of the notification under S. 6 of 


‘the Act for three years after the publi- 
‘cation of the notification under S. 4 of 
-the Act and (ii) the phraseology of the 


first proviso to sub-sec, (i) of S. 6 of the 
Act which makes it imperative for- the’ 
acquiring authorities to publish the de- 
claration under S. 6 within a period of 
three years from the publication of the 
notificdtion under S. 4 of the Act, is in 
the negative form; thereby injuncting the 
acquiring authorities not to delay the 
publication for more than three years. 
This, according to the learned counsel, 
lays down the outer time limit for the 


. publication of the notification under S. 6 


of the Act and it does not mean that the 
authorities are entitled to delay this pub- 
lication for that much period without any 
justification or any basis. The learned 
counsel maintains that even if an execu- 
tive ‘authority has the jurisdiction to ac- 
quire the land of a landowner, still the 
power has to be exercised in a manner 
which does not render it arbitrary. Ac- 
cording to him, the respondent author- 
ities are under an_ obligation to complete. 


the acquisition proceedings within a rea~* 


sonable time and without any’ unjustifi- 
able delay so that the landowner gets a 
reasonable compensation for his land. He 
points out that the principle of awarding 
compensation is based on the right of the ` 
owner to be indemnified by the commun- 
ity for whose benefit he is being depriv- 
ed of the property against his will. Com- 
pensation would essentially mean a just 
equivalent of what the owner has been 
deprived of. In other words, the owner 
whois deprived of -his property should 
be enabled by the compensation awarded 
to him to place himself in substantially 
the same position in which he was befors 
the acquisition. He further asserts thaf 
this principle has to be kept in mind by 
the respondent authorities and this is 
more so in the present day conditions 
when the prices of lands around urban 
areas are witnessing a phenominal rise 
and maintain an ever-increasing trend. . 
7. In support of his first contention,“ 
fhe learned counsel relies on the obser- 
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vations of the Division 3ench of `this 
Court in Naval Singh’s case (supra). - In 
somewhat similar circumstañces, . when 
an argument was raised by the. State 
counsel to the- effect that no period of 
limitation has been prescribed for deter- 
mining the compensation and giving of 
an award the learned Judges observed 
after noticing the above noted judgment 
of the Supreme Court ds follows :— 
“However, the facts in that case were 
enlirely different. In that case, the noti- 
fication under S. 4 of the Act was issued 
on Oct. 10, 1952, and tha following ac- 
tion was taken by the State Government 
expeditiously within less than a year by 
issuing a notification under S. 6 on Aug.. 
14, 1953. The landowners filed a suit 
challenging- the notificatims. They lost 
in different Courts but centinued pursu- 
ing their remedies’ and fhe matter was 
ultimately decided in the Supreme Court 
in 1963, whereafter action was taken. for 
determining the compensation. So, it was 
the landowner who had delayed the’ pro- 
ceedings and the State was not at fault, 
The ratio of this case wil not be appli- 
cable to the facts of the present case.” 


‘The learned Judges of the Division 


Bench quashed the impugned notification 
under Ss. 4 and 6 of the ct on the basis 
of the earlier juddgment in Man Singh’s 
case (ILR (1980) 2 Purj & Har 403) 
(upia: S 


8. After giving thoughtful considera- 
tion to the’ entire matter I feel that in 
view of the observations of their Lord- 
ships of the Supreme Ccurt in para 16 
of the judgment, though hardly any. 
scope has been left — at least before me 

— to examine the above noted first sub- 
mission of the learned counsel in any 
great depth, yet I find that the given 
facts and circumstances preceding and 
following the two notifications in the case 
in hand, do justify the learned counsel’s 
submission to the effect that the omis- 
sions and commissions of the respondent 
authorities have resulted in: arbitrariness 
and deprivation of a reasonable compen- 
sation for the acquired lend. As has al- 
ready been pointed out, there is abso- 
lutely no explanation for the non-taking 
of any steps subsequent io the issuance 
of the impugned notification under S. 6 of 
the Act. ‘Neither any notice under S. 9 
of the Act asking the petitioners to file 
their claim for compensa-ion payable to: 
them for the land sought to be acquired 
has been issued nor has ‘any step been 
taken towards the completion of the ac- 
quisition. It is obvious that the ee 
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notification under S..4 of- the Act was 
issued four years ago and in the light 
of the provisions of S. 23 (1) of the Act, 
compensation payable to the petitioners 
is the ‘market value’ of the land on that 
date. This too has to be paid only after 
the passing of the award. It is equally 
true that the possession is to be taken 
from the petitioners after the passing of 
the award and till then. they are entitled 
to reap the benefits from the land, yet 
it cannot possibly be denied that the is- 
suance of this notification did have the 
effect of freezing the market price of the 
land. It resulted in two ways; firstly, 
the market value of the land. to be ac- 
quired was to be determined on the date 
of the notification under S. 4 (1) of the 
Act and-secondly, any outlay or improve~ 
ments on or disposal of the land acquir- 
ed commenced, made or effected without 
the sanction of the Collector, after the 
date of the publication of the notification 
under S; 4 (1) was to be ignored in deter- 
mining ‘the compensation (see Section 24 
seventhly). Not only this the earlier pub- 
lication of a similar notification under 
S. 4 of the Act on Oct. 1, 1973, also had 
a similar effect. Thus it is patent that 
what is going to be paid to the petitioners 
ultimately — when it is going to be paid 
is not as yet certain — would virtually 
be the price of the land as it existed on 
October 1, 1973. It cannot be gainsaid 
that the scheme and intendment of thej 
Act is that the award should be passed; 
as early as possible in the circumstances! 
of the case. It can hardly be denied that! 
over the last several years there has 
been a substantial rise in the prices of: 
agricultural land, urban vacant sites and 
immoveable properties. In the case of 
major towns and cities the increase has’ 
been phenomenal. If the land acquisition. 
authorities are allowed toissue anotifica-! 
tion under S. 4 (1) of the Act and then' 
to wait and ultimately pay compensation! 
as and when they please on the basis of: 
the market price of the land as on the 
date of the notification under S. 4 of the! 
Act, the said compensation can hardly| 
represent a reasonable and fair compen- 
sation. This attitude of the acquiring 
authorities cannot possibly be counten-| 
anced. Procedure under the Act is very 
simple in nature. Questions of title or 
disputed claim can neither be considera 
ed nor adjudicated upon by the author- 
ities concerned: The Land Acquisition 
Collector has only to assess the market 
price of the acquired land and his award 
ultimately -is only in the nature of an 
offer made by the State, All that the 
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Land Acquisition Officer is required to 
do under the Act after the publication of 
the notification under S. 6 of the Act 15 
to prepare a statement of valuation and 
determine what is the reasonable prica 
payable for the land and then to pass 
an award on that basis. This should not 
ordinarily take much of time! It is of 
course a different matter if] the land- 
owners themselves obstruct the. proceed- 
ings and cause delay by resorting to 
various remedies in Courté as was tha 
case before the Supreme Court - -in Valji 
Mulji Soneji’s case (AIR 1980 Sc 64) 
(supra). In such a case they cannot be 
heard to complain. But where the land- 
owners have not contributed to the de- 
lay in any manner, the Land Acquisition 
Officer cannot sleep over the matter and 
take his own time in passing the Mien 
the 








be passed with reasonable expedition. As 
has already been pointed out ih the cases 
in hand there is absolutely no explana- 


in the completion of the |acquisition 
proceedings or the passing of |the award. 
In the absence of any such, justifiable 
reason for the delay that has taken 
place, the action of the respondent auth- 
orities is undoubtedly rendered unrea~ 
sonable. and arbitrary exercise of power. 
The impugned notifications could not be 
issued for the purpose of pegging down 
or freezing the price as the case is found 
to be and then wait for a convenient and 
opportune time to pass an award —such 
ia line of thinking and course |of conduct 
is alien to the scheme and intendment of 
the Land Acquisition Act., This is well 
‘supported by the following observations 
of the Supreme Court in Ambalal Pur- 
Shottam v. Ahmedabad Municipal Corpo- 
ration, AIR 1968 SC 1223 (at iP. 1227):— 


“We are not hereby to be understood 
as suggesting that after issue of the 
notification under Ss, 4 and 6 'the appro- 
priate Government would be justified in 
allowing the matters to drift and to take 
in hand the proceedings for j|assessment 
of compensation whenever they think it 
proper to do. It is intended bythe scheme 
of the Act that the notification under 
S. 6 of the Land Acquisition Act must be 
followed by a proceeding from determin- 
ation of competes. Jamon] any rea- 
sonable delay.. 
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Keeping the above noted principle in 
view in Ram Kishan Shroff’s case (supra), 
Dhillon, J. even quashed the award given 
by the Collector under S. 11 of the Act 
along with the impugned notifications 
under Ss, 4 and 6, 


9. As a last resort, the learned coun-. 
se] for the respondents urges that the 
petitioners be non-suited on the ground 
of laches. He maintains that consider- 
able delay has occurred in the. filing of 
this petition since the publication of the 
impugned notifications. In support of this 
contention of his he relies on certain ob- 
servations of the Supreme Court in 
State of Mysore v. V. K. Kangan, AIR 
1975 SC 2190. In view of the facts and 
circumstances of this case I do not find 
any merit in this submission. Firstly, it 
is to be noticed that the delay in ap 
proaching the Court is not by itself fatal 
Since there is no law of limitation oblig- 
ing a person to approach a Court within 
a particular time. Laches is one of the 
considerations which deserves to be given 
weight in exercise of the jurisdiction un- 
der Art. 226 of the Constitution of 
India and this consideration has primari- 
ly to be applied at the motion stage, that 
is, when the petition is admitted to a 
hearing. Moreover in the type of cases 
in hand where the acquisition proceed- 
ings have been kept pending for a num- 
ber of years and there being no end in 
view, the relief is sought to be granted 
on the ground of inordinate delay on the 
part of the Land Acquisition Officer in 
finalising the proceedings. In such a case 
I am unable to see as to how the respon- 
dents can turn round and -accuse the 
petitioners of laches. Furthermore I find 
that the petitioners were well justified 
in awaiting the fall or lapsing of the im- 
pugned notification under S. 4 of the Act! 
in view of the fact that the respondent 
authorities had allowed their earlier noti- 
fication dated Oct. 1, 1973 to exhaust it- 
self with the expiry of three years, from 
the date of its publication. 


10. For the reasons recorded above, 
I allow these petitions and quash the im- 
pugned notifications so far as these re- 
late to the petitioners’ land. The peti- 
tioners would also be entitled to costs of 
these petitions which are assessed at the 
rate of Rs. 300/- per petition. 


Petition allowed, 
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i G. C. MITAL, J. 

' Bachna Ram, Petitioner v. Nar Singh 
Dass and others, Responcents, 

Civil Revn. No. 2665 of 1981, D/- 8-1- 
1982.* H 

East Punjab Urban Eent Restriction 
Act (3 of 1949), S. 13 — Civil P. C. (1908), 
O. 22, R. 10 — Suit for ejectment — Sale 
of property during pendency of suit — 
Impleadment of vendee as plaintiff — 
Grounds for eviction not affected by 
change in ownership — Impleadment can 
be granted. AIR 1979 Bom 269, Dissented 
from. ` 

' Eviction was sought on three grounds 
namely, (1) building was unsafe and un- 
fit for human habitation, (2) change _of 
user and (3) tenant materially impairing 
value and utility of building. The suit 
property was sold during the pendency of 
the suit. The vendees sought permission 


“under O. 22, R. 10 to be mpleaded in the 


suit as plaintiffs, It was zranted. 
Held, that the grounds were such that 
the change of ownership would not affect 
them in any way, therefore the order 
granting impleadment of the vendees as 
plaintiffs in the pending suit was legal. 
AIR 1973 SC 2110, Relied on; AIR 1979 
Bom 269, Dissented from. (Paras 2, 4) 
According to the provisions of the Act, 
if breaches are committec by the tenant 
after the coming into force of the Act the 
ground for eviction becomes available to 
a landlord which can be pleaded by the 
landlord who wants the premises to b@ 
vacated and this would include the suc< 
cessors as well. (Para 4) 
Cases Referred: Chronological Paras 
AIR 1979 SC 269: (1979) Ren CR 434 3 
AIR 1973 SC 2110: 1973 Ren CR 364 2 
Ashok Bhan, for Petitioner; Vijay 
Thanji, for Respondents. 
ORDER:— The sole point which arises. 


for consideration in this zase is whether 


the successor-in-interest cf the landlord 
can be allowed to continue ejectment ap-« 
plication when the following four grounds 
were pleaded for ejectmert of the tenant: 

1. Non-payment of rent on the first 
date of hearing. 

2. Building being unsafe and unfit for 
human habitation. 
- 3. Change of user; and 

4, The tenant materiall~ impairing the 
value and utility of the building. 


"Against order of S. S. Gupta, P.CS.,- 


Rent Controller, Ludhiana, D/- 19-10- 
1981. 
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Bachna Ram v. Nar -Singh Dass 


-Both the landlords filed an 
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Nar Singh Dass and Gian Chand were 
the landlords and the premises in dispute 
had been let out by them to Bachna Ram. 
application 
for ejectment on the ` aforesaid four 
grounds. While the application was pend- 
ing before the Rent Controller, they sold 
the rights in the property in dispute to 
Smt. Shanti Devi, Smt. Sarla Devi and 
Sunil Kumar, vide two registered sale 
deeds dated 10th of July, 1981 and 29th 
of July, 1981. After purchase the vendees 
filed an application under O. 22, R. 10 of 
the Civil P. C. for being impleaded as 
petitioner-landlords in the pending eject- 
ment petition. The application was oppos- 
ed by the tenant on the ground that the 
purchasers could not be allowed to ba 
impleaded as petitioners, The Rent Con- 
troller allowed the application and im- 
pleaded vendees. This is tenant’s revision 
against the aforesaid order. 

2. After hearing the learned counsel 
for the parties; I am of the view that the 
purchasers have rightly been brought on 
record to continue the ejectment petition 
at least on the following three grounds:-— 

1, Building being unsafe and unfit for 
human habitation; ae 

2. Change of user of the demised pre 
mises; and 

3. Tenant having materially impaired 
the value and utility of the building. 

This view of mine has indirect support 
from Supreme Court decision in Smt, 
Phool Rani v. Naubat Rai Ahluwalia, 1973 
Ren CR 364: (AIR 1973 SC 2110). There 
the landlord died while his appeal was 
pending before the Appellate Authority 
and his legal representatives applied for 
being brought on the record. The only 
ground which was taken in the ejectment 
application was that the landlord requir- 
ed the premises for his personal necessity. 
In the facts of that case, it was’ held 
that the legal representatives could not 
be allowed to be brought on the record 
because the lis in that case centered 
around the personal necessity of the land- 
lord who has filed the ejectment petition 
because it was for him to plead and prove 
the following three things:— 

1. Whether the plaintiff required the 
premises for his occupation and for the 
occupation of his wife, sons, daughters-in- 
law and grandchildren. 

2. Whether the .aforesaid requirement 
is bona fide; and - 

3. Whether the plaintiff has no other 
reasonably’ suitable residential accom-~ 
modation. ; 

. The moment .the Iandlord died and the 
enquiry which was to be made came fo 
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an end a fresh enquiry had to be made 
on all the three points after they were 
pleaded by the legal representatives be- 
cause it is quite possible that! the legal 
representatives may be having ‘other re- 
sidential accommodation in the same 
urban area whereas their predécessor-in- 
interest may not be having, and may not 
be. having personal necessity. According 
to the Supreme Court, this could be done 
only in a fresh pétition and not by sub- 
stitution of the legal representatives. If 
the matter had to be decided lon larger 
principle of law that an ejectment appli- 





cation once filed by a landlord has fo 


come to -an end on his death and cannot 
be continued by his legal representatives 
or will come to an end by sale and cannot 
be continued by the-successor, then it was 
wholly unnecessary to consider| whether 
it would be a fit case for the legal repre- 
sentatives/transferees to continue the pro- 
ceedings. That is why the Supreme Court 
took pains to consider this” matter and 
found in case of personal necessity that 
it cannot be continued. Adopting the rea- 
soning, if the building was ` unsafe and 
unfit for human habitation for the previ- 
ous landlord owning the property, it can- 
not be said that it became a good building 
the moment it was sold by himiand ceas- 
ed to be unsafe and unfit. Similar would 
be the answer to the other two grounds of 
eviction. ' . if 


3. Mr. Ashok Bhan, learned counsel 
for the tenant has cited decision of Bom- 
bay High Court in Shantinath | S. Ghon- 
gade v. Rajmal Uttamchand! Gugale, 
(1979).2 Ren CR 434: (AIR 1979/Bom 269), 
where the ejectment petition on the 
ground of impairment of the value and 
utility of the building as also on the 


ground of change of user, was not allowed 
to be continued by the: vendee, wherein 
it is held as follows (Paras 14 & 15 of 


AIR):— 


“Any landlord who wants to recover 
possession and wants to take advantage 
of the provisions of Section 13) is bound 
to show that certain acts were committed 
by a tenant and, as already pointed out, 
that tenant referred to-in -Section 13 (1) 
(a) and (b) is the tenant of the landlord 
who wants to recover possession. If at the 
time when the alleged acts were commit- 
ted the defendant was not the [tenant of 
the plaintiff-landlord,"in my view, he, as 
a transferee of such property; will not 
be entitled to found his- claim for posses- 
sion on any breaches alleged; to have 
been committed prior to the time when 
the title vested in the plaintiff. pa 








` Amar Singh v. Tej Ram 


A. I. R. 


In this view of the matter, there is a 
clear infirmity in the suit filed by the 
plaintiff inasmuch as admittedly, both the 
breaches alleged to have been committed 
by the aefendant were committed long 
before the plaintiff became the owner of 
the property. Consequently, he was not 
entitled to invoke the provisions of Seca 
tion 13 (1) (a) or (b) of the Rent Act 
against the defendant on the basis of acts 
alleged to have been committed prior to 
20th January, 1971. The fact that those 
breaches continued up to the date of the . 
suit would, in my view, not be material 
because the breaches had already occur~ 
red and there was no question of the 
breaches being continued.” i i 
4. I do not subscribe to the aforesaid 
view. It is nowhere contained in the East 
Punjab Urban Rent: Restriction Act, 1949 
(hereinafter called the Act) with which I 
am concerned that the breaches must be 
committed at a time when the . applicant} 
who came to the Court was the landlord. 
On the contrary what is contained in the 
Act is that if breaches are committed 
after the coming into. force of the Act, the 
ground of eviction becomes available to 
a landlord which can be pleaded by the 
landlord who wants the premises to bel 
vacated and this would include the succes- 
sors as well. Moreover, the . Supreme 
Court decision was not noticed and if that 
had been noticed, the result may have 
been different. 


5. Whether the ground of non-pay~ 
ment of rent would be available to the 
vendees or not, this matter is left upon 
and would be gone into afresh by the 
Rent Controller. 

6. For the reasons recorded above, I 
do not find any merit in the revision peti- 
tion and dismiss the same with no order 
as to costs, 

. Petition dismissed, 
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Amar ‘Singh, Appellant v. Tej Ram and 
another, Respondents. , 

Regular Second Appeal No. 437 of 1971, 
D/- 18-11-1981:* 

(A) Evidence Act (1 of 1872), S. 64 ~ 
Mode of proof — Deed of adoption pro- 
duced, before trial court but no objection 
taken regarding mode of proof — Party 


*Against judgment and decree of K. GC 
Grover, Addl Dist. J., Karnal, D/~ 27-2« 
1971. 
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disputing fact of adoption is precluded 
from raising objection for first time in 
appeal, AIR 1943 PC 83, AIR 1958 Punj 
116 and AIR 1972 SC 6€8, Rel. on. : 
: (Para 5) 
(B) Hindu Adoptions and Maintenance 
Act (78 of 1956), Ss. 10.16 — Presump- 
tion u/s. 16 — Validity of adoption chal- 
lenged on ground that adoptee was over 
15 years and married and plaintiff had 
not proved u/s. 10 that custom permitted 
such adoption — Plaintiff producing re- 
gistered deed of adoptien — Court shall 
presume that adoption was valid and it 
is for defendant challenging validity to 
rebut presumption, (1963) 70 Pun LR 535, 
Rel. on. (Para 8) 
(C) Hindu Adoptions and. Maintenance 
Act (78 of 1956), S. 10 — Custom — Proof 
of — Validity of adoption challenged on 
ground that adoptee was over 15 years 
and married and plaintiff had not proved 
that custom permitted such’ adoption — 
Plea not taken in written statement — 
Held, plaintiff was, therefore, not requir- 
ed to plead and prove =xistence of such 
custom, AIR 1953 SC 235 and AIR 1973 
Punj 387, Disting. (Para 10) 
(D) Hindu Adoptions and Maintenance 
Act (78 of 1956), S. 10 — Custom — Proof 
of — Person above 15 years and married 
adopted by Jats from Punjab who were 
governed by customary law under which 
such adoption could teke place — Held 
custom was not required to be proved for 
purpose of establishing validity of adop- 
tion, (Evidence Act (1872), S. 57). 
If the Courts have recognised the cus- 


Amar Singh v, 


fom in a particular matter for a long time, > 


that is considered to be the law and it is 
not necessary to prove it. The Courts can 
take judicial notice of such a custom. It 
is well-recognised that the Jats in the 
State of Haryana, which was earlier a 
part of the erstwhile State of Punjab, are 
governed by customary law. In para 36 
of Rattigan’s Digest of Customary Law in 
the Punjab, it is clearly stated that there 
are no restrictions as regards the age or 
the degree of relationskip of the person 
to be adopted. It is also well-settled that 
a married man having children can be 


adopted under custom. AIR 1959 SC 1041 - 
and (1922) ILR 49 Cal 120 (PC), Rel. on. 


(Para 13) 
Cases Referred: Chronological Paras 
AIR 1973 Punj 387: 1972 Pun LJ 623 10 


‘AIR 1972 SC 608 f 6 


(1968) 70 Pun LR 535: ELR (1968) 2 Punj 
231 8 


AIR 1966 Punj 258 ' l ` 14 
AIR 1959 SC 1041 ' -3 
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AIR 1958 Punj 116: (1957) 59 Pun LR 
650 : 6 


ATR 1953 SC 235 : 10 
AIR 1951 Punj 239 i 13 
AIR 1951 Punj 242: 13 
AIR~ 1943 PC 83: 1943 All LJ 292 6 
ATR 1922 PC 2: ILR 49 Cal 120 13 
AIR 1918 PC 81: 45 Ind App 148: (1918) 

16 All LJ 833 13 


B. S. Jawandha, for Appellant; Suresh 
Amba, for Respondents. 


JUDGMENT:— This second appeal has 
been filed by Amar Singh defendant 
against the judgment and decree of the 
Additional District Judge, Karnal, affirm- 
ing those of the trial Court by which the 
suit of the plaintiff for possession by pre- 
emption had been decreed, 


2. Briefly, the facts are that Harkesh 
respondent No. 2 sold land measuring 78 
Kanals 18 Marlas situated in village 
Mandi to Amar Singh defendant for a 
consideration of Rs. 26,000 vide sale deed 
dt. 26th May, 1966. Tej Ram plaintiff filed 
a suit for possession by pre-emption on 
the ground that he was father’s brother's 
son of Harkesh vendor. He took some 
other pleas which are not relevant for 
determination of the appeal. 


3- The suit was contested by the de- 
fendant-vendee who controverted the al- 
legations of the plaintiff and inter alia 
pleaded that Harkesh was not the adopt- 
ed son of Smt. Hanso as no adoption took 
place. It was next averred that he was 
the son of Phalel son of Baru with whom 


, the plaintiff was not connected.. He, there- 


fore, pleaded that the plaintiff had no 
superior right of pre-emption. 


4. On the pleadings of the parties, the 
learned Subordinate Judge framed seven 
issues. In appeal. however, the following 
two issues are relevant:— 

I. Whether the plaintiff has a superior 
right of pre-emption? . 

2. Whether the vendor Harkesh is not 
the adopted son of Smt. Hanso and can 
the defendant No. 1 challenge the same? 
He held that Harkesh was the adopted 
son of Smt. Hanso and the plaintiff was 
his father’s brother’s son. Consequently, 
he passed a decree for possession in 
favour of the plaintiff on payment of 
Rs. 27,832.50, Amar Singh defendant No. 


1 filed an appeal before the Additional 


District Judge, Karnal, who affirmed the 
judgment and.decree of the trial Court 
and dismissed the same. He has come up 
in second appeal to this Court. 

5. The first contention of Mr. Jawanda 
is that the original registered deed of 


4 
1 
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adoption has not been produced and- the 
plaintiff-respondent did not make out a 
case for leading secondary jevidence, 
Therefore, the adoption deed cannot be 
taken into consideration for Sepermining 
the issues. 

6. T regret my inability to accept the 
contention. The objection regarding the 
mode of proof should have beeni taken at 
the time when the document was exhibit- 
ed. In case the document is jexhibited 
without any such objection, a party to 
the litigation cannot be allowed j to raise 
an objection regarding it for the first 
time in appeal. In the aforesaid | view, I 
‘am fortified by the observations,in Gopal 
Das v. Sri Thakurji, AIR 1943 FC 83, S 
Anup Singh v. Sardarni Harbans Kaur, 
(1957) 59 Pun LR 650: (AIR 1958 Punj 
116) and P. C. Purushothama Reddiar v. 
S. Perumal, AIR 1972°SC 608. In Gopal 
Das’s case. (supra), it was held that where 
the objection to be taken is not that the 
document is in itself inadmissible but 
that the mode of proof put forward is irre- 
gular or insufficient, it is. essential that 
the objection should be taken at the trial 
before the document is marked as an ex- 
hibit and admitted to the record. A party 
cannot lie by until the case comes before 
a Court of appeal and then complain for 
the first time of the mode of proof. This 
case was followed by this Court in Anup 
Singh’s case (supra) and similar, observa- 
tions were made. The above view was 
affirmed by the Supreme Court in P. C. 
Purushothama Reddiar’s case (supra). 


7. The next contention of Mr: Jawanda _ 





is that Harkesh was more than| 15 years 


of age and was married at the: time of 


adoption. Under S. 10 of the Hindu Adop- 
tions and Maintenance Act, 1956 (herein- 
after referred to as ‘the Act’) such a per- 
son could not be adopted unless custom 
applicable to the parties allows that. He 
urges that custom should be pleaded and 


proved which has not been done in the. 


present case. 


8. I have heard the learned OR af 
considerable length and given thoughtful 
consideration to their arguments. In the 
present case, Harkesh was adopted by a 
registered adoption deed dt. 12th Nov. 
1963, S. 16 of the Act reads as follows:— 
5 “Wherever any document registered 
under any law for the time being in force 
is produced before any court ‘purporting 
to record an adoption made and is signed 
by the person giving and the person tak- 


ing the child in adoption, the court shall. 


presume that the adoption has been made 
in compliance with the provisions of this 
Act unless and until it is disproved.” 


Í 


| 
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From a reading of the section it is evident! 
that if there is a registered document o 

adoption signed by the person giving an 

the person taking the child in adoption, 
the Court is required to presume that thel 
adoption had been made in compliance} 
with the provisions of the Act. In that} 
eventuality it is on the other side to dis- 
prove the adoption. In the aforesaid view,| 
I get support from Basdeo Bhardwaj v, 
Ram Sarup, (1968) 70 Pun LR 535, where- 
in it is observed that where there is a re~ 
gistered document relating to adoption, 
the presumption shall be drawn in favour 
of adoption and it is then for the other 
side to disprove that adoption. The pre- 


‘sumption has to be disproved by the other 


party by leading cogent evidence in re- 
buttal. It is further observed that where 
no such evidence is led, the legal pre- 
sumption remains unaffected not having 
been disproved. In view of the document 
and the position of Jaw, it is to be pre-| | 
sumed that Harkesh was validly adopted 
and it is for the other side to rebut that 
presumption. 


9. In the present case, in addition to 


‘the registered edoption deed, the adop- 


tion of Harkesh has been admitted by the 
appellant as well. In the agreement to sell 
dt, 2-4-1965 (Exhibit D-2) to which Har- 
kesh respondent and the appellant are 
parties, the former described himself as 
adopted son of Smt. Hanso wd/o Net Raj. 
On the same day Rs. 7,300 were paid by 


.the appellant ta Harkesh and the latter 


executed a receipt (Exhibit D-3); in his 
favour. In the receipt again he described 
himself as adopted son of Smt. Hanso. 
Again in the sele deed (Exhibit, D-3) he 
described himself as adopted son of Smt. 
Hanso. No doukt in the latter two docu- 
ments the appellant did not put his signa~ 
tures yet he accepted those documents as 
correct, He also appeared before the Re- 
gistrar when the sale deed was presented 
to him and signed under the endorsement. 
He was present at the time when the said 
documents were executed. In the said 
circumstances, he is also estopped from 
saying that he does not admit Harkesh to 
be the adopted son of Smt. Hanso. 


10. Now the question to be seen is as 
to whether the plaintiff-respondent had 
to plead and prove u/s. 10 of the Act that 
according to the custom a person who is 
above 15 and married can be adopted. 
The plaintiff-respondent in his plaint had 
stated that he had a superior right of pre- 
emption being the father’s brother’s son i 
of Harkesh. Tha defendant in the written 
statement denied the aforesaid fact and 
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pleaded that he had been wrongly de- 
scribed as the adopted son of Smt. Hanso 
and in fact no adoption taok place. The 
relevant para of the written statement 
reads as follows:-— 


“That Harkesh has been wrongly de- 
scribed as adopted son of Smt. Hanso. In 
fact no such adoption took place nor 
could any such ceremonies performed. 
Harkesh is the son of Phulail son of Baru 
and thus the plaintiff has got no right of 
pre-emption, the parties being Jats gov- 
erned by customary law.” 


Amar Singh v. 


` He did not plead that the plaintiff-réspon~ 


+ 


dent could not be adoptec as he was more 
than 15 years of age and was a married 
person. The plaintiff-respondent in the 
replication asserted that he was not the 
son of Phulail but had been adopted by 
Smt. Hanso. As the plea regarding the 
adoption being invalid on the ground that 
he was above 15 years of age and was 
married, had not been tazen in the writ- 
ten statement, there was no occasion for 
him to take a plea in the replication that 
there was custom under which a person 
who was above 15 and married could be 
adopted. In view of the aforesaid plead- 
ings issue No. 2, as mentioned above, was 
framed and the onus of the issue was 
placed on defendant No. 1. Now he can~ 
not turn round and say that it was for 
the plaintiff-respondent to plead and 
prove custom to the effect that. the person 
who is above 15 and married can be 
adopted according to it. The learned coun- 
sel for the appellant has referred to Tro- 
jan & Co. v. RM.M.N. Nagappa Chettiar, 
AIR 1953 SC 235 and Skanti v. Surta, 
1972 Pun LJ 623: (AIR 1973 Punj 387). 
In the former case it was observed that 
the decision of a case cannot be based 
on grounds outside the pleadings of the 
parties and it is the case pleaded that has 
to be found, In the latter case, it was held 
that it was an absolute necessity that the 
determination in a cause should be found- 
ed upon a case to be found in the plead- 
ings or involved in or consistent with the 
case thereby made. There cannot be any 
dispute about the correctness of the ob- 
servations but both the eases are distin- 
guishable on facts. In those cases, there 
was no such section where certain pre- 
sumption as provided in 5. 16 of the Act 
could be drawn. i 
11. In view of the registered adoption 
deed and the provisions of S. 16 of the 
Act, it was the duty of the appellant to 
plead in the written statement that Har- 
kesh respondent could nct be adopted as 
he was a married person and was more 
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than 15 years of age. In the absence of 
the plea, it is to be presumed that his 
adoption was not challenged on these 
grounds. The appellant cannot be allowed 
to say that it was for the plaintiff-respon- 
dent to plead and prove the custom ac- 
cording to which a person who was above 
15 years of age and married could be 
adopted. 

12. The learned counsel for the plain- 
tiff-respondent has sought to urge that 
in the absence of the pleading that a per- 
son who is above the age of 15 years and 
married could not be adopted, the evi- 
dence regarding the custom to the con- 
trary could not be given. He has, how- 
ever, argued that the general custom 
which has been recognised by the Courts 
becomes the law of the land and it is not 
necessary to prove it. According to him, 
in the Punjab. the general custom 
amongst the Jats is that a person who is 
above the age of 15 years and married 
can be adopted. 


13. I find force in the contention o 
the learned counsel, It is well-settled 
that if the Courts have recognised the 
custom in a particular matter for a long 
time, that is considered to be the law and 
it is not necessary to prove it. The Courts 
can take judicial notice of such a custom.| 
In the aforesaid view, I am fortified by 
the Supreme Court in Ujagar Singh v. 
Mst. Jeo, AIR 1959 SC 1041. The follow- 
ing observations may be read with ad- _ 
vantage (at p. 1045):— 


“It therefore appears to us that the 
ordinary rule is that all customs, general 
or otherwise, have to be proved. Under 
S. 57 of the Evidence Act, however, no- 
thing need be proved of which courts can 
take judicial notice. Therefore it is said 
that if there is a custom of which the 
Courts can take judicial notice, it need 
not be proved. Now, the circumstances 
in which the courts can take judicial no- 
tice of a custom were stated by Lord 
Dunedin in Raja Rama Rao v. Raja of 
Pittapur, 45 Ind App 148 at pp. 154, 155: 
(AIR 1918 PC 81 at p. 83), in the follow- 
ing words, “When a custom or usage, 
whether in regard to a tenure or a con- 
tract or a family right, is repeatedly 
brought to the notice of the Courts of a 
country, the Courts may hold that custom 
or usage to be introduced into the law 
without necessity of proof in each indivi- 
dual case”. When a custom has been so 
recognised by the courts, it passes into 
the law of the land and the proof of it 
then becomes unnecessary u/s. 57 (1) of 
the Evidence Act. It appears to us that 
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in the courts in the Punjab the expres- 
sion “general custom” has really been 
used in this sense, namely, that a custom 
has by repeated recognition by courts, 
become entitled to judicial notice as was 
said in Bawa Singh v. Mt. Taro; AIR 1951 
Punj 239, and Sukhwant Kaur y. Balwant 
Singh, AIR 1951 Punj 242.” 
Admittedly, the parties are Jats, I is 
well-recognised that the Jats in the State 
of Haryana, which was earlier|a part of 
the erstwhile State of Punjab,'are gov- 
erned by customary law.. In para 36 of 
Rattigan’s Digest of Customary Law in 
\the Punjab, it is clearly stated ithat there 
are no restrictions as regards the age or 
the degree of relationship of the person 
to be adopted. It is also well-settled that 
a married man having children can be 
adopted under custom. Reference in this 
regard may be made to Ramkishore v. 
Jainarayan, (1922) ILR .49 iCal 120: 

(AIR 1922 PC 2), wherein it: has 
been observed that under ithe Cus- 
tomary Law, a brother can be ad- 
opted, a daughter’s son can be adopted; 
there is no limit as to the age of the per- 
son who may be adopted; a married man 
who has had children may be adopted; 
and a guardian may give a boy in adop- 
tion, No contrary view has been brought 
to my notice to the effect that amongst 
Jats such a person cannot be ‘adopted. 
Therefore, I am of the opinion that the 
adoption of Harkesh respondent, cannot 
be challenged on this ground. 


14. Faced with that situation, Mr. 
Jawanda has further urged that in the 
present case the adoption, if there is any, 
is an appointment of an heir and as such 
Harkesh has not been transplanted into 
the family of the adopter. According to 
him, in that situation, the plaintiff-re- 
Spondent does not get any right to pre- 
empt the sale effected by him! He forti- 
fies his contention by referring to Inder 
Singh v. Kartar Singh, AIR 1966 _Punj 
258. 

15. I am not impressed with this con- 
tention of- the learned- "counsel, either in 

` the Courts below the case has been argu- 
ed on the assumption that the| provisions 
of the Act-are applicable to` the parties. 
The learned counsel also made a refer- 
_ ence to them before me. S. 12|of the Act 

provides that an adopted child shall be 
deemed to be the child of his adoptive 
mother for all purposes with effect- from 
the date of the adoption and | from such 
date the ties of the child in the family of 
his birth shall be deemed to be severed 
and replaced by those - created by the 
adoption in the adoptive family, From 


i 
i 
i 
I 
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-to the owner or the owners of 
«mises, Persons who may lay no claim of 
‘title to the property would nevertheless 
‘come within the wide amplitude of the 
‘definition. Equally ‘patent it is that 


From order of B: S. Nehra, 


A.I. BR. 


the section, it is clear that the adopted 
Person severs all relations with his natu- 
ral family and he gets all his rights in 
the adoptive family. Therefore, it cannot 
be said that the relations of the adopted 
son who fall within the provisions of Sec- 
tion 15 of the Punjab Pre-emption Act 
on the adoptor’s side cannot file a suit 
for pre-emption, I am supported in the 
above observations by Inder Singh’s case 
(supra), referred to by the learned coun- 
Sel for the appellant. In that case, pre- 
emption was sought u/s. 15 (1) (a), third- 
ly, of the Punjab Pre-emption Act, 
against the alienation of the vendor who 
had been adopted. It was held by the 
learned Judge that the right of pre-emp- 


‘tion conferred by the said section on the. 


father’s brother or father’s brother’s son 
of the vendor js available even if the re- 


lationship is created by adoption or ap- - 


pointment of an heir. I do not think the 
learned counsel can derive any benefit 
from the said case. 

16. For the aforesaid reasons, I do not 
find any merit in the appeal and dismiss 
the same with no order as to costs. 

Appeal dismissed. 
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S. S. SANDHAWALIA, C. J. AND 
BHOPINDER SINGH DHILLON, J. 


Mathura Dass, Petitioner v. Smt. Ram 


Piari, Respondent, 


Civil Revn. No. 2740 of 1980, D/- 30-10-, ` 


1981.* 

East Punjab Rent Restriction Act (3 of 
1949), S. 13 (3) (a) r/w S. 2 (c) — Appli- 
cation by landlord for ejectment — Ap- 
plication by one of the many co-land- 


wer 


lords is maintainable. (1980) 2 Rent LE © 


752 (Mad), Dissented from. 

The definition- of ‘landlord’ in S- 2 (cj 
is wide ranging one including within: its 
sweep a number of persons. Particularly 
noticeable is the fact that the ‘landlord’ 
under the Act is not necessarily confined 
the pre- 


the 
statute herein does not necessarily visua- 
lise a single landlord but also a plurality 
thereof. Once that is so one can turn to 
S. 13 (3) (a) which indicates that the Act 
.visualises the filing of an application by a 
landlord. This is of particular significance 


Appellate 
_ Authority, Ferozepore,*D/- 5-8-1980. ` 


CZ/DZ/B79/82/RSK 


we 


ta 
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in the context that the definition of ‘land- 
lord’ positively visualises a plurality 
thereof, The requirement of sub-sec. (3) 
above is not that ‘fhe landlord’ should 
move an application or “all the landlords” 
should do so. It suffices if ‘a landlord’ 
does so. It would thus appear that on the 
particular provision of the present Act 
an ejectment application by one of the 
many landlords would be maintainable, 
apart from any other considerations. AIR 
1976 SC 2335, AIR 1977 SC 1599, (1980) 
2 Ren CR 137 (Punj & Har) and (1981) 1 
Mad LJ 240, Rel. on; (1980) 2 Rent LR 752 
(Mad), Dissented from. (Para §) 
Cases Referred: . Chrcnological’ Paras 


` (1981) 1 Mad LJ 240 : 93 Mad: LW 820 


11; 13 

(1980) 2 Rent LR 752: (1980) 1 Mad LJ 
274 10 
(1980) 2 Ren CR 137 (Pinj & Har) 9 


(1979) 1 Rent LR 312 (Punj) 3, 9 
AIR 1977 SC 1599 ` 8, 10 
AIR 1976°SC 2335 7.°8, 10 
(1966) C. R. No. 326 of 1965, D/- 10-3- 


1966 (Punj), Agya Rar v. Amrik Singh 
. f 9 


(1965) C. R. No. 630 of 1964, D/- 30-4- 
1965 (Punj), Shiv Dev? v. Firm Maha- 
raj Parshad Piara Lal. -9 
R. L. Sarin, for . Petitioner: 

Chopra, for Respondent. 

S. S. SANDHAWALIA, C, J:— Can 


Ravinder 


one'of the co-landlords a.one maintain an. 


application for ejectment against his ten- 
ant under S. 13 of the East Punjab Rent 
Restriction Act, 1949, is the. significant 
question which has been re-agitated in 
this reference to the Division Bench. 

2. Mathura Dass petitioner who ad- 


. mittedly was one of the co-owners of the 


demised premises had preferred an eject- 
ment application under £. 13 of the East 
Punjab Rent Restriction Act (hereinafter 
called the Act) before the Rent Control- 
ler at Fazilka. The primary ground on 
which it was sought to be pressed was 
the non-payment of rent by the tenant 
and that the premises were required for 
the personal occupation 3f the landlord. 
The ejectment application was resisted on 
behalf of the respondent-tenant and on 
the pleadings of the parties the following 
issues were framed:— 

1. Whether the respondent is liable to 
ejectment on the grounds taken in the 
application? 

2. Whether the application is bad on 
account of non-joinder of necessary. pa 
ties? 3 

3. Relief. ` 
On issue No. 1' the Rent Zontroller came 
to the finding that the 
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tenant was in ~ 
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arrears of rent but held that the peti- 
tioner had failed to establish that he 
needed the demised premises for his bona 
fide use and occupation. Issue No. 2 was 


_ decided in favour of the petitioner with 


the observations that it was well-settled 
that one of the landlords of the demised 
premises can by himself make ‘an appli- 
eation for ejectment without making thé 
other landlords a party thereto. In view 
of the finding on the two issues, the eject- 
ment application was allowed with costs, 

3. On appeal the finding on issue No. 
1 was virtually not challenged and only 
that on issue No. 2 was assailed. The 
learned Appellate Authority relying pri- 
marily:on the recent judgment in Bir 
Bhan v. Kuldip Parkash, (1979) 1 Rent 
LR 312, held that only one of the co- 


‘owners could not maintain an ejectment 


application without impleading the other 
co-owners as well and consequently re- 
versed the finding on issue No, 2 and dis- 
missed the ejectment application. 


4. The present revision’ first came up 
before my learned brother Dhillon J. sit- 
ting singly. Noticing some conflict of pre- 
cedent on the question whether one of 
the many co-landlords alone could main- 
tain the ejectment application he refer- 
red the matter for decision by a larger 
Bench. i ' 


5. As would appear hereinafter there 
is no paucity of precedent both direct and 
by way of analogy on the point. Never- 
theless it is refreshing to examine the 
matter on principle and on the particular 
language of the statute because this as- ` 
pect does not seem to have been ade- 
quately considered in some of the judg- 
ments relied upon by the parties. 


6. What first meets the eye herein is 
the definition of the word ‘landlord’ un- 
der Section 2 (c) of the Act whichis in 
the following terms:— 


"2. In this Act, unless there is anything 
repugnant in the subject or context.— 

: (a) and-(b) 

_(c) ‘landlord’ means any person for’ the 
time being entitled to receive ren; in 
respect of~any building or rented land, 
whether on his own account or on behalf 
of for the benefit of any other person, or 
as a trustee, guardian, receiver, executor 
or administrator for any other person, 
and includes a tenant who sublets any 
building or rented land in the manner 
hereinafter authorised, and, every person 
from time to time deriving title under a 
landlord : . 
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’ It seems manifest from the above that 
the definition is a wide ranging one in- 
cluding within its sweep a number of 
persons, Particularly noticeable | in the 
fact that the ‘landlord’ under the Act is 
not necessarily confined to the owner or 
the owners of the premises, Persons who 
may lay no claim of title to the! property 
would nevertheless come within, the wide 
amplitude of the definition. Equally pa- 
tent it is that the statute herein! been not 

. necessarily visualise a single landlord but 
also plurality thereof. Once that|is so one 
can now turn to S. 13 (3) (a) of the Act 
which is in the following terms:— 

"13 (3) (a). A landlord may apply to 
the Controller for an order directing the 
tenant to put the landlord in possession— 

(i) in the case of residential , building 





(A) ssa , 

(b) he is not occupying another resi- 
dential building in the urban area con- 
cerned; and i 

(c) he has not vacated such a building 
without sufficient cause after the com- 
mencement of this Act, in the said urban, 
area; 

(d) cecceneeceee” SRE 
A plain reading of the above would also 
‘indicate that the Act visualises ithe filing 
of an application by a landlord. This is of 
particular significance in the context that 
the definition of ‘landlord’ positively 
visualises a plurality thereof. The re- 
quirement of sub-sec. (3) above is not 
that the ‘landlord’ should movejan appli- 
cation or ‘all the landlords’ should do so. 
It suffices if ‘a, landlord’ does so! It would 
thus appear that on the particular provi- 
sion of the present Act an  jeiectment 
application by one of the many/| landlords 
would be maintainable, apart from any 
other considerations. : | 


7. Two binding precedents of the final 
Court though under different Rent Acts 
are equally a pointer to the | aforesaid 
view. In Sri Ram Pasricha v. Jagannath, 
AIR 1976 SC 2335, their Lordships were 
considering the analogous provisions of 
S. 13 of the West Bengal Premises Ten- 
ancy Act of 1956..Therein also jan identi- 
cal issue was raised that the application 
for ejectment having not been| made by 
all the .co-owners was, therefore, not 
competent. Repelling such a (contention 
their Lordships concluded as follows (at 
p- 2339):— ; “ 

“Jurisprudentially it is not ‘correct to 
say that a co-owner of a property is not 
its owner. He owns every part. of the 
composite property along with others and 
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it cannot be said that he is only a part- 


“owner or a fractional owner of the pro- 


perty. The position will change only 
when partition takes place. It is, there- 
fore, not possible to accept the submis- 
sion that the plaintiff who is admittedly 
the landlord and co-owner of the pre- 
mises is not the owner of the premises 
within the meaning of Section 13 (1) (f). 
It is not necessary to establish that the 
plaintiff is the only owner of the property 
for the purpose of S. 13 (1) (f) as long as 
he is a co-owner of the property being 
at the same time the acknowledged land- 
lord of the defendants,” 

8 In Smt. Kanta Goel v.-B. P. Pat- 
hak, AIR 1977 SC 1599, their Lordships 
were construing the relevant provisions 
of the Delhi Rent Control Act 1958, which 
are virtually in pari materia with the 
East Punjab Urban Rent Restriction Act, 
1949. Therein also the identical objection 
that one of the many co-owners could not 
maintain the eviction application was 
pointedly raised. Rejecting this conten- 
tion and holding that the ratio in Sri 
Ram Pasricha’s case (supra) was equally 
applicable under the context of the Delhi 
Act also, it was held that the absence of 
the other co-owners on record does not 
disentitle only one of the landlords from 
suing for eviction. 


9. Though the matter would be plain- 
ly concluded by the aforesaid judgments 
even within this Court also there is now 
no room for discordance, Undoubtedly 
there was previously some conflict of 
Opinion betwixt single Bench judgments 
of this Court which has been set at rest 
by the Division Bench in Ram Piari v. 
Dr. Kesho Ram, (1980) 2 Ren CR 1387. 
In the said case the contrary view in 
Agya Ram v. Amrik Singh, C. R. No 
326 of 1965 decided on Mar. 10, 1966; 
Birbhan v. Kuldip Parkash, C. R. No. 
1990 of 1978 decided on 25th Jan. 1979,” 
and Shiv Devi v. Firm Maharaj Parshad 
Piara Lal, C. R. No. 630 of 1964 decided 
on Apr. 30, 1955 was expressly overruled. 


10. In fairness to Mr. Chopra the. 
learned counsel for the respondent, we 
must ` notice his reliance on a single 
Bench judgment of the Madras High 
Court in A. Alagiyanathan v. M. Swami- 
natha Pillai, (1980) 2 Rent LR 752. This 
judgment undoubtedly lends some sup- 
port to the stand taken on behalf of the 
respondent. However, with the greatest 
respect we are unable. to agree with the 
line of reasoning therein. The judgment 
pa ST Sib cece GD DE E Se 
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- authority _ 


of their. Lordships in Sri Ram Pasricha’s 
case (AIR 1976 SC 2335: (supra) though 
referred to was sought te be distinguish- 
ed for what appears to us as inadequate 
reason, The later’ judement of their 
Lordships in Smt. Kamta Goel’s case 
(AIR 1977 SC 1599), however, seems to 
have missed notice altogether. With due 
deference, therefore, J would wish to 
record my dissent from the line of rea- 
soning in A. Alagiyanathan v. M. Swani- 
natha ‘Pillai (supra). Even otherwise it 
calls for notice that the relevant previ- 
sions of the Tamil Nadu Buildings (Lease 
and Rent Control) Act, 1960, which iell 
for consideration. there, re certainly not 
in pari materia with those in the Act It 
bears repetition that I have also rested 
my view on the particular provisions of 
the present Act as well. ; 


11. It would appear that a touch. of 
discordance within the Madras High 
Court itself is disclosed by the sukse- 
quent judgment in Ehasen Bivi v. Naga- 
lakshmi Ammal, (1981) 1 Mad LJ 340. 
Therein it has been hed that an eric- 
tion application by one of the co-owners 
was maintainable and the written consent 
envisaged by S. 10 (8) of the Tamil Nadu 
Buildings. (Lease and Rent Control) Act, 
was not required, 


12. To conclude, both 3n principle and 
precedent the answer to the question 
posed at the outset is rendered in the 
affirmative and it is held that even one 
many co-land-ords can singly 
maintain an application for ejectment 
against his tenant under the Act. 


13. Applying the above rule to. the 
facts of. the present case would make it 
plain that the petitioner is entitled to 
succeed. Both the Rent Controller and 
the Appellate Authority have taken the 
consistent view that the respondent was 
in arrears of rent and he had not tend- 
ered the same for payment to the appli- 
cant on the first date of the hearing end 
was, consequently, liabla to be evicfed. 
The appellate court had reversed <he 
trial court, only on the basis of the sn- 
gle Bench judgment in Birbhan’s case 
((1981) 1 Mad LJ 240) (supra), which, as 


. has been noticed above, now stands al- 


ready overruled. The finding of the ap- 
pellate court on issue No. (2) has, there- 
fore, to be reversed. and as a necessary 
consequence the order of the appellate 


set aside and that of the Rent Controller 
is hereby restored. ` sy 
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14. In view of the earlier conflict of 
precedent in this Court, there will be no 
order as to costs, 
Petition allowed. 
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Gurdev Singh and others, Appellants v. 
Kehar Singh and others, Respondents. 

Letters Patent Appeal No. 152 of 1976, 
D/- 9-10-1981.* : 
_ Custom (Punjab) Riwaj-e-am — Adop- 
tion — Informal adoption of son by way 
of customary appointment of an heir -— 
Adopted son does not lose his right to 
succeed in the family of his natural 
father except when other son or sons 
were alive — Succession. would be gov- 
erned by Hindu Succession Act 30 of 


1956. (Hindu Law — Adoption); (Hindu 
Succession Act (30 of 1956), S. 8). 
When adoption is informal, meaning 


thereby customary appointment of an 
heir merely to succeed to the adoptive 
father, then he does not. succeed to the 
collaterals of the adoptive father and 
while no right is left to the adopted son 
to succeed to his natural father, in the 
presence of other son or sons, he does 
not lose his right to collateral succession 
in the family of his natural father. Such 
collateral succession. would be governed 
by Hindu Succession Act when death of 
the collateral occurred after enforcement 
of. the said Act. The adoption would be 
informal because the adopted son has 
been allowed to inherit even his natural 
father in the absence of any other son 
or sons. Once the adopted son is allowed 
to succeed to his. natural father in the 
circumstances stated above, then ; the 
adoption would not be of a formal 
ture so as to completely transplant ~-ue 
adopted son in the family of the adoptive 
father. AIR 1949 East Punjab 197, Ap- 
proved. EO As (Paras 4, 6) 
Cases Referred : Chronological ‘Paras 
AIR 1966.SC 1555. . > «6 
AIR 1951 Punj- 117... ; : 6 
AIR 1949 East Punjab 197 5 

K. P. Singh Sandhu. with P. S. Sandhu, 
p Appellants; Amar Dutt, for Respon- 
ents.- FRA 





*Against judgment of Harbans Lal, J. in 
- R. S. A. No, 141-of 1972, D/- 5-1-1976 
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sole point for consideration in this ap- 
peal is whether in Tahsil Phillaur of 
District Jullundur, a customary adoption 
is formal so as to transplant the adopted 
son in the adoptive family, completely 
severing his connections in the |family in 
which he was born or it would! be mere~ 
ly an appointment of an heir | reserving 
right to the adopted son to succeed col 
laterally in the family in which he was 
born. j 

2. Dhian Singh was the original owner 
of the property in dispute situate in Tah- 
sil Phillaur, District Jullundur., He had 
two sons Beant Singh and Kehar Singh. 
Kehar Singh was adopted by /Dasondha 
Singh vide adoption deed Exhibit D-1 


dt. 8th Apr. 1929. In the year 1950, 
Dhian Singh died and on his |death his 
son Bearit Singh succeeded to his entire 


estate to the exclusion of Kehar Singh 
who had been adopted by |Dasondha 
Singh. In the year 1961, Beant Singh also 
died without leaving a mother, widow or 
any child. On his death, Kehar Singh 
claimed to be his next heir “as his bro- 
ther whereas the collaterals of Beant 
Singh claimed to be nearer heirs on the 
plea that Kehar Singh stood transplant- 
ed by formal adoption in the family of 
Dasondha Singh and, therefore, was not 
entitled to collateral succession to the 
estate left by Beant Singh. The collate~ 
rals filed the present suit for a declara- 
tion against Kehar Singh and pleaded 
that they were owners in possession of 
the same as next heirs of Beant Singh 
and that Kehar Singh had been formally 
adopted by Dasondha Singh and, there~ 
fore, he lost all rights of inheritance in 
the family in which he was born. Kehar 
‘Singh admitted the adoption but plead- 
ed that it was a customary appointment 
of an heir and under custom /by which 
the parties were governed he had not 
been transplanted into the family of his 
adoptive father and had the right to suc- 
ceed to Beant Singh as his brother. The 
trial Court decreed the suit on| returning 
-~ a finding that the adoption was formal. 
The learned Additional District Judge 
reversed the finding of the trial Court 
and held that it was an informal adop- 
tion under custom by which: he retained 
the right to collateral succession in the 
family in which he was born. The appeal 
was allowed and the suit was |dismissed. 
The aforesaid decision was affirmed by a 
learned single Judge of this Court. This 
is plaintiff's letters patent appeal. . 

3. After hearing the counsel for the 
parties, we are of the view that the deci- 


i 
J 
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sion of the learned single Judge is well 
based. The learned counsel for the plain- 
tiff-appellants has urged that the adop- 
tion deed Exhibit D-1 as also the state- 
ment of Kehar Singh defendant go to 
show that ceremonies were performed at 
the time of adoption and once it is prov- 
ed that some ceremonies are perform- 
€d, it becomes a formal adoption like 
the one under the Hindu Law and, 
therefore, Kehar Singh stood completely 
transplanted in the adoptive family with 
the result that he had no right to suc- 
ceed in the family in which he was born, 
A reading of the adoption deed as also 
the statement of Kehar Singh would 
Show that ceremonies like collection of 
the brotherhood, declaring the factum of 
adoption in their presence, distribution 
of sweets and the writing of the adoption 
deed were performed and besides these 
no other ceremony was performed, These 
are the usual ceremonies which are per- 
formed in a case of customary adoption 
and are in consonance with the Riwaj-e- 
Am of the Jullundur district, including 
Phillaur Tahsil. In this regard, the rel- 
evant questions and answers contained 
in the Riwaj-e-Am of Jullundur district 
deserve to be noticed :— 


“Question 71 — Are any formalities 
necessary to constitute a valid adoption? 
If so, describe them. State expressly whe~ 
ther the omission of any customary cere= 
monies will vitiate ‘the adoption. 

Answer — The essence of adoption is 
that the fact of adoption be declared be~ 
fore the brotherhood or other residents 
of the village. The usual practice is that 
the baradari gathers together and the 
adopter declares in their presence of the 
fact of the adoption. Sweets are distri- 
buted. A deed of adoption is also drawn 
up. Unless these formalities are observ« 
the adoption is not considered 


"Question 72 — Does an adopted son 
retain his right to inherit from his natu- 
ral father? Can he inherit from his natu< 
ral father if the natural father dies with- 
out other sons? 

Answer — In the Jullundur Tahsil (ex- 
cept among Mahtons) and in the Phillaur 
and Nawanshahr Tahsils an adopted son 
cannot inherit his natural father, but he 
can do so if his natural father dies with= 
out leaving other sons,” 
A reading of the answer to question No: 
71 would show that in customary adops- 
tion in the Jullundur district ceremonies 
like collection of brotherhood, declara- 
tion of the factum of-adoption în their 
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presence, distribution of sweets and 
drawing: of a deed of adoption are the 
usual formalities which are observed for 
considering an adoption to be valid and 
precisely these ceremonizs were followed 
in this case. Hence, merely because of 
the performance of such ceremonies, no 
conclusion can be arrived at one way or 
the other, 


4. Whether on the cbservance of the 
aforesaid ceremonies ar adoption would 
be formal or merely appointment of an 
heir (informal), questior No. 72 and the 
answer thereto have zo be considered. 
Question No. 72 clearly suggests as to 
whether the adopted son would retain 
his right to inherit to his natural father 
and whether he would succeed his natu< 
ral father if he dies w-thout other sons. 
The answer is that in the Jullundur, 


Phillaur and Nawanshahr tahsils 
an adopted son cannot inherit 
his natural father but he can 
do so if his natural father 


dies without leaving ary other son. The 
answer clearly shows that the adopted 
son will not ordinarily succeed his natu- 
ral father if any other son or sons are 
alive but in case the natural father dies 
without leaving any other son, then the 
adopted son would succeed to the estate 
left by him. If the customary adoption 
had the effect of adoption like the Hindu 
Law, then the adopted son would have 
stood transplanted in tke adoptive family 
and he would have suczeeded to his ad- 
optive father as also to the collaterals 
of his adoptive father as if he was a 
natural son and similarly he could not 
succeed either to his natural father or to 
other relations of his natural: father. But, 
when adoption is irformal, meaning 
thereby customary appointment of an 
heir merely to succeed to the adoptive 
father, then he does nct succeed to the 
collaterals of the adoptive father and 
while no right is left te the adopted son 
to succeed to his natural father, in -the 
presence of other scn or sons, he does 
not lose his right to co_lateral succession 
in the family of his natural father. 
Hence, the answer clearly shows that in 
tahsil Phillaur of Jullumdur district, be- 
sides other tahsils, the edoption would be 
informal because the adopted son has 
been allowed to inherit even his natural 
father in the absence of any other son 
or sons, Once the adopzed son is allow- 
ed to succeed to his natural father in the 
circumstances stated abcve, then it clear- 
ly shows that- the adoption is not of a 
formal nature so as to zompletely trans- 
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plant the adopted son.in the family of 
the adoptive father. Therefore, it has to 
be held in the present case, on the basis 
of answer to question No. 72, that the 
adoption of Kehar Singh by Dasondha 
Singh was informal and Kehar Singh 
did not lose his right to succeed in the 
family of his natural father except when 
another son or sons were alive, which 
clearly goes to show that collateral suc- 
cession in the family of his natural fa- 
ther is permissible under custom. 

5. A case of Nawanshahr tahsil of Jul- 
lundur district came up for consideration 
before Achhru Ram, J., in Rattan Singh 
v. Nirmal Singh, AIR 1949 East Punjab 
197, and while considering the scope of 
question No. 72 and the answer thereto 
in the Customary Law, he has held as 
follows :— 

“My attention was drawn by the 
learnel counsel for the respondent to the 
‘answer to question 72 in the Customary 
Law in which it is stated that an adopt- 
ed son cannot inherit his natural father. 
That, however, cannot be taken to mean 
that he loses all connection with the 
natural family. It will be noticed that in 
answer to that question it is expressly 
stated that in the Phillaur and Nawa- 
shahr Tahsils an adopted son does suc- 
ceed to the property of his natural 
father if the latter dies without leaving 
other sons. The parties to the present 
litigation belong to Nawashahr Tahsil 
and it is obvious that at least amongst 
them, in the absence of a real brother, 
the adopted son retains the right to suc- 
ceed even to the property of his natural 
father. There in two Tahsils the right of 
an adopted son to succeed to the pro- 
perty of his natural father, in the ab- 
sence of a real brother, has been recog- 
nized. l 

The Customary Law of the district 
does not. recognize the. right of an ad- 
opted son to succeed collaterally in the 
adoptive family.” -` 
The same view was taken as has been 
taken by us and we approve of that deci- 
sion. : 

6. A case of Amritsar district with re- 
gard to customary adoption came up for 
consideration before the Supreme Court 
in Kehar Singh v. Dewan Singh, AIR 
1966 SC. 1555.. In that case it was held 
that a customary adoption .in Amritsar 
‘district is formal and the adopted son is 
completely transplanted in the family 
of his adoptive father «and the adopted 
son is entitled to succeed to the collat- 
eral relations of -his adoptive father. 
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There question No. 90 of the Riwaj-e-Am 


and the answer thereto were as follows:— 
Question iAnswer 

90. Can an adopted son suo- All. the tri- 
ceed collaterally in the hes. Yes. 


family of his adoptive 
father ? | 


Once collateral succession is permissible 
in the adoptive family, that is the only 
incidence of formal adoption and that is 
why it was held that in Amritsar district 
the adoption is formal having the result 
of completely transplanting the adopted 
son in the family of adoptive father. The 
learned counsel for the appellants want- 
ed to derive support from the , aforesaid 
decision but the answer to the relevant 
questions in the Jullundur district and 
the Amritsar district are clearly oppos- 
ed to each other and, therefore, that 
ease would be of no ‘help to the appel- 
lants. This would be clear from the fol- 
lowing observations made in the! Supreme 
Court case (at p. 1558 of AIR) _ 

“In AIR 1951 Punj 117 (Teja, Singh v. 
Kesar Singh), it was said that the ordi- 
nary rule in Amritsar district is that the 
adoption is complete. In other| cases, it 
was said that ordinarily such jan adop- 
tion is by way of a customary, appoint- 
ment of an heir. The true rule appears 
to be that it is a question of fact in each 
case whether the adoption by a Jat in 
the Amritsar district is formal or infor- 
mal. The adoption is formal if the parties 
manifest a clear intention that there 
should be a complete change of the 
family of the adopted son, so that he 
ceases to be a member of his natural 
family and loses his right of collateral 
succession in that family and at ‘the same 
time becomes a member of thei adoptive 
father’s family and acquires a right of 
collateral succession in the family. The 
loss of the right of collateral succession 
in the natural family is strong evidence 
to show that the adoption is formal and 
effects a complete change in the family. 
On the other hand, retention of |the right 
of collateral succession in his natural 
family indicates that the adoption was 
informal by way of customary appoint- 
ment of an heir.” 


Since right to collateral succession has 
been allowed by answer to quéstion No. 
(72, it has to be held that under, the Cus- 
tomary Law, that is, the Riwaj-e-Am of 
Jullundur district in the -tahsil' of Phil- 
laur, the adoption is informal by way of 
\customary appointment of an heir and 


‘as such Kehar Singh did not lose right, 


Milkhi Ram v. Kewal Singh 


‘AER. 
to collateral succession in the natural 


family. - Accordingly, the finding of the 
learned single Judge is upheld. 


7. Once it is held that Kehar Singh 
would retain his right to collateral suc- - 
cession in the natural family, it cannot 
be disputed that the succession would be 
governed by the Hindu Succession Act, 
1956, as Beant Singh died in 1961 and 
Kehar Singh would be Beant Singh’s 
brother and would be a nearer heir as 
compared to the plaintiffs who are col- 
laterals of Beant Singh in third degree 
or beyond that. Therefore, it is Kehar 
Singh alone who would succeed to Beant 
Singh as his brother. 


8. For the reasons recorded above, this 
appeal is dismissed with costs, 
S. S. SANDHAWALIA, C. J.:— I agree. 


Appeal aisniiesep: 
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Milkhi Ram, Appellant v. Kewal Singh 
and another, Respondents. 

Regular Second Appeal No. 
1970, D/- 5-10-1981.* 


Punjab Custom — One D alienated his 
property in 1956 — Out of his 2 sons K 
and S, S consented to the alienation — 
D executed a will bequeathing the rever- 
sionary right to K and S in equal shares 
— D died in 1965. K filed a suit for a 
declaration of his reversionary rights in 
the property — It was compromised by 
mutual agreement that  reversioners 
would be entitled to the reversionary 
right after the death of D on payment of 
Rs. 3,500/- to alienee — Held that S was 
not entitled to claim half share in the 
reversionary right in view of his having 
consented to the alienation by D, but 
that K was entitled to possession of half 
share under the will, from alienee on 
payment of Rs. 1,750/-. AIR 1969 SC 


528 of 


1144, Ref. to. (Para 6) 
Cases Referred : Chronological Paras 
AIR 1977 SC 1699 5 
AIR: 1969 SC 1144 5 


H. L. Sarin, Sr. Advocate with R. L. 
Sarin and J. L. Malhotra, for Appellant; 
Baldev Kapur, for Respondents. 

JUDGMENT :— Briefly, the facts are 
that Dhanna Singh was the owner of the 
property in dispute which he sold for an 


*From' decree of Addl. Dist. J., Jullun- 
dur, D/- 9-1-1970. > 
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amount of Rs. 4,700/- to Milkhi Ram vide 
sale deed dated ist Feb. 1956. 
Singh oneiof the sons of the alienor in- 
stituted a usual declaratory suit. A com- 
, Promise was effected betw2en the plain- 
tiff and Milkhi Ram alienee, according to 
which it was agreed that the reversioners 
would be entitled to possession of the 
land in dispute on payment of Rs. 3,500/- 
after the death of Dhanna Singh. He died 
on Ist Aug. 1965, leaving Kewal Singh 
and Sibu, sons, two daughters and a 
widow, Kewal Singh and Sibu filed a 
suit for possession of the land on pay- 
ment of Rs. 3,500/- agains: Milkhi Ram 
alinée, claiming that they inherited the 
property through a will dated 24th May, 
1965. 


2. The suit was contested by the de~- 
fendant inter alia on the ground that the 
daughters and the widow of the deceased 
- were entitled to the share as no will had 
' been executed by the deceased in favour 
of his two sons. He further pleaded that 
Sibu was not entitled to ary share as he 
-had consented to the sale. 


3. The learned trial Court held that 
after the death of Dhanna Singh, sons, 
daughters and widow of the deceased 
were entitled to inherit the property in 
equal shares but Sibu had consented to 
the sale and the widow and daughters 
had -not filed the suit for possession. 
Therefore, Kewal Singh wes entitled to 
possession of 1/5th share on payment of 
is. -700/-. The plaintiffs went up in ap- 
peal before the Additional District Judge, 
Jullundur, who modified the decree of 
the trial Court and he'd that Kewal 
Singh was entitled to one-half of the 
property in view of the will of the de~ 
ceased dated 24th May, 1965, on payment 
of Rs. 1,750/-. He however. affirmed the 
finding of the trial Court zhat Sibu, in 
view of his consent regarding the sale, 
was: not entitled to his share. Conse» 
quently, 
and passed a decree in favour of Kewal 
Singh for one-half of the property on 
payment of Rs, 1,750/-- The defendant 
has come up in second appeal to this 
Court. . 

4. It is contended by Mr. H. L- Sarin, 
learned counsel for the appellant, that 
_after the death of. Dhanne Singh, the 
` property alienated by him reverted to 
his estate in view of the declaratory 
decree dated 2nd June, 1958. His five 
sheirs were entitled to ‘L/5th share each 
and consequently a decree in favour of 
Kewal Singh could be passed regarding 
his share, that is, ‘1/5th share’ He fur- 


Milkhi Ram’ v, Kewal Singh 


Kewal 


he partly accept=d the appeal, 
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ther argues that when the will dated 
24th May, 1965, was executed by the de- 
ceased, the property in dispute had been 
alienated and, therefore, it does not op- 
erate against that property. 


5. I have given due consideration to 
the arguments of the learned counsel 
but regret my inability to accept the 
same. The facts of the case are not dis- 
puted. It is well settled that after the 
death of Dhanna Singh, the property 
alienated by him would revert to . his 
estate. In this view, I am fortified by the 
observations of the Supreme Court in 
Giani Ram v. Ramji Lal, AIR 1969 SC 
1144. In that case, a Hindu Jat of Hissar 
district alienated a share in ancestral 
land without legal necessity. His eldest 
son sued and obtained a declaratory 
decree that the sale was ineffective 
against his reversionary rights. The 
alienor died after the coming into force 
of the Hindu Succession Act leaving be- 
hind him his widow, three sons and two 
daughters, The Supreme Court held that 
under the customary law in force in the 
Punjab, a declaratory decree obtained by 
the reversionary heir in an action to set 
aside the alienation of ancestral property 
enured in favour of all persons who ulti- 
mately took the estate on the death of 
the alienor. The decree obtained by a 
competent reversioner did not make the 
alienation a nullity, it removed the ob- 
stacle to the right of the reversioner en- 
titled to succeed when the succession 
opened and restored the property ali- 
enated to the estate of the alienor. It 
was further held that after the enact- 
ment of the Hindu Succession Act, the 
estate devolved upon the three sons, the 
widow and the two daughters and it 
could not be said that because in the 
year 1920 the wife and the daughters 
were incompetent to challenge the alie- 
nation of ancestral property, they could 
not inherit his estate when the succes« 
sion opened after that Act came into 
force. The said view was followed by 
that Court in Teg Singh v. Charan Singh, 


-AIR 1977 SC 1699. 


6, In the present case, as the property 
of the deceased reverted to his estate, it 
will stand disposed of in accordance with 
the will executed by him. The legatees 
under the will were his two sons, and 


hot the daughters and the widow. Conse- 


quently, the two sons became entitled to 
inherit the property of the deceased. 
Sibu, it is not disputed, had consented to 
the alienation. Consequently, he is not 
entitled to file a suit for possession re- 


| 
| 
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garding his one-half share. Thus, the 
plaintiff-respondent is entitled to get 
only half share on payment of Rs. 1750/-. 
In my view, the-approach of the lower 
Appellate Court is correct and there is 
no scope for interference with its judg- 
ment and decree. 


7. For the aforesaid reasons, I do not 
find any merit in the appeal] and dismiss 
the same. I, however, leave the parties 
to bear their own costs. 


Appeal dismissed. 








AIR 1982 PUNJAB AND HARYANA 294 
S. S. SANDHAWALIA, C. J. 
AND G. C. MITTAL, J. 


Avtar Singh, Appellant v. Punjab State 
“and others, Respondents. 
Regular Second Appeal. 
1981, D/- 19-8-1981.* 
Land Acquisition Act (1 of 1894), Sec- 
tions 4, 9 (3), 18 — Acquisition proceed- 
ings — Notice under S. 9 (3) not giving 
15 days — But landowner claiming com- 
pensation, and then applying reference 
under S. 18 for enhanced ‘compensation 
— Enhancement allowed = Appeal not 
preferred Landowner | is estopped 
from questioning validity of acquisition 
even assuming that S. 9 (3) is a manda- 
tory provision. (Evidence Act (1872), Sec- 
tion 115). AIR 1967 Mad 118, AIR 1975 
Punj 26 and 1980 Pun LJ 510, Foll; AIR 
1971 Andh Pra 310, Ref. (Para 5) 
Cases Referred : Chronological Paras 
1980 Pun LJ 510 : 1980 Rev LR 381 3, 4 
AIR 1975 Punj 26 : 1974 Pun LJ 115 3, 4 
AIR 1975 Punj 135 : _ 1974) 7§ Pun LR 
735 | 2 
AIR 1971 Andh Pra 310 2 
AIR 1967 Mad 118 F 3, 4 


i | 

P. S. Rana, for Appellant; Mohinderjit: 
Singh Sethi, Addl. Advocate General, for 
Respondents. 


No. 267 of 





GOKAL CHAND MITTAL, J.:— The- 


land of Avtar Singh was acquired by the 
State of Punjab for the construction of 
houses for landless labourers. Thereafter, 
an award was made by the| Land Acqui- 
sition Collector, Avtar Singh was dis- 
satisfied with the compensation awarded 
by the ‘Collector and he filed an applica- 
tion for reference under Sec. 18 of the 
Land Acquisition Act, 1894| (hereinafter 
called the Act) and ultimately, the dis- 


*Against judgment and decree of Dist. Jy 
Gurdaspur, D/- 10-9- = 
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trict Court enhanced the compensation, 
In the meantime, Avtar Singh filed a 
civil suit to challenge the acquisition as 
also the award of the Collector, on the 
ground that no notice was issued to him, 
under S. 4 of the Act and the notice is-' 
sued under S. 9 (3) of the Act was short 
of 15 days and as such the award of the 
Collector was illegal and void. The suit 
was opposed by the State and it was 
specifically pleaded that the plaintiff 
filed a claim before the Land Acquisition 
Collector in pursuance to notice under 
S. 9 (3) of the Act, and compensation was 
allowed thereafter. It was also pleaded 
that the plaintiff had sought a reference 
under S. 18 of the Act and under these 
circumstances, the award of the Land 
Acquisition Collector could not be held 
to be null and void. The trial Court as 
also the first appellate Court found no 
merit in the suit and dismissed the same. 
The plaintiff came to this Court in second, 
appeal. 


2; At the motion hearing it was urged 
on the basis of two single Bench deci- 
sions in Velagapudi Kanaka Durga v. 
v. District Collector, AIR 1971 Andh Pra 
310 and Mani Ram v. The State of Pun- 
jab, (1974) 76 Pun LR 735: (AIR 1975 
Punj 135), that the provisions of S. 9 (3) 
of the Act were mandatory and if fifteen 
days’ notice is not served on a land- 
owner, the award of the Land Acquisition 
Collector cannot be sustained. In view of 
the importance of the matter, the case 
was ordered to be decided by a largë 
Bench and that is how it has been plac- 
ed before us for final disposal. 


3. Before us, a preliminary objection 
has been raised by the learned Addi- 
tional Advocate General, Punjab, that 
assuming S. 9 (3) of the Act to be mana 
dGatory, as sought to be argued by the 
learned counsel for the appellant, yet 
no relief can be granted to the plaintiff 
in- this suit because in spite of a short 
notice under S. 9 (3) of the Act, he filed 
his claim which was considered by the 
Land Acquisition Collector on merits be- 
fore the award was given by him and 
thereafter the plaintiff filed an applica- 
tion. for reference which too has been 
allowed by the district Court and the 
plaintiff is satisfied by the enhancement 


-as he did not file any further appeal in 


this Court. On these facts, it is urged 
that the plaintiff would be estopped from 
challenging the award of the Land Acy 


: quisition Collector on the ground that 15 


days’ notice was not given to him for 


‘filing his.claim, In support of .the argu- 
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ment, reliance has beer placed on 
Mohammad Habibullah Sahib v. Special 
Deputy Collector, AIR -2967 Mad 118; 
Brahm Sarup v. State of Haryana, 1974 
Pun LJ 115: (AIR 1975 Punj 26). and 
“ Bishna v. State of Punjab. 1980 Pun LJ 
510. 


4, After hearing the counsel for the 
parties on this preliminary matter, we 
find substance in the objection raised by 
the learned Additional Advocate General 
In Mohammad Habibullah Sahib’s case 
(AIR 1967 Mad 118) (supra), a Division 
Bench of the Madras High Court observ- 
ed as follows (at p. 121):— ` 


Nsyacvaces where a petitioner. had already 
made an application for reference claim- 
ing increased compensatior, he could not 
be permitted to challenge the acquisi- 
tion itself and at the same time claim 
increased compensation.” 


‘In Brahm Sarup’s case (AIR 1975 Punj 


26) (supra), R. N. Mittal, J., observed as 
follows (at p. 28):— 


“The petitioners cannot Bs permitted to 


challenge the acquisition itself and at the 
same time claim increaseé compensation. 
On one hand, the petitioners accepted the 
compensation without representing that 
their land was being illegally acquired 
and made applications for enhancement 
of the same and, on tke other, after 
passing of several months they filed the 
writ petition, they cannot be allowed the 
„discretionary relief.” : 


“In Bishna’s case (1980 Punj LJ 510) 
(supra), the facts were that notice under 


S. 4 of the Act was not published in the 


locality simultaneously wizh the publicas 
tion of the notification ard the publica- 
tion was made twenty days thereafter. 
On the basis of the Supreme Court deci- 
sions, the provisions of S. 4 were found 
to be mandatory, yet we did not allow 
the petitioner to challenge the notifica- 
tion published under S, 4 after undue 
delay because he filed objections under 
S. 5A of the Act within the prescribed 
period of thirty days, ‘wkich were duly 
heard on merits. The relewant portion of 
the aforesaid decision is as follows :-— 


ANRE since the appellant had filed 
objections within the period of thirty 
days from the date of publication of the 
notification in the. official Gazette, which 
were duly considered, we hold that he 
is not entitled to impugn the notification 

? merely on the ground that same was 
published. in ve locality © ater mdüa de- 
Tay," 
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5.. On the facts of the present case, 
we find that the aforesaid decisions clear- 
ly support the preliminary objection 
raised by the Additional Advocate Gen- 
eral. As observed in the opening part of 
the judgment,. that plaintiff not only filed 
a claim in response to notice under S. 9 
(3) of the Act, but being dissatisfied with 
the award of the Land Acquisition Col- 
lector filed a reference application under 
S. 18 of the Act, which reference was 
allowed by the district Court and the 
compensation was enhanced with which 
the plaintiff was fully satisfied as he did 
not file any further appeal. On these 
facts and circumstances, the award of the 
Land Acquisition Collector cannot be set 
aside, assuming that S. 9 (3) of the Act 
was mandatory. 


6. For the view we have taken above, 
it has become wholly unnecessary to go 
into the matter whether S. 9 (3) of the 
Act is mandatory or not. 


7. For the reasons recorded above, we 
do not find any merit in this appeal and 
dismiss the same but without any order 
as to costs. 


SANDHAWALIA C. J.:— I agree. 
Appeal dismissed, 
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Mohinder Singh Jubbal, Petitioner v- 
M/s. Grindlays Bank Ltd, and others, 
Respondents. 


Civil Revn. No. 2756 of 1981 and Civil 
Mise. Appln. No. 4332-CII of 1981, D/- 
18-12-1981.* 


Civil P. C. (5 of 1908), O. 2, R. 2 
(3), S. 10 — Institution of previous re- 
covery of loan on basis of goods pledged 
— Subsequent suit on basis of mortgage 
created by defendants for payment of 
loan — Cause of action in both suits is 
distinct — Subsequent suit would not be 
barred by provision of O. 2, R. 2 (3). 


Where the previous suit was instituted 
for the recovery of loan on the basis of 
the goods pledged with the plaintiff 
Bank and the subsequent suit was fil- 
ed on the basis of the mortgage created 
by the defendants for the payment of 
the loan advanced by the bank, the 
causes of action in two suits being dif- 
ferent, the second suit would not be bar- 


*From order of Sh. R. N. Batra, Senior’ 
Sub. J., Faridabad,, -D/- 12-8-1981. 


CZ/CZ/A940/82/PGS/SNY,. ` 
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- red under O. 2, R. 2. Consequently, S. 10 
vas not aitracted. AIR 1922 PC -412, Rel. 
on. (Para 6) 

A person must be entitled to more 
than one relief in respect of the same 
cause of action. If on the same cause of 
action, the same relief could not be had 
in the suit instituted earlier, then it 
could not be disputed that the bar under 
` ©. 2, R. 2 (3) is not attracted! The cause 
of action means every fact which will 
be necessary for the plaintiff to prove, 
if traversed, in order to support his right 
to the judgment. If the evidence to sup- 
port the two claims is different, then the 
causes of action are also different. The 
causes of action in the two suits may be 
considered to be the same if in substance 
they are identical. The cause of action. 
has no relation whatsoever to the defence 
that may be set up by the defendant, nor 
does it depend upon the character of the 
relief prayed for by the plaintiff. It re- 
fers to the media upon which the plain- 
' tiff asks the court to arrive at a conclu- 
sion in his favour. (Para 6) 
Cases Referred : Chronological Paras 


AIR 1977 Punj 1: (1976) 78 Pun a 





828 
a g Punj 117 : (1976) 78 Pun E 
AIR * t975 Cal 411. 
(1975) 77 Pun LR 250 
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3 
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529 i 
AIR 1973 Raj 306 3 
AIR 1972 Mys 112 3 
AIR 1972 Punj & Har 4217 3, 10 
ÁIR 1970 SC 1059 3, 6 
AIR 1962 Guj 296 3 
AIR 1957 Cal 727 3 
AIR 1952 Mys 99 3 
AIR 1951 Pat 190 l 3 
AIR 1949 PC 78: 1948 All LY 574 3, 6 
AIR 1935 Rang 365 : 3, 7 
AIR 1931 Mad 705 3,9 
AIR 1922 PC 412 3, 6 
AIR 1915 Cal 126: (1914) ILR 41 = 
825 i 
(1913) ILR 36 Mad 151 : (1912) 22 Mad 
`- LJ 231 3 
R. S. Bindra,- Sr. Advocate, . Rajiv. 


Bhalla and R. S. Bhatia, with him, ` for 
` Petitioner; Amar Dutt, for Respondents. 

ORDER :— This revision |petition is 
dirécted against the order of the 





trial Court dated Aug. 12, 1981, whereby l 


the two preliminary issues, arising in the 
suit for the recovery of Rs. 16, 74,596.98, 
oüt of which the present reyision peti- 
_tion ‘has . arisen, have been ‘decided 
against the -defendant-petitioner.” 


| 
- Mohinder Singh v. M/s. Grindlays: Bank Ltd. 


2. M/s. Grindlays Bank Limited, the 
plaintiff-respondent, filed a suit on Sept. 
25, 1978, 
dant-respondent No. 2 was a partnership 
firm while defendants-respondents Nos. 1 
and 3 were its partners and had been car- 
rying on the business in their factory at 
Faridabad and that defendants Nos. 1 
and 3 were also the guarantors for: the 
re-payment of the amount due to the 
Plaintiff from defendant-respondents 
No. 2. It was also alleged that the defen- 
dants had been taking loans from the 
plaintiff from time to time and, thus the 
total amount of Rs. 11,57,684. 17 was due 
to the plaintiff from the ‘defendants, It 
was also alleged that a sum of Ru- 
pees 5,16,912.82 was due to the plaintiff as 
interest and that the total amount due to 
it, thus, came to Rs. 16,74,596.98. : “Since 
the petitioner created mortgage over his 
property by depositing the title deeds of 
his property with it, it was prayed that 
on that basis, a preliminary mortgage 


decree for Rs, 16;74,596.98, be passed in 


its favour. It was also pleaded that a 
final mortgage decree for the sale ‘of the 
mortgaged property - be passed in the 
event of the defendants failing to satisfy 
the preliminary decree and that the sale 
proceeds thereof be paid to it towards 
the payment of the decretal amount. In 
the written statement filed on Nov: 29, 
1978, it was inter ‘alia pleaded that the 
suit was liable to be stayed as the mat- 
ter in-issue in the suit was also directly 
and substantially in issue in a previous- 


ALR: 


on the allegations that defen- - 


att! 


ly instituted suit. between the same par- © 


ties, (suit No. 107 of 1975), pending in 
the High Court at Delhi. It was further 
pleaded that in the previous suit, the 
plaintiff had originally prayed for the re- 
covery of Rs. 11,57,684.17, on the- basis 
of the. pledge of goods by hypothecation, 
the pledge of the machinery and the al- 
leged mortgage of the property in suit, 
but subsequently, the plaintiff gave up 
the relief for the sale of the mortgaged 
property in that suit and as such, the 
suit -out of which this revision petition 
has arisen, was barred under O. 2, R. 2 
of the Civil P. C. (hereinafter called the 
Code). The other pleas taken in the 
written statement are not relevant ` at 
this stage. On the pleadings of the .par- 
ties, the trial Court framed the following 
two preliminary: issues : 


4. Whether the suit is barred under 


‘the provisions öf: O. 2, R. 2 -of Civil 


P. C.? . 
no Whether the” Sat is liable. to’ be 


-; stayed: - -for the- reasons -stated -in para- 


— 


~. Manubothula 
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graph No. 1 of the written statement? 
‘The defendants placed on the file, the 
copies of the documents, Exhibits D. 1 
to D. 4. No other evidence was led by 
either side. Under issue No. 1, the learn- 
ed trial Court held that the suit was not 
barred by the provisions of O. II, R. 2 
of the Code. The reason given for the 
same was that since the mortgaged pro- 
perty was situated in Faridabad, the sub- 
sequent. suit, for the recovery of the 
amount, on the basis of the mortgage of 
the property, could orly be filed at 
Faridabad and not at Delhi- Under issue 
No. 2, it was held thet the subsequent 
suit was not liable to be stayed under 
the provisions of S. 10 >f the Code. Dis- 
satisfied with the same, the defendant- 
petitioner has come up ia revision to this 
Court. . 

3. The learned counsel for the peti- 
tioner, vehemently contended that both 
the preliminary issues, referred to above, 
have been wrongly decided by the trial 
Court. The subsequent suit filed by the 
plaintiff at Faridabad, was barred under 
O. II, R. 2 of the Code and, in any case, 
it was liable to be stayed under S. 10 of 
the Code. The main thrust of the argu- 
ment of the learned ccunsel is that. it 
was the same loan for which the prev- 
ious suit had been filed în the Delhi High 
Court and for the reeovery of which, 
the subsequent suit, as been filed at 
Faridabad. Thus, accord:ng to the learn- 
ed counsel, the cause of- action- is the 
same in both the suits and, therefore, in 
view. of the provisions of O. II, R. 2 (3) 
of the Code, the plaintiff was debarred 
from suing for any relief which he so 
omitted in the previous suit, filed in the 
Delhi High Court. Ths- argument pro- 
ceeds that even though the relief claim- 
ed may be separate in both the suits, yet 
the cause of action for claiming the relief 
is the same in both the suits and, there- 
fore, the case was fully covered by the 
provisions of ©. II, R. 2 (3) of the Code. 
In support of his contention, that the 
subsequent suit was barred under O. II, 
R. 2 (3) of the Code, the learned counsel 
' placed reliance on Mohammad Khalil 
Khan v. Mahbub Ali Mian, AIR 1949 PC 
78; Abnashi Singh v. Smi.. Lajwant Kaur, 
(1976), 78 Punj LR 828 : (AIR 1977 Punj 
1); Haryana Co-operat-ve Sugar Mills 
Ltd., Rohtak v. Joint Hindu Family Firm 
styled as M/s. Gupta Rem Supply Com- 
pany, (1976) 78 Pun LR 313 : (AIR 1976 
Punj 117); -Manubothula'Rama Rao v. 
Venkayarrma, AIR 1931 
Mad 705; Kempe Gowda v.: Lakkegowda, 


AIR 1952-Mys 99, and Jai, Narain v., Syed. 


Mohiader’ Singh v. M/s. Grindlays Bank Ltd. 
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Ali Murtaza, AIR 1951 Pat 190.- Reliance 
was placed on Shorab Merwanji Modi v. 
Mansata Film Distributors, AIR 1957 Cal 
727; C. Raman and Co., Bombay v.. Mod- 
ern Motor Works, Ludhiana, (1973) 75 
Punj LR 529 : (AIR 1973 Punj 454); Ke- 
dar Nath v. Firm Hira Lal Brothers, 
(1975) 77 Punj LR 250 and. Channabas- 


appa Kamadal and -Sons v. Ki- 
shan Chand and Co, AIR 1972 
Mys 112, by the learned coun- 


sel in support of the proposition that the 
subsequent suit was liable to be stayed 
by the trial Court. under Sec. 10 of the 
Code. On the other hand, the learned 
counsel for the respondent submitted 
that the provisions of O. II, R. 2 (3) of 
the Code are not attracted in the present 
case because the cause of action in both. 
the suits is quite distinct and separate, 
and different reliefs have been claimed 
in both the suits. The previously insti- 
tuted suit in the Delhi High Court is for 
the recovery of the money simpliciter on 
the basis of the goods pledged with the 
plaintiff Bank by the defendants, where- 
as the subsequent suit at Faridabad has 
been filed- on the basis of the mortgage 
created by them for the payment of the 
loan advanced. Thus, there are two dis- 
tinct causes of action. Moreover, accord- 
ing to the learned counsel, it was on the 
objection of the defendants in the Delhi 
High Court that the plaintiff was re- 
quired to amend ‘his plaint because the 
Delhi High Court was not competent to 
pass any decree in the previous suit on 
the basis of the mortgaged property as 
the same was situated -outside its terri- 
torial jurisdiction. The learned counsel 
also contended that though the loan may 
be the same, yet the pledging of the 
goods for the recovery of the said loan 
and the creating of the mortgage on the 
immoveable property of the defendants 
by deposit of the title deeds of the pro- 
perty, are independent obligations and, 
therefore, both the suits, as such, are 
competent and maintainable. It was fur- 
ther submitted that the limitation for the 
recovery of the loan simpliciter was 
three years under Art. 1 of the Limita- 
tion Act, 1963, (hereinafter called the 
Act), whereas the limitation to enforce 
the payment of the money secured by 
mortgage or otherwise charged upon im- 
moveable property was 12. years under 


Art. 62 of. the Act, from the date when 


‘the money sued for becomes due. -Thus, 


the legislature itself has made a distinc- 
tion and has provided two separate reme- 
dies with .different periods of limitation. 
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In support of his contention, the learned 
counsel: relied upon Kishan Narain v, 
Pala Mal, AIR 1922 PC 412,: Sidramm- 
appa v. Rajashetty, AIR 1970 |SC 1059; 
Ma Kyi v. P.R.M.A.C.T V R/Chettyar 


Firm, AIR 1935 Rang 365, Gulabchand. 


Makanji v. Motapondha Vibhag | Tenants 
Co-operative Agricultural Society Ltd., 
AIR 1962 Guj 296; Mandal & Co! v. Fazul 
Ellahie, (1914) ILR 41 Cal 825: (AIR 1915 
Cal 126) and S. A. Anantanarayana Iyer 
v. Savithri Ammal, (1913) ILR 36 Mad 151. 
On the question of the stay of|the sub- 
sequent suit under Sec. 10 of the Code, 
it was contended that any decision, given 
in the previously instituted suit in the 
Delhi High Court, would not operate as 
res judicata in the subsequently insti- 
tuted suit at Faridabad, and the relie? 
claimed in both the suits being] separate 
and distinct, the provisions of |S. 10 of 
the Code..are not attracted. In support 
of this contention, reliance was placed on 
Smt. Naurati v. Mehma Singh, ‘AIR 1972 
Punj and Har 421; Sankhla Industries v. 
Hiralal Pukhraj, AIR 1973 Raj |306 and 
Shaw Wallace & Co, Ltd. v. Bholanath 
Madanlal Sherwala, AIR 1975 Cal 411. 


4, I have heard the learned counsel 
for the parties at a great length land have 
also gone through the judgment cited at 
-the bar. . X , 

5. The main question for determina- 
tion in this petition is whether the relief 
claimed in the suit filed, on the basis of 
the mortgage created by the deposit of 
the title deeds of the immovable pro- 
perty, at Faridabad, provides a separate 
and distinct cause of action, or the cause 
of action is the same in both the suits, 
Le.. to recover the loan advanced to the 
defendants, as contended by the learned 
counsel for the petitioner, Order II, R. 2 
of the Code reads, — 


“2. Suit to include the whole claim.—~ 

(1) Every suit shall include ` the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause 
of action; but a plaintiff may relinquish 
any portion of his claim in order to bring 
the suit within the jurisdiction| of any 
Court, aaa os 

(2): Relinquishment of part of claim— 
Where a plaintiff omits to sue in respect 
of, or intentionally relinquishes, any por- 
tion of his claim, he shall not afterwards 
sue in respect of the portion so omitted 
or relinquished. ` = i 

(3) Omission to sue for one of several 
reliefs— A person entitled to more than 


one relief in respect of the same ‘cause 











Singh v. M/s. Grindlays-Bank Ltd, 


ATR. 


of action may suefor alf or any of ‘the 
reliefs; but if he omits, except with the 
leave of the Court, to sue for all such re- 
liefs, he shall not afterwards sue for. any 
relief so omitted, f : 


Explanation— For the purposes’ of 
this rule an obligation and a collateral 
security for its performance and succes- 
sive claims arising under the same obli- 
gation shall be deemed respectively to 
constitute but one cause of action.” 


_§ It-is the common case of the par- 
ties that it is sub-rule (3) of R. 2 of Ò. II 
of the Code, which is relevant for the de- 
termination of the present revision peti- 
tion. In order to attract the said provi- 
Slons, a person must be entitled to more 
than one relief in respect of the same 
eause of action. If on the same cause of 
action, the same relief could not be had 
in the suit instituted earlier, then it 
could not be disputed that the bar under 
O. II, R. 2 (8) of the Code, is not attract- 
ed. Reference in this respect by both the 
parties, has been made to Mohammad 
Khalil Khan’s case (AIR 1949 PC 78) 
(supra). In para 61 of the judgment in 
the said case, certain principles have 
been laid down by the Privy Council in 
order to attract the applicability of the 
provisions of O. II R. 2 of the Code, in 
a given case, and one of the principles 
laid down is whether. the claim in the 
new suit is, in fact, founded upon a cause 
of action distinct from the 
was the foundation of the former suit. 
The cause of action means every fact 
which will be necessary for the plaintiff 
to prove, if traversed, in order to sup- 
port his right to the judgment. If the 
evidence to support the two claims is 
different, then the causes of action ara 
also different. The causes of action in 
the two suits may be considered to be the 
Same if in substance they are identical. 
The cause of action has no relation what- 
soever to the defence that may be set up 
by the defendant, nor does it depend up- 
on the character of the relief prayed for 
by the plaintiff. It refers to the media 
upon which the plaintiff asks the Court 
to arrive at a conclusion in his favour. 
Thus, it is clear that the ‘cause of action’ 
refers‘ to: the media © upon. which the 
plaintiff asks the Court to arrive at 
conclusion in his favour. It is the com- 
mon case of the parties that the suit, in 
the Delhi High Court, had been filed. for 
the recovery of the loan, on the basis o 
the goods pledged by: hypothecation with 
the plaintiff Bank whereas the subsequent 
suit, under O, XXXIV. of the Code, ‘has 
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been: filed for the recovery of the amount 
of the loan advanced, by sale or other- 
wise of the property mortgaged in its 
favour. It may be that the loan is the 
same which was advanced by it to the 
defendants, but admittedly, two separate 
distinct securities were furnished by 
them for the recovery of the loan. One 
of the securities was by way of pledge by 
hypothecation of the goods to the plain- 
tiff whereas the other security furnished 
was by deposit of title deeds of the 
immovable property, thus, creating a 
charge thereon. Even if the loan is the 
one and the same as stated earlier, but 
there are two distinct and separate secu- 
rities furnished by the defendant for the 
same, The plaintiff has, under these cir- 
cumstances, two different causes of action 
to maintain both the suits. Reference in 
this respect may be made to Kishan 
Narain’s case (AIR 1922 PC 412) (supra) 
wherein it has been held that if the mort- 
gage provided, as mortgagee always do 
in England, for an independent obligation 
to pay the principal and the interest then 
a suit brought to obtain a personal judg- 
ment in respect of the interest alone, 
would not prevent a subsequent claim for 
payment of the principal. In such a case 
the cause of action would be distinct. The 
‘matter is, however, different if the non- 
payment of the interest causes the prin- 
cipal money to become due, as in that 
case the cause of action — the non-pay-~ 
ment of the interest — gives rise, to two 
forms of relief which the Code provides 
Shall not be split. In Sidramappa’s case 


(AIR 1970 SC 1059) (supra), the provi- 
‘ sions of O. TI, R. 2 of the Code, were 


again considered by the Supreme Court 
and it was held therein that the require- 
ment of O. II, R. 2 of the Code is that 
every suit should include the whole of 
the claim which the plaintiff is entitled 
to make in respect of a cause of action, 
‘Cause of action’, means the ‘cause of 
action for which the suit was brought’. 
Cause of action is a cause of action which 
‘gives occasion for and forms the founda- 
tion of the suit. If that cause of action 
enables a person to ask for a larger and 
wider relief than that to which he limits 
his claim; he cannot afterwards seek to 
Tecover the balance by independent pro- 
ceedings. Where the cause of action on 
the basis of which the previous suit was 
brought ‘does not form the foundation of 
the subsequent suit and in the earlier suit 
the plaintiff could not have claimed the 
relief which he sought in the subsequent 
suit, the plaintiff's subsequent suit is ‘not 
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barred by O. II, R. 2 of the Code, Refer- 
ence. in this behalf has also been made 
to Kishan Narain’s case (supra), 


7. Applying the abovesaid principles 
to the facts of the present case; it is quite 
evident that the cause of action, on the 
basis of which the previous suit has been 
filed in the Delhi High Court, ie, the 
Suit for the recovery of the loan on the 
basis of the hypothecation of the goods 
belonging to the defendants. does not 
form the foundation of the subsequent 
suit filed at Faridabad, as in the earlier 
Suit, the plaintiff could not claim the re~ 
lief which he is seeking in the subsequent 
suit filed at Faridabad. It is not disputed 
that the Delhi High Court could not pass 
a decree in favour of the plaintiff in the 
earlier suit, on the basis of the mortgag- 
ed yroperty, becatise the same is situated 
outside jts territorial jurisdiction. As a 
matter of fact, it was on that account that 
an objection was taken by the defendants 
in that suit, on which the plaintiff 
amended his plaint and deleted the said 
relief from the original plaint. In coming 
to the conclusion that the provisions of 
O. II, R. 2 of .the Code are not attracted 
to the present case, reliance has been 
placed on Ma Kyi’s case (AIR 1935 Rang 
365) (Supra), in this Court, and it was 
relied upon by the trial Court as well. 
However, the learned counsel for the 
petitioner, distinguished this case on the 
ground that in the said case, each docu- 
ment constituted a distinct cause of ac- 
tion, because the loan in that case, . was 
split up and for separate amounts, two 
s€parate and distinct securities were fur- 
nished. It may be so, but as observed 
therein, though the original obligation is 
single and entire, but when one party 
has chosen to execute separate documents 
for portions of the obligation and the 
other party has chosen to accept the said 
documents, each document constitutes a 
distinct cause of action. Similarly, in the 
present case, though the original obliga- 
tion is the same, that is, the taking of the 
loan from the plaintiff Bank, but for the 
same. loan, the defendants have furnish- 
ed two distinct and separate. securities 
and the plaintiff has accepted the same, 
Thus, each document constitutes a dis~ 
tinct cause of action, 


8. It appears that in the trial Court, 
a reference was made to O. XXXIV, 
R. 14 of the Code, but the learned coun- 
sel for ‘the plaintiff-respondent, fairly 
conceded that the provisions of R. 14 of 
O. XXXIV of the Code; ‘were not applic- 
able to the facts of the present case, The 
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main burden of his argument is; that the 
suit at Faridabad has been filed on the 
basis of the mortgage whereas the suit in 
the Delhi High Court has been instituted 
on the basis of the goods pledged with 
the plaintiff Bank. Once it is so held, 
then, all the rulings relied upon by the 
learned counsel for the petitioner, are 
distinguishable. 

9 In Manubothula Rama 
case (AIR 1931 Mad 705) 
strongly relied upon by the learn- 
ed counsel for the petitioner, the 
plaintiff, in a suit for maintenance 
against her husband, did not ask for the 
relief that any amount that would be 
decreed to her, should be madela charge 
on the husband’s property for the reason 
that the husband has no property in the 
jurisdiction of the Court where; the suit 
is instituted. A second suit by her in the 
Court within whose jurisdiction |the pro- 
perty of the husband was situated was 
held to be incompetent, as she must be 
held to have relinquished the particular 
relief which might have been | open to 
her of getting a charge on the husband’s 
property situated in different | jurisdic- 
tion, Thus, the cause of action in| both the 
suits, in that case, was the same and, 
therefore, it was rightly held in |that case 
that the provisions of O. II, R. 2 of the 
Code, were attracted. As observed ear- 
lier, in the present case, there is no such 
situation. Thus, taking into consideration 
all the facts and circumstances of the 
present case, I am of the considered opin- 
ion that it has been rightly held by the 
trial Court, under preliminary issue No. 
1, that: the subsequent suit instituted at 


Rao’s 
(supra), 








Faridabad, was not barred under the 
provisions of O. II, R. 2 of the Code. 
10. More or less, the answer to the 


above issue decides the fate of the other 
preliminary issue as well. Once it is held 
that the cause of action in both|the suits 
is separate and distinct and the decision 
in the earlier suit filed in the Delhi High 
Court, would not operate as res judicata 
in the subsequent suit filed in the Court 
at Faridabad, then the provisions of Sec- 
tion 10 of the Code, would not be attract- 
ed.. The object of Section 10 of the Code, 
as observed in Smt. Naurati v.| Mehma 
Singh, AIR 1972 Punj and Har 421, is to 
prevent Courts of concurrent jurisdiction 
from simultaneously entertaining and ad- 
judicating upon two parallel litigations in 
respect of the same cause of action, the 
same subject-matter and the same relief 
and to obviate the possibility of| two con- 
tradictory verdicts by one and the same 
Court in respect of the same relief. It 


| 
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has also been held therein that Section 10 
cannot apply when the final ‘decision in 
the previous suit would not operate as 
res judicata in the subsequent suit. I; is 
true that in Section 10, the words, “cause 
of action” have not been used. What it 
contemplated is that no Court shall pro- 
céed with the trial of a suit in which the 
matter in issue is also directly and. sub- 


-stantially in issue in a previously insti= 


tuted suit between the same parties. Thus, 
what is to be seen is whether the matter 
in issue in both the suits is directly and 
substantially the same? Once it is held 
that the relief as well as the cause of ac- 
tion is different in both the suits, then, 
it is obvious, that the matter in issue, is 
also not the same either directly or sub- 
stantially, in both ‘the suits. In the pre- 
vious suit, the controversy between the 
parties is: whether the plaintiff Bank 
advanced any loan to the defendants and 
for that purpose certain goods were 
pledged with it by the defendants by way. 
of security, to recover the said loan, 
whereas in the subsequent suit, the main 
question is: whether the plaintiff Bank 
is entitled to recover the loan by way of 
sale of the mortgaged property, or not? 
defendants 
mortgaged the property with the plain- 
tiff Bank by way of security, for the re- 
alisation of the loan advanced to them or 
not? 


11. It has been observed in Bholanath 
Madanlal Sherawala’s case (AIR 1975 Cal 
411) (supra), that the expression “the 
matter in issue” in Section 10 has refer- 
ence to the entire subject-matter in con- 
troversy between the parties and a mere 
identity of some of the issues in both the 
suits is not sufficient to attract Section 10 
and unless the decision of the suit op- 
erates as res judicata in the other suit, 
it cannot be said that the matter in issue 
is directly and substantially the same in 
both the suits, that is to say, the decision 
in one suit must fail the other suit be- 
fore it can be said that the matter in issue 
in both the suits is directly and substan- 
tially the same. Even if the Delhi High 
Court dismisses the plaintiffs suit on the 
ground that no goods were pledged by. 
way of security with the plaintiff for the 
loan advanced by it to the defendants, 
the plaintiff would still be entitled to 
prove independently in the subsequent 
suit filed at Faridabad, that the property 
was mortgaged with it by the defendants 
to enable it to recover the said loan. In 
this view of the matter, the preliminary 
issue No. 2, has also been correctly decid- 
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ed by the trial Court holding that the 
subsequently instituted suit at Faridabad 
was not liable to be stayed under the 
provisions of Section 10 of the Code. 


12. For the reasons recorded ` above, 
this revision petition fails and is dismiss- 
ed with costs. In view of the decision in 
the. main revision petition, Civil Mis- 
cellaneous Application Wo. 4332-CII of 
1981 also stands dismissed 

Petition dismissed. 


r 
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FULL BENCH 
S. S. SANDHAWALJZA, C. J. 
P. C. JAIN AND M. M. PUNCHHI, JJ. 


Ram Puri, Chandigarh, Petitioner v, 
Chief Commissioner, Chandigarh and 
others, Respondents. 


4“ Civil Writ Petns. Nos. 2€30 of 1970 and 
1149 of 1979, D/- 18-2-1982.** 

(A) Capital of Punjab (Development 
and Regulation) Act (27 of 1952), S. 8-A 
(as: inserted by Central Act 17 of 1973) 
— Power of Estate Officer to resume 
building or site and to forfeit money paid 
by transferee — Section does not violate 
Art. 14. (Constitution of India, Art. 14). 


The subsequent amendments introduc- 
ed in Ss. 3 and 8 as also the deletion of 
S. 9 altogether and its substitution by 
S. 8-A of the Act was designed to and 
has undoubtedly cured the infirmities 
fwhich their Lordships hac discerned in 
the previous provisions in Jagdish Chand 
Radhey Shyam’s case. {AIR 1972 SC 
2587). By these legislative changes the 
charge on the transferred site has been 
abolished and similarly the clog on the 
transfer to the third perty stands re- 
moved. Further there ars now in-built 
guarantees and safeguards provided in 
S, 8-A itself by ensuring a reasonable 
opportunity to show cause against any 
proposed resumption or forfeiture. A 


"In this case the Judges of the Full Bench 
differ in their views enumerated in 
Pt (C). The majority view is taken by 
S. S. Sandhawalia, C. ©. and P, C. 
Jain, J. and the minozity view by 
M. M. Punchhi, J. The judgments are 
printed in the order in which they are 
given in the Certified Capy. 


"Decided by Full Bench on order of ref- 

erence made by S. S. Sandhawalia, 

* C, J. ang S. P. Goyal, J., D/- 26-11- 
1980. : 


CZ/EZ/B366/82/GDR_ 
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further limitation that forfeiture in no 
case shall exceed 10 per cent of the total 
amount of consideration money has been 
itself laid down therein. The Estate Offi- 
cer is obliged to record his reasons after 
giving adequate opportunity including 
the right to lead evidence to the trans- 
feree before passing an order adverse to 
his interest. Further the statute and the 
rules thereunder provide for an appeal 
and revision against such orders. There- 
fore it cannot be said that S. 8-A suffer 
from the vice of discrimination or in any 
way violate the equality clause under 
Art. 14 of the Constitution. AIR 1974 SC 
2009, Referred. C. W. P. No. 2649 of 1974, 
D/- 13-8-1975 (Punj & Har), Approved. 

(Paras 53, 69) 


(B) Capital of Punjab (Development 
and Regulation) Act (27 of 1952), S. 8-A 
(as inserted by Central Act 17 of 1973) 
— Resumption of title and possession of 
property — Section does not violate 
Art. 19 (1) (f). (Constitution of India, 
Art. 19 (1) (f).) 


The fundamental right under Art, 19 
(1) (£) to acquire, hold and dispose of 
property is not an absolute right. It can 
be hedged in by the imposition of rea- 
sonable restrictions on its exercise in the 
interest of general public. Apart from 
this express limitation imposed by the 
Constitution itself, binding precedents of 
the Final Court have authoritatively 
highlighted that in this context consid~ 
erations of larger, social and public pur- 
pose are germane to the construction of 
this Article. (Para 58) 


The challenge to the constitutionality 
of a statute on the anvil of Art. 19 (1) (f) 
is not merely to be judged from the 
particular provisions of the Section 
alone. It is permissible and indeed desir- 
able for the Court to take judicial notice 
of the facts which led to the enactment 
of the statute and the avowed objects and 
reason thereof. Again the preamble to 
the Act may provide a clue to its inter- 
pretation. Further the provisions of the 
impugned Section along with the other 
supplementary provisions of the Act as 
also the statutory rules made thereunder, 
have all to be viewed as a whole for 
testing its constitutionality. (Para 59) 


It is well settled that the taint of un- 
constitutionality does not attach to a 
provision of law. merely because there 
may be remote possibilities of the abuse 
of power conferred thereby. In such a 
situation it is only the arbitrary or the 
wrongful exercise of the power which 
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ean be struck down but not; the statute 
itself, | (Para 67) 
The entire Act was purposefully direct= 
ed to provide a reasonable social control 
of the urbanisation visualised by the 
creation of an altogether new capital city 
for the State from scratch. The threefold 
pre-eminent ideas underlying the same 
were the need and incentive to create an 
altogether new town at a place where 
none existed and that too |within the 
shortest possible time, and further to en- 
sure that it conformed to an ideal con- 
cept of a planned city as against the hap- 
‘hazard urbanisation or the; mushroom 
growth of slums which in the ultimate 
analysis can even strangulate an existing 
town to extinction. :ı (Para 65) 
It is not mandatory for the authority 
to order resumption, but only in extreme 
cases it enables it to do soi when the 
other powers and sanctions to enforce the 
purpose of the Act have failed, or in the 
circumstances it is the only remedial 
power which can be applied., Therefore, 
it is farcical and imaginary to assume 
that the authority would necessarily use 
this power arbitrarily and | whimsically 
and that they will use this hammer to 
swat a fly. | (Para 66) 
In the larger conspectus of the pur- 
poses of the Act itself, its preamble; the 
Specific provisions of S. 8-A; the setting 
in which it is placed along with the sup- 
plementary Sections of the Act and the 
rules framed thereunder; it has to be 
held that the enabling power of resump- 
tion conferred thereby is only a reason- 
able restriction on the fundamental right 
to hold, acquire and dispose; of property 
and is, therefore, in no way, violative of 
a 19 (1) (. ATR 1961 Sc 1602, Foll; 
W. P. No. 2649 of 1974, D/- 13-8-1975 
ane & Har), Approved. i (Para 68) 
(C) Capital of Punjab (Development 
and Regulation) Act (27 of 1952), S. 8-A 
(as introduced by Central Act 17 of 1973) 
— Resumption of building; or site — 
Word ‘resumption’ connotes divestiture 
of title also of a building or | site and not 
merely a temporary divesting of posses- 
sion only. (1980) 82. Pun LR 441, Over- 
ruled. (Punjab Capital (Development and 
Regulation) Building Rules (1952, 
Rule 11-D; Constitution of India, Art, 226; 
Chandigarh (Sale of Sites and Buildings) 
Rules (1960), R. 12). | 


Majority view : Per S. S. Sandhawalia, 
C. J. (P. C. Jain, J. agreeing; M M. 
Punchhi, J. contra), i 

The word resumption under Sec. 8-A 
means clearly the divestiture of title of 
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a building or the site as the case may be 
and not merely a temporary divesting of 
possession only, (Para 71) 
Tt is an error to construe the word re~ 
sumption as meaning only a temporary ~“ 
divesting of possession in favour of a 
trustee who is obliged to restore the same 
if the default is later rectified. So con 
strued the sanction under the statute far 
from being in any way effective would 
render the same totally futile and tha 
misuse sought to be prohibited could be 
made with absolute impunity. (Para 79) 
The true import and width of the word 
“resumption” designediy used by the 
legislature in S. 8-A must be construed 
in the context in which it is placed for 
the larger purposes of the Act and not 
in abstruse isolation. One of the avowed 
objects of the Act was not only to have 
a planned city but of creating its capital 
within the shortest possible time. This \ 
was sought to be effectuated by making 
it a necessary condition of purchase that 
the site sold would be built upon within 
a prescribed period. (Paras 74, 80) 
If a violation of the aforesaid condition 
is made and the transferee recalcitrantly 
refuses to build thereon then the Estate 
Officer by taking possession of such a 
vacant site merely becomes a gratuitous 
caretaker of the same till the transferee 
chooses to exercise his option of building 
thereon. In a situation of this kind the 
very purpose and the spirit of the Act 
of creating a new capital speedily would, 
be totally frustrated, Equally it would 
render the authorities powerless against 
the terrible evil of profiteering in deve- 
loped urban sites by unscrupulous trans~« 
ferees who could defiantly bide their 
time till prices escalated sky high whilst 
the Estate Officer gratuitously ‘guarded 
their unbuilt sites. (Para 80) 


The newly inserted R. 11-D is a clear 
pointer to the basic intent and assump- 
tion of the legislature that the power of 
resumption provided for in S. 8-A in- 
volves a clear divestiture of title and 
consequently this rule provided for re- 
transfer of the title of such a resumed 
property in favour of the original trans- 
feree. The canon of harmonious construc 
tion, therefore, also requires that re- 
sumption under S. 8-A must be construed 
as a clear divesture of title so as to give 
a meaning, content, and practical effect 
to Rule 11-D as well, (Para 81) 


The law in India does expressly sanc<* 
tify a separate title in the site as againsf 
the building or super structure construct- 
ed thereon, There was no absolute rule 
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of law in India that whatever was affixed 
or built on the soil became part of it, and 
was subject to the same rights of pro« 
perty. It is therefore erroneous to rely 
„ on the hoary wisdom of Roman law. 
i (Para 83) 


However, there is no manner of doubt 
that resumption in the sense of a divesti« 
ture of title would be the ultimate civil 
sanction in the armoury of the authori- 
ties to effectuate the twin purpose of a 
regulated and planned development as 
also the expeditious creation of the capi- 
tal city in the State. The power of re- 
sumption is the ultimate civil sanction 
and must, therefore, be a weapon of last 
resort, Inevitably it should be used with 
great caution and circumspection. The 
Act and the Rules framed thereunder 
vest the authority with a variety or wide 
ranging powers to effectuate and regu- 

uw late the planned development of the city, 
(Paras 86, 87) 


Normally resort would be first made 
to the lesser sanctions aforesaid and it 
is only when they are ineffective, or in 
the extreme cases where resumption may 
rightly seem to be the only appropriate 
sanction to the authority, that recourse 
will be made thereto. There is no genuine 
„basis for the apprehension that the 
administration would use a hammer to 
swat a fly or in other words resort to 
resumption for relatively insignificant 
infraction of the conditions of sale or the 
‘payment of consideration money, Equal- 
ly it is well to remember that even 
where resumption has necessarily to be 
resorted to it should be liberally tamper- 
ed with the provisions of the recently 
inserted R. 11-D which empowers the 
authority to retransfer the site to the 
original transferee in specified situations. 
Therefore, though the judicious and law- 
ful exercise of the powers of resumption 
must be upheld and in certain situations 
may be both necessary and desirable, yet 
any arbitrary or discriminatory applica- 
tion thereof would at once attract the 
ever vigilant power of the Court under 
the writ jurisdiction. (1980) 82 Pun LR 
441, Overruled; AIR 1980 Punj & Har 
236 (FB) and AIR 1982 Punj & Har 165 
(FB) and AIR 1958 SC 789, Foll. 

A (Para 879 


(D) Precedents — Subsequent Division 
Bench decision in conflict with earlier 
. Full Bench decision — Cannot hold the 
' field — Must give way to the weight and 
authority ` of Full Bench dictum. AIR 


1960 SC 1118, Foll. (Para 72) 
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(Œ) Capital of Punjab (Development 
and Regulation} Act (27 of 1952), S. 8-A 
(as inserted by Central Act 17 of 1973) — 
Power of resumption applies uniformly 
to all transferees — Its application is not 
restricted only to such transferees whe 
have not paid whole consideration money, 

The provisions of S. 8-A give not the 
least inkling of any distinction between 
transferees who have paid the whole of 
the consideration money due and those 
who have as yet to pay some part of the 
consideration money or the instalments 
and other dues thereon. The power of re- 
sumption thereunder applies uniformly to 
all transferees in the happening of the 
three pre-conditions specified thereunder, 
Neither on principle nor on the language 
of S. 8-A is it possible to draw any dis« 
tinction betwixt transferees who have 
paid the full consideration money and 
those against whom some amounts are 
lawfully outstanding in accordance with 
the contract. It, therefore, cannot be said 
that after the full payment of considera- 
tion money the power of resumption 
would be denuded against such a trans- 


feree, (Paras 89, 90) 
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M. M. PUNCHHI, J. :— In Amrit Sagar 
Kashyap v. Chief Commr., U.. T Chandi- 
garh, (1980) 82 Pun LR 441, ja Division 
Bench of this Court (the judgment of 
which was prepared by me and concurr- 
ed by D. S. Tewatia, J.) had the occasion 
to interpret S. 8-A of the Capital of Pun- 
jab (Development and Regulation) Act, 
1952 (for short the Act) and in particular 
the meaning of the words “resume” and 
“resumption” occurring prominently 
therein. The view thus taken jcame to be 
doubted very often necessitating its re- 
examination by a Full Bench, on these 
two matters being referred to it, being 
Civil Writ Petitions Nos. 2830 of 1970 
and 1149 of 1979, which await disposal 
at our end. Amusingly it has again fallen 
to my share to prepare the judgment, be 
it a case of reorientation or refurbishing 
the earlier view or one of substitution or 
reversal. A fresh look on the lsubject be- 
comes essential uninhibited of the view 
taken by the Division Bench. 


2. A small legislative history would 
not be out of place. The town! of Chandi- 
garh, where the seat of this Court is 
established, found its way on the geo- 
graphical map as a capital of the then 
State of Punjab, towards realisation of a 
dream of its people, who had lost their 
capital in the wake of the partition of the 
country. It was incidentally the first 
planned city of free India which ulti-+ 
mately came to be called —j “The City 
Beautiful.” To ensure its proper planning 
and regulate its development: as a State 
measure, the Punjab Legislature enacted 
the Capital of Punjab (Development and 
Regulation) Act, 1952 (Punjab Act No. 
XXVII of 1952) which was a substitute 
to the earlier statute, the President's. Act 
No. V of 1952 which: was thereby repeal- 
ed, 7 


-3. ° Certain Broad? ee of the said 
Act may be noticed. The Government 
under S. 3 of the Act had power to sell 
by auction allotment or otherwise any 
land or «building. . The consideration 
money’ was to be paid in such.a manner 
as the Government may prescribe. The 
unpaid portion. of .. the. consideration 
money was to be first charge, on the. site 
or building. The transferee ‘ except with 
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the previous permission in writing of the 
Estate Officer was prohibited to sell, 
mortgage or otherwise transfer any right, 
title or interest in the site or building 
until the amount which was a first charga 
had been paid in full. S. 8 of the Act 
permitted the Government to proceed 
against the transferee to realise the 
amount due on consideration money or 
on instalment or any other due as an ar- 
rear of land revenue. Section 8 further 
provided for imposition of penalty for 
default in payment of money and the re- 
covery of the same as an arrear of land 
revenue. Besideg this provision providing 
statutory security for the unpaid portion 
of the consideration money etc.,. Sec. 9 
of the Act gave power to the Estate Offi- 
cer to cause resumption of the site or 
building sold under S. 3 in the case of 
non-payment of consideration money, or 
any instalment thereof, or in the case of 
breach of any other condition of such 
transfer, or breach of any Rules made 
under the Act. Section 9 further gave the 
power to the Estate Officer that he could 
in his discretion forfeit the whole or any 
part of the money, if any, paid in re- 
spect of the transfer of any site or builds 
ing under S. 3. 

4, The vires of Section 9 of the vA 
came to be questioned in Letters Patent 
Appeal No. 218 of 1965 (Jagdish . Chand 
Radhey Shyam v. State of Punjab) de- 
cided by a Division Bench of this ‘Court 
on 21-2-1966. In that case, the then peti- 
tioner had purchased a commercial site, 
on instalments and being permitted to 
assume possession thereon had raised a 
construction and installed machinery 
therein, On his defalcation to make time- 
ly payments of instalments, the site was 
resumed and the sum paid towards consi- 


deration money was forfeited. The appel- 


late order, which was left uninterfered 

with in revision, allowed the resumption 
to be set aside subject to payment of 
arrears with interest, penalty to the ex- 
amount -in 
arrears in cash, and to the exécution.. of 
a conveyance deed in.respect of the site. 

The then petitioner’s contention . before 
this Court, firstly in the writ petition and 
then- before the Letters Patent Bench, 
that he having become the owner of the 
site making him. immune from any action 
of resumption under the Public Pre- 
mises and -Land (Eviction: and Rent: Re-: 
covery) Act, 1959 was -repealed. Though 


the formal deed of- conveyance was ‘not - 
executed in that case, yet. the: -relevant 
statutory, form thereof, provided : cin’ the 


Rules was taken: aid ‘of ‘in ‘order to inter 
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pret the. seope..of Sections 8 and-9- of the 
Act and to their eonstitutionality.. D. K. 


Mahajan J. with whom D. Falshaw C. J. 
concurred observed. as follows:— 


“It appears to me that Sections 8 and 9 ; 


* do not provide -for the same set of cir- 


cumstances in each case. There would be 


No question of resumption of property in. 


cases where the title has passed to the 
transferee; nor could the legislature be 
considered to have vested that power 
with the executive, because the exercise 
of such a power would be violative of 
Article 31 of the Constitction. If a citi- 
zen cannot be deprived cf his property 
“except in accordance with law, any con- 
fiscatory provision would be hit by Arti- 
ele 31 of the Constitution If this broad 
consideration is kept in view, it will be 
seen that an order under Section 9 can 


_only be passed in cases where the title 


still vests in the Government and the 
transferee has only got the right to re- 
main in possession of property till he has 
paid the full consideratior. for the trans- 
fer. Moment he pays the full considera- 
tion, the title will pass on to the trans- 
feree and in that event, no necessity will 
arise to act under Secticn 9. Section 9 
will only come into play where the trans- 
feree has been handed over the posses- 
‘Bion subject to certain coaditions and he 
has violated one or more of those condi- 
tions. In this. situation, Government has 
been given the power to resume posses- 
sion of its property: In cases, where title 
„has passed and part of th2 consideration 


r is still] due, Government has been given 


the power to act under Section 8 and re- 
cover the’ same as arrears of land reve- 
nue.. Only in one case, action could simul- 
taneously be taken under Sections 8 and 
9 and that is where the fitla in property 
has not passed to the trarsferee and for 
the use and occupation of the premises, 
something is still due to the State Gov- 
ernment for the period of that use and 
occupation. In this class of cases, the 
Estate Officer. can act both under Sec- 
tions 8 and 9; otherwise =-can visualize 
no other case where proceedings 
Sections 8.and 9 could be initiated simul- 
taneously. x 

As woùld.be plain from tke dictum of the 
Letters Patent Bench,. Seczion 9° was spe- 
cifically. held ‘to be, inoperative in ‘cases 


where title had passed to the transferee.. 


It remained applicable so long as the title 
had not passed to the transferee and part 


t of the’ consideration, .was, S-il. due, In that 
* čase proceedings could. ` be 


simultaneously under Sections, 8 end 8 
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But the Letters Patent-Bench cautioned 
that the -Estate Officer would not take 
proceedings under Section 9 necessarily 
when he could recover the sale considera- 
tion by proceedings under Section 8. And 
in case of abuse of power or mala fide 
exercise, this Court’s jurisdiction to recti- 
fy the mischief was asserted. In that 
view, Section 9 was held to be intra vires. 
The Supreme Court, however, on appeal 
in Jagdish Chand Radhey Shyam v. State 
of Punjab, AIR 1972 SC 2587, reversed 


‘the view of the Letters Patent Bench with 


regard to the deferred ownership aspect 
on the plain reading of Section 3 of the 
Act. It observed as follows (at p. 2589):— 


- “Section 3 totally repels the conclusion 


, arrived at by the High Court that the 


Government remains the owner until the 
entire consideration money is paid. A 
charge is created for the unpaid portion 
of the consideration money. The prohibi- 
tion against sale, mortgage or transfer by 
the transferee except with the previous 
permission of the Estate Officer of any 
right, title or interest in the site or build- 
ing establishes the ownership and rights 
of the transferee. If the Government were 
the owner it could not be said that the 
transferee could sell, mortgage or trans- 
fer any right, title or interest. The sta- 
tute speaks of payment of consideration 
money by sale to the transferee., The 
Government cannot after sale remain the 
owner, The statute forbids such construc- 
tion. If the Government is the owner the 
Government cannot at the same time be 
entitled to a charge on the property for 
the balance of the consideration money. 
A charge on .a property is under the 
Transfer of Property. Act enforced by 
instituting a suit and bringing the pro- 
perty to sale. If the property yields a 
higher price than what the charge repre- 
sents, the owner is entitled to the excess 
sum.” | 
With regard to ‘Section 8 of the Act, the 
Supreme Court observed as „follows (at 
p 2589):— - .. , 
“14. Under the oriinsiy law of the land 
it- is open’ to the Government to enforce 
the charge and to recover the due on con- 
instalments or 
other due from the transferee. It is also 
open to the Government under Section 8 


“of the Act: to--proceed against the trans- 


feree to realise the amount due on con- 
sideration money or on instalment.or any 
other due ‘as‘an arrear of land PE 
Section 8 provides penalty for default ` 

., Payment of money and: ‘the: recovery - ot : 








any . 
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the same as an arrear of d revenue. 

These remedies are deterrent and 
drastic.” : 


And in regard to Section 9 of the Act, the 
Supreme Court clearly discerned two 
concepts which were pivotal in it; one 
of resumption and the other | of forfei- 
ture. Dealing with them separately with 
regard to forfeiture, it was observed as 
follows (at pp. 1589, 1590):— 

"15, Section 9 of the 1952 Act empowers 
the Government to forfeit the whole or 
any part of the money in case of non- 
payment of consideration money or in~ 
stalments or other dues for ‘breach of 
covenants. Under the ordinary law of the 
land there is relief against forfeiture for 
breach of covenant or provisions. Sec- 
tion 9 does not offer any relief agairst 
forfeiture. This feature that the Govern- 
ment can proceed either under the ordi- 
nary law of the land or under the 1952 
Act shows that there is discrimination. 
There is nothing in the statute to guide 
the exercise of power by thej Goverm- 
ment as to when and how one of the 
methods will be chosen.” 

With regard to the concept of resumption, 
the Supreme Court observed as under 
(at p. 1590):— | 

“16. Section 9 confers power, to resume 
the site. There is a charge on the land for 
the unpaid consideration money. This 
charge can be enforced by instituting a 
suit in a Court of Law. The owner will 
have the opportunity of paying ithe money 
and clearing the property ‘of the charge. 
On the other hand when the Government 
proceeds under section 9 of the Act to 


resume the land or building the Govern- - 


ment proceeds under the Punjab Public 
Premises and Land (Eviction: and Rent 
Recovery) Act, 1959. There is no guidance 
in the Act as to when the Government 
will resort to either of the | remedies. 
17. Again in all these cases of recovery 
of money or resumption of land or buil- 
ding and forfeiture of monies paid the 
Government may choose and: discrimi- 
nate in proceeding against one, person in 
one manner and another person in another 
manner.’ 
The Supreme Court then finally while 
striking down Section 9 of the Act and 
reversing the decision of this ‘Court ob~ 
served as follows (at p. 1590 of AIR 1972 
SC):— 


“18. The Act creates a wae on the 
property. The Act forbids creation of a 
third party right by the transferee until 
the amount represented by the charge is 
paid in full. In he teeth of statutory sex 
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curity and enforceability it is totally un- 
reasonable restriction on the enjoyment 
of property by resuming the site for de- 
faults in payments of money and for- 
feiting the monies paid by the transferee, 
19. For these reasons, we are of opin- 
ion that the Government is not entitled 
to forfeit the monies paid and resume the 
site under the provision contained in Sec-. 
tion 9 of the 1952 Act. These provisions 
violate Articles 14 and 19 (1) (£) These 
provisions are unconstitutional.” 


5. Decision in Jagdish Chand Radhey 
Shyam’s case (AIR 1972 SC 2587) (supra) 
came at a time when Chandigarh had 
ceased to be the capital of Punjab. It had 
become under the Punjab Reorganisation 
Act, 1966 a Union Territory with effect 
from 1-11-1966. The Parliament by Act 
No. XVII of 1973 caused amendment to 
the “Act by virtue of which Section 3 was 
amended; Section 8 was substituted; 
Section 8-A was introduced and Section 9 
was omitted from the Act. The broad 
features of the amendment brought 
about can well be gathereq from the 
Statement of Objects and Reasons pub- 
lished in the Gazette of India Extraordi« 
nary dated the 18th December, 1972 :— 


“The Supreme Court in Jagdish Chand 
Radhey Shyam v. State of Punjab, (Civil 
Appeal No. 1099 of 1967) declared Sec- 
tion 9 of the Capital of Punjab (Develop~ 
ment and Regulation) Act, 1952 (Punjab 
Act XXVI of 1952), as in force in the 
Union Territory of Chandigarh, as being 
violative of Articles 14 and 19 (1) (£) of 
the Constitution and held that the Cen- 
tral Government is not entitled to re= 
sume the site or building transferred 
under Section 3 of that Act, or to forfeit 
the money paid in respect of such trans- 
fer under the said Section 9. The main 
ground on which the Supreme Court had 
based its conclusions was that there is 
nothing in the Act to guide the exercise 
of power by the Government as to when 
and how any of the methods for recover« 
ing the amount of consideration in arrears 
specified in Sections 3, 8 and 9 of the 
Act, will be chosen. (Emphasis supplied), 

2. The decision of the Supreme Court 
has created several practical difficulties 
in administering the provisions of the 
Act. Further, the situation 
the decision of the Supreme Court is 
already having an adverse effect on the 
regulation and development of the entire 
city of Chandigarh, which has been plan- 
ned and develcred with’ great care and 
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at considerable expense over the past 
several years. It is, therefore, essential 
to remove the objections pointed out by 
the Supreme Court by amending the Act 
retrospectively from the lst of Novem- 
ber, 1966, being the dat2 on which the 
Union Territory of Chandigarh was form- 
ed, and to validate the actions taken 
under the impugned provisions of the 
Act. (Emphasis supplied) 

3. The Bill seeks-to achieve the afore~ 
said objectives.” 
The emphasised language reveals the 
concern of the Government. It was mam- 
ly directed towards recovery of consi- 
deration money. The substratum on which 
the judgment of the Supreme Court was 
based had necessarily to be shaken. Thus 
Section 8 was substituted. The deterrent 
and drastic procedure provided therein 
to realise the amount due on consideration 
money as arrears of lard revenue, with 
or without penalty, was totally abandon- 
ed and it came out of the pale of the 
newly substituted section. Thenceforth 
Section 8 was made to confine only in 
respect of arrears of reat or defaulted 
payments of fees or taxes levied. Sub- 
sections (1) and (2) of Section 3 in sub- 
stance remain the same. However, sub- 
section (3) of Section 3 was substituted. 
The old sub-section (3) providing prohi~ 
bition imposed on the transferee with 
regard to sale, mortgage ete. of any right, 
title or interest in the property, except 
with the permission in writing of the 
Estate Officer, was abandoned. Section 9 
was omitted and in its place Section 8-A 
was introduced. Broadiy speaking, it 
provided for resumption of a site or 
building or both, as the case may be, 
which had been sold under Section 3. 
The concept of sale was preserved there~ 
in retentively. Significant change. was 
brought by the newly added = sub-sec- 
tion (3) of Section 3 praviding that not- 
withstanding anything contained in any 
other law for the time being in force, 
until the entire consideration money ete. 
was paid, the site or bulding sold under 
sub-section (1) thereof shall continue 
to belong to the Central Government. 
Thus by the amendment, the basis of the 
_ Supreme Court decision in Jagdish 
’ Chand Radhey Shyam’s case (AIR. 1972 
SC 2587) (supra) with regard to the 
ownership aspect stood displaced. The 
concept of sale of property on price pro- 
mised to be paid, as provided in Sec. 54 
of the Transfer of Property Act was pre- 
served in Section 8-A amd its language 
was kept at that level. Or the other hand, 
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Section 3 (3), with the non obstante 
clause, despite the sale, would remain 
the owner of the property sold till the 
entire consideration money etc. was paid, 
Thus instead of holding a charge over the 
property, the amendment fictionally pro- 
vided that the Central Government would 
be the owner thereof. The amendment 
seemingly brought the situation of the 
law to the level as understood by this 
Court in Letters Patent Appeal No. 218 of 
1965 aforementioned with regard to the 
ownership aspect, vide Objects and Rea- 
sons aforequoted and emphasised, 


6. To appreciate the above deductions 
better, let Sections 3 and 8-A of the Act 
be reproduced one after the other:— 

“S. 3. Power of Central Government 
in respect of transfer of land and build- 
ing in Chandigarh— 

(1) Subject to the provisions of this 
section, the Central Government may sell, 
lease or otherwise transfer, whether by 
auction, allotment or otherwise, any land 
or building belonging to the Government 
in Chandigarh on such terms and con- 
ditions as it may, subject to any rules 
that may be made under this Act, think 
fit to impose. 

(2) The consideration money for any 
transfer under sub-section (1) shall be 
paid to the Central Government in such 
manner and in such instalments and at 
such rate of interest as may be pre 
scribed. 


(3) Notwithstanding anything contain~ 
ed in any other law for the time being 
in force, until the entire consideration 
money together with interest or any 
other amount, if any, .due to the Central 
Government on account of the transfer of 
any site or building, or both, under sub- 
section (1) is paid, such site or building, 
or both, as the case may be, shall conti- 
nue to belong to the Central Govern- 
ment. 

Sec. 8A. Resumption and forfeiture for 
breach of conditions. of transfer.— (1) If 
any transferee has failed to pay the con- 
sideration money or any instalment there- 
of on account of the sale of any site or 
building or both, under Section 3 or has 
committed a breach of any other condi- 


tions of such sale, the Estate 
Officer may, by notice in writ- 
ing call upon the transferee to show 


cause why an order of resumption of the 
site or building, or both, as the case may 
be, and forfeiture of the whole or any 
part of the money, if any, paid in respect 
thereof which in no case shall exceed ten 
Per cent of the total amount of the con- 
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sideration money, interest and. other 
dues payable in respect of the sale of the 
site or building, or both should not he 
made. 


(2) After considering the cause, if any, 
shown by the transferee in pursuance of 
a hotice under sub-section (1)! and any 
evidence he may preduce in support of 
the same and after giving him! a reason- 
able opportunity of being heard in the 
matter, the Estate Officer may, for rea- 
sons to be recorded in writing, make an 
order resuming the site or building or 
both, as the case may be, so sold and 
directing the forfeiture as provided in 
sub-section (1), of the whole of any part 
of the money paid in respect of such sale.” 


7. It is plain from the reading of lan- 
guage of Section 8-A that both the con- 
cepts of resumption as also of | forfeiture 

- was retained as of old Section : 9, since 
repealed. The newly added section is 
deemingly operative from 1-11- 1966. Un- 
der the repealed Section 9,, causing 
forfeiture of the whole or any part of the 
money, if any, paid in respect of a sale 
under Section 3 or paid in respect of a 
transfer of any site or building under Sec- 
tion 3 was discretionary. Now it is man- 
datory for the Estate Officer under Sec- 
tion 8-A to cause forfeiture, in addition to 
resumption; forfeiture of the whole or 
any part of the money, if any, paid in 
respect thereof subject to the outer limit 
that it cannot-exceed 10 per cent of the 
total amount of the consideration money 
etc, payable in respect of the sale of the 
site or building, or both. | 


8 In Amrit Sagar Kashyap’s case 
(1980-82 Pun LR 441) (supra),|the Divi- 
sion Bench too highlighted the ‘difference 
between the concepts of ‘resumption’ and 
‘forfeiture’ and came to hold as follows:— 


“Now it is patent that Section 8-A em- 
ploys both the words ‘resumption’ and 
‘forfeit’. Resumption is tagged to the site/ 
building, or both, and forfeit is: itagged to 
a percentage of the consideration money 
etc. It is plain and suggestive that the 
converse is not true. The site ‘cannot he 
forfeited and the requisite percentage of 
consideration money etc. cannot be resum- 
ed. Obviously, there is no power with 
the Estate Officer to forfeit ithe site 
under the garb of resumption ! and treat 
accomplished thenceforth to have divest- 
ed of the title to the site of building, or 
both. On reimbursement of the: forfeited 
amount of consideration money etc. the 
site or the building or both have to be 
restored to the owner for enjoyment of 
its possession and user, whether directly 
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or indirectly, but if the act-of misuser `` 


complained of is attributed to the tenant, 
then the tenant would be required to re- 
imburse the forfeited consideration 
money etc. before he can be restored 
possession of the resumed tenanted pre- 
mises.” 


9. With regard to the incidence of re- 
sumption, the Division Bench in Amrit 
Sagar Kashyap's case (1980-82 Pun LR 
441) (supra) held that the same was only 
confined to taking of possession of the 
site or the building, as the case may be, 
by the Estate Cfficer, unaffecting the title 
to the property vesting in the transferee. 
The Bench held as follows:— 


“Thus the order of 
carry with it a dual 
deprival of user of the site or building, or 
both and (2) the added adjudged penalty 
in the form of forfeiture out of the al- 
ready paid consideration money etc, The 
stoppage of user contemplated by resump- 
tion will have the effect of the Estate 
Officer entering upon possession of the 
property, and to hold it, for and on þe- 
half of the owner till such time that the 
alleged misuser was stopped and the 
consideration money reimbursed to the 
extent of the forfeiture caused therefrom. 
It appears to us that the power of rev 
sumption conferred. in the Estate Officer 
is somewhat akin to that of a caretaker 
or trustee, to hold and use of the pro- 
perty on behalf of the owner, till such 
time that the penalty is paid and the site 
or building is restored to its permitted 
use, It is only cn this reasoning that Sec- 
tion 8-A can be called as a measure in 
furtherance of the development, regula- 
tion and maintenance of the planned city 
of Chandigarh.” 


10- The correctness of the aforesaid 
views of the Division Bench stands chal- 
lenged by the Chandigarh Administration 
on the ground that the view that resump- 
tion affects only the possessory aspect of 
ownership, and not the title, runs coun- 
ter to the Full Bench decision ‘in Brij 
Mohan v. Chie? Administrator, (1980) 82 
Pun LR 621: (AIR 1980 Punj & Har 236). 
Particular emphasis has been laid that 
the said judicial precedent clearly holds 
that resumption has the incidence of de- 
prival of ownership ‘rights concerning 
the transferee. Challenge further has 
been made to the meanings given to the 
words ‘resume’ and ‘resumption’ which 
according to the Administration’s counsel 
are not sound in the context as these 


resumption will 


consequence (1). 


tended to affect the development, regula- ` 
tion andi maintenance ‘of Chandigarh as a . 
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. modern city which was carefully planned... 


. To. be precise, the objection was thatthe 
deterrence and sanction behind Section 
8-A stood diluted with such an interpr2- 
_ tation. It was maintained that the con- 
Ta cepts of ‘resumption’ and ‘forfeiture’ -n 
reality and in essence were one and the 
same and interchangeable. It was assert- 
ed that the law framers had intended n 
fact forfeiture of the site and forfeiture 
of the consideration money etc. to the 
extent indicated in Section 8-A. Thus 
Section 8-A, according to learned coun- 
sel; envisaged forfeiture and forfeiture 
alone and the sense was to divest title 
and impose penalty. The intention of the 
Legislature was conveyed by the employ- 
ment of two suitable but relative words 
conveying the same meaning. A buttress- 
ed policy argument was put forth that 
the threat of confiscation of property and 
_ divestiture of title alone could compel 
4 the builders and users of property: in 
Chandigarh to. disciplined constructive 
activity and disciplined living. And for 
these purposes, as contended, the sanz- 
tion spelled out in Amrit Sagar Kashyap’s 
case (1980-82 Pun LR 441) (supra) placing 
it-at the level of deprivation of user f 
the property alone. was likely to be in- 
effective and lead to indiscipline. Some 
examples were cited in support of the 
view canvassed. One was the case of a 
nefarious anti-social activity like brothel 
keeping which would evade being coa- 
trolled if after resumption of the site or 
y the ‘building, or both, as the case may te, 
' where such activity was carried on, it 
was to be restored to the owner or the 
occupier, as the case may be, on the pay- 
ment of the adjudged penalty, called the 
sum forfeited, as the nefarious activi-y 
could well be resumed again and the r2- 
petitive process of resumption rendered 
a complete waste and menacingly ineffez- 
tive. Another example of another kird 
cited. was of a transferee failing to bui.d 
over. the site within the time allotted 
hurdling the growth of the planned town 
and retaining the site for speculative puz- 
poses. And questioningly it was put what 
better caretaker could the transferee 
have. than the Estate Officer, and that too 
a free one, who on resumption was 0 
hold the property for the transferee as 
the. Division Bench dictum goes. 


‘ll. The learned counsel 
Chandigarh Administration cautioned us 
¢ Mot to go into dictionaries but see tke 
intendment of the Legislature. He pro- 
jected that selling of sites and houses wes 
-a:‘major activity of the State and housing 
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was. a problem which. was receiving. the . 


State’s foremost attention. He maintained 


that in giving meaning to the words ‘re~ 
sume’ and ‘resumption’, we must bear in 
mind public interest. In support thereof, 
he referred to Subhash Chandra v. State 
of U. P., (1980) 2 SCC 324: (AIR 1980 SC 
800). On the strength of Baleshwar Dass 
v. State of U. P., (1980) 4 SCC 226: (AIR 
1981 SC 41), he projected that the under- 
lying idea and root thought of the legis- 
lation must be discerned. On the strength 
of Life Insurance Corporation of India v. 
D. J. Bahadur, (1981) 1-Lab LJ 1: (AIR 
1980 SC 2181), he cautioned about the 
tyranny of literality. He cited Ishwarlal 
Girdharilal Joshi v. State of Gujarat, AIR 
1968 SC 870, to say that the dictionaries 
are not safe guides, He asserted that tha 
preamble of the Act was the key to dis- 
cover the intendment and that was devel- 
opment and regulation of Chandigarh as 
a planned city. All these aspects will be 
borne in mind. 

12. On the other hand, learned coun- 
sel for the petitioners in the first inst- 
ance have taken the other extreme view. 
They have maintained that the amend- 
ments caused by Parliament Act No. 
XVII of 1973 have not taken away the 
applicability or efficacy of the law settled 
by the Supreme Court in Jagdish ‘Chand 
Radhey Shyam’s case (AIR 1972 SC 2587) 
(supra). It was asserted that the concepts 
of ‘resumption’ and ‘forfeiture’ as re- 
introduced in Section 8-A of the Act re- 
tentively still suffer from the same vice 
of being violative. of Articles 14 and 19 
(1) ( of the Constitution, despite the 
latter Article not being now in force, but 
when the cause arose was operative. In 
the alternative it was contended that Sec- 
tion 8-A was confined only up to a stage 
when consideration money, or the instal- 
ments due thereon, or any other sum due 
on account of such sale under Section 3 
remains unpaid. And so in the event of 
the entire arrears being cleared and the 
Central Government ceasing to be the 
owner thereof, the site or the building, 
as the case may be, was beyond the scope 
of resumption. With regard to the breach 
of any other conditions of such sale, it 
was contended that these pertain to those 
conditions which are germane to the in- 
Cidence of sale and the breach of other 


 covenants/conditions of the sale deed or 


breach of rules cannot attract the re-- 
sumptory process. It was also argued in - 
the second alternative that the view taken 
by- the Division Bench in Amrit Sagar- 
Kashyap’s case (1980-82. Pun LR 441) 
(supra) was sound and unexceptionable as’ 
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deprivation of title to the property for 
a default affecting the development and 
regulation of Chandigarh City, a default 
which could easily be remedied, was un= 
thinkable in a welfare State fully consci- 
ous of the fundamental rights;of property 
to its citizens at the time when the Act 
came on the statute book. Additionally it 
was maintained that the property-holders 
and property-users of Chandigrah had 
not invited on themselves a perpetual 
overlordship of the State as if property 
in their title and possession was a mere 
grant resumable at the pleasure of the 
sovereign or the overlord. And it was 
emphatically asserted that the words ‘re~ 
sume’ and ‘resumption’ can ‘project no 
semblance or character to confiscation or 
penal forfeiture in the context of Sec- 
tion 8-A as these notions are, repugnant 
to those words found in English diction 
and reason. 


13. It may be recalled that in Jagdish 
Chand Radhey Shyam’s case | (AIR 1972 
Sc 2587) (supra), the transferee had not 
paid the full consideration money. The 
Estate Officer had resumed the site and 
forfeited whatever consideration money 
was paid in the form of instalments, for 
failure of complete and timely payments. 
In Amrit Sagar Kashyap’s case (1980-82 
Pun LR 441} (supra), the total considera- 
tion money ete. had been paid. In the 
later case, misuser of the site/building 
was attributed to the tenant of the trans- 
feree. It is noteworthy that the aforesaid 
two cases arose out of different set of 
facts; the former under Section 9 since 
repealed and the latter under ‘Section 8-A 
now subsisting. Now it is time to take 
note of the facts of the two cases pre- 
sently in hand. 


14. Broad facts_of Civil Writ Petition 
No. 2830 of 1970 are that the petitioner 
therein purchased a shop-cum-flat site in 
public auction on 24-3-1957 for a sum of 
Rs. 10,600 and paid the full price. He 
got the deed of conveyance executed on 
11-7-1961, which facts are admitted by 
the Chandigarh Administration. Rather 
copy of the deed of conveyance dated 
11-7-1961 has been appended’ as Annex- 
ure R-i. The petitioner asserted that hav- 
ing paid the full price of the site, he had 
become full owner in possession of the 
property. The respondents assert that the 
ownership rights were subject to condi- 
tions contained in the deed of, conveyance. 
The petitioner apparently committed a 
breach of the conditions embodied in the 
conveyance deed by not raising construc- 
tion in time. Vide order’ dated 13-7-1965, 
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Annexure ‘A’. the Estate Officer resumed 
the site and forfeited whole of the money 
paid under Section 9 since repealed as, 
according to him, there was a breach of 
Rule 12 of the Chandigarh (Sale of Sites) 
Rules, 1962 by the building not being 
completed within time, The petitioner 
successfully appealed to the Chief Ad- 


.ministrator, Chandigarh, who allowed the 


appeal on 20-5-1967 (Annexure ‘B’) and 
Set aside the order of resumption subject 
to the condition that the building be com-: 
pleted within a period of six months 
from that date. It appears that the peti- 
tioner could not fulfil the condition as 
imposed by the Chief Administrator and 
the building was not completed within 
the time allotted. The Estate Officer vide 
his letter dated 17-12-1969 forebade the 
petitioner from proceeding with the con- 
struction as it stood resumed. Pursuant 
thereto, the plot in question was listed 
for auction. The petitioner then approach-~ 
ed the Chief Commissioner, ` Chandigarh, 
with a prayer in the forefront that he be 
allowed further time. The Chief Commis- 
sioner vide his order dated 12-1-1970, 
Annexure ‘C’, declined to interfere or 
grant further extension for construction 
holding the revision petition to be time- 
barred. Yet, he granted partial relief to 
the petitioner that out of the sum of 
Rs. 10,600 paid as price, he kept Rs. 600 
as forfeited money and ordered the 
balance to be paid to the petitioner. It 
is to challengsa these orders that the peti- 
tioner approached this Court under Arti-, 
cles 226 and 227 of the Constitution. Dur- 
ing the pendency of the petition, the 
Supreme Court judgmentt in M/s. Jagdish 
Chand Radhey Shyam’s case (AFR 1972 
SC 2587): (supra) came about as also the 
consequential amendment to the Act. As 
said before, Section 8-A was deemingly 
applied from 1-11-1966 and not from a 
date before. 

15. In Civ:l Writ Petition No. 1149 of 
1979, the brcad facts are that the peti- 
tioner purchased a residential site from 
the Estate Officer and executed a con- 
veyance deed on 10-12-1962. He construct- 
ed a house thereon. Since the petitioner 
was an Army Officer and on his toes at 
various places of his posting, it came to 
be that he rented out the house to re- 
spondent No. 4 with a specific condition 
that the house would be used by him as 
his residence. Later he learnt that re- 
spondent No. 4 had started using a por- 
tion of the house as a Guest House, It, 
seems that the Estate Officer initiated pro~ 
ceedings to resume the site (since that 
alone was sold) and on 18-12-1973, he 
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passed an order of resumpzion, Annexure 
P-1, The petitioner lamented that no 
notice was ever served on the petitioner 
despite his address available with the 
_Estate Officer and in any cese the stamped 

” address of an Army Office> which is care 
of 56 A.P.O., Army Headyuarters, New 
Delhi. Having learnt in June, 1977 that 
the house was resumed, he made enqui- 
ries and learnt that prior to the passing 
of resumption order, a notice was pasted 
on the wall of the tenant2d house when 
he was not living there. The order of 
resumption proceeded on the short 
ground that the tenant, respondent No. 4, 
was misusing it as a Gues: House, a user 
other than residential. The petitioner un- 
successfully appealed befcre the Chief 
Administrator. The appellate order dated 
27-9-1977 is Annexure P-3, His revision 
too was rejected on 2-9-1978 by the Chief 
Commissioner. This gave occasion to the 

- petitioner to approach this Court under 
Articles 226 and 227 of the Constitution 
of India. 

16. Analytically, as it appears to me, 
the following features and questions pro- 
minently emerge from Section 8-A in 
the light of the amendmert:— 

(1) Under Section 8-A, the Government 
through its Estate Officer resumes its own 
property in the case of a credit sale. Sec- 
tion 3 (3) is a pointer in that direction as 
title still vests in it. I would earmark this 
incidence as ‘statutory resumption’ to 
facilitate reference. 

= (2) On title being with the transferee 
on complete payment of consideration 
money etc., Section 3 (3) becomes inop- 
erative, Resumption on breach of condi- 
tions of sale is thus a separate category. 
I would earmark it as ‘2zovenantal re- 
sumption’. 

(3) Section 8-A confines itself exclu- 
sively to sales (whether accomplished by 
a formal deed or otherwise) and not to 
any other kinds of transfer conceived of 
in Section 3. Section 9 since repealed was 
more comprehensive as it enveloped all 
transfers conceived of in Section 3. 

(4) The breach of Rules made under 
the Act attracted Section § but now Sec- 
tion 8-A is not attracted tor breach of 
Rules but only to breach >f conditions. 

(5) It is not merely the non-payment of 
consideration money or any instalment 
thereof which attracts Se: 8-A but the 
failure to pay such money. Non-payment 
of the said money or insialment thereof 

“can be shown cause to amd adequately 
atoned but the failure to pay such 
money, is an extreme situation, irreme- 
diable, calling for the drastic action of 
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passing an order of statutory: resumption, 
but after providing to the transferee a 
hearing. 

(6) The failure of the transferee to pay 
the consideration money, or any instal- 
ment thereof, is on account of the sale 
of property under S. 3 (emphasis sup- 
plied) and committal of a breach of any 
other conditions is also of such sale (em- 
phasis again supplied). If it is stipulated 
as a condition of sale (whether accomp- 
lished by way of regular deed or not) 
that payment of consideration money was 


- deferred to be paid by a particular date, 


or by way of periodic instalments on due 
dates, then these conditions are plainly 
imposed on account of the sale (empha- 
sis again supplied) “of the property under 
S. 3. Prima facie committal of the breach 
of any other conditions of such sale (con- 
tradistinct to other terms etc.) attracts 
S. 8-A only to a sale in which payment 
of consideration remains payable or in- 
stalments and dues are outstanding, and 
not after their clearance. 

(7) While making an order of resump- 
tion of the site or building or both, as 
the case mav be, the Estate Officer under 
sub-sec. (2) of S. 8-A passes orders in 
relation to property which was ‘so sold’. 
In other words, the order of resumption 
can only be attracted in the case of a sale 
which carried deferred payment of con- 
sideration money or in instalments, Nega- 
tively, as it appears, the section seems 
not attracted where the entire considera- 
tion money together with interest and 
other dues payable in respect of the saie 
of the site or building or both has been 
made. Were it otherwise, the expression 
‘payable in respect of the sale’ would be 
misfitted and it should Have read ‘paid 
in respect of the sale’, 

(8) Then, is S. 8-A invocable by the 
Estate Officer for covenantal resumption? 
Is the breach of conditions on which the 
sale took place under S. 3, contradistinct 


to the breach of other terms, limitations 


and covenants embodied in the document 
of sale? 

(9) Did the Legislature intend that the 
breach of all and every condition of sale 
would attract the powers of the Estate 
Officer under S. 8-A? If so, why the 
words “ueser has failed to pay...........+ : 
occur in the opening of the section? Are 
they mere surplusage? Is it a situation 
which the Legislature in its wisdom was 
alive to? Why has the section not used 
all pervasive language? 

17," The above deductions require ` 
thorough examination but in a broader 
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light. The non obstante clause|in S. 3 (3) 
be recalled. It has been observed earlier 
that S. 8-A proceeds on -the| basis of a 
sale accomplished, a sale as conceived of 
in S. 54 of Transfer of Property Act, to 
mean transfer of ownership in exchange 
of price paid or promised or. part paid 
and part promised, But S. 3] (3) creates 
a legal fiction that notwithstanding any- 
thing contained in any other law for the 
time being in force, until the lentire con- 
sideration money together with interest 
or any other amount, if any, [due on ac- 
count of the transfer of any property 
sold under sub-sec, (1) is paid, the same 
shall continue to belong to the Govern- 
ment, Now here is a complex situation, 
The transferee has been sold |the site or 
building or both, as the case may be, but 
the property sold yet belongs to the Gov- 
ernment. The transferee is the owner of 
the property and yet it does [not belong 
to him. This fictional situation is requir- 
ed to subsist till he pays up! the entire 
consideration money together with inter- 
est or any other amount, if any, due on 
` account of the sale. The payment of such 
sum, which would otherwise be a condi- 
tion precedent to the sale before it is 
entered, has by conduct of parties been 
made a condition subsequent, |the failure 
to perform which requires, if|I may use 
- the expression, occasion to quiet the title 
qua the estate. It appears, to me that had 
S. 3 (3) been not there for the purpose, 
the present S. 8-A would still| attract the 








dictum of Jagdish Chand Radhey Shyam’s © 


case (AIR 1972 SC 2587) (supra) and: be 
_ within the mischief of Art. 19 (1) ($) as 
also within the mischief of Art. 31 and 
provide an ‘unreasonable restriction: on 
the freedom to acquire, Hold and dispose 
of property. These Articles. wére in the 
‘Constitution till 20th June, 1979, from 
which date they were deleted under the 
Constitution (Forty-fourth Amendment) 
` Act, 1978. But S. 3 (3) only saves the 
Vice that .despite the sale; the Govern- 
ment fictionally continues to be the 


owner of the property sold subject to the 


vendee quietening his title by |making up 
-all due payments on account of the sale. 
Now -what are the other conditions of the 
sale as conceived of in Sec. 8-A? . Does 
necessarily all what is stipulated in the 
transaction come- up to conditions. of sale? 
` To my mind, it is not so. Under the well 
- known rule of equity, the Court reads a 


.written instrument ‘in its. entirety . and. 
corners in - 
order to discover the true intention of the . 
- parties in harmony with this/rule. Each - 


considers it from all .four 


and every -part:: of- the instrument’ must 
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-be -considered in relation to each. other - 


part. No portion of the instrument can be 
disregarded or treated as surplusage and 
technical terms and provisions cannot 
prevail as agzinst the apparent intention _. 
The known instruments * 
by which transferees come about under 
the Act are by means of allotment letters, 
Statutory conveyance deeds, correspon- 
dence, terms of auction and the like. And 


. transferred under S. 2 (k) means a per- 


son (including a firm or other body of 
Individuals whether incorporated or not) 
to whom a site or building is transferred 


~in any manner whatsoever under the Act 


and includes his successors and assignees. 
All what are reflective of the sale, be it ` 
from a reguler sale deed or other writ- 
ing, are not necessarily conditions, they 
could well be covenants, exceptions, re~ 
servations and limitations, though . they 
could also be loosely called terms. Some- 
times. words may be employed. to create , 
either a covenant/term or a condition, * 
but the legal responsibility for non-ful- 
filment is not the same. Where there is 
a breach of covenant, the remedy is by 
way of damages; but where there is a 
breach of condition, a forfeiture usually 


though not always, results, But this for- 


feiture, under the civil law is nothing 
but the exercise of a right of re-entry. 
But in the context of S. 8-A, the only 
forfeiture mentioned is not civil in na- 


ture but sequestral, as it tends to forfeit 


to the State. ten'.per cent of the total 
amount of the. consideration money,. 
interest and other dues payable in re- * 
spect of the sale of the property-. But if 
the words ‘resume’. and ‘resumption’ used 
in the context of-S, 3-A are understood 
to mean the right of re-entry, . then it 
might well legitimately be in the nature. 
of forfeiture,. but .only on the plane. of 
re-entrance and never on the platitude. 
of confiscation or forfeit. Thus, when on 
the failure of the transferee to pay ‘the 
consideration money, or any instalment 
thereof, on account of the sale of. the 
property, or on the. committal of a breach 
of any other condition of such credit sale 
in which the consideration money. etc. 
remains payable, the Estate Officer can 
exercise. the -right. of resumption: which 


-is nothing but a-right of re-entry : over 


the property owned by the Government 
so as to quieten the title. But that igs. not 
alone. As an appendage; unwaveringly, 
he has to confiscate to the State;.in ‘the 
name of.the Zorfeiture a sum up. to ten . 


-per cent of the total amount of the con- -*: 


sideration money, interest and other-dues:: -+ 
payable in respect. of the sale- of the -pro-.~ 
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- perty, but from. the sum already- paid to 


. him on account of the szle:. The Chandi- 


_ garh (Sale of Sites and Buildings) Rules, 


t 


1952 (now substituted by the same Rules 
of 1960) provide that before he enters 
upon any business under S. 3,.the Estate 
Officer requires some percentage of the 
reserved price of the sice/building paid 
to him as a pre-condition. He adequately 
safeguards what would be forfeit money 
of the eventuality under 5. 8-A. The sub- 


“sequent event having aappened by the- 


transferee’s failure to pay the considera- 
tion money, or any instakment thereof, on 
account of ‘the sale, or on a breach of 
one or more conditions of such sale, and 
the Central Government fictionally under 
the law being the owne? thereof under 
S. 3 (3), an order of resumption thus par- 
takes the character of nothing but an 
order of re-entry, the fictional title in 


the Government being quietened in the . 


event, which could otherwise be quieten- 
ed in favour of the trarsferee on timely 
payments of the aforesa.d sums. Thus, it 
appears to me, that ‘scatutory resump- 
tion’ under S. 8-A canrot cover up the 
situation of breaches of other conditions 
at a time when the emire consideration 
money etc, stands paid up and the trans- 
feree’s title is prominently quietened. 
That also was the view of the Letters 
Patent Bench in L: P. A No, 218 of 1965. 
18. The aforesaid reasoning can also 
find support from English diction. It is 
noteworthy that neither the words’ ‘re- 
sume’ or ‘resumption’ nor ‘forfeiture’ 
have been assigned definitions; ‘dictional, 
unreal or superficial in the statute. Per 
necessitus,' we have to open dictionaries 
and ‘take notes therefrom. i 
Corpus Juris Secundum, 1952 Edition : 


‘Resume’.: To- begin anew; to take 
again; to take back, +o take up again 
after an interruption. pa i 

Websters Third New International 
Dictionary : < ; aN a 

‘Resume’: To take up again; take 


back; to-take back -to onzself (on default, 
the grantor does not automatically re- 
sume title); go. back. to using; to take pos- 
session again. , 
. ‘Resumption’ : The taking again by the 
Crown or the authority of lands or tene- 
ments previously. granted (as on the 
ground of false suggestions or other er- 
ror). oo 


..The Oxford English Dictionary, 1933 - 


Edition : —— o eae |g : 
. ‘Resume’. -To .take- back’ to oneself 
some:hing . previously. given: :or granted; 


» to return to. the. use of; to. resume pos- 
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‘Resumption’ : Law. The action, on the 
part of the Crown.or other authority, of 
reassuming possession of lands, rights, 
etc., which have been bestowed on 
others a case of instance of this. 

. Wharton’s Law Lexicon : 

‘Resumption’ : The taking again by the 
Crown of such lands or tenements, etc., 
as on false suggestion had been granted 
by Letters Patent; by agricultural land- 
lord, before legal tenancy ended, of the 
tenant’s land (generally in part only) for 
building, etc., purposes, making an abate- 
ment or rent and giving compensation 
for damage to crops. 


- The Law Lexicon, 1940 Edition : 

‘Resumption’: (1) Resumption is no- 
thing more than an unequivocal demand 
for possession so as to operate as a final 
election by the landlord to re-enter, AIR 
1924 Pat 449. aie 

(2) ‘Resumption’ is a word used in the 
statute of 31 H.6.c.7, and is there taken 
for the taking again into the King’s hands 
or tenements as upon false 
suggestion or other error he had made 
livery of to an heir, or granted by patent 
unto any man. 

Words and Phrases, Permanent. Edi- 
tion : Sint ap 

‘Resume’, ‘Resumption’ : The word ‘re- 
sume’ as used in reference to the act of 
taking by the public of a road from its 
owners being a resumption, is used as an 
allusion. to one of the rules of public 
right to take private property, whether 
held in fea or otherwise, and not as a 
suggestion that the owner’s title is ex- 
ceptionally defeasible. In. re Opinion of 
the Justices, 33 A.1076, 1080, 66 N.H.629.” 

Corpus Juris Secundum, Vol. XXXVII: 

‘Forfeiture’ : As divestiture of specific 
property without compensation resulting 
from failure to comply with the law. 

Websters Third New International 
‘Dictionary + E 

‘Forfeit’ ; To lose or lose the ‘right to 
by some error, fault, offence, or crime, 
to subject (as property}: to confiscation 
as a forfeit. ‘Forfeiture’ : The divesting 
of the ownership of particular property 
of a person on account of the breach of 
a legal duty and without any 'compensa- 
tion to him : something (as property or 
money) lost as a forfeit-: loss of some 
right, privilege, estate, honor, office, or 
effects in consequence. of a crime, offence, 


-breach of condition or -other act. 


"19. Although the word ‘forfeit’ is of- 
ten used synonymously with the. term’ 
‘fine’, it has also been observed that there 


-is a- distinction: between the two inasmuch 
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as ‘forfeiture’ means 
property while the term ‘fine’ : does not 
necessarily have this meaning: Forfei~ 
ture of property is resorted to as a means 
of punishment for non-compliance with 
Statutory requirements so as to cause 
‘loss’ of the property in favour of the 
State as confiscated to it, It is ‘also plain 
from the above diction that the words 
‘resume’ or ‘resumption’ have been 
known in English language to operate in 
a sphere where the title to the! property, 
total or fractional, remains jwith the 
grantor, be it a sovereign or a: landlord, 
as the case may be, who is entitled under 
the law or covenant to resume back pos- 
session of the grant. In particular, the 
legal definition given to the word ‘re- 
sumption’ in the Oxford English Dic- 
tionary above-quoted terms it an action 
on the part of the Crown or other auth- 
ority of re-assuming possession | of lands. 
Read with the negative example given of 


sequestration of 


the word ‘resume’ in Webster’s Third 
New International Dictionary, above- 
quoted ‘resumption’ does not involve 


automatic resuming of title by the gran- 
tor on default committed. Thus it appears 
to me that the kingdom of the words ‘re- 
sume’ and ‘resumption’ are | confined 
within the boundaries of ‘possession’ of 
the grant and does not touch title to the 
grant at all, for these work on the as- 
sumption that the title to the lproperty, 
total or fractional, was with the grantor 
and he never parted with it ever. If on 
the other hand, the transferor had confer- 
red title on another but had reserved to 
himself, on the breach of the covenants 
in the ‘transfer, the right to resume the 
property, then it cannot cause divestiture 
of title, but only conferment of a right 
to recall possession on acts of' omission 

or commission done by the transferee. tt 
` is in this sense that I referred to ‘coven- 
antal resumption’. Then again the terms 
‘fine’, ‘forfeiture’ and ‘penalty’ are often 
found used loosely and confusedly. When 
discrimination is made, however, the 
word ‘penalty’ in its strict sense’ is ‘found 


to be generic in its character including 
both fine and forfeiture. Generally 
speaking, the term ‘penalty’ is a pecu- 


niary charge for the violation of a sta- 
tute. Such forfeiture is also a penalty. In 
common parlance, the term ‘forfeiture’ 
strongly implies penalty. Strictly speak- 
ing, a penalty denotes a punishment by 
way of a pecuniary exaction from ` the 
offender collected through an laction in 
personam. The term, however, is fairly 
elastic in meaning. Viewed from a con- 
tractual context, penalty is generally a 
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certain sum agreed upon in consequence 
of a failure to perform exactly all. the 
Stipulations or terms contained in a con- 
tract. However, a forfeiture is, in its 
strict sense, a divestiture of property 
without compensation in consequence 
of a default or offence, such 
action of forfeiture being against the res, 
property itself, and the effect of forfei- 
ture being to transfer the title to that 
Specific thing from the.owner to the 
sovereign power by means of sequestra- 
tion of the property. In Amrit” Sagar 
Kashyap’s case ((1980) 82 Pun LR 441) 
(supra), the Division Bench had spelled 
out forfeiture of the sum as the adjudg~ 
ed penalty in the generic sense since ift 
was plainly a case of covenantal resump~ 
tion and not statutory resumption. The 
forfeiture strictiy is to be caused from 
the sum already in hand of the Estate 
Officer kept as part payment of the 
consideration money etc. and not that 
any fresh sum is to be exacted from the 
transferee, Thus it appears to me that the 
Legislature deliberately avoided using 
terms like ‘fine’ and ‘penalty’ in Sec- 
tion 8-A and put it at the plane that the 
forfeit money vas lost, yet with some 
elasticity. In casa of statutory resumption, 
forfeiture is used in the strict sense as 
punishment and in case of covenantal re- 
sumption in the generic sense, so as to 
provide penalty and its measure for 
breach of conditions enjoined by contract. 
Thus ‘Section 8-A, as it appears to me, 
provides a two pronged weapon in the 
hands of the Eszate Officer — one point- 
ing to a civil consequence of re-entry by 
resumption and the other sequestral or | 
penal, as the case may be, dependent on 
the kind of resumption sought. 

20. The afore-pointed distinction with 
regard to the colour what forfeiture takes 
has support of authority. Admirably the 
United States Supreme Court has explain- 
ed the concept of ‘forfeiture’ in the con- 
text of statutory construction. Chief Jus- 
tice Taney in the State of Maryland v. 
The Baltimore &-Ohio RR Co., (1846) 1t 
Law ed 714 at p. 722 observed:— 


“And a provision, as in this case, that 
the party shall forfeit a particular sum, 
in case he does not perform an act re- 
quired by law, has always, în the con- 
struction of statutes, been regarded not 
as a contract with the delinquent party, 
but as the punishment for an offence, 
Undoubtedly, in the case of individuals, 
the word forfeit is construed to be the 
language of contract, because contract is 
the only mode in which one person can 
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become liable to pay a penalty to another 
for breach of duty, or the failure to per- 
form an obligation. In legislative pro- 
ceedings, however, the construction is 
otherwise, and a forfeiture is always to 
be regarded as a punishment inflicted for 
a violation of some duty enjoined upon 
the party by law; and such, very clearly, 
is the meaning of the word in the Act in 
question.” - 

The same -connotation kas been imparted 
by the Supreme Court :n Bankura Muni- 
cipality v. Lalji Raja & Sons, AIR 1953 
SC 248, 250:— 


“According to the dictionary meaning 
of the word ‘forfeiture’ the loss or the 
deprivation of goods has got to be in_con- 
sequence of a crime, offence or breach of 
engagement or has to be by way of 
penalty of the transgression or a punish- 
ment for an offence. Unless the loss or 
deprivation of the goocs is by way of 
a penalty or punishment for a crime, of- 
fence or breach of engagement, it would 
not come within the definition of for- 
feiture.” 


The aforesaid two views of high auth- 
ority were attractingly quoted in R. S. 
Joshi v. Ajit Mills Ltd, AIR 1977 SC 
2279, by a Bench of seven Judges. 


21, Plain English words have to be 
understood in their plan meaning. We 
as Judges cannot give them a meaning 
different than the one understood in the 
English speaking world. We cannot trans- 
late or coin English werds to suit Indian 
fancies. We cannot in tne name of inter- 
pretation indianise Engtish words. And 
we as Judges are not mere translators, 
paraphrasers, grammarians or linguists. 
Had we been so, we were expected to be 
elsewhere. Justicing as an art practised 
by us is not abstract, buł a live one, inte- 
grated with humanism. In dealing with 
people’s lives and mora so with their 
rights and properties, we have to, when 
called upon, to interpret words used in 
the context of a particular statute and 
have to promote clarity by giving a pur- 
posive meaning in accordance with the 
intent of those that made the law. Legis- 
lation in our country by and large up-till 
day is produced in the English language 
foreign to our masses. It is for this rea- 
son that the interpretirg process of the 
Court, in a welfare Stace like ours, does 
not always lean towards the approach 
which is known as literal, conservative, 
pragmatic or ultra-legaKstic. Trend has 
been set in this country in the post-inde- 
pendence era towards intention-seeking 
and constructive approecch in the inter- 
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pretation of statutes. The built-up aura is 
discernible from the judicial verdicts 
handed down by the highest Court of the 
country. The approach is parallelly 
available from judicial dictums in other 
democracies all over the world. But libe- 
rality and constructiveness in approach 
does not give us the power to give an out 
of shape- meaning to a word and to de- 
stroy the artful meaning it has come to 
acquire in all conceivable annals, I can- 
not thus, for the foregoing reasons; under 
the garb of interpretation, give to the 
words ‘resume’ and ‘resumption’ in Sec- 
tion 8-A the colour of penal forfeiture 
and equating it with the other forfeiture, 
hold them both as two descriptions of the 
same phenomenon and read in Sec. 8-A 
of the Act as if the site or building or 
both, as the case may be, by pronounce- 
ment of the order of resumption be held 
confiscated to the State, causing divesti- 
ture of its title from the transferee to the: 
State, with the addition of confiscation in 
terms of money, I would rather, as the 
Supreme Court did in Jagdish Chand 
Radhey Shyam’s case (AIR 1972 SC 2587) 
(supra), preserve the distinction between 
the two and let the word ‘resumption’ 
stand at the level as it is commonly 
understood and on the other hand for- 
feiture to stand at the level also so under- 
stood, without causing any fusion. And if 
I may pose the question why has the 
Parliament not removed the distinction 
in the two concepts as separately dealt 
with by the Supreme Court in Jagdish 
Chand Radhey Shyam’s case (AIR 1972 
SC 2587) (supra) when effecting amend- 
ment vide Act No. XVII of 1973, as also 
the clear view of this Court in L. P. A. 
No. 218 of 1965 that the Government only 
resumes what it owns and not what: it 
does not own. But in a sense the learned 
Counsel for the Chandigarh Administra- 
tion is not altogether wrong. From the 
point of view of the transferee, his title 
is divested in the case of ‘statutory. re- 
sumption’ on his failure to quieten it 
timely. But from the point of view of the 
Central Government, it is not so since 
the property sold keeps beloriging to it 
under Section 3 (3) till the dues etc. are 
cleared. But in covenantal resumption, 
the title to the property cannot divest in 
favour of the- Central Government by an 
order of resumption, since the cause for 
resumption arises on breach of conditions 
of sale and not on breach of any provi- 
sion of law allowing, divestiture of title 
as specific punishment. 


22. To revert-to the quotations above 
extracted from Jagdish Chand Radhey 
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Shyam’s case (AIR 1972 SC 2587) (supra) 
it is noticeable from paragraph 16 of the 
Report, as also from Section 9 ‘since re- 
pealed, that to exercise the power to re- 
sume the site or building, the Estate Offi- 
cer had to take recourse to the Punjab 
Public Premises and Land (Eviction and 
Rent Recovery) Act, 1959. This was a 
step in one direction to be fructified in a 
legal forum. The step on the other side 
was to enforce the charge created by in- 
stituting a suit in a Court of law: In that 

forum, the transferee/owner could have 


the opportunity of paying the money and | 


clearing the property of the charge. Both 
these procedures were twins in the op- 
posite. The aim of both of them, though 
diametrically opposite in essence, was 
the one to quieten the title. Guidance not 
‘being there in the unamended Act as to 
when the Government would ‘resort to 
either of the courses, the Supreme Court 
struck down Section 9 being violative of 
Articles 14 and 19 (1) (£) of the Consti- 
tution. The sting of Article 14 appears 
to have been taken away by the amend- 
ments to Sections 3, 8, 8-A and/9 of the 
Act. The emerged concept is that there 
is no charge over the property transfer- 
redand thus no statutory security for the 
unpaid sums. Though the transferee ob- 
tains the property by way of sale on par- 
tial credit and becomes the owner, but 
fictionally the property belongs to the 
Government till the entire credit and dues 
on account of sale stand paid up. Thus 
both the opposite forums ie. the Civil 
Court for enforcement of the charge and 
the authority under the Punjab Public 
Premises and Land (Eviction and Rent 
Recovery) Act, 1958 for resuming! the pro- 
perty have been closed. In its place, the 
Estate Officer has been authorised under 
Section 8-A to be the forum to 'pass an 
order of resumption within its ambit, sup- 
ported by reasons, after giving! an, op- 
portunity to the transferee of being 
heard. The order is appealable to the 
Chief Administrator and revisable by the 
Central Government under Section 10 of 
the Act. So a self-contained hierarchy is 
available to operate for purposes of Sec- 
tion 8-A without having to look for re- 
lief elsewhere. Instead of being a litigant, 
as hithertofore, the Estate Officer! has now 
become the arbiter of the cause. | One be- 
ing the forum, Article 14 of the Consti- 
tution cannot now obviously be} attract- 
ed ‘in the situation. But, as expressed 
earlier, if the transferee has been sold 
the property and he has paid ‘all dues on 
account of the sale to the Government, 


then -he being the owner thereof cannot. 
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-be deprived of the title to the property as 


such action would be violative of Arti- 
cles 19 (1) (f) and 31 of the Constitution 
as applicable till 20th June, 1979. A con- 
trary interpretation to the section would 
immediately attract the dictum of 
Jagdish Chand Radhey Shyam’s case 
(AIR 1972 SC 2587) (supra) and Sec. 8-A 
would be unconstitutional. I would vie 
with that’ idea and rather preserve con- 
stitutionality of the provision in the light 
of the interpretation given by me earlier 
to Section 8-A. 


23. With regard to forfeiture, para- 
graph 15 of the Report in Jagdish Chand > 
Radhey Shyam’s case (AIR 1972 SC 2587) 
(supra) noticed violation of Article 14 of 
the Constitution in the matter of for- 
feiture for breach of covenant or provi- 
sions. It was noticed that under the ordi- 
nary law of the land, there is a relief 
against forfeiture for breach of covenant 
and provisions but Section 9 does not 
offer any relief against forfeiture, De- 
spite the repeal of Section 9, forfeiture, 
which was opticnal thereunder, is now 
obligatory under Section 8-A. The two 
concepts now work together. The Legisla- 
ture, it appears, has offered relief against 
the forfeiture contemplated. to minimise 
it to the extent up to ten per cent of the 
total sum of consideration money etc. 
payable. The relief is inbuilt in Sec. 8-A 
by providing a discretion to the Estate 
Officer to cause sequestration (or to cause 
exaction by way of penalty in the other 
context to be explained later) of even a 
lesser sum. It can even be imposed as a 
token to satisfy the requirement of law. 
The discretion so exercised can be cor- 
rected in appeal or revision. Thus, by the 
amendment, vice of discrimination and 
the attractability of Article 14 of the 
Constitution stand removed by providing 
now only one forum and a fair amount 
of discretion to the measure of forfeiture. 
At the same time the amendment has 
barred, vide Section 19, the jurisdiction 
of any Court fo entertain any suit in 
relation to the forfeiture of any money 
under Section 8-A. Thus Section 8-A on 
the foregoing interpretation cannot be 
held to be unconstitutional. 


24. All the rules which are made, or 
are capable of being made under the Act, 
to carry out purposes of Section 3, pro- 
vide guidance towards settlement of 
terms and conditions of the sale envisag- 
ed thereunder. But the imposition of the 
terms and conditions of a sale are within 
the discretion of the Central Government: 
That discretion can vary from deal toa’ 


\ 


4 


ay 


- Section 3 of the Act. A parallel set 
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deal or to classes of deals. The only. fetter 
is that those terms canno: violate - any 
rules that may be made under the Act. 
Thus the mere existence cf rules on the 
Statute Book do not have universal ap- 
plicability. One becomes a transferee of 
some property from the Central Govern- 
ment under Section 3 (1) >f the Act, and 
has to come to terms and subject himself 
to conditions as the Central Government 
has chosen fit to impose. This appears to 
me the reason.why the amendment took 
out the breach of Rules rom the ambit 
of Section 8-A of the Act and kept it con- 
fined to breach of conditicns of sale to 
individual cases. 


25. As said a moment earlier, , viola- 
tion any more of the Rules framed under 
the Act do not attract the applicability 
of Section 8-A. It is noticeable that under 
Section 22 of the Act, wh:ch provides for 
making of rules for carrying out the pur- 
poses of the Act, two important sets of 
Rules have been framed. These are 
Chandigarh (Sale of Sites and Buildings) 
Rules, 1960 (a substitute of 1952 Rules). 
These provide the procedure in which the 
sale of sites and buildings would take 
place, Those sales can be by auction or 
allotment and also by hire purchase 
agreement. In either situation before the 
deal starts, the proposed transferee has 
to tender some percentage of the price. 
The balance is payable either in lump 
sum or in instalments. The transferee is 
entitled after the bargain to delivery of 
possession and to erect the building, if 
any, within the time allotted and in any 
case within less than five years, but the 
time limit is extendable. The transferee 
is forbidden to fragment ary site or build- 
ing or to carry.on any oknoxious trade 
without the permission in writing of the 
Chief Administrator. The transferee is 
required not to use the site or building 
for a purpose other than that for which 
it has been sold to him. The transferee 
is further required to execute and bear 
and pay all the expenses ir. respect of. ex- 
ecution and registration o deed of con- 
veyance {including the stemp duty and 
registration fees payable therefor). These 
Rules also prescribe the statutory forms 
of the deeds of conveyanc2 applicable ta 
variety of deals. These contain all the 
terms. of the sale. These would be dealt 
with in a later part of the judgment, 
These. Rules carry out the purposes of 
of 
Rules are the Chandigarh Leasehold of 
Sites and Buildings Rules, 1973, but with 
these we are not concerned. The second 
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‘set of Rules are the Punjab Capital - (De- 


velopment and Regulation) Building 
Rules, 1952. These are a complete Code 
as to how the structure over a site is ta 
be built and how the buildings are to be 
kept and maintained. Section 5 of the 
Act provides that no person shall erect 
or occupy any building at Chandigarh in 
contravention of Building Rules made 
under the said section and the aforesaid 
Rules have been made to carry out the 
Said purpose. Now if any person commits 
any contravention of any of the Rules, 
Section 15 of the Act provides penalty 
for breach thereof, It is in these terms:— 


“15. Penalty for breach of Rules— 
Except as otherwise provided for in this 
Act, any contravention of any of the 
rules framed thereunder shall be punish- 
able with fine which may extend to five 
hundred rupees, and in the case of a con- 
tinuing contravention, with an additional 
fine, which may extend to twenty rupees, 
for each day during which such contra- 
vention continues after the first convic- 
tion; and the Court while passing any 
sentence on conviction of any, person for 
the contravention of any rule, may direct 
that any property or part thereof in res- 
pect of which the rule has been contra- 
vened, shall be forfeited to the Central 
Government. 


Illustration— Where an unauthorised 
structure has been constructed or any 
obnoxious material or substance is col- 
lected or heaped on a site in any unau- 
thorised manner, or where an advertise- 
ment board has been set up in contraven- 
tion of the Advertisements Control 
Order, such structure, material, sub- 
stance or board shall be liable to for- 
feiture, and not the site or building on 
which the. same may be located or fixed: 


Provided that if a building is begun, 
erected or re-erected in contravention of 
any of the building rules, the Chief Ad- 
ministrator shall be competent to require 
the building to be altered or demolished 
by a written notice delivered to the owner 
thereof within six months of its having 
begun or having been completed, as the 
case may be. Such notice shall also spe- 
cify the period during which such alte- 
ration or demolition has to be completed 
and if the notice is not complied with, 
the Chief Administrator shall be compe- 
tent to demolish the said building at the 
expense of the owner: 


Provided further that the Chief Ad- 
ministrator may, instead of requiring the 
alteration or -demolition of any such 
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building accept by way of compensation, 
such sum as he may deem reasonable. 3 

It is plain from the illustration that the 
offending material or substances and the 
like which stand as eye sores to the regu- 
lation and development of the planned 
town are liable to forfeiture and not the 
site or building on which the same may 
be located or fixed, It is indicative that 
the Legislature was conscious that the 


sites or buildings are not to be forfeited: 


for violation of rules. Violation of build- 
ing rules can be compounded by payment 
of compensation as the proviso to Sec- 
tion 15 suggests: Section 18 prescribes the 
procedure for prosecution for offences 
punishable under the Act or any rule 
made thereunder. That is the realm of 
criminal law which acts in terroram to 
ensure obedience to rules. 


26. Directions can be issued in res- 


pect of erection of buildings under Sec- 
tion 4 (2) of the Act on the matters pro- 
vided in Section 4 (1), which inter alia 
provides for directions with regard to re- 
strictions of the use of site for purposes 
other than erection of buildings. Direc- 
tions can also be issued under Section 6 
with regard to the condition or use of any 
site or building if it is prejudicially af- 
fecting the proper planning or the 
amenities in any part of Chandigarh or in 
the interest of the general public there. 
Procedure is provided therein; of issuance 
of notice to the transferee or the occu- 
pier., Any person contravening the pro- 
visions of Section 4 (2) or Section 6 can 
on prosecution be convicted and punish- 
ed under Section 13 on a complaint filed 
under Section 18. This too is a sphere of 
the criminal law. Orders have’ been issued 
to preserve trees and control advertise- 
ments, Any person contravening any pro- 
vision of those Orders can be tried and 
_ punished under Section 14 ‘read with 
Secton 18. This again is thei sphere of 
criminal law. In the teeth of, these sanc- 
tions and criminal prosecutions, the at- 
tempt of the Chandigrah Administration 
is futile in hunting for sanctions for pro- 
per maintenance, development and regu- 
lation of the city from the provisions of 
Section 8-A. If the measure 'of punish- 
ment provided for the contravention of 
Rules, directions and orders punishable 
under the Act is inadequate, jsince it is 
mostly in terms of money and inflation 
has eroded its relevance, the Legislature 
can, and then may, raise the!measure of 
punishment. But what is available speci- 
fically and plainly as a sanction in other 
sections cannot dubiously be; sought in 


Ram Puri vV. Chief Commr., 


Chandigarh (FB) A.L R. 


Section 8-A fcr the breach of Rules, di- 
rections or orders, 
27. It was also canvassed on behalf 


of the Chandigarh Administration that 
the forfeiture money, being barely up to ` 
ten per cent of the total sum of considera~ 
tion money etc. payable, works no terror 
on the transferee in view of the high 
rise in prices in recent times. It was point~ 
ed out that the measure of forfeiture is 
measurable only on the sums involved 
in the deal between the Central Govern- 
ment and the transferee which of old was 
far too less with the prices now prevail- 
ing. This argument deserves outright re~ 
jection being one in despair. For this, the 
Chandigarh Administration has to seek 
relief elsewhere. 


28. It was also elaborated, when ask- 
ed, on behalf of the Chandigarh Admin- 
istration that the event of resumption 
visits a building, if the building was sold ` 
by the Government, and a site, if the site 
was sold by the Government, When ask~ 
ed to explain what happened to the site 
which was built upon by the transferee 
at the time when the process of resump- 
tion was started, the learned counsel ap- 
pearing on its behalf gave out to us a 
practice which was prevailing in the Ad- 
ministration. He maintained that on re- 
sumption of the site, the site and the 
building constructed thereon was put to 
auction and the price received of the 
structure was paid to the transferee. But 
with regard to the price of the site at~+ 
which the deal was struck between the 
State and the transferee, he was some- 
what evasive. At times he maintained 
that when the full price had been paid 
of the site, the Government only deduct- 
ed its ten per cent towards the sum for- 
feited. On the other hand, he maintained 
that when the price was not fully paid, 
the Government would again deduct its 
forfeit money and pay the balancé due 
to the transferee. Now this kind of prac- 
tice prevalent in the Chandigarh Admin~ 
istration runs counter to the stance now 
taken by the learned counsel that the 
site or building sold, as the case may be, 
stands confiscated to the State in the 
event of resumption. The practice afore- 
referred to is nothing but a step towards 
enforcement of charge in case of sums/ 
dues left to be paid on account of the 
sale of site or building, as the case may 
be, by an executive fiat, The concept of 
charge over the property sold, as said 
before, has been abandoned. That prac- 
tice, to my mind, has no sanction of law. 
In the event of no due remaining and 


1982 


the sale getting out of the ambit of Sec- 
tion 3 (3) of the Act, it automatically 
goes out of the purview of statutory re- 
sumption under Section 8-A of the Act, 
a for nothing remains payable. But if it is 
held that Section 8-A kept applying, even 
after every paisa was paid, on the breach 
of other conditions of sale, even then the 
Estate Officer causing coverantal resump- 
tion cannot, in observance of the practice 
afore-referred to effect sale of the pro- 
perty merely to recover the adjudged 
penalty. Under the ordinary law, as ob- 
served by the Supreme Court in Jagdish 
Chahd Radhey Shyam’s case (AIR 1972 
SC 2587) (supra), there is relief available 
against forefeiture, but there is none un- 
der Section 8-A (old Secticn 9). The vice 
of discrimination under Article 14 of the 
Constitution would immediately set in. 
The principle of Maganlal Chhaganlal 
` (P) Ltd. v. Municipal Corpn. of Greater 
« Bombay, AIR 1974 SC 2003 cannot save 
the vice for these are not merely proce- 
dural matters: where two paths are open 
to reach the same destinacion. 
results of both courses are different. Un- 
der ordinary law, the tramsferee can pay 
the forfeited money and avoid other con- 
sequences, But the stance af the Govern- 
ment under Section 8-A is that it must 
sell the property. and recover the forfeit- 
ed money from the proceeds, re- 
fusing to have it directly rom or on be~ 


half of the transferee. This, to preserve - 


its constitutionality, it must be held that 
«the Estate Officer has to zeep the pro- 
perty intact and release it on the pay- 
ment of the adjudged penalty in the case 
of covenantal resumption. That is what 
was held in Amrit Sagar Kashyap’s case 
(1980-82 Pun LR 441) (supra) which has 
to be approved to this aspect of the case. 
For the aforesaid reasoning, the Estate 
Officer has no choice in the matter. 

29. On the other limb, the argument 
on behalf of the Chandigerh Administra- 
tion that the title to the site is divested 
in its favour sans the building construct- 
ed thereon appears to me wholly chi- 
merical and unworkable, basides being in- 

- iquitous. Three Latin maxims will con- 
vey the point:— 

G)  “Aedification solc, solo cedit” 
(That which is built on lard becomes part 
of the land). 

(ii) “Quicquid plantazur solo, solo 
cedit” (whatever is affixed to the soil be- 
longs to the soil). 

« (i) "Omne quod solo inaedificator, 
` solo cedit” 

(Everything which is built upon 
soil passes with the soil). 


the 


Ram Puri v. Chief Commr., Chandigarh (FB) 


The end’ 


P.& H. 319 


maxims have the advant- 
embodying the wisdom of 
many under each of the one 
who coined ‘them. And it is said, 
these maxims are ‘prying emanations of 
the eternal wisdom’. It is undoubtedly 
true that their usefulness increases, rather 
than diminishes, as the law grows com- 
plex and involved, for they bring back 
the mind to the just principles. Now to 
say that the site vests in the Government 
and not the structure thereon, which be- 
comes part and parcel of the site, is beg- 
ging the question. Such a construction 
put by the Chandigrah Administration to 
the effect of resumption causes destruc- 
tion of an estate; the two ownerships at- 
tempting to pull apart, but vainly. Thus 
interpreting Section 8-A, I would refrain 
from an odious construction which would 
lead to the destruction or dissipation of 
an estate, and as was done in Amrit Sagar 
Kashyap’s case (1980-82 Pun LR 441) 
(supra) settle the term ‘resumption’ to 
a right of re-entry on the property re- 
sumed. 

30. Another difficulty which the Chan- 
digarh Administration expressed was that . 
unless it acquires title on resumption, it 
cannot invoke the provisions of the Pun- 
jab Public Premises and Land (Eviction 
and Rent Recovery) Act, 1959. Before 
proceedings under that Act can be under- 
taken, the property must belong to the 
Government. Fear was expressed that 
if resumption cannot divest title, then the 
provisions of that Act would become un- 
invokable. Let me allay those fears. In 
the first place, till the entire dues are 
paid on account of sale, the property sold 
belongs to the Central Government under 
Section 3 (3) of the Act. Now belong- 
ing is not necessarily owning. The term 
‘belong’ is a relative term which establi- 
shes a connection between one and his 
possessions. Be that apart, the provisions 
of the aforesaid Act, as long as Section 3 
(3) is operative, can be invoked. But I 
fail to see the reason why the provisions 
of that Act have to be invoked for the 
purpose in the presence of the - inbuilt 
power under Section 8-A of the Act to 
cause re-entry over the property resum- 
ed, unless the Government intends to 
bypass Section 8-A. Once Section 3 (3) 
becomes inoperative, Section 8-A, as 
said before, too becomes inoperative for 
statutory resumption. But if it remains 
operative for covenantal resumption, the 
order of resumption passed by the Estate 
Officer in that case‘is also capable of en- 


These 
age ` of 


_ forcement to effectuate his re-entry. He 


is the self-enforcing agency of his own 
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orders and has not to seek elsewhere to 
get another order enforcing it. 
the amendment of Parliament Act No. 
XVII of 1973, he was obliged ito, since he 
eould not pass an order. After the amend- 
ment, he has been given the} powers to 
pass an order of resumption and enforc- 
ing it is a logical consequence, Habit 
bound, the Estate Officer has} not to in- 
voke the Punjab Public-Premises and Land 
(Eviction and Rent Recovery)! Act, 1959. 
Even otherwise, it is noticeable that the 
said Act is not so much concerned with 
the title as with the possessory rights 
vested in the Government 
much to the origin of, that makes any 
premises a public premises lunder the 
Act. See in this connection [a Division 
Bench judgment in S. R. B. Gaikwad v. 
Union of India, AIR 1977 Bom 220. 


31. In the realm of precedents, atten- 
` tion must be invited to Brij; Mohan v. 
Chief Administrator, (1980) 82 Pun LR 
621: (AIR 1980 Punj & Har}236) (FB) 
which. was a case to which the principles 
of covenantal resumption would be ` at- 
tracted. In. that case, the Full Bench held 
‘that one of the dual consequences of re- 
_ sumption was the depriving of ownership 
right in the site or building which con- 
. cerns only the owner of the site or build- 
ing. Approvingly it can safely be said 
that it did not connote that title to pro- 
perty or right stood wiped out by resump-. 
tion. Deprivation of ownership right 
there would be when an important right 
of property ‘jus possedendi’ is to be as- 
sumed by the Estate Officer in exercise 
of powers under Section 8-A. ‘Thus there 
is no conflict between Brij Mohan’s case 
(supra) and Amrit Sagar Kashyap’s case 
(1980-82. Pun LR 441) (supra)jin which 
the concept of resumption was, so spelled 
out. Some assistance can also be ` sought 
from the fact that had there ‘been any 
conflict, the judgment of the Division 
Bench normally was not- expected to - be 
concurred by D. S. Tewatia J. who -was 
also the author of the Full Bench judg- 
ment in Brij Mohan’s case (supra). -Thus 
_it is crystal clear that there is/no conflict 
.as was feared by the learned counsel for 
the Chandigarh Administration. : 
other case worth noticing . is Civil . Writ 
Petition No. 2649 of 1974 ‘decided č on 13-8- 
1975 in which the vires of Section 8-A 











. were upheld by a Division Bench of- this . 


Court, What precisely was ` resumption 
was never mooted in that. case. Tewatia 


J. was. a. party to that. judgment also. 


_This. case.:was put on the.shelf in. Amrit, 


(1980-82 Pun LR 


. Sagar ‘Kashyap's case 
‘for ‘reasons 
i 


“441) (supra): ” obviously i 
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‘and not so - 


The . 
in the form annexed to these Rules. Sche- _ 


A. L R.’ 
that the . said ` Division Bench had 
to cover ` a different field. There 
iS- no apparent conflict between 
the two Division Bench judgments 


aforesaid and none was pointed out. 
Moreover, in the realm of legal know- 
ledge, nothing is finite or absolute. What 
can be canvassed in one context before 
a Court of law cannot be prohibited to 
be canvassed in a similar context in an- 
other instance before a Court of Law. 
The doors of the Court are not merely 
open, but are kept widely open to per- 
form its fundamental duties. Now since 
I have upheld the vires of Section 8-A 
but on grounds not dealt with by the said 
Division Bench, I would leave that case 
to its own facts without expressly ap- 
Proving or disapproving it. 

32. At one stage, an idea was ` about. 
to be toyed with that if statutory resump- 
tion under Section 8-A was- operatable 
when the entire consideration money ete. 
had been paid, then could it possibly be’ 
interpreted to mean that by -order of re- 
sumption and of the requisite forfeiture, 
the total price paid would fall short of 
the sum forfeited and thus possibly the 
legal fiction under Section 3 (3) of the Act 
would revive. The idea did not catch the 
imagination either at the bar or the’ 
Bench. On closer scrutiny, the hypothesis 
is a castle of sand. Section 3 (3) talks of 
‘until the total consideration money etc. 
is paid’. Once it is paid, then Sec. 3 (3) 
is rendered inoperable and so does Sec- 
tion 8-A for the purpose. Neither any ~ 
forfeiture therefrom’ is permissible nor 
can it revive the legal fiction under Sec- 
tion 3 (3) of the Act. Such a construction . 
is obviously odious and impermissible. 


33. Now it is time to enter the sensi- 
tive field of ‘covenantal resumption’. It 
is worthwhile to recall that the Central 
Government has been given the power to 
sell any land or building belonging to it 
on such terms and conditions as it may 
think fit to impose. Rule 8 of the Chandi- 
garh (Sale of Sites) Rules, 1952 provided 
that on receipt of at least 25 per cent of 
the sale price, whether the sale is effected 
by allotment or by auction, . the trans- 
feree shall execute a deed of conveyance , 


dule B, in such manner as may be direct- 
ed by the Estate Officer. Clause 11 of. 
Schedule B conferred the right on the, 
Estate Officer to effect re-entry in fhe 
event of non-payment of ‘any instalment ` 
and for such resumption neither the trans+ > 
feree was entitled toa refund of the. pur- - 
chase money ‘nor ` to any, compensation. 


- The 1952“ Rules: were substituted by- the: 
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Chandigarh (Sale of ‘Sites and Buildings) 
Rules, 1960 with effect from 8th March, 
1960." “Here again, Rule & provided for the 
execution of a conveyance deed in a suit- 
able form, Rule 8 was substituted on 1-7- 
1969 and along therewith Rule 8-A was 


- . „added, These covered varied forms ‘B’, 


‘Cc’, 'D’ and ‘E’ suited to the deal. Right 
from the inception, the statutory forms 
of conveyance deeds have. been kept 
substituted, added to or clauses therein 
modified from time to time to carry out 
the purposes of the Act. Details apart, 
however, in some.form or the other, the 
right of the Estate Officer to cause re- 
entry and resumption ən one event or 
the other has been kept preserved there- 
in. Thus in cases where conveyance deeds 
came to be executed, the terms and con- 
ditions of the sale have been found em- 
bodied therein varying from transferee 
to transferee dependent on the time fact- 
or. In none of the respective conveyance 
deeds, which have so far remained as 
statutory forms, was.ev2r any mention of 
S. 8-A or about any forfeiture. But that 
apart, in the present two cases, the terms 
and conditions of the deed have specifi- 
cally been relied upon by the Chandigarh 
Administration to justify its action. 


34. In Civil Writ Petition No. 2830 of 
1970 in Annexure R. 1, the copy of the 
conveyance deed, cl. 11 preserves the 
right of resumption which is as under :— 


“In the event of non-payment of -any 
instalment on due date by the transferee 
it shall be lawful for the Estate Officer 
notwithstanding the waiver of any prev~ 
ious cause or right for re-entry, to enter 
into and upon the said site or building 
thereon or any part tnereof and to re- 
possess, retain and enjcy the same as to 
his former estate and the transferee 
shall not be entitled tc a refund of the 
purchase money or anv part thereof or 
. to any compensation whatsoever on ac- 
. count of such resumption.” 


Similarly in Civil Writ Petition No. 1149 
of 1979, the Chandigarh Administration 
in its reply has relied on cl. 10 of the 
conveyance deed which is as under:— 
“In the event of the breach by the 
‘transferee of any of the terms and con- 
ditions contained in this deed and to be 
performed and observec by him, it shall 
be lawful for the Estate Officer notwith- 
standing the waiver of any previous cause 
or right for re-entry to enter into and 
upon the said site or bvilding thereon or 
any part thereof and {o re-possess, re- 
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tain and enjoy the, same as ‘to his former 
estate’ and the _ AZansferee shall not be 
entitled..to .a\vréfund of the purchase 
money ` “or any part thereof or to any 
compensation whatsoever on account of 
such resumption.” 


‘In the Rules now in force, the statutory 


forms have a condition akin to the afore- 
said clause 10 of the conveyance deed in 
Civil Writ Petition No. 1149 ‘of. 1979. The. 
resumption contemplated in the deed is 


on breach of terms and conditions of the 


deed contradistinct: to only breach of 
conditions on which S. 8-A ‘is operatable. 


35. So far as the case of Civil Writ 
Petition No. 2830 of 1970- is concerned, | 
the resumption clause is rendered otiose 
because’ the total money stands paid. 
There is thus no right reserved for re- 
sumption on the breach of terms and 
conditions of the conveyance deed. 


36. So far as Civil Writ Petition No. 
1149 of 1979 is concerned, it -is perti- 
nently noticeable that neither in cl.. 10 is 
any reference made to S. 8-A nor is 
there mention of any forfeiture. . Cl. 10 
embodying only covenantal resumption 
permits the Estate Officer to cause re- 
entrance over the property for breach of 
the terms and conditions and obediencé 
is covenanted of rules and orders issued 
under the Act. Now the statutory ‘deed 
itself has a clause widening the term 
‘transferee’. It is expanded in this way . 
that the transferee includes his lawful 
heirs (permitted) successors, ‘representa- 
tives, assigns, transferees, lessees and 
any person or persons in occupation of 
the said building with the permission of 
the Estate Officer. In Brij Mohan’s case 
(AIR 1980 Punj & Har 236) (FB) (supra), 
the Full Bench had brought the tenant to 
the level of an assign and thus a trans- 
feree as defined in the Act. ‘It is un- 
necessary to touch that view. Sufficedly, 
the tenant comes within the term “trans~ 
feree” in the statutory deed and pre- 
mises in his possession can be subjected 
to covenantal resumption. For that mat- 
ter, any occupier, authorised or m- 
authorised, comes within the ‘term 
‘transferee’ under the deed. Thus the oc- 
cupier of a property in Chandigarh, the ` 
title of which, whether in a site or a 
building, passed out to a citizen under 
written covenants and more so under the 
statutory deeds, is a transferee for pur- 
poses of such written instruments, and 
the instrument permitting, can be coerc- 
ed to disciplined living as initially cov~ 
enanted, The threat is twofold. For 
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breach of Rules, directions or orders — 
criminal prosecution; and for breach of 
covenants — deprival of user of ithe pro- 
perty by resumption. It is a glaring fact 
that housing, whether in building pro- 
cess or inhabiting, is a problem and more 
so in Chandigarh town. Deprivali of pos- 
session of a property by way of ‘such re- 
sumption, even for a brief moment, car- 
ries. with it adequate sanction for discip- 
lined construction activity and disciplin- 
ed user. For such breach, as is patent, 
there is no authority under the deed for 
the imposition of any forfeiture,, penalty 
or fine. | 
37. It is also noticeable that 'assured- 
ness to the peaceful enjoyment! of the 
rights and privileges conveyed un- 
der the statutory deed are de- 
pendent on a given state iof cir- 
cumstances to exist. When there is oc- 
currence of change in such circumstances, 
the assuredness, by covenant, is, subject 
to be withdrawn. It cannot even |remote- 
ly terminate title automatically. ! It just 
gives to the Estate Officer (who by him- 
self is not the vendor in his own desig~ 
nation) a right of re-entry as a corrective 
measure, To recall the dictum of! the Su- 
- preme Court in Jagdish Chand} Radhey 
Shyam’s case (AIR 1972 SC 2587) (supra), 
the employment of the terms ‘sale’ and 
‘consideration money’ in the deed settles 
the doubt that the transferee; is the 
owner of the property so sold. But if the 
statutory deed which, under the rules 
he is required to execute in order to 
have clear title, carries with it incidence 
of resumption on breach of terms and 
conditions mentioned in the deed, then 
it cannot go beyond the right of reentry 
and have a different meaning. | 
_ 38. Now patently there has appeared 
a gap, As noticed earlier, Sec. 8-A is a 
complete code for statutory resumption. 
The conveyance deed is a complete docu- 
ment conferring a right on the Estate 
Officer for reentry/resumption for 
breach of terms and conditions| of the 
deed. All covenants stipulated ini the sale 
deed are not necessarily conditions. A 
breach of a covenant as also ofja condi- 
tion confers right on the Estate Officer 
to cause reentry under the terms of the 
‘deed. It is not required to be answered 
here how he will effectuate this right. 
The sensitive question is whether on a 
breach of condition of sale at a time 
when the title vests in the transferee, 
_ can he undertake proceedings under Sec- 
tion 8-A and, while ordering resumption, 
impose penalty. As is easily discernible, 
the language of S. 8-A on this laspect is 
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at par with Section 9 since re eal- 
ed. The Letters Patent Bench in 
L. P. A. No. 218 of 1965 had said ` in 
so many words that an -order 
under S. 9 can only be passed in cases 
where the title stil] vests in the Govern- 
ment, The Supreme Court in Jagdish 
Chand Radhey Shyam’s case (AIR 1972 
SC 2587) (supra), while upsetting the said 
decision did not specifically overrule the 
interpretation so put by this Court on 
S. 9. Taking that as a precedent or even 
adopting it anew, I could have placed the 
Same construction on S. 8-A, the langu- 
age of which is by now very familiar. 
But adopting such construction would 
mean that S. 8-A would be short-lived 
and the Estate Officer is relegated to his 
civil remedies under the contract of sale 
on breach of terms and conditions of 
Sale, This appears to me a glaring lacuna; 
an absurd and unjust situation. To say 
that nothing can be done about it is 
frustrating the purposes of the Act, as 
suggestive from the preamble, that is, 
the development and regulation of the 


planned city. And I may quote the words 


of Lord Denning, Master of Rolls, in 
Nothman v. Barnet Council, (1978) 1 
WLR 220, advantageously :—~ 


“The literal method is now completely 
out of date. It has been replaced by the 
approach which Lord Diplock described 
as the ‘purposive approach’............In all 
cases now in the interpretation of statutes” 
we adopt such a construction as will 
‘promote the general legislative purpose’ 
underlying the provision. It is no longer 


necessary for the judges to wring their i 


hands and say: ‘There is nothing we 
can do about it. Whenever the strict 
intérpretation of a statute gives rise to 
an absurd and unjust situation, the 
judges can and should use their good 
sense to remedy it — by reading words 
in it if necessary — so as to do what Par- 
liament would have don2, had they had 
the situation in mind.” ; 
Famous Jurist Synder in his Preface to 
Jurisprudence (1954) has also observed 
as under :— : 
“In deciding between the alternatives 
open to them within the contours of pre- 
existing laws, the judges try to make the 
just or .the juster choice. Though it is 
more important that a rule of law should 
be settled than it should be theoretically 
correct, a -trial is however a mere exer- 
cise in logical perfection and it should be 
unnecessary ‘to remind ourselves that 
constitution and laws are designed to 
establish justice. If thera were no rules, 
we would be governed by men and not 


x 


od 
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law, Order is not only Heaven’s 1st law, 
order is the essence of jurisprudence, 
But rules are not the ultimate and, the 
main thing, that main thing is justice it- 
‘self, the very right of the matter, The 
.Tules are only in aid o7 that main thing 
— the working tools whereby it is at- 
tained.” 

` Bearing the aforesa.d principles in 
mind, I would at tke cost of causing 
strain and stretch to the language of 
S. 8-A facilitate covenantal resumption 
and read power for the Estate Officer to 
proceed thereunder. Ee would proceed 
under that section on a breach of one or 
more conditions of such sale and not on 
breach of terms. simpliditer. What would 
be a condition of sale need not be ans- 
_wered for the present. Since the event 
arises after the ent-re consideration 
money stands paid and the title vesting 
in the transferee, the forfeiture in the 
event would shed its cclour and be read 
as penalty to the extent of ten per cent 
of the total consideration money etc 
paid. And this penalty s adjudged would 
be an action in personam to be exacted 
from the transferee in the event of his 
seeking restoration of possession of the 
property resumed. It is in this light that 
‘in Amrit Sagar Kashyap’s case ((1980) 82 
Pun LR 441) (supra), where the distinc- 
tion between statutory and covenantal 
resumption did not arise, did the Bench 
proceed on the plane that the order of 
resumption was to visit the possessory 
aspect of ownership and for payment of 
the adjudged penalty. Such course is 
necessary and reasonakle restriction on 
the right to property — a sacrifice at the 
altar of the City Beautiful. The Division 
Bench, it seems to mə arrived at the 
correct conclusion on this aspect of the 
matter but without having to expand the 
discussion as done herein. 


39. In Amrit Saga? Kashyap’s case 
((1980) 82 Pun LR 441) (supra), the Divi- 
sion Bench had also held that the Estate 
Officer, after entering wpon possession of 
the property, was requcred to hold it for 
and on behalf of the owner till such tim® 
that the alleged misuse? was stopped and 
the consideration money reimbursed to 
the extent of forfeiture caused there- 
from, It was held that -he Estate Officer’s 
powers were somewhet akin toa care- 
taker or a trustee to hold and use the 
property on behalf of the owner till such 
time that the penalty is paid and the 
site or building is restcred to its permit= 


ted use, In the light of the foregoing dis- . 


cussion, as also- the covenants of the 
statutory deed, this view of the. Division 
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Bench needs rectification. In statutory 
resumption under S, 8-A, the Estate Offi- 
cer quietens the title in his favour and 
disengages the Central Government from 
the deed. In that case he becomes the 
owner of the property resumed having 
been led to the wall to take the drastic- 
action on the failure of the transferee to 
clear up the dues or observing other con- 
ditions of such sale. In that event, he is 
an owner in his own right. He resumes. 
the site for the Central Government ab- ' 
solutely. The quintessence of -this 
power is nothing else but again a right 
of re-entry since the property still re- 
mained belonging to the Central Gov- 
ernment under Section 3 (3) of the Act 
which made Section 8-A. operatable. In 
covenantal resumption, no title is ~ in- 
volved, but the Estate Officer effects the 
right of re-entry. Under the deed, he 
withdraws assuredness and uses the pro- 
perty resumed as part of his former 
estate and retains it as such. In this 
situation as well, the Estate Officer pos- 
sesses the property by himself and is 
not to keep it held on behalf of the 
transferee. So in the case of both the 
resumptions, the Estate Officer does not 
hold the resumed property for and: on 
behalf of the transferee and as a neces- 
sary corollary, he is neither a caretaker 
nor a person akin to a trustee. This 
view of the Division Bench should stand 
rectified, \ 

40. On account of the foregoing dis- 
cussion, the concept of resumption and 
interpretation of Section 8-A of the Act 
as done now is super-imposeqd on the 
view taken by the Division Bench in 
Amrit Sagar Kashyap’s case (1980-82 Pun 
LR 441) (supra) which should be taken 
to be partially modified, explained and 
affirmed to the extent and manner afore- 
dealt with For the view now taken, 
neither are the examples quoted by the 
Chandigarh Administration in an earlier 
part of the judgment supportive of its 
view towards resumption worth being 
dealt with nor the numerous counter- 
examples which arise from the infrac- 
tion of numerous rules and orders sug- 
gestedly attracting the processes for re- 
sumption under the statutory deeds as 
conditions. A single swallow does not 
make a summer. Examples and counter~ 
examples though amuse, yet can be no 


` effective guides in the interpretation of 


statutes. Those are apt food for the 
Legislature, 

- 41. Now let us revert back to the 
facts of- Civil Writ Petition No. 2830 of 


1970, Despite the life given fo the re- 
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sumption orders by the validation clause 
in Section 7 of the Parliament Act 
No. XVII of 1973, the provisions of- the 
amending Act became metiospectively 
applicable from 1-11-1966, but S. 7 at 
once with effect from 9-4-1973. It was 
provided in S. 7 that whatever! had been 
done under the principal Act ‘shall, in 
so far as it is consistent with the provi- 
sions of the Principal Act as amended by 
the Amendment Act, be deemed to be as 
valid and effective as if such thing or 
action was done or taken under the prin- 
cipal Act as amended by the amending 
Act, Applying the principles above-noted 
and enunciated, as also S. 7 of Parlia- 
ment Act No. XVII of 1973, the Estate 
Officer had no jurisdiction td pass an 
` order of resumption resuming the site 

and forfeit the whole of consideration 
money on 13-7-1965. That order has to 
be treated as non est on the basis of Jag- 
dish Chand Radhey Shyam’s case (AIR 
1972 SC 2587) (supra) and the amend- 
ment. The basic order having gone and 
not being one under S. 8-A even deem- 
ingly, the same cannot merge in the ap- 
pellate order of the Chief Administrator 
dated 20-5-1967, Annexure ‘B’, | or even 
validate it. It cannot in isolation stand 
without the foundation of an order un- 
der S. 9 of the unamended Act deeming- 
ly to be one under S. 8-A of thé amend- 
ed Act. On the same reasoning, order 
dated 29-1-1970, Annexure ‘C’;. by the 
Chief Commissioner cannot be sustained. 
No right was alive under the conveyance 
deed for resumption on breach of certain 
conditions. Thus, this petition has neces- 
sarily to be allowed quashing the im- 
pugned. orders, Annexures ‘A’, ‘B’ and 
‘ŒC respectively. 


42. In Civil Writ Petition No! 1149 of 
1979, a number of grounds were raised 
in the petition, yet the ones which sur- 
faced were whether the resuniption of 
the house of the petitioner was in vio- 
lation of his fundamental rights under 
Articles 14 and 19 of the Constitution of 
India as also the ambit of S. 8-A of the 
Act. A procedural point whether the im- 
pugned orders were passed in utter vio- 
lation of rules of natural justice; without 
affording an opportunity of being heard 
to.the petitioner and whether the service 
was sufficient in the eye of law were also 
mooted. The respondents, on the other 
hand, maintained that the service on the 
petitioner was legal and he was provid- 
ed for an opportunity of being heard 
which he failed to avail. It was main- 
tained that the resumption of the house 
did not violate the s Andamental Tights of 
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the petitioner guaranteed under the Con- 
stitution. 


43. It is noteworthy that this petition 
came up for consideration before the 
Motion Bench on 11-4-1979. Notice of 
motion was issued. Finally it was admit- 
ted on 9-5-1979. As noticed in an earlier 
part of the judgment, fundamental rights 
under Articles 19 (1) (f) and 31 of the 
Constitution were available to the peti- 
tioner uptil 20-7-1979. Had the case been 
heard and decided on 9-5-1979, the day 
on which it was admitted, it is indisput- 
able that the petitioner could invoke the 
applicability of those Articles. Can he 
do so now is the moot question. It is 
only of academic interest to answer this 
question for the way in which S. 8-A of 
the Act has been interpreted. All the 
Same, the deletion of these Articles dur- 
ing the pendency of writ petition would 
not have an adverse effect to his cause on 
the assumption that we have to see if the 
relief was available to the petitioner on 
the day he invoked the extraordinary jur- 
isdiction of this Court. Sustenance to the 
view is available in Rameshwar v. Jot 
Ram, 1975 Pun LJ 454: (AIR 1976 SC 
49), a decision rendered by the Supreme 
Court, It is held therein (at p. 52) :— 


“The philosophy of the approach which 
commends itself to us is that a litigant 
who seeks justice in a perfect legal sys- 
tem gets it when he asks for it. But be- 
cause human institutions of legal justice 
function slowly; and in quest of perfec- ' 


tion, appeals and reviews at higher 
levels are provided for, the end pro- 
duct comes considerably late. But these 


higher Courts pronounce upon the rights 
of parties as the facts stood when the 
first Court was first approached. The de- 
lay of years flows from the infirmity of 
the judicial institution and this protrac- 
tion of the Court machinery shall pre- 
judice no one. Actus curiae nominem 
gravabit (‘Acts of the Court shall pre- 
judice no one’ Latin for Lawyers: Sweet 
& Maxwell). pa 


Clause 10. of the -deed has specifically 
been relied upon by the Chandiagrh Ad- 
ministration to justify the order of re- 
sumption. Now here, proceedings under 
S. 8-A were undertaken by the Estate 
Officer whereby the site was resumed 
and ten per cent of the total amount of 
consideration mcney etc. was forfeited. 
The orders were maintained in the ap- 
pellate and the revisional stages. Con- 
cededly, the entire price had been paid 
and the sale completed in the first in- 
stance. Thus for the view above taken, 


Eg) 


initiate 
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no proceedings under 5. 8-A could be 
initiated against the petitioner or his 
tenant towards statutory: resumption and 
eausing of forfeiture. The plea taken 
up by the official respondents was that 
there were breaches of conditions of the 
sale only, which only euthorised them to 
proceedings for covenantal re- 
sumption. Thus’the present action and 
orders of the respondents are wholly 
without jurisdiction and thus deserve to 
be quashed, all the moce when I am not 
satisfied about the opportunity granted 
to the petitioner to show cause, as also 
if availed’ of to what benefit. It may, 
however, be made clea> that it would be 
open to the responderts to undertake 
covenantal resumption if permissible to 
them in accordance with the law laid 
down heretofore. 


44, For the foregoirg discussion, both 
petitions (C. W. P. Nos. 2830 of 1970 and 
1149 of 1979) are allow2d and the respec- 
tive impugned orders fherein are hereby 
quashed. The re-examination of the view 
in Amrit Sagar Kashyap’s case ((1980) 82 
Pun LR 441) (supra) being intra-Court, 
there would be no order as to costs. 


S. S. SANDHAWALIA, C. J.:— 45. 
Whether the resumption designed- 
ly envisaged by the legislature inserting 
S. 8-A in the Capital of Punjab (Deve- 
lopment and Regulation) Act, 1952, con- 
notes in essence a divestiture of title, and 
not merely a temporary divesting of pos- 
session only is one of the significant 
questions, which has n2cessitated this ref- 
erence to the Full Bench. Before us, the 
very constitutionality of the aforesaid 
S. 8-A was also made the subject-matter 
of serious challenge. Fqually in issue is 
the discordance of views in the Division 
Bench judgment in Amrit Sagar Kashyap 
v. Chief Commissioner U. T. Chandigarh 
(1980) 82 Pun LR 441, on one hand and 
the Full Bench decision in Brij Mohan 
v, Chief Administrator, (1980) 82 Pun LR 
621 : (AIR 1980 Punj & Har 236), on the 
other, 


46. The issues aforesaid arise against 
the panoramic backdrop of the very con- 
cept and the subsequent rise of the plan- 
ned city of Chandigarh (which now vies 


for the aesthetic claim of being the City - 


Beautiful), now the joint capital of the 
sister States of Punjab and Haryana. In 
the broader perspective the root ques- 
tion is, whether the ultimate sanction of 
the resumption of sitəs and buildings 
(including within its sweep the divestiture 
of title) can be made available to the 
authority for the larger purpose of the 
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crying need of planned urban develop- 
ment in order to prevent the mushroom 
growth of slums, or the haphazard accu- 
mulation of what has-been rightly term- 
ed as concrete jungles. 


47. As is manifest, the core questions 
herein are so pristinely legal that it may 
well be unnecessary to enter the thicket 
of facts of the two individual cases be- 
fore us. This is the more so, because I 
would propose that their ultimate deci- 
sion be left to the referring Division 
Bench in the light of the reply to the 
questions before the Full Bench. There- 
fore, a skeletal reference to the facts in 
C. W. P. 2830 of 1970 (Shri Ram Puri v. 
Chief Commissioner, Chandigarh) suf- 
fices, The petitioner, therein purchased a 
shop-cum-flat site ih public auction way 
back on March 24, 1957 for a sum of Ru- 
pees 10,600/- and after payment of the 
Full price thereof, a deed of conveyance 


“was executed four years later on July 11, 


1961. The petitioner asserted that having 
paid the full price of the site, he had be- 
come the full owner in possession of tha 
property irrespective of any condition, 
whilst .the stand of the respondent- 
Chandigarh Administration was that 
these ownership rights were clearly sub- 
ject to the convenants contained in the 
deed of conveyance, including that of 
raising a construction on the site within 
a prescribed time. The petitioner com- 
mitted a breach of this condition by not- 
building thereon. By his order dated 
July 13, 1965, the Estate Officer resumed 
the site and forefeited the whole of the 
money paid under S. 9 (since repealed) 
of the Capital of Punjab (Development 
and Regulation) Act, 1952 (hereinafter 
called ‘the Act’), because there had been 
a breach of R. 12 of the Chandigarh Sale 
of Sites Rules, 1962, for the building not 
having been completed within time. The 
petitioner successfully appealed to the 
Chief Administrator, Chandigarh, who 
allowed the same on May 20, 1967 (An- 
nexure ‘B’) and set aside the order of 
resumption subject to the condition that 
the building be completed within a 
period of six months from that date. The 
petitioner again failed to fulfil the con- 
dition imposed by the Chief Admin- 
istrator and the building was not com- 
pleted within the time allowed. The 
Estate Officer proceeded to resume the 
plot. and listed it for public auction. The 
petitioner again approached the Chief 
Commissioner, but by his order dated 
Jan: 29, 1970 (Annexure ‘D’), he declined 
to interfere with the orders of the Estate 
Officer or to grant any further time for 


’ 
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construction, holding the revision petition 
to be time barred, Nevertheless, he 
granted a partial relief to the petitioner 
that out of the sum of Rs. 10, 600/- paid 
as price, he forfeited only an amount of 
Rs, 600/- and ordered the balance of Ru- 
pees 10,000/- to be refunded to the peti- 
tioner. It is to challenge these orders 
that the present writ petition has been 
preferred, 

48. It is not only apt but is laa a 
pre-requisite herein to view both the 
constitutionality as also the construction 
of S. 8-A of the Act against the back- 
ground of its legislative history, When 
originally enacted in 1952, the! Act did 
not contain this provision and its legisla- 
tive parent was S. 9 of the Act! In Jag- 
dish Chand Radhey Sham v. ‘State of 
Punjab, LPA 218 of 1965, decided on the 
21st Feb. 1966, S. 9 of the Act was chal- 
lenged as being ultra vires of Art. 14 of 
the Constitution of India but this conten- 
tion was repelled and the appeal dismiss~ 
ed, However, on further appeal their 
Lordships in Jagdish Chand, Radhey 
Shyam v, State of Punjab, AIR} 1972 SC 
2587 reversed the High Court judgment 
and struck down S. 9 as being violative 
of Articles 14 and 19 (1) (f) of the Con- 
stitution of India, It was thereafter that 
the legislature effected the necessary 
statutory changes by amending |S, 3 of 
the Act and inserting S. 8-A in its pre~ 
sent form whilst altogether deleting Sec- 
tion 9 therefrom. That a conscious at~ 
tempt to conform to the final Court’s dic- 
tum was made in order to remove the 
defects which had attracted the vice of 
unconstitutionality is patent from the 
following statements of objects land rea- 
sons for Act No. 17 of 1973:— i 

“The Supreme Court in Jagdish Chand 
Radhey Shyam v. State of Punjab, (C.A. 

(contd. on col. 2) | 





Earlier provisions | 


Section 3. (1) The State Goverment 
may sell, lease or otherwise transfer, 
whether by auction, allotment or 
otherwise, any land or building be- 
longing to the Government in 
Chandigarh on such terms and | condi- 
tions as it may, subject to any rules 
that may be made-under this Act, 
think fit to impose, 

| 
(2) The consideration money for any 
transfer under sub-section (1); shall 
be paid to this State Government 
in such manner and in such instal- 
ments and at such rate of interest as 
may be prescribed. i 

i 

| 
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Capital of Punjab (Development and 
Regulation) Act, 1952 (Punjab Act XXVII 
of 1952), as in force in the Union Terri- 
tory of Chandigarh, as being violative of 
Articles 14 and 19 (1) (£) of the Consti- 
tution and held that the Central Govern- 
ment is not entitled to resume the site 
or building transferred under Sec. 3 of 
that Act, or to forfeit the money paid in 
respect of such transfer under the said 
S. 9. The main ground on which the Su- 
preme Court had based its conclusions 
was that there is nothing in the Act to 
guide the exercise of power by the Gov- 
ernment as to when and how any of the 
methods for recovering the amount of 
consideration in arrears specified in Sec- 
tions 3, 8 and 9 of the Act, will be 
‘chosen. 

2. The decision of the Supreme Court 
has created several practical difficulties 
in administering the provisions of the 
Act. Further, the situation created by 
the decision of the Supreme Court is al- 
ready having an adverse effect on the 
regulation and development of the entire 
city of Chandigarh, which has been plan- 
ned and developed with great care and 
at considerable expense over the past 
several years. It is, therefore, essential 
to remove the objections pointed out by 
the Supreme Court by amending the Act 
Tetrospectively from the Ist of Novem- 
ber, 1966, being the date on which the 
Union Territory of Chandigarh was 
formed and to validate the actions taken 
under the impugned provisions of the 
Act. 

3. The Bill seeks to achieve the afore- 
said objectives.” 
In conformity with the above the requi~ 
site changes were made in the statute 
and it is apt to juxtapose the earlier 
and the later provisions of the Act:— 


Later provisions 


Section 3 (1) subject to the provisions 
of this section, the Central Govern- 
ment may sell, lease or otherwise 
transfer, whether by auction, allot- 
ment or otherwise, any land or 
building belonging to the Govern- 
ment in Chandigarh on such terms 
and conditions as it may, subject to 
any rules that may, be made under 
this Act, think fit to impose. 

(2) The consideration money for any 
transfer under sub-sec. (1) shall be 
paid to the Central Government in 
such manner and in such instalments 
and at such rate of interest as may 


be prescribed, 


Yo 
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(3) The unpaid portion of the consid- 

n eration money together with interest 
‘or any other amount, if any, due to 
the State Government on account of 
the transfer of any site or building 
under sub-sec. (1) shall be a first 
charge on that site or building, as the 
case may be; and notwithstanding 
anything contained in any other law 
for the time being in force, no trans- 
ferea shall, except with the previous 
permission in writing of the Estate 
Officer be entitled zo sell, mortgage 
or otherwise transfer (except by way 
- of lease from month to month) any 
right, title or interest in the site or 
building transferred to him under 
sub-see. (1) until the amount which 
is a first charge under this sub-sec- 
tion has been paid ir. full to the State 
Government, 


Section 9 in the case of non-payment 
of consideration money or any in- 
stalment thereof or: account of. the 
transfer of any site or building un- 
der S. 3 or of any rent due in re~- 
spect of the lease of any such site or 
building or in case of the breach of 
any other conditions of such transfer 
or breach of any rules made under 
this Act, the Estate Officer may, if 
he thinks fit, resume the site or 
building so transferred and may fur- 
ther forfeit the whole or any part. 
of the money, if any, paid in respect 
thereof, 


(3) Notwithstanding anything con- 
tained in any other law for the time 
being in force, until the entire con- 
sideration money together with 
interest or any other amount, if any 
due to the Central Government on 
account of the transfer of any site or 
building, or both, under sub-sec, (1} 
is paid, such site or building, or 
both, as the case may be, shall con- 
tinue to belong to the Central Gov- 
ernment, 


8-A (1) if any transferee has failed 
to pay the consideration money or 
any instalment thereof on account 


-of the sale of any site or building or 


both, under S. 3 or has committed a 
breach of any other conditions of 
such sale, the Estate Officer may, by | 
notice in writing, call upon the 
transferee to show cause why an 
order of resmuption of the site or 
building, or both, as the case may 
be, and forfeiture of the whole or 
any part of the money, if any, paid 
in respect thereof which in no case | 
shall exceed ten per cent of the total 
amount of the consideration money, 
interest and other dues payable in 
respect of the sale of the site or 
building, or both should not be made. 


(2) After considering the cause, if 
any, shown by the transferee in pur- 
suance of a notice under sub-sec. (1) 
and any evidence he may produce in 
support of the same and after giving 
him a reasonable, opportunity of be~ 
ing heard in the matter, the Estate 
Officer may, for reasons to be record- 
ed in writing, make an order resum- 
ing the site or building or both, as 
the case may be, sp, sold and direct~ 
ing the forfeiture as provided in sub- 
sec. (1), of the whole or any part of 
the money paid in respect of such 
sale.” 
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49. In the wake cf the aforesaid his- tioner had pressed the same primarily 
torical backdrop one must first inevi- on the anvil of Article 19 (1) (f) of the 
tably advert to the challenge raised Constitution. However, since some 
against ‘the constitutionality of S. 8-A of veiled rumblings on the basis of Art, 14 
the Act, Learned counsel for the peti- ; . 
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were also sought to be raised, it is best to 
dispose them of at the outset. 
50. It is manifest that the attack on 
Section 8-A on the basis of Article 14 is 
only a. hang over of the striking down 
of the earlier Section 9 of the Act| by their 
Lordships of the Supreme Court in Jag- 
dish Chand Radhey Shyam’s case (AIR 
1972 SC 2587) (supra). On the analogy of 
the observations made therein it was still 
sought to be suggested that the ! present 
provision of Section 8-A continued to 
siffer from the same vice, despite 
deletion of Section 9 from the statute and 
the amendments made in Sections 3 and 
8 of the Act as also the insertion of the 
present provision therein. I 
51. That the aforesaid tenuous sub- 
mission is now wholly untenable is mani- 
fest from a bare reference to the obser- 
vations of their Lordships in | Jagdish 
Chand Radhey Shyam’s case (AIR 1972 
SC 2587 at p. 2590) itself. Therein Sec- 
tion 9 was struck down basically, on the 
ground that there were two procedures 
available to the authority — the ‘one be- 
‘ing more drastic than the other and no 
guideline had been provided for resort to 
either one of them, It was observed — 
Mits This feature that the Government 
can proceed either under the ordinary 
law of the land or under the 1952 Act 
shows that there is discrimination. There 
is nothing in the statute to guide the 
exercise of power by the Government as 
to when and how one of the methods 
will.be chosen.” | 


It is obvious that in essence the unconsti- 
tutionality was plainly rested on the ratio 
of Northern India Caterers (Private) Ltd. 
v. State of Punjab, AIR 1967 SC 1581 
which still held the field. 
- 52. At- the very outset it may |be no- 
ticed that the Northern India Caterers’ 
case was specifically overruled by; their 
Lordships in Maganlal Chhagganlal (P.) 
_ Ltd. v. Municipal Corporation of Greater 
Bombay, AIR 1974 SC 2009. ‘Consequently 
that line of reasoning is no longer valid 
and the very corner stone on which the 
alleged unconstitutionality of the [earlier 
Section 9 rested has vanished. 


"53. Now apart from the above the 
subsequent amendments introduced in 
Sections 3 and 8 as also the deletion of 
Section 9 altogether and its substitution 
by Section 8-A of the Act was designed 
to and has undoubtedly cured the infir- 

mities which their Lordships had discern- 
ed in the previous provisions in J agdish 
Chand Radhey Shyam’s case (AIR 1972 sc 
2587). By these seaplane changes the 


| 
| 
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charge on the transferred site has been 
abolished and similarly the clog on the 
transfer to the third party stands re- 
Further there are now in-built 
guarantees and safeguards provided in 
Section 8-A itself by ensuring a reason- 
able opportunity to show cause against 
any proposeq resumption or forfeiture. A 
further limitation that forfeiture in no 
case shall exceed 10 per cent of the total 
amount of consideration money has been 
itself laid down therein. The Estate Offi- 
cer is obliged to record his reasons after 
giving adequate opportunity including the 
right to lead evidence to the transferee 
before passing an order adverse to his 
interest. Further the statute and the 
rules thereunder provide for an appeal 
and revision against such orders, There- 
fore it is now vain to contend that Sec- 
tion 8-A suffers from the vice of discri- 
mination or in any way violates the equa- 
lity clause under Article 14 of the Consti- 
tution, 


54. In fairness to Mr. Kuldip Singh, 
the learned counsel for the petitioner, it 
must be noticed that in the ultimate ana- 
lysis he candidly conceded his inability to 
raise any meaningful challenge to the 
vires of Section 8-A on the basis of Arti- 
cle 14. The contention which he ulti- 
mately pressed in all seriousness was 
with regard to the violation of Arti- 
cle 19 (1) (f) of the Constitution. Though 


counsel shrank from the brink of con- 
tending that every resumption (in the 
sense of being a divestiture of both 


ownership and possession) would necessa- 
rily be violative of the right of property 
because of its rigour, he nevertheless con- 
tended that normally such a power of re~ 
sumption must be construed as irra- 


tional or unreasonable when the 
evil sought to be corrected could 
be prevented by a milder re- 


medy. It was pointed out that the Act 
gives a wide variety of sanctions against 
the infringements of the Act and the 
Rules to the authorities ranging from a 
mere fine under Sections 13 and 14 on 
the one hand as against the ultimate 
power of resumption of title and posses- 
sion of the property itself. Such an am- 
plitude of unguided powers in the auth- 
ority, according to the learned counsel, 
was unreasonable and violative of the 
right to property. In nutshell the argu- 
ment is that the resumption of title and 
possession was a sanction so rigorous that 
the Courts must presume it to be vio- 
lative of the fundamental right under 
Art. 19 (1) ( of the Constitution, 
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55. At the very threshcld Mr. Anand 


Swaroop the learned counsel for the re~- 


spondent-Chandigarh Adm-nistration took 
up the stand that the fundamental right 
to property both, under Article 31 and 
under Article 19 (1) (f) having now been 


. taken away in view of the repeal of the 


ae 


` 


aforesaid provisions by the Forty-Fourth 
amendment, it was no longer permissible 
to permit a challenge to the vires of Sec- 
tion 8-A on the basis of the aforesaid pro- 
vision. With considerable plausibility it 


was contended that the constitutionality . 


of the vrovision has to be tested on the 
anvil of the Constitution as it exists at the 
time of the challenge. Tae submission 


was that it would be incongruous today | 


to strike down Section 8-A on the basis 
of Article 19 (1) (£) of the Constitution 
which is no longer on the statute book. 
Counsel also went to the extreme length 
of contending that in the peculiar con- 
text the repeal of the fundamental right 
to property under Articles 31 and 19 (1) 


> (£) must be deemed to be 7etrospective. 


_ the issue must be viewed within 


56. In fairness to Mr. Anand Swaroop, 

it must be conceded that kis stand is not 
devoid of plausibility on principle despite 
the fact that learned counsel for the par- 
ties were unable to cite any precedent for 
or. against the proposition. However, be- 
-cause of the fact that I ama of the consi- 
dered view (for reasons which appear 
hereafter) that Section 8-A is in no. way 
violative of Article 19 (1) (f) it is both 
- unnecessary and academic to finally pro- 
nounce on the merits of this stand taken 
by Mr, Anand Swaroop on behalf of the 
«tespondent-Chandigarh Administration. 


57. Coming to grips to the challenge 
under Article 19 (1) (f) it seems plain that 
the 
authoritative guidelines im this context 
laid way back by the final Court itself in 
Jyoti Pershad v. Administrator for the 
Union Territory of Delhi, AIR 1961 SC 
1602. Therein also the anselogous provi- 
sions of the Slum Areas (Improvement 
and Clearance) Act 1956 incended for the 
planned development of the National 
Capital were pointedly assailed on the 
basis of the fundamental right to pro- 
perty. Repelling the attack and uphold- 
ing the constitutionality of Section 19 of 
the Slum Areas (Improvement and Clear- 
ance) Act 1956, their Lordships spelt out 
the following two guidelines (amongst 
others) for approaching the issue of con- 
stitutionality in this context — 


“(j It is manifest that the above rule 


. would not apply to cases where the legis- 


“lature lays down the policy and indicates 
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the rule or the line of action which should 
serve as a guidance ` to the authority. 
Where such guidance is expressed in the 
statutory provision conferring the power 
no question of violation of Article 14 
could arise, unless it be that the rules 
themselves or the policy indicated lay 
down different rules to be applied. to 
persons or things similarly situated. Even 
where such is not the case, there might 
be a transgression by the authority of 
the limits laid down or an abuse of power, 
but the actual order would be set aside 


in appropirate proceedings not so much `` 


on the ground of a violation of Art. 14, 
but as really being beyond its power. 

(ii) It is not, however, essential for the 
legislation to comply with the rule as 
to equal protection, that the rules for 
the guidance of the designated authority, 
which is to exercise the power or which 
is vested with the discretion, should be 
laid down in express terms in the statu- 
tory provision itself”, 


Further elaborating the matter in the 
particular context of Article 19 (1) (tf) 
it was observed as follows:— 


err Where the legislature fulfils its 
purpose and enacts laws, which in its 
wisdom, are considered necessary forthe 
solution of what after all is a very human 
problem the tests of ‘reasonableness, have 
to be viewed in the context ofthe issues 
which faced the legislature, In the con- 
struction of such laws and particularly 
in judging of_their validity the Courts 
have necessarily to approach it from the 
point of view of furthering the social in- 
terest which it-is the purpose of the legis- 
lation to promote, for the Courts are not, 
in these matters, functioning as it were in 
vacuo, but as parts of a society which is 
trying by enacted law to solve its prob- 
lems and achieve social concord and 
peaceful adjustment and thus furthering 
‘the moral and material progress of the 
community as a whole,” 
and again 

Kaont But if, as we have held earlier, 
the Act by its preamble’ and by its pro- 
visions do afford a guidance to the ‘com- 
petent authority’ by pointing out the 
manner in which the discretion vested in 
him should be exercised, the provision as 
to an appeal assumes a different signific- 
ance. In such cases, if the ‘competent 
authority’ oversteps the limits of his 
powers or ignores the policy behind the 
Act and acts contrary to its declared in- 
tention, the appellate authority could be 
invoked to step in and correct the error. 
It would, therefore, be a provision for 
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_ doubly safeguarding. that the policy of 
the Act is carried out and not ignored in 
each and every case that comes up before, 
‘the competent authority’. |The proce- 
dure laid down by the Act for the hearing 
by the ‘competent authority’ and the 
provision for enquiry, renders the ‘com- 
petent authority’ a quasi-judicial func- 
tionary bound to follow fixed rules of 
procedure and its orders ' passed after 
such an enquiry are to be subject to ap- 
peals to the Administrator. | We consider 


these safeguards very relevant for judg-. 
` ing about the reasonableness of the res- 


triction. In considering. these matters one 
has to take into account the fact—a fact 
of which judicial notice has to be taken— 
that there has been an unprecedented in- 
flux of population into the icapital, and 
in such a short interval, that there has 
not been time for natural process of ex- 
pansion of the city to adjustiitself to the 
increased needs.” | 

58. At the very threshold one has to 
remind oneself that the | fundamental 
right under Article 19 (1) (f) to acquire, 
hold and dispose of property is not an 
absolute right. It can be hedged in by 
the imposition of reasonable restrictions 
on its exercise in the interest of general 
public. Apart from this express limitation 
imposed by the Constitution itself, bind- 
ing precedents of the Final! Court have 
authoritatively highlighted that in this 
-{context considerations of larger, social 
and public purpose are germane to the 
construction of this Article. 'The crux of 
the matter, therefore, is whether the re- 





strictions spelled out by Section 8-A of- 


the Act on the right of property are rea- 
sonable and in public interest? 

59. Now it seems plain from the ratio 
of Jyoti Parshad’s case (AIR 1961 SC 
1602) (supra) that the challenge to the 
constitutionality of a statute on the anvil 
of Article 19 (1) (Í) is not merely to be 
judged from the particulari provisions of 
the section alone. It is permissible and 
indeed desirable for the Court to take 
judicial notice of the facts which led to 
the enactment of the statute and the 
avowed objects . and reasons thereof. 
Again the preamble to the |Act may pro- 
vide a clue to its interpretation. Further 
the provisions of the impugned section 
along with the other supplementary pro- 
visions of the Act as also the statutory 
rules made thereunder, have all to be 
viewed as a whole for testing its constitu- 
tionality. | 
“60. Applying the aforesaid guidelines 
one cannot lose sight of the backdrop 
against which the present ps and its 
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predecessor provisions were enacted. The 
partition of the country in 1947 led to 
the severance of the erstwhile province 
of Punjab into East Punjab in India and 
West Punjab in Pakistan, The human 
holocaust that followed this division re- 
sulting in uprooting of millions of people 
on either side of the border is indeed too 
well known and recent to need any great 
elaboration. Not only very large sections 
of the people in East Punjab were there- 
by rendered homeless, but the State also 
lost its famed and legendary capital of 
Lahore, whose origin went back to times 
immemorial. The city of Lahore had 
always been to the province of Punjab 
what Paris has been to France. It was 
against this background of the State of 
East Punjab being without a permanent 
capital of its own, that the idealist states- 
man and first Prime Minister of India 
conceived his favourite dream child of an 
altogether new capital for the State of 
East Punjab. The choice of any of the 
existing cities was deliberately avoided, 
and a wholly virgin site against the back-* 
drop of Shivalik foothills was chosen. 
This idea was concretised by an equally 
great mind in the field of architecture 
Monsieur Le ‘Carbousier. All this is a 
pointer to the fact that the larger purpose 
was to create a model capital city un- 
shackled by any existing construction or 
constructions and what was more to create 
it quickly. Both the urge and the urgency 
of a capital city are writ large in the 
Capital of Punjab (Development and Re- 
gulation) Act, 1952 (President’s Act No. 5 
of 1952). The brief objects and reasons 
thereof underscore the aforesaid facts it 
the following terms:— 

“The construction of the new Capital 
of the Punjab at Chandigarh is in pro- 
gress, It is considered necessary to vest 
the State Government with legal auth- 
ority to regulate the sale of building sites 
and to ensure that the purchasers conc 
struct buildings in accordance with bye- 
laws and generally observe the conditions 
of sale. It is necessary also to provide for 
the maintenance of the amenities provid- 
ed in the Capital before a properly con 
stituted local body takes over the admin= 
istration of the City. The Capital of Pun- 
jab (Development and Regulation) Act, 
1953, seeks to carry “out the above ob- 
jects.” 

61. On December 19, 1952, the Presi- 
dent’s Act was repealed and its provisions 
were re-enacted with some modification 
in the present Capital of Punjab (Regu- 
lation and Development) Act, 1952. The 
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concern of the legislature for the planned 
development and regulation of the new 
capital of the city is again manifest from 
the following objects and reasons of the 
supplementary legislation in the shape’ of 


the Punjab New Capital (Periphery) Con- 


trol Act, 1952:— 


“The Punjab Government are construct- . 


ing a New Capital named “Chandigarh”, 
The Master Plan providing for the future 
extension of the Capital will extend over 
a much greater area than the area acquir- 
ed so far, for the construction of the first 
phase of the Capital. To ensure healthy 
and planned development of the new city 
it is necessary to prevant growth of 
slums and ramshackle construction on the 
land lying on the peripkery of the new 
City. To achieve this object it is necessary 
to have legal authority to regulate the 
‘use of the said land for purposes other 
than the purposes for which it is used at 
present.” . 

62. It is obvious from the above as 
also from the provisions of the Punjab 
New Capital (Periphery} Control Act, 
1952, that not only was the legislature 
deeply concerned about the regulated 
planned development within its new capi- 
tal city, but with a larger foresight 
had sought to prevent any haphazard 
growth or the creation of slums and 
ramshackle construction even on the peri- 


phery of the new town extending to a. 


distance of five miles or. all sides from 
the outer boundary of the capital. 

63. Reference in this context is again 
called to the preamble of the Act, which 
is in the following terms:— 

“An act to make certain provisions in 


respect of the development and regula~ - 


tion of the Capital of Punjab.” 
64. It is in the above setting along 


with the other supplementary provisions _ 


of the Act as also the Punjab Capital 
(Development and Regu_ation) Building 
Rules, 1952, framed thereunder, that the 
constitutionality of Section 8-A has to be 
viewed in the larger perspective. 

65. In repelling the attack on the con- 
stitutionality of Section 3-A, Mr. Anand 
Swaroop, learned counse! for the Chandi- 
rizhtly highlighted 
the fact that the entire Act was purpose= 
fully directed to provide a reasonable 
social control of the urbanisation visualis- 
led by the creation of an altogether new 
Icapital city for ths State from 
iscratch, The threefold pre-eminent 
ideas underlying the same were 
the need and incentive to create 
an altogether new town at a place 


. Ram Puri v, Chief TERA cast (FB) 


| P.&H. 331 


where none existed and that too within] . 
the shortest possible time, and further to} ` 
ensure that it conformed to an ideal con- 
cept of a planned city as against the 
haphazard urbanisation or the mushroom 
growth of slums which in the ultimate 
analysis can even strangulate an existing 
town to extinction, The counsel: submit- 
ted that it was to effectuate these. pur- 
poses that the ultimate civil sanction by. 
way of resumption of sites and buildings 
in case of the grossest violation of the 
provisions of the Act or the rules framed 
thereunder has to be viewed in a broader 
perspective and this is nothing but a rea- 
sonable restriction on the right of pro- 
perty, ae 

66. Adverting specifically to Sec. 8-A 
the restrictions for the exercise of the 
powers vested thereby exist not only in 
the express provision thereof, but are 
equally discernible from the larger pur- 
pose of the Act, its preamble as also the 
other sections thereof when. read with 
the statutory rules framed thereunder. 
The larger purpose of the planned deve- 
lopment and regulation of the new capital 
city, as spelled out in the preamble of the ' 
Act, is the fixed Pole Star to which the 
ultimate exercise of the power of re 
sumption under Section 8-A is hitched. | 
What deserves highlighting herein is that 
this power of resumption under Sec- 
tion 8-A is merely.a discretionary and an 
enabling power. The statute does not lay. 


- down any~mandate- that- it. must necessa- 


rily be exercised in a particular situation. 
In sub-section (1) thereof it is first in the 
discretion of the Estate Officer that he 
may issue a notice to show cause why an 
order of resumption of site or building 
may not be made. Equally under’ sub-sec- 
tion (2) after considering the cause shown 
against such a notice it is optional for 
the Estate Officer to order such resump- 
tion or not. The word used’in both the 
sub-sections is ‘may’ and not ‘shall’, Mr. 
Anand Swaroop rightly pointed out that 
this power of resumption is indeed the 
last arrow in the quiver of a number of 
sanctions to enforcé the planned develop- 
ment and the regulation of the capital and 
to be only resorted to in a situation com- 
mensurate with its necessary exercise. To 
put it in plain language it is not manda- 
tory for the authority to order resump- 
tion, but only in extreme cases it enables 
it to do so when the other powers and 
sanctions to enforce the purpose of the 
Act have failed, or in the circumstances 
it is the only remedial power which can 
be applied. Therefore, it is farcical and 
imaginary to. assume that the authority) 
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would necessarily use this power arbi- 
trarily and whimsically and |that they 
will use this hammer to swat ja fiy. ` As 


Section 8-A now stands (in sharp distinc- 
tion to the deleted Section 9)| it manda- 
torily requires a notice to show cause to 


the person concerned whenever 
the exercise of this power is 
contemplated, Not only is such 


a person entitled to have a | reasonable 
opportunity of contesting such a notice, 
- but: the law in terms confers on him the 
power to lead evidence in support of his 
+. stand. The mandate as laid on|the Estate 
Officer is to record his reasons in case 
“he orders resumption, Apart from these 
inbuilt safeguards under Section 8-A, it 
is the statutory rules which provide for 
an appeal against the order of resump- 
tion by the Estate Officer, to [the Chief 
Administrator. It is thereafter that the 
rules zealously provide for a revision to 
the Chief Commissioner, who is the exe- 
cutive head of the Union Territories. Ob- 
. viously in a proper case . the! right to 
‘ approach the Court under Article 226 of 
the Constitution of India is equally open. 


67. Reference must also be| made to 
the provisions of Sections 4, 5, 6, 13 and 
15 of the Act, which provide alvariegated 
armoury of sanctions and | penalties 


against the violation of the Act, rules or’ 


the conditions of allotment. It|/seems to 
be rather writ large in the statute itself 
that normally resort would be! made to 
these provisions before ‘ applying the 
ultimate sanction spelled out in Ser- 
tion 8-A. In the last analysis even if an 
order of resumption has been made, 
Rule 11-D which has been recently added 
to the rules must be adverted| to which 
is in the following. terms:— 


“11-D. (1) Where a site has 
sumed under Section 8-A of 
XXVII of 1952 for any reasons; the Estate 
Officer may on an application, |retransfer 
the site to the outgoing transferee, on 
payment of an amount equal to 10 per 
eent of the premium originally, payable 
for such property or one-third of the 
difference between the price paid and its 
value at the time when the application 
for transfer is made whichever, is more: 
xXx. XX xx.” 

It is obvious that this rule tampers the 
rigour and softens the strictness of re- 
sumption by making it possible: to offer 
the same property to the original trans- 
feree on certain liberal terms. 


_|It is well-settled that the taint of uncon- 
stitutionality does not attach to a provi- 
sion .of law merely because thére may be 





been re- 
Act No. 
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. necessitated this reference to 


ALR. 


remote possibilities of the abuse of power! 
conferred thereby. In such a situation it 


is only the arbitrary or the wrongful ex-|- 
ercise of the power which can be struck 


down but not the statute itself, 

68. In conclude, in the larger conspec- 
tus of the purposes of the Act itself, its 
preamble; the specific provisions of Sec- 
tion 8-A; the setting in which it is placed 
along with the supplementary sections of 
the Act and tha rules framed thereunder; 
it has to be held that the enabling power 
of resumption conferred thereby is only 
a reasonable restriction on the fundamen- 
tal right to hold, acquire and dispose of 
property and is, therefore, in no . way 
violative of Article 19 (1) (£). 

69. Before parting with this aspect of 
the constitutionality of the provision it 
is necessary to recall that soon after the 
insertion of Section 8-A in the Act its 
vires were the subject matter of strenu- 
ous challenge in C.W.P. No. 2649 of 1974 
—S. P. Gandhi v. Union of India, decided 
on 13th of August, 1975. The Division 
Bench, however, concluded as follows:— 

oas There is no infringement of the 
right to hold property by Ujagar Singh, 
respondent, Section 8-A. of the Act ig not 
violative of Article 19 of the Constitution 
of India and the contention of the learned 
counsel for the petitioner is rejected as 
devoid of force.” 
and again 

Moises . In view of the law laid down in 
Maganlal Chhagganlal {P.) Ltd. v. Muni- 
cipal Corporation of Greater Bombay, 
AIR 1974 SC 2009, the provisions of Sec- 
tion 8-A are not violative of Article 14 of 
the Constitution and, therefore, the con- 
tention of the counsel for the petitioner 
is rejected.” 

For the relatively elaborate reasons re- 
corded in the earlier part of the judg- 
ment we are in respectful agreement with 
the aforesaid ratio in S. P. Gandhi's case, 
which is hereby . affirmed. 
.70. Having upheld the  constitutiona- 
lity of Section 8-A one must now advert 
to its true nature-and scope. Herein the 
core question is the import of the word 
‘resumption’ which indeed has primarily 
the Full 
Bench. Does it connote in essence a di- 
vestiture of title? Or, does it mean, (as 
canvassed on behalf of the petitioner) 
only a temporary divesting of possession 
in favour of a-trustee who is obliged to 
restore the same if the default is later 
rectified. 

71. Before ome examines the aforesaid 

issue critically on principle and the speci- 
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fic language of Section 8-Ż. it appears to 
me at the very threshold that the matter 
_is covered by authoritative precedent. 
Judicial discipline, thereZore, demands 
' that the question being not res integra 
the same must be viewed in thé light of 
z existing precedent. Reference in the con- 
nection, therefore, must first be made to 
the Full Bench judgment in Brij Mohan 
v. Chief Administrator, (1980) 82 Pun LR 
621: (AIR 1980 Punj & Har 236). Therein 
also the width of Section 8-A of the Act 
had specifically fallen for consideration. 
The longstanding view in this Court ear- 
lier was that resumption in essence in- 
volved a divestiture of title so much so 
that the person aggrieved thereby was 
only the owner in whom -such title vested 
and not the tenant or anr. other person 
who may have some possessory rights 
with regard thereto. This view was chal- 
lenged on the ground that resumption un- 
der the statute in essence involved both 
a divestiture of title and =qually of pos- 
e session and, therefore, boch the owner 
and his tenant in lawful possession 
would be affected by the same and, there- 
fore, would be entitled to a hearing. The 
Full Bench reproduced Section 8-A in 
extenso and adverted in depth to its 
true ambit both on principle and the ex- 
isting authorities and then concluded as 
follows (at pp. 240, 241):— 


“The proposed order of resumption has 


dual consequences; (i) the depriving of 
ownership right in the site or building 
which.concerns only the owner of the 
_ site or building; and (ii) the deprivation 
Tof the lessee of his lawful possession 
thereof. Such being the consequences 
of the order of resumption both lessee 
and his lessor would be affected by the 
order and would thus be entitled to be 
heard before such an order is passed”. 


The aforesaid conclusion appears to me 
as both clear and categoric. That being 
So it is.not justifiable to. presume that the 
words of the Full Bench do not mean 
what they specifically say in terms. As 
already noticed the question was squarely 
before them and their adjudication there- 
on is clearly one of the ratio decidendi 
therein. Before us no meaningful chal- 
lenge to the correctness of the above view 
could be raised. Apart from being bound 
by the said judgment I am equally and 
unreservedly in agreement with the said 
view. On existing precedert, therefore, it 
is authoritatively settled that resumption 


under Section 8-A means clearly the di-. 


ie vestiture of title of a building or the site 
‘}as the casa may he. 
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- well-recognised 


72. However, there is direct discord- 
ance with the aforesaid view in. the fol- 
lowing observations: of the. later Division 


Bench- in. Amrit Sagar Kashyap’s* case.. 


(1980-82 Pun LR 441). (supra): a 


n ai The stoppage’ of user contem- 
plated by resumption will have the effect 
of the Estate Officer entering upon pos- 
session of the property, and to hold it, for 
and on behalf of the owner till such time 
that the alleged misuser was stopped and 


_the consideration money reimbursed ‘+o 


the extent of the forfeiture caused there- 
from. It appears to us that the power -of 


resumption conferred on the Estate Offi- `. 


cer is somewhat akin to that of a care- 
taker or trustees, to hold, and use the 
‘property on behalf of the owner, till such 
time that the penalty is paid and the site 
or building is restored to its . permitted 
use. It is only-on this reasoning that Sec- 
tion 8-A can be called as a measure in 
furtherance of the development, regula- 
tion and maintenance of the planned city 
of Chandigarh.” 


At seems to be clear that the aforesaid, 
view is in direct and headlong conflict 
with what the Full Bench had earlier 
laid down in Brij Mohan’s case (AIR 1980 
Punj & Har 236). This line of reasoning, 
therefore, cannot hold the field and must 
give way to the weight and authority of 
the Full Bench dictum. In Jai Kaur v. 
Sher Singh, AIR 1960 SC 1118, ‘their 
Lordships have unequivocally laid down 
as follows in such a situation (at pp. 1122, 
1123):— ž ' 3 


sise It is true that they did not say 
in so many words that these cases were 
wrongly decided, but when a Full Bench 
decides a question in a particular way 
every previous decision which had an- 
swered the same question in a different 


way cannot but be held to have been. 


wrongly decided. We had recently occa- 
sion to disapprove of the action of a Di- 
vision Bench in another High Court in 
taking it upon themselves to hold that 
a contrary. decision of another Division 
Bench on a question of law was errone- 
ous and stressed the importance of the 
judicial practice that 
when a Division Bench differs from the 
decision of a previous decision of another 
Division Bench the matter should be re- 
ferred to a larger Bench for final deci- 
sion. If, as we pointed out there, conside- 
rations, of judicial decorum and legal 
propriety require that Division Benches 
should not themselves pronounce. deci- 
sions of other Division Benches to be 
wrong, such considerations should stand 
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even more firmly in the way iof Division 
Benches disagreeing with a previous deci- 
sion of the Full Bench of! the same 
Court.” ` 


In the light of the aforesaid authoritative 
enunciation it has -necessarily| to be held 
that on the doctrine of precedent itself 
Amrit Sagar Kashyap’s case does not lay 
down the law correctly. 

73. Despite the above it nevertheless 
becomes necessary to examine (dehors 
any precedent) the observations in Amrit 
Sagar Kashyap’s case (1980-82 Pun LR 
441) because the specific point of refer- 
ence to the Full Bench is with regard 
thereto and further because of the ex- 
haustive adherence to that view (albeit 
' with considerable modification) by my 
learned brother Punchhi, J. 

74. Now what is the true import and 
width of the word ‘resumption’ designed- 
ly used by the legislature in Sec. 8-A? 
It goes without saying that the same must 
be construed in the context in which if 
is placed for the larger purposes of the 
Act and not in abstruse isolation. The 
tyranny of an overly literal construction 
has to be avoided and it is well to remind 
oneself of the . following [picturesque 
words of Krishna Iyer J., 





in Subhash 


Chandra v. State of U. P, (1980) 2 SCC ` 


324: (AIR 1980 SC 800 at p. 801)i— 

“So, dictionary versus dictionary leaves 
the matter at large, apart from the plain 
function of the court to gather the mean~< 
ing, not under the dictatorship of diction- 
aries but guided by the statutory purpose 
without being deflected by | logomachic 
exercises, the mischief to. be | countered 
and the public interest to be advanced. Me 
_ 75. Nevertheless some reference to the 

authoritative dictionary meaning of the 

word is inevitable though plainly 
enough it cannot be conclusive, The Web- 
ster’s Third New International Dictionary 
traces the origin of the word 
tion’ from its latin parents of fre’ meaning 
‘back’ and ‘sume’ ‘to take’, ile. to take 
back whatever has been given; 
Resume: to take up again,| take back, 
to take back to oneself (on default, the 
grantor does not automatically resume 
title); go back to using; to take possession 
again, 
Resumption: the taking again by the 

Crown or other authority of lands or 

tenements previously granted, (as on thé 

ground of false suggestions| or other 
errors.). 

Similarly in_ the Corpus Juris 

77 the undermentioned meaning is 

given:— 
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‘resump~< ` 


Secundum ` 


A.L R. 


“To begin anew, to take again; to take 

back; to take up again after an interrup- 
tion. 
It would thus be plain that in essence 
‘resumption’ therefore, means that what- 
ever right, interest or grant is given the 
same is taken back, As a term of art, 
therefore, it means the restoration of sta- 
tus quo ante. The use of the word tre- 
sumption’: therefore, implies that the 
parties revert tc the same position as 
existing at the time of the original giving 
away, Therefore, it would follow that 
where initially only title has passed ‘its 
resumption would involve a divestiture 
of title and on the other hand where 
only possession has passed, resumption 
would necessarily imply a divestiture of 
possession, 

76. Again an analysis of the provi- 
sions of Section 8-A itself which is rel- 
evant for the purpose would show that 
the sanction of resumption was attracted 
only on the exisience of three alternative 
pre~-conditions:—~ 


(i) the failure to pay the consideration — 


money for the sale of any site or build- 
ing; 

(ii) failure to pay any instalment 
of the 
and 

(iii) breach of any “other condition 
the sale, 

Once any one of these condi- 
tions stood satisfied (it bears repetition 
that the use of this power is not manda- 
tory) then an erabling power was con- 
ferred on the Estate’ Officer to resort to 
two distinct penalties, that is, the re- 
sumption of the site and building as such, 
or secondly the forfeiture of the consi« 
dération money, interest and other dues 
payable in respect of the sale but limit- 
ed to only 10 rer cent thereof. It is 
thus mainfest that the 
for two distinct sanctions, 
divestiture of title and possession of 
the transferee vith regard to the site 
or building as such and the forfeiture up 
to 10 per cent of the consideration.money 
paid. That these are and were meant to 
be separate penalties is manifest from the 
distinct terminology advisedly used by 
the legislature, namely, resumption on 
the one hand and_ forefeiture on 
the other. On this aspect there 
appears to be little dispute and in fact 
this was virtually the common stand of 
the parties. ` 


77. That resumption both under the 
original Section 9 and its successor pro- 
vision of Section 8-A connoted the dives- 
titure of title vas the consistent view 


due 


"of 


namely, the 


aforesaid consideration money; _ 


statute provides - 
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from the original enactment in 1952 rigat 
up to the final seal of approval set there< 
on by the Full Bench in Brij Mohan’s 
case (AIR 1980 Punj & Har 236). Equal- 
ly it is worth recalling that a similar 

_ power to resume was alsc conferred by 

* Section 10 of the Punjab Urban Estates 
Development and Regulacion Act, 1964. 
Under the statute also the meaning at= 
tributed to that section imvariably was 
that it took away clearly the title of the 
owner. No earlier judgment under any~< 
one of these provisions could be cited 
which had ever taken a contrary view. 
In this unbroken line of precedent ex- 
tending over three decades the discord- 
ant note was struck for the first time in 
Amrit Sagar Kashyap’s case (1980-32 
Pun LR 441) where the view hag been 
‘taken that resumption under Section 8-A 
means only the divestiture of possession 
without affecting the title or ownership 
of the transferee and further that even 
the resumption of such a possession was 
merely akin to that of a caretaker or a 
trustee to hold and guard the property 
on behalf of the owner till such time the 
penalty is paid and the site or building 
is restored to its permitted use, 


78. Frontally assailing the ratio . in 
Amrit Sagar Kashyap’s case (1980-82 Pun 
LR 441) Mr, Anand Swaroop contended 
that it was an error to ccnstrue Section 
8-A in isolation. Both the section and 
the concept of resumpticn therein have 
to be considered in the ligkt of the amend- 
ed Section 3 and the other provisions of 

_. the Act as also the recently inserted Rule 
11-D and the covenants in the prescris- 
ed sala deed forms, Highlighting the 
anomalous results which would ficw 
from the construction plsceq on Section 
8-A in Amrit Sagar Kashyap’s case it was 
pointed out that thereby the title would 
continue to vest in the transferee and 
merely a possessory right as a trustze 
would arise in favour of the Estate Off- 

_cer, How is even this possessory right 
to be exercised or effectuated? No pro- 
cedure for obtaining possession from the 
transferee or his lessees or sub-lesse2s 
in-such a situation is provided by law. If 
the Estate Officer were to choose to make 
resort to the obvious provisions of the 
Publie Premises Act he would straightway 
be faced by the insurmountable hurdle, 
that the same applies only to premis2s 
which are under public or State owner- 
ship. Therefore if the Ownership do2s 
not vest in the State resort would not be 

_ Possible to obtain possession under the 

~ aforesaid statute and in affect even. the 
tenuous possessory right in favour of the 
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Estate Officer would. remain an ethereal 
one and incapable of actual execution or 
enforcement, ` i 


79. -Equally it was forcefully pointed 
out that on the ratio of Amrit Sagar 
Kashyap’s case (1980-82 Pun LR 441) the. 
moment the Estate Officer takes posses- 
sion for the misuser of the property in 
violation of the conditions of sale, the 
Same would obviously be discontinued. 
with the result that he would be obliged 
to restore possession immediately with all 
the obligations laid on him as a caretaker: 
or a trustee. Assuming that the posses- 
sion is delivered back the transferee or 
his lessees may again revert to the same 
misuse or even a more grievous one with 
the result that another futile exercise of 
s€curing possession may be resorted to by 
the Estate Officer and the moment he 
does so he would be forthwith under the 
obligation of restoring it to the trans- 
feree, This process could go on ad infini- 
tum. Therefore, it was rightly argued 
that so construed the sanction under the 
statute far from being in any way effec- 
tive would render the same totally futile 
and the misuse sought to be prohibited 


. could be made with absolute impunity. 


80. Another aspect which particularly 
calls for highlighting is the fact that one 
of the avowed objects of the Act was 
not only to have a planned city but of 
creating its capital within the shortest 
possible time. This was sought to be 
effectuated by making it a necessary con- 
dition of purchase that the site sold would 
be built upon within a prescribed period. 
Rule 12 of the Chandigarh (Sale of Sites) 
Rules, 1952 was in the following terms:— 
O “The transferee shall complete the 
building within five years from the date 
of issue of allotment order, in accordance 
with the rules regulating the erection of 
buillings, unless otherwise it is mutually 
agreed upon that the construction shall 
be completed within any period less than 
five years, This time limit may be extend- 


`edby the Estate Officer if he is satisfied 


that the failure to complete the building 
within the said five years of the period 
mutually agreed upon, was due to causes 
beyond the control of the transferee,” 


Now if a violation of the aforesaid rule 
is made and the transferee recalcitrantly 
refuses to build thereon then the Estate 
Officer by taking possession of such a 
vacant site merely becomes a gratuitous 
caretaker of the same till the transferee 
chooses to exercise his option of building 
thereon.: There is no manner of doubt 
that in a situation of, this kind the’ very; 
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purpose and the spirit . of ‘the act ` of 
creating a new capital. speedily would be 
totally frustrated. Equally it would ren- 
der the authorities powerless against the 
terrible evil of profiteering in developed 
urban sites: by unscrupulous transferees 
who could defiantly bide their time till 
prices escalated sky high whilst the 
Estate Officer AEREAS ee their 
unbuilt sites. 


81. The recently pace Rule 11-D 
has already been referred toi and quoted 
above in para 21 of the judgment. It de- 
serves recalling that it makes it permis- 
sible to retransfer the resumed sites or 
building to the original owner with cer- 
tain penalties. Mr. Anand Swaroop sub- 
mitted fhat no challenge has! been raised 
to either the vires or the plain purpose 
of this provision. Therefore 'to consider 
resumptiori .as a mere divestiture of pos- 
session without in any way affecting title 
would render the whole of Rule 11-D as 
totally otiose and utterly meaningless. It 
was rightly pointed out that Rule 11-D 
was a clear pointer to the basic intent 
jand assumption of the legislature that the 
power. of resumption provided for in Sec- 
tion 8-A involves a clear divestiture of 
title and consequently this rule provided 
for retransfer of the title of'such a re- 
sumed property in favour of the original 
transferee. The canon of harmonious con- 
struction, therefore, also requires that 


construed as a clear divestiture of title so 
jas to give a meaning, contenti and prac- 
tical effect to Rule 11-D as well. Equally, 
it has to be noticed that this later provi- 
sion would considerably temper the 
rigour of Section 8-A in appropriate cases 
and yet leave a meaningful sanction in 
the hands of the Estate Officer which is 
necessary in the larger interest of social 
control and as an ultimate safeguard for 
the object of a planned and regulated 
urban development, 





82. It is a well-settled canon of con- 
struction that even where two construc- 
tions of a provision are possible, an inter- 
pretation which leads to glaringly ano- 
malous results and would tend to frus- 
trate the basic object of the statute, must 
be avoided. On the basis of this larger 
principle also, the view expressed in 
Amrit Sagar Kashyap's case (1980- -82 Pun 


LR 441) (supra) has to be necessarily 
deviated from. ; 

83. For arriving at the eonclusion, 
which he has, my learned brother 


Punchhi, J., has proceeded from the pre- 
mise that the. title to a site can never be 
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resumption under Section 8-A must be 


AER. 
distinct or separate from the building 
constructed thereon. He has -relied on 
three hoary Latin maxims -and 
accepted them as axiomatic and 
prying „emanations of the 


eternal wisdom. With the greatest respecta 
I am unable to agree that the hoary wis- 
dom of Roman law still governs this field 
completely in view of the following auth- 
oritative dictum of their Lordships to the 
contrary in Dr. K. A. Dhairyawan v. J. R. 
Thakur, 1959 SCR 799: (AIR 1958 SC 
789):— 

“There was no absolute rule of law in 
India that whatever was affixed or built 
on the soil became part of it, and ` was 
subject to the same rights of property.” 


The aforesaid view has been recently . 
elaborated by the Full Bench of this Court/ ` 
in C. Rev. No. 2298 of 1980, Hari Parshad 
Gupta v. J. K. Kaushik, decided on Nov- 
ember 30, 1951: (Reported in AIR 1982)... 
Punj & Har 165) to hold that the law in: 
India does expressly sanctify a separate, * 
title in the site as against the building or| 
Superstructure constructed thereon. 

84. Again it is plain from the very 
exhaustive juigment of my learned 
brother Punchhi, J., that he has himself 
found the ratio of Amrit Sagar Kashyap’s 
case (1980-82 Pun LR 441) (supra) as un- 
Supportable ir. its totality, In paragraphs 
39 and 40 of his judgment, he has clearly 
opined (in direct contradiction to the ear- 
lier view) that the Estate Officer would 
not hold the resumed property for and 
on behalf of the transferee and further 
that he would neither be a caretaker nor o 
a person akin to a trustee. To sustain the 
remaining parz of the ratio (as partially 
modified and explained and affirmed by 
him) in Amrit Sagar Kashyap’s case 
(supra) my learned brother with great 
erudition has resorted to an altogether 
fresh classification of statutory and co- 
venental resumption and thereafter 
sought to import the doctrine of ‘quieten~ 
ing the title’. With the greatest respect 
I have not been able to persuade myself 
to subscribe to that line of reasoning. 








85. With great deference I am ,com-~ 
pelled to conclude that both on the’ exist- 
ing precedent of the Full Bench in Brij 
Mohan’s case (AIR 1980 Punj & Har 236) 
(supra) as also on principle, and the con~ — 
struction of the language of Section 8-A, 
Amrit Sagar Kashyap’s case (1980-82 Pun 
LR 441) (supra) does not lay down the 
law correctly and is hereby overruled. 


86. I have above upheld both the con- 
stitutionality of Section 8-A and sub- 
scribed to the view of a wider scope of 
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the power of resumption conferred thers~ 
byy However, there is no manner of doubt 
thay resumption in the sermse of a divesti- 
tre of title would be the ultimate civil 
-{sanction in the armoury of the authori- 
ties to effectuate the twin purpose of a 
regulated and planned development as 
also the expeditious creation of the capi- 
tal city in the State, How2ver, once it is 
-held that such a power is within the four- 
corners of the Constitution, it is then en- 
tirely for the legislature or the executive 
to determine whether as a matter of 
policy they wish to assuma such a pow=r 
and invoke its use. Nevercheless, learned. 
counsel for the Chandigarh Administra- 
tion highlighted the fact that such a 
power was not only desirable but a neces- 
sary one for a planned and regulated 
urbanization which is the crying need əf 
the hour as against the mushroom grow-h 
of slums and haphazard growth of ra- 
mshackle towns. The creation of the Cicy 





Beautiful of Chandigarh was pointed out ° 


as a notable example in this field wich 
the judicious exercise of such a power. 
Mr, Anand Swaroop appeared to be on a 
firm ground in contending that perha>ds 
in the absence of this ultimate sanction, 
the twin object of the Aet to urgent_y 
create a capital city from scratch and 20 
have a planned and regutated develop- 
ment where not only whcle sectors but 
’ sometimes each building site ete., . was 
allocated for specific purposes, would not 
have been possible. It was pointed out 
that because of the need for the ear_y 
and immediate building of a viable cari- 
tal town, it had to be invariably provided 
that the transferred sites should be built 
upon within a specific time and even a 
clog on their transfer had to be imposed 
in order to prevent a mere profiteering in 
urban land in the interest of the larger 
social necessity. The Master Plan of the 
town provided for résider-tial, industrial, 
commercial and educational zoning and 
even within these zones specific buildinzs 
were earmarked for specife purpose. If 
such a planned city (the idea whererf 
was rather new. in the couxtry) was to be 
translated into reality, it was inevitable 
and necessary to give the ultimate san» 
tion in the hands of the authorities to 
resume the sites and buildings if the trans- 
ferees recalcitrantly refuse to conform to 
the ideal of a well-planned and wel- 
regulated development, especially wizh 
regard to the need of quick urbanization. 
` Even learned counsel for the petifionar 
« had to half-heartedly concede that this 
object cannot be achieved but by resum- 
re 1982 P, & H/22 IX G—38 
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ing the sites on which the - transferees 
either refuse ot are unable to build with- 
in the prescribed time, It would thus ap- 
pear that the ultimate sanction of re- 
sumption (though it should be one of last 
resort) is a necessary power in the hands 
of the authority to achieve the larger so~ 
cial purpose. It appears that, in essence, 
the conflict herein is between the indi» 
vidualistic property rights and the 
larger public weal of planned 
and , regulated urbanization, The 
head-on clash is between the 
doctrine of laissez faire against 
the somewhat urgent need of the welfare 
State to provide a planned and regulated 
urbanization for its citizenry. Inevitably 
private interest must give way. to public 
weal and the larger interest of social con- 
trol must override the outmoded theo- 
ries of laissez faire. I am inclined to the 
view that the ultimate sanction of the 
resumption may well be a necessary 
power for sound and planned urbaniza- 
tion and its selective: use undoubtedly 
advances that purpose, Í 

87. I must, however, sound a sharp 
note of caution. It bears repetition that 
the power of resumption is the ultimate 
civil sanction and must, therefore, be a 
weapon of last resort. Inevitably it 
should be used with great caution and 
circumspection. The Act and the Rules 
framed thereunder vest 








lopment of the city. Reference in this 
connection may be made to S. 4 which 
empowers the Central Government or the 
Chief Administrator to issue directions in 
respect of the erection of buildings and 
also to S. 5 which bars the erection of 
buildings in contravention of the Build- 
ing Rules. Again S. 6 empowers the auth- 
ority to require a proper maintenance of 
Sites and buildings. Section 8 then con- 
fers the power to impose penalties and 
prescribes the mode for the recovery of 
arrears. More specifically Ss, 13, 14 and 
15 provide for penalties for the contra- 
vention of directions and the violation of 
the Trees Preservation Order and the 
Advertisement Control Order as also- for 
the breach of Rules. Section 17 then war- 
rants an entry into building and land 
after notice for purposes of survey and 
verification that the construction thereon 
is in conformity with the law. A viola= 
tion of the statutory provisions and the 
directions given thereunder can also be 
visited by criminal. prosecutions and Sec- 
_tion 18 prescribes the procedure therefor, 
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Without pretending to be exhaustive, 


other sanctions are also spelt- out in the, 


Rules framed under the Acti From all 
this it seems to follow that normally re- 
sort would be first made to the lesser 
sanctions aforesaid and it is only when 
they are ineffective, or in the extreme 
eases) where resumption may rightly 
seem to be the only appropriate sanction 
to the authority, that recourse will be 
made thereto. I see no genuine basis for 
the needless apprehension expressed by 
the learned counsel 
that the administration would use a 
hammer to swat a fly or in other words 
resort to resumption for relatively in- 
significant infraction of the conditions of 
sale or the payment of consideration 
money. Equally it is well to remember 
that even where resumption has neces~ 
sarily to be resorted to it should be lib- 
erally tampered with the provisions of 
the recently inserted R. 11-D, which em- 
powers the authority to retransfer the 
Bite to the original transferee: in speci‘ied 
situations. I would, therefore, held that 
though the judicious and lawful exercise 
of the powers of resumption mus; be up- 
held and in certain situations may be 
both necessary and desirable, yet any 
arbitrary or discriminatory application 
thereof would at once attract the ever 
vigilant power of the Court under the 
writ jurisdiction. 


88. Before parting with this judgment 
(despite its relative prolixity) it is netes- 
sary in fairness to Mr. Kuldip Singh to 
notice his last ingenious submission. on 
the applicability of S. 8-A. He attempted 
to divide this provision into two sharply 
distinct compartments, It was submitted 
that the power of resumption is attracted 
only in case where the transferee has as 
yet not paid the whole consideration- due 
for the site or building. The core o7 the 
argument was that Section 8-A was 
applicable only to such . transferees 
who because of the non-payment of 
the total consideration had not per- 
fected their title of ownership which 
remained contingent - under  sub-sec- 
tion (3) of Sec. 3 of the Act. According 
to him only in‘such a context resort 
could be had to resumption because un- 
der the later provision such a property 
continues to. belong to the Central Gov- 
ernment. 

89. I am wholly unable to: agree. The 

1 provisions of S. 8-A give not the leasť 
inkling of any distinction between trans- 
ferees who have paid the whole of the 
jconsideration money due and. those who 


‘ 
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have as yet to pay some part of the con- 
sideration money or the instalments and 
other dues thereon. The power of re- 
sumption thereunder as analysed by me 
earlier applies uniformly to all trans- 
ferees in the happening of the three pre- 
conditions referred to in para 30 above. 
Neither on principle nor on the language 
of S. 8-A is it possible to draw any dis- 
tinction betwixt transferees who have 
paid the full consideration money and 
those against whom some amounts are 
lawfully outsianding in accordance with 
the contract, On the aforesaid argument 
of the learned counsel he was necessari-~ 
ly and logically pushed to take the stand 
that once the whole consideration has 
been paid then S. 8-A would have no 
application whatsoever whatever may be 
the breach of the conditions of sale or 
however gross the misuse of the site or 
the building. Faced with a problem of a 
transferee of an unbuilt site who after 
payment of full consideration money 
blatantly refuses to conform to the con- 
dition of consiructing a building thereon 
within a specified period counsel had to 
say that no resumption under the statute 
was either possible or conceivable. Simi- 
larly he had to take the stand that in 
case of a buiding where the transferee 
flagrantly violated the specified use of 
the building, that is, converting a resi- 
dential, building into factory or a shop 
into a residence then the Administration 
was powerless to resort to S. 8-A against 
him. It was sought to be submitted that 
this gross mischief may perhaps be cor- 
rected by an amendment of the law only. 

90. Learned counsel for the petitioner 
even when pressed could cite no author- 
ity for his stand that after the full pay- 
ment of consideration money the power 
of resumption would be denuded against 
such a transferees. I have already noticed 
that neither principle nor the. language 
of S. 8-A warrants such an interpreta- 
tion. The aromalous results that flow 
therefrom have already been noticed and 
it-is hardly any satisfaction to hold that 
the legislature should now intervene to 


-remedy the mischief: In view of the ex- 
haustive 


discussion in the earlier part 
of this judgment this contention of tha 
learned tounsal for the petitioner is alsd 
to be rejected. : 

91. To conclude, for the detailed reas 
sons recorded above, T would hold that—« 

(1) Section 8-A is not. violative of 
either Art. 14 or Art. 19 (1) (Ð) of the 
Constitution; a 

(2) In conformity with the earlier Full 
Bench view in Brij Mohan’s case. (AIR 


1982 


1980 Punj & Har 236), the resumption 
under S. 8-A of the Act, ir essence, con- 
notes a divestiture of the title of the 
transferee; and 
_ (3) Amrit Sagar Kashyap v. Chief Com- 
“missioner (1980) 82 Pun LE 441 does not 
lay down the law correctly on this point 
and is hereby overruled. 
The case would now go back to the Divi- 
sion Bench for disposal om merits in ac- 
cordance with the answer to the afore- 
said pristinely legal questions. 

PREM CHAND JAIN, J.:—~ 92. I have 
gone through the judgments of the 
learned Chief Justice and brother M. M. 
Punchhi, J., I agree with fhe view taken 
by the learned Chief Justice. 


ORDER OF THE COURT 

In accordance with the view of the 
majority, it-is held that — 

(1) Section 8-A is not violative of ei- 
ther Art. 14 or Art. 19.(1) 1f) of the Con- 
stitution; 

(2) In conformity with the earlier Full 
Bench view in Brij Mohan’s case (AIR 
1980 Punj & Har 236), the resumption 
under S. 8-A of the Act, im essence, con- 
notes a divestiture of the title of the 
transferee; and 

(3) Amrit Sagar Kashyap v. Chief Com- 
missioner, (1980) 82 Pun LR 441, does not 
law down the law correctl~ on this point 
and is hereby overruled. 

The case would now go bark to the Divi- 
sion Bench for disposal on merits in ac- 
cordance with the answer to the afore- 
Said pristinely legal questicns. 

Ordr accordingly, 


AIR 1982 PUNJAB AND HARYANA 339 
S. S.. SANDHAWALIA, C. J. 
AND S. S. KANG, J. 

Angrez Kaur, Appellant v. Baldev 

Singh, Respondent, LSPI 
Letters Patent Appeal No. 197 of 1979, 
D/- 14-4-1982.*° 
Hindu Marriage Act (25 of 1955), Sec- 
tion 13-A (as inserted by tre Amendment 
Act 68 of 1976) — Appliczhbility — Peti- 


tion for divorcee by husband on ground 


of desertion — Husband wholly guilty 
of maltreatment-— No matrimonial mis- 
conduct attributable even remotely to 
wife — S. 13-A not attracted. AIR 1980 
Punj & Har 171, Reversed. 


a "Against judgment of Earbans Lal, J. 
reported in AIR 1980 Prenj & Har 171, 
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Section 13-A does not or could not 
ever have been intended to give a total 
carte blanche. to a matrimonial court to 
grant a decree of judicial separation 
where no ground whatsoever for a 
decree of divorce has even remotely 
been established. Section 13-A vests a 
discretion in the Court only to grant the 
altenative lesser relief of judicial sepa- 
ration in a petition for divorce provided 
the Sam ground therefor prescribed 
by S . 13 of the Act, has been established. 
A (Paras 8, 10) 

Where the husband who had filed a 
petition for divorce under S. 13 on the 
ground of’ desertion, was entirely res- 
ponsible for turning the wife out of his 
house by maltreating her and because 
of the same, the wife would not resume 
cohabitation with him, no matrimonial 
misconduct even remotely could be laid - 
at the door of the wife. Consequently, 
no relief against her could be granted. 
Therefore S. 13-A could not be attract- 
ed. AIR 1980 Punj & Har 171, Reversed. 

(Para 11) 
Cases Referred : Chronological Paras 
1981 Marriage LJ 84: (1980) 17 Delhi 

LT 386 9A 

Amarjit Markan, for Appellant; T. S. 
Mangat, for Respondent, 


S. S. SANDHAWALIA, C. J.: The 
true scope and ambit of the discretion 
vested in the Matrimonial Court by the 
recently inserted S. 13-A of the Hindu 
Marriage Act, 1955 is the primary ques- 
tion which has come to the fore in this 
appeal under Cl, X of the Letters 
Patent. 

2. For the determination óf the afore- 
said legal issue (upon which alone, the 
fate of the appeal would turn), it seems 
unnecessary to delve deeply into the 
long drawn out conjugal bitterness be- 
tween ‘the spouses, which stands fully 
recapitulated in the judgment under ap- 
peal. It suffices to mention that the mar- 
riage took place way. back on Feb. 16, 
1948 and two daughters were born out 
of the wedlock of whom the elder sur- 
vived. It would appear that the marri- 
age virtually broke up after four years 
and a separation between the two 
spouses was brought about. On Jan. 15, 
1962, the respondent-husband, filed a 
petition for the restitution of conjugal 
rights under S. 9 of the Hindu Marriage 
Act, 1955 (hereinafter called ‘the Act’), 
which was dismissed with the findings 
that in fact he had maltreated his wife 
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and turned her out of the house, No ap- 
peal was filed against the said judgment 
and these findings achieved finality. The 


appeliani-wife on Feb, 8, 1962 had pre-. 


ferred a petition under S. 488, Criminal 
P, C., 1898, for maintenance. which was 


allowed by the Magistrate by granting. 


Rs. 30/- per mensem for the appellant 
and Rs. 20/- per mensem for her 
daughter from the date of her applica- 
tion, In the revisional proceedings, be- 
fore the District Judge and later. in the 
High Court, the said judgment was 
maintained on March 6, 1967. The High 
Court further took the view that the al- 
leged offer made by the respondent-hus- 
band before it to take the appellant-wife 
back to resume matrimonial ties, was not 
kona fide, 


3. Nearly 29 years ‘after the solemn- 
ization of the marriage and decades 
after the separation of the parties,” the 
respondent-husband on Oct. 25, 1977 
preferred a petition for divorce under 
S. 13 of the Act. The learned Additional 
District Judge, Sangrur, allowed the 
same and granted a decree for dissolu- 
tion of marriage by divorce between the 
parties on Sept, 21, 1978, 


4, On appeal, by the appellant-wife, 
the learned single Judge, on merits, took 
a view entirely in favour of the appel- 
lant-wife and held as follows :— 

“From the above narration of events 
and-the assessment of evidence on re- 
cord, I have no doubt in my mind that 
it was the respondent who was respone 
sible for turning the appellant out of his 
house by maltreating her for one rea- 
son or the other and his offer even in 
-March, 1967, during the pendency of the 
revision petition in the High Court to 
restore the matrimonial relations and to 
accept her back in his house was not 
bona fide. In the petition, there was no 
averment that any Panchayat had been 
taken to bring. the appellant back. In 
view of the same, . the evidence of the 
respondent that`he along with some wit- 
nesses had gone to the house, of the ap- 
pellant for compromise or reconciliation 
eannot be given any credence.” . 

As: the appellant cannot be held 
guilty of desertion, the respondent was 
not ‘entitled to the decree of divorce and 


we 
aeeepenue 


the same passed ‘by the eig court cane - 


“not be sustained. o . 
Despite the aforesaid findings: the learn~ 
- ed single. Judge observed that an unfor- 


Angrez Kaur v. Baldev Singh 


. expeditious désposal of proceedings 


A.I R. 


tumate situation had arisen where both 
the spouses had taken categoric stands 
which rendered the resumption of matri- 
monial ties no longer possible, On that 


premise alone, and purporting to act, 


under S, 13-A of the Act, he granted a 
decree for judicial separation. On the 
question of laches, under S. 23 (I) (dj 
of the Act, ke opined, that because tha 
decree ‘ for divorce was being declined, 
therefore, the question of delay had no 
relevance. 

5. The solitary, 
contention, raised on behalf of the ap- 
pellant-wife herein is that the learned 
single Judge having unreservedly found 
that the respondent-husband alone ‘was 
at fault and thus not the least ground 
for the grant. of divorce was made out, 
then he could not invoke S. 13-A of the 
Act to pass a decree for judicial separas- 
tion. ; 

6. Inevitably, the submission of the 
learned counsel for the parties revolve 
around S. 13-A of the Act. However, 
before one adveris to its specific langu- 
age, the matter calls for a perspective 
in the context of its legislative history. 
This Section was inserted in the Act by 
the Marriage Laws Amendment 
1976, and was part of significant changes 
simultaneously brought out in the Act 
as also in the Special Marriage Act, 
Amongst other reasons, the legislature 


-had intended to give effect to the 59th 


Report of the Law Commission. The 
penultimate part 
Objects and Reasons is as under :—- 
EEE TE The objects of the legislation 
are mainly, (1) to liberalise the provi- 
sions relating to divorce, (2) to enable 
une~ 
der the Act; and (8) to remove certains 
anomalies and handicaps that have come 
to light after the passing of the Act. 
The. Bill seeks to achieve the above- 
mentioned purposes.” 
Further, Cl. 8 of the notes on clause ot 
the said -Bill, evidences the undermen- 
tioned reasons for introducing Ss. 13-A 
and B in the Act:— 
“New Sec. 13-A is proposed to be ine 
serted to provide that under certain cir- 
cumstances the court may, while dealing 


‘with a petition for divorce, have a dis- 


eretion to grant a decree for judicial 


“separation instead. New S. I3B seeks. to 
provide for divorce by mutual consent," . 


With the aforesaid. background, one can 
now -turn' to the particular provision -Xe - 
self, which is in“ the. following terms:-= 


Act, - 


of the Statement of 


though meaningful - 


a 
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“IBA. Alternate relief in divorce pro- 
ceedings : 


Se tesavees In any proceecings under ‘this 
Act, on a petition for dissolution of mar- 
riage by a decree of divorce, except in 
. sọ far as the petition is founded on the 

grounds. mentioned in cis. (ii), (iv) and 
(vii) of sub-sec, (1) of S. 13, the Court 
may, if it considers it just so to do hav- 
ing regard to the circumstances of the 
case, pass instead a dezree for judicial 
separation.” ` 
‘A plain look at the afcresaid provision 
would indicate that primarily it vests a 
discretion’ in the Court chat instead of 
granting a decree of divarce, it may pass 
a decree of judicial separation. What, 
however, callsfor noticeis that this dis- 
cretion ‘is not an unguided and: uncanalised 
one. It is expressly provided that no such 
discretion can be exercised where. the 
claim for a divorce is rested on the 
ground of one of the spouses has ceased 
to be a Hindu by conversion to another 
religion; has renounced the world by en- 
tering any religious order; or has not 
been heard of as being alive for a period 
of seven years, In all these three situa- 
tions, the exercise of tha power under 
S. 13-A of the Act is expressly prohibit- 
aA ` 

7. Again, it seems to be plain that the 
legislature has iritendeé to vest this 
power only fer the grant of an alternate 
relief in a petition for divorce, where 
the grounds necessary therefor are esta- 
blished. Both, the larger import of the 
language ‘as also its heading highlights 
- the fact that once the basic postulate is 
established, then the relief.therefor may 
-be moulded in the alternative, if the’ 
Court considers it just. Dne may revert 
back to the position prior to the inser- 
tion of this provision. Further, in a peti- 
tion for divorce — where the petitioner 
had successfully established his claim, 
the only relief could be zhat of a decree 
of divorce. The change brought about 
appears to be only to the effect that now 
.an option has been given to the Court 
either to grant a decree of divorce on 
the established grounds 3r to give the 
lesser relief of judicial separation, as a 
last hope of saving a wrecked marriage. . 
‘This is so because if a dacree of judicial 
separation remains unsatisfied for a 
peas ‘of one year, that itself, would be 
-a strong.ground for seeking the ultimate 
relief, What deserves highlighting is the 
` fact. that -either of.the two reliefs can 
‘only be granted on the terra firma of. 


‘separation ‘instead’. I donot think that the 


‘cial separation and. divorce 


‘the 


- from. further impediments prescribed 
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one or the other of the grounds specified - 
under S. 18 of the. Act for the grant of 
divorce barring those mentioned in 


` clauses (ii), (iv) and (vii) of sub-sec, (1? 


thereof. 


8. The aforesaid view is again but- 
tressed by the designed use of the word 
‘instead’ in the penultimate part of the 
Section. Keeping this in mind, the Sec- 
tion when read _ incisively lays down 
that instead of granting a decree of 
divorce, the Court may, in the particular 
justice of the case, give only the lesser 
relief of judicial separation. It follows 
that the grounds for the grant of a 
decree of divorce are a necessary postu- 
late before the Court can decree judicial 


Section does or could ever have been 
intended ,to give a total carte blanche tol- 
a matrimonial Court to grant a decree ofl 
judicial separation where no ground 
whatsoever for a decree of divorce has 
even remotely been established. 


9. Equally instructive it is to turn to 
S.-10 of the Act providing for judicial 
separation. This provides for- presenting 
a petition for judicial separation on any 
of the. grounds specified in sub-see. (1) 
of S. 13 of the Act and in case of: wife, 
on _ the added grounds specified in sub- 
sec. (2) thereof, It is thus obvious that 
the legal grounds for the’ grant of judi- 
(Prescribed 
by S. 13) are identical, That being: so, 
the statute has now rightly provided 
that where these identical grounds are 
established, the Court may have the dis- 
cretion to grant only the lesser: relief. 
even though the major relief of divorce 
alone, had been prayed for. It bears re- 
petition that the establishment of the 
prescribed grounds . for either’ of the 





- relief has not.in any way bic ebrogat: 


ed, 


9-A. The matter merits consideration 
from another angle as well. Whilst there 
have been certain changes in the law 
and . rumblings of further amendments, 
but as yet the relief for dtvorce or judi- 
cial separation under the Act is still 
rested broadly on the foundation of a: 
matrimonial offence or disability. Unless 
‘pre-requisites of the prescribed 
matrimonial misconduct or disability’ 
under S. 13 of the Act are established, 
no decree for divorce. or judicial separa- 
tion can be‘ granteq-under the Act, apart 
in 


S. 23 of the-Act; To repeat; some inis- 


i 
i 
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- conduct or fault liability is the sine qua 


non for the grant of either of the reliefs © 


of divorce or judicial separation. To my 
mind, S. 13-A only provides for the alt- 
erations of these reliefs once the neces~ 
sary ingredients of the matrimonial. of- 
fence or disability hag been established 
as a fact. The view I am inclined to take’ 
is buttressed by the following! 
servation of Avadh Behari Rohatgi, J. in 
J, S. Sodhi v. Smt. Amar Jit Kaur, 1981 
Marriage LJ 84 (Delhi) :— 

“The divorce law of India is founded 
on the concept of the matrimonial of- 
fence. The offending spouse is charged 
with cruelty. Before marriage can be dis- 
solved the . complaining spouse has to 
prove that the other party is guilty of 
cruelty. Cruelty is not a crime, it is 
true. But the offending spouse has to be 
found guilty. In some jurisdictions the 
expression “guilty of cruelty”, is used 
instead of. “treated with cruelty”. This 





. Concept of guilt is ‘the underlying as- . 


sumption in the divorce law which gives 
some justification. for breaking an indis- 
soluble union against the will of the of- 
fending spouse, If relief is granted, each 
party must alike forfeit the status of 
matrimony. One party loses it |voluntari- 
ly, the other ‘involuntarily. | But the 
guilty party cannot take advàntage of 
his own wrong.” 

„Equally, in this context, the analogy of 
criminal law, though somewhat remote, 
seems to highlight the issue| Therein 
also, the ingredients of the offence have 
to be first established on the foundation 
of facts before the imposition of sentence 
which can be provided in the alternative. 
To take the extremist example in this 
context, once the factual ingredients of 
murder are established, Sec. 302 of the 
I. P. C. provides alternative punishments 
. of a sentence of death or that of im- 
prisonment for life. However, either 
of the two sentences can only|be rested 
on the firmest foundation of the| establish- 
ment of the criminal ‘offence beyond 
reasonable doubt. One cannot, therefore, 
imagine that these necessary ingredients 
may not be established, yet dne or the 
other sentences be imposed in ‘the alter- 
native. On a somewhat similar! analogy, 
it would follow that if the matrimonial 
offence or fault which is a pre-requisite, 
has not been established at all, then 
in fact no relief under the Act can be 
granted either. Sec. 13-A ofthe Act, 
therefore, only provides. alternative reliefs, 
but these can come into play only once 


| 
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the pre-requisite of-establishing one of 


the requisite grounds for divorce are 
made out. 
10. To conclude, Sec. 13-A of the 


Act vests a discretion in the Court only 
to grant the alternative lesser - relief of 


judicial separation in a petition for- 
divorce provided the requisite ground 
therefor prescribed by Sec.’ 13 of the 


Act, has been established. 


11, Now applying the abovesaid rule, 
it seems plain that the learned single 
Judge himself held -that the respondent- 
husband entirely was at fault and, there- 
fore, was not entitled to the decree of 
divorce passed by the trial court which 
could not be sustained. It having been- 
established beyond cavil that the respon- 
dent-husband was ‘wholly the , guilty 
party, the wife's: stand that because of 
the same, she would not resume cohabita- 
tion with him, was obviously justified, No 
matrimonial misconduct. even .remotely 
could -be laid at the door of the appellant- 
wife far from the same having been 
established. Consequently, no relief 
against her could be granted, Sec. 13-A 
of the’ Act, therefore, could not be 
attracted to the situation and with great 
respect, the learned Judge erred in mak- 
ing resort thereto, It is significant to 
recall that the findings of fact by -the 
learned single Judge have in a way 
achieved finality because.the respondent- 
husband did not choose to file any appeal 
against the same and even otherwise not 
the least meaningful challenge could be 
raised against them. This appeal has, 
therefore, to be allowed. The judgment 
of the learned single Judge is, hereby 
set aside as also that of the trial’ court 
and the petition for divorce preferred by 
the husband dismissed. The appellant 
would be entitled to-her costs as well. 

Appeal allowed. 
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Civil Writ No. 3020 of 1973, D/- 22-3- 
1982. 

Land Acquisition Act (1 of 1894), S. 6 
— Acquisition of land for “public pur- 
pose” — Acquisition for Municipal Com- 
mittee Notification under S. 6 shall 
mention that “public purpose” is that of 
municipality. 
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In case of acquisition of ‘land for 
Municipal Committee by the State Gov- 
ernment, while issuing dsclaration under 
Sec. 6 of the Act the Government has, 
_ necessarily to declare therein that the 
payment towards fulfilment of it would 
be expended from the municipal fund. 
Thus the source from which the cost is 
to be borne has ex facie to be mention- 
ed in the declaration. (Paras 8, 11) 
Cases Referred : Chronological Paras 


AIR 1977 SC 448: (1978) 1 SCC 800 9 
ATR 1970 SC 1188 10 


P. S. Jain, for Petitiorer; Arun Walia 
for, Advocate General, Haryana and 
C, D. Dewan, for Responjents. 


ORDER :— These are two petitions þe- 
ing C. W. P. Nos. 3020 and 3021 of 1973 
preferred by two property owners, who 
both are now dead and represented by 
legal representatives, challenging acqui- 
sition of their land situazed in Bahadur- 
garh, District Rothak, An effort had been 
made by the State of Haryana in con- 
junction with the Municipal Committee, 
Bahadurgarh, to acquire the land of the 
petitioners for the purposes of construct- 
ing a shopping centra as also a public 
park. Notifications issued by the State 
Government under S. 4 of the Land Ac- 
quisition Act and its daclaration under 
S, 6 for the purpose are the subject mat- 
ter of challenge in these petitions. Be- 
sides, the aforesaid two petitions there 
is one other being C, W P. No. 3130 of 
1973 preferred by Rizk Ram and others 
through Shri Kartar Singh Kwatra, Ad- 
vocate, who is no more. The petitioners 
in that petition are not yet represented 
by any counsel. Since tne points raised 
herein are. common to all the three peti- 
tions, reference to the same has become 
necessary, as all the three petitions have 
been listed together, 

‘2. .For facility of disposal facts from 
C. W. P. No. 3020 of 1973 be taken note 
of. The petitioner therein claimed to be 

. in possession of land situated within the 
municipality.of Bahadurgarh fully de- 
tailed in para 1 thereof. He initially ob- 
tained the land as vacanz from the erst- 
while owners but claims to have raised 
construction thereon at considerable cost 
and subjected himself to the liability of 
paying property tax as well, The peti- 
tioner claims that alongside his property 
there was a pond in par: of Khasra No. 
2214 which the Municipal Committee, 
Bahadurgarh thought of converting into 
a park. Though the object was laudable, 


— 


P. & H. 343 


the Committee out of sheer greed and 
vindictiveness set up a proposal not only 
for Khasra No. 2214 including the pond 
portion thereof but also proposed to ac- 
quire the land of the petitioner with 
view to setting up a shopping centre 
there, On such movement it is undis- 
puted that the State of Haryana issued 
notification under S. 4 of the Land Ac-, 
quisition Act on 14th Dee. 1970, Anne- 
xure ‘B’ to the petition, the relevant 
portion whereof is reproduced here : 
“No. 9846-3/CI-70/34215.— Whereas the 
land specified below is required for the 
purpose of the Punjab Municipal Act, 
1911, namely, for the construction of 
shopping . centre and public park at 
Bahadurgarh, Tehsil Jhajjar, District 


State of Haryana 


Rohtak, 


And whereas in pursuance of the provi- 
sions of S. 58 of the said Act, the Muni- 
cipality Bahaduragrh has required the 


. Government of Haryana to acquire the 


said land under the provisions of the 
Land Acquisition Act, 1894, on payment 
by the said Municipality Bahadurgarh of 
compensation awarded under the Land 
Acquisition Act, 1894 and of any other 
charges incurred in acquiring: the land 
as specified below :— 

“And whereas it appears to the Gov- 
ernment of Haryana that the land as 
mentioned below is likely to be needed 
for public purposes, namely, for the con- 
struction ‘ of shopping -centre and . public 
park in Bahadurgarh, - District Rohtak, it 
is hereby notified that the land describ- 
ed in the specification below is likely to 
be needed for the said public purpose.” 

3. The petitioner filed objections under 
S. 5-A of the Act, copy of which is ap- 
pended as Annexure ‘C’, taking therein 
a specific objection that the municipality 
could not acquire an area for the setting 
up of a shopping centre as it would be 
violative of S. 58 of the Punjab Munici- 
pal Act. All the same, apprehending his 
objections would be turned a deaf ear to 
and in that event a declaration under 
S, 6 would follow, he searched and came 
to know that such a declaration under 
S, 6 of the Act had in fact been publish- 
ed in Government Gazette on 7th Aug. 
1973, a copy whereof is Annexure ‘D’ to 
the petition, The relevant portion of that 
declaration is to the following effect :— 

“Whereas the Governor of Haryana is 
Satisfied that the land specified below is 
needed by the Government at public éx- 





pense, for a public purpose, namely for 
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the. construction of Shopping Centre and 
. Public Park at Bahadurgarh, Tehsil Jhaj- 
Jar, district Rohtak for which notifica- 
tion No. $346-3CJ-70/84215, | dated the 
14th Dec. 1970, under S, 4 of the Land 
Acquisition Act, 1894, has been publish- 
ed, it is hereby declared that the land 


described in the specification ‘below is. 


needed for the above purpose. 


This declaration is made under the 
provisions of S, 6 of the Land Acquisi- 
tion Act, 1804, for the information of all 
to whom it may concern.” (Emphasis 
supplied) j 
-4, Challenging these notifications, the 
petitioner approached this Court way 
back in Sept. 1973, and obtained from 
the Motion Bench stay of his: disposses- 
sion on 5th Sept, 1973. Presumably he 
continues to be in possession and the 
purpose by efflux of time stands frustrat- 
ed. Keeping’ that apart, however, the 
legality of the action, as pointed out by 
the petitioner, has to be examined. 


5, Learned counsel for the. petitioner 
has raised only two. points before me in 
support of the petition; (1) that S. 52 of 
the Punjab Municipal Act the lequivalent 
of which is S. 57 of the Haryana Muni- 
cipal Act, 1978, does not authorise ex- 
pending of municipal fund for the con- 
struction of a shopping centre though it 
does authorise the creation of a public 
park (On the score of providing for a 
public park, the learned counsel for the 
petitioner has no challenge to'offer) and 
(2) that the declaration under S. 6 of the 
Act has patently been made by the Gov- 
ernment for acquiring the land for a 
public purpose at public expense and nol 
for the purposes of the Punjab Munici- 
pal Act at the expense of the’ Municipal 
fund. Let these contentions be examin- 
ed in detail. 


6. Section 50 of the Land Acquisition 
Act provides for the acquisition of land 
at the cost of a local authority of com- 
pany.. Thereunder, where the: provisions 
of the Act are put in force for the pur- 
pose of acquiring land at the cost of any 
fund controlled or managed by a local 
authority, the charges of or incidental to 
such acquisition have to be; defrayed 
from or by such fund Similar is the 
case with regard to a Company for whom 
-the provisions of the Act are’ put into 
force for the purpose of acquiring land 
for it. In the matter of S. 4 of the said 
Act, however, there appears to be a dis- 
tinction’ -wifh regard to the land _ being 
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acquired for s company and the local 


authority. Section 38 (2) of the said Act . 


statutorily requires that when an acqui- 
sition is being made for a company, suit- 
able words in S. 4 of the Act get auto- 


„matically substituted so as to serve the 


purpose. To be precise, for the expres- 
ston ‘for such purpose’ the words ‘for 
the purpose of the company’ are to be 
substituted, The mandate of the statute 
is thus firm that in the case of acquisi« 
tion of land for the purpose of a com- 
pany nofification under S. 4 of the Act 


has fo carry those statutory expressions | 


so that the Government’s intention for 
the purposes of the company becomes 
distinctly manifest. But it seems that 
there is no such requirement for the 
purpose of acquisition for the local auth- 
ority and the acquisition can proceed 
perhaps on the assumption that it is be» 
ing undertaker: by the State of its own, 
In the same strain Sec. 6 (3) of the Act 
miakes a declaration of intended acquisi- 
tion to be conclusive. evidence that the 
land is needed for a public purpose or 
for a company as the case may be. Here 
again acquisition for the purpose of a 
local authority nowhere figures in Secs 
tion 6 (3). A comparative reading of tha 
aforesaid provisions leads to the indica 
tion that perhaps the acquisition for tha 
purpose of a local authority is in sum 
and substance an acquisition by the Gov- 
ernment but for a local authority. But 
it needs further probe. 


7. At this stage it would be worth= 
while to take note of S. 58 of the Pun- 
Jab Municipal Act which provides for 
acquisition of land. It is provided there- 
in that when any land, whether within or 
without the limits of a municipality, is 
required for the purposes of the Act, the 
State Government may, at the request 
of the committee, proceed to acquire if 
under the provisions of the Land Acqui- 
sition Act, 1894, and on payment by the 
committee of the compensation awarded 
under that Act, and of any other charges 
incurred in acquiring the land, the land 
shall vest in the committee. The pur- 
poses of the Punjab Municipal Act are 
those on which the municipal fund 
formed by each municipality can be ex- 
pended and the list is provided in S. 52 


a 


of the said Act. Sub-sec. (2) (c) thereof . 


provides amongst other items, the con- 
struction, establishment and maintenance 
of markets and other works of public 
utility, It goes without saying that a 
shopping centre as also a park. would 


z 
a 
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fall within the meaning of the words and. 
expressions ‘markets’ and other works 
of ‘public utility’. Practically similar are 
the provisions in the succeeding statute, 
the Haryana Municipal Act, 1973, in 
which S. 57 is the equivalent of S. 52 
and S. 65 is the equivalent of S. 58 of 
the Punjab Municipal Act Since it stands 
provided in so many words in the statute 
itself the claim based on the first argu- 
ment does not seem to 2ut any ice and 
it would be appropriate to give it a death 
blow right at this juncture holding that 
askance by the committe for the acqui- 
sition of the land fo? constructing a 
shopping centre and a public park were 
for the purposes of the Punjab Munici- 
pal Act. 

8 Now S. 4 of the Land Acquisition 
Act authorises the approoriate Govern- 
ment to issue a preliminary notification 
thereunder as a stép towards acquisition 
of land for any public purpose. The ex- 
pression ‘public service’ kas by now been 
well understood not only in legal annals 
but by public at large. The acquisition 
for the purposes of Punjab Municipal 
Act would in any even: be statutory 
purposes and would collate with ‘public 
purposes’ as well, In a given case, a 
particular purpose might fall under both 
the expressions and in arother there may 
be some difficulty. The Hist as contained 
in sub-sec. (2) of S, 52 ož the said Act in 
various sub-clauses, however, is a pointer 
to indicate that all the items enumerated 
therein for the purposes on which muni-+ 
cipal fund can be expended fall square- 
ly as public purposes whch are likely to 
be for the benefit and use of public at 
large and in any case fcr a sizable sec- 
tion of the public. The public purpose in 
the instant case as given in the notifica~ 
tion under S. 4 of the Act reproduced 
above is by now well kmown. The point 
is whether notification under S. 6 of the 
Act has simultaneously to mention that 
the public purpose is that of the munici~ 
pality and is being real.sed by acquisi- 











cipal fund. In other words the. public 
urpose must avowedly be fulfilled not 
y providing funds from the public ex- 
chequer but out of municipal funds and 
his has been pressed into service with 
great vehemence by the learned counsel 
or the petitioner sinee’' the relevant 
rds are lacking in the notification. 


§.- On the other hand learned counsel 
the municipality 


State of Haryana 
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have pointed ` out that the acquisi= 
tion . under the Land Acquisition 


Act is in every case by the Government 


be it an acquisition by it for its own, or 


for’a company, or a local authority. Ref- 
erence was invited to S. 16 of. the said 
Act to contend that when the Collector 
has made an award under §, 11, he may 
take possession of the land which may 
thereupon vest in the State Government 
free from all encumbrances. The said sec« 
tion was pressed into service to contend 
that -initially it is the Government in 
whom the land acquired vests and then 
it revests in the company or in the 
local authority on payment made by it 
as the case may be. On the question of 


‘terminology employed with regard to 


the public purpose as given in S. 6 noti- 


‘fication it was contended that non-legal 


terminology was immaterial if the pub- 
lic purpose can be ascertained. for which 
it was acquired. Reliance was placed on 
Gulam Mustafa v. State of Maharashtra 
(1976) 1 SCC 800: (AIR 1977 SC 448). 
There can be no quarrel with this pro- 
position, User of wrong words, when 
otherwise the intention is clear igs im- 
material, But here the problem is of the 
absence of terminology and not of wrong 
user thereof, — 


10. In Kanaiyalal Maneklal v. State. 
of Gujarat, ATR 1970 SC 1188, the Su- 
preme Court had the occasion to deal 
with a notification under Sec. 4 of the 
Land Acquisition Act issued at the inst- 
ance of Ahmedabad Municipal - Corpora- 
tion wherein there was no reference to 
any purpose of the said Corporation buf 
the notification ‘proceeded as if the land 
was being acquired by the State Govern- 
ment. The objection taken was that if 
was needed for raising a memorial of 
Mahatma Gandhi at a place which had 
some association with him and not a pub- 
lic purpose as defined in the Provincial 
Municipal Corporation Act, 1949. The . 
Supreme Court while answering that 
contention. took the view that the pur- 
pose of acquisition was one: which fell 
within the normal connotation of the ex- 
pression “public purpose” as used in 
S, 4 of the Land Acquisition Act and it 
Was unnecessary to rely upon the ex-. 
tended meaning of the expression ‘public 
purpose’ as provided by S. 78 (1) of the 
Provincial Municipal Corporations Act, 
1949, The Court also held that since the 
land was being acquired for the public 
purpose as held by it no further inquiry 
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need be made, whether if the' municipal 
funds were to be utilised for lsetting up 
a memorial of Mahatma Gandhi after the 
land is vested in the State after acquisi- 
tion, or would the Municipality be act- 
ing within the limits of its authority.- 


11. Neither counsel has been able to 
produce any precedent for and against 
the proposition whether a declaration 
funder S. 6 of the Act must contain the 
recital that the acquisition was for the 
purposes of the municipality. After giv- 
ing my careful thought to the point rais- 
ed I have been veered round to the view 
that in sucha declaration provision of 
the requisite statement would be essen- 
tial. To sustain the view I have drawn 
light from the language of the 2nd pro- 
viso to S. 6 (1) and of S. 6 (3) which 
I have touched to some extent in an earl- 
fer part of the judgment while assuming 
_ Ithat acquisition for the purposes of the 
local authority would perhaps'be an ac- 
quisition for the State Government. But 

is it an acquisition for the State Govern- 
ment? The answer clearly is no. The ac- 
quisition began on a projected statutory 
purpose, a. public purpose which was 
. pre-judged by the municipality alone as 
it was the sole judge on that aspect. The 
‘fact that the municipality before expend- 
ing towards it was required to, obtain the 
_ sanction of the Government under S. 52 
(2) would not alter the situation. It is 
for that reason that the Government took 
care while notifying under S. 4 of the 
Land Acquisition Act that the action was 
to acquire the land for the purposes 
stated therein for the Punjabi Municipal 
Act’ at the askance of the municipality 
as required by law, The objections to 
be invited under S, 5-A of the said Act 
had also to confine to the limited domain 
of contending that the abave purpose 
was not one under the Punjab Municipal 
Act or that the land sought’ to be ac- 
quired was not suited for the purposes, 


The decision of the Government thereon- 


also again is pre-emptory inasmuch as it 
has to balance the needs of the munici- 
pality vis-a-vis the purpose of the Act 
jon one side and the objection on the 
other. And lastly- while issuing declara- 
kion under S. 6 of the Act the Govern- 
ment has, as it seems to me, necessarily 
to declare therein that the payment to~ 
wards fulfilment of it would be expend- 
ed from the municipal fund for the pur- 
poses of the Punjab Municipal Act. The 
2nd proviso to S. 6 (1) provides that no 
such declaration shall be made unless 
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the compensation to be awarded for such 
property is to be paid by a company, or 
wholly or partly out of public revenues 
or some fund controlled or managed by 
a local authority. Thus the source from 
which the cost is to be borne has ex facie 
fo be mentioned in the declaration. As 
is plain from the second notification 
Annexure ‘D’ the land on the -contrary 
was being’ acquired by the Government 
for a public purpose at public expense, 
But one can have no objection to the 
public purpose named therein ag the 
construction of the shopping centre and 
public park at Bahadurgarh, All the 
same the notification is clear and can be 
spelled out to mean that it is the Govern- 
ment who has usurped the process of the 
acquisition and wants to construct the 
said- structures, or lay out such park. at 
the expense of the Government to be 
borne by the State exchequer, This very 
distinction, as it appears to me, has to 
be borne in mind to avoid ambiguity 
while carrying the process further in such 
like cases after notification under Sec. 4 
of the said Act, There is no question of 
any vacillation on the point and the 
doubt, if any, creeping in must lead to 
such notification being held vague, in- 
definite, or foundationless and likely to 
be quashed on that score, Now plainly, 
notification Annexure ‘D’, the declaration 
under S. 6, is deficient of the relevant 
particulars, _ And since it is now being 
contended that the Government was aca 


- quiring land for the municipality which 


had asked for the acquisition, the notifi- 
cation being conclusive evidence as en- 
visaged under S. 6 (3) of the Act -says 
to the contrary and at least indicates so. 
It is in deviation from what was sought 
to be done under S. 4 of the Act, which 
course is impermissible, 


12, No other point has been urged. 


13. For the view I have taken, these 
two writ petitions 3020 and 3021 of 1973 
deserve acceptance by quashing the de- 
claration under S. 6 of the Act, Anne- 
xure ‘D’ alone. And if that is so, Sec. 4 
notification Annexure ‘B’ too has to be 
annulled in the same strain as no. fresh 
declaration under S. 6 can be issued now 
by the State Government as a period of 
three years has expired thereafter. Ac» 
cordingly, both the notifications, though 
One primarily and other sequelly, have 
to be quashed. 


14, . Though neither counsel nor party 
is present in C. W. P, No. 3130 of 1973 


$. 


® 
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but since it has to be abided by the re- 
suit of the connected two writ petitions, 
shall grant relief to the petitioner in 
absentia, Accordingly, all these three 
writ petitions are allowed but with . ro 

order as to costs, 
i Petitions allowei. 


T 


AIR 1982 PUNJAB AND HARYANA 347 
S. S. SANDHAWALIA, C. J. 
`~ AND D. S. TEWATIA, J. 

State of Punjab and others, Appellartts 
v. Subhash Chander and another, Re- 
spondents. 

Letters Patent Appen! No. 125 of 1978. 
D/- 12-3-1982." 


Drugs and Cosmetics Act (23 of 1948), 
Ss. 33D and E — Enforcement of Ss. 3D 
and E — Legality of — Sections being 
legal and valid, tbeir enforcement in a 
particular State cannot be challenged 
under Art. 19 (1) (£) and (g) and Art. 334 
(b) of Constitution merely on ground 
that they have not been enforced in 
other States, (Constitution of India, Arti- 
cles 19 (1) (f) and (g) and 304 (b).) AR 
1979 Punj & Har 238, Reversed, 


Legality, constitutional. or otherwise, of 
the requirement of a licence for manı- 
facturing the drugs envisaged u/s. 33-D 
of the Act and of the prohibition u/s. 35% 
to stock, seli and exhibit unlicenced 
drugs, admittedly being not in dispu* ©, 
then the enforcement of these provisions 
by the State, mdeed, cannot be question- 
ed either by a manufacturer of such 
drugs being located in such a State or 
the dealer who stocks, sells and exhib‘ts 
such drugs, on the ground that their 
counter-parts in other States were not 
required to take a licence to ‘manufac- 
ture or stock, sell and exhibit the drugs 
manufactured without a licence, as the 
ease may be. AIR 1979 Punj & Har 28, 
Reversed, 7 (Para 11) 


M. J. S. Sethi, Addi. Advocate General, 
for the State, R. K. Chhibbar, for R=- 
spondents. k 


D. S. TEWATIA, J. :— Subhash Chan- 
der, respondent No. 1 to the present 
Letters Patent Appeal, successfully im- 
pugned, before the learned single Judge 
in Civil Writ No. 6070 of 1975, notifica- 
tion, Annexure R. 2, dt.. 15-1-1975, of the 





*Against judgment of M.. R. Sharma, Z. 
reported in ATR 1979 Pun] & Har 238. 
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appellant State of Punjab enforcing the 
provisions of 5. 33-E of the Drugs and 
Cosmetics Act, 1940, hereinafter referred 
to as the Act, and consequently got 
quashed the criminal proceedings launch- 
ed against him. The present Letters Pat- 
ent Appeal at the instance of the State 
of Punjab and three others, namely, the 
Hon’ble Health and Family Planning 
Minister, Punjab, . Civil Secretariat, 
Chandigarh; The Controller of Drugs, 
Punjab, Chandigarh; and the Inspector 
Ayurveda, Punjab, Chandigarh, is direct- 
ed against this judgmént. 

2. The appellant State, with great 
plausibility, canvassed before us that if 
the provisions of S. 33-D of the Act, 
which imposes the condition of licence 
for manufacturing Ayurveda. (including 
Siddha) and Unani drugs, and S. 33-E of 
the Act, which imposes the- restriction 
on storing, selling or exhibiting any 
Ayurvedic {including Siddha) or Unani 
drugs not manufactured by a licensed 
manufacturer, are found to be legal and 
valid, then how could an innocuous step 
of bringing them into operation be con- 
sidered illegal and ultra vires the consti- 
tutional provisions of Art. 19 (1) (£) and 
(g) and Art. 304 (b) of the Constitution 
of India. 

3. Before proceeding with the consid- 
eration of the contention advanced on 
behalf of. the appellant State, some of 
the provisions of the Act deserve hotie- 
ing, 

4, The Act was enacted in 1940 with 
a view to regulate the import, manifac- 
ture, distribution and sale of drugs. Sub- 
sec. (3) of S. 1 of the Act envisages that 
the provisions of Chap. IV shall take ef- 
fect in a given State only from such 
date as the State Government might, by 
a notification, appoint in that. behalf. Be- 
sides the above provision, Ss. 33-D and 
33-E of the Act, the relevant portions of 
which are in the following terms, also 
their coming into force from 
such dates as might be fixed by the State 
Government by notification in the official 
gazette, 

"33-D. From such date as ‘may be fixed 
by thé State Government by notification 
in the Official Gazette in this behalf, no 
person shall himself or by any other per- 
son on his behalf, manufacture for sale 
any Ayurvedic (including Siddha) or 
Unani drug — 

%4 
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33-E, From such date as may be fixed by 
the State Government: by notification in 
the Official Gazette in this behalf, no 
person shall himself or by any person 
on his behalf, sell, or stock or exhibit 
for sale, 
(including Siddha} or Unani drug other 
_ than that manufactured by a manuface 
turer licensed under this Chapter.” 
Initially, the provisions of both the 
aforesaid sections of the Act were en- 
forced with effect from 25-2-1971 by 
notification, Annexure R. 1, dt, 25-2-1971, 
which is in the following terms : 

“In exercise of the powers conferred 
by Ss, 38-D and 33-E of the Drugs and 
Cosmetics Act, 1940 . (Central Act 23 of 
1940), the Governor of Punjab is pleased 
to fix the date of publication of this noti- 
fication in the official gazette as the date 
for the. purpose of the aforesaid section.” 
The State Government then issued the 
notification, Annexure R. 2, partially 
modifying Annexure R. 1 by changing 
the date of enforcement of the provisions 
of S. 38-E from 25-2-1971 to 24-1-1975. 
Annexure R. 2 is in the following terms: 

“In exercise of the powers conferred 
by S. 33-E of the Drugs and Cosmetics 
Act, 1940, and in partial modification of 
Punjab Government Health and Family 
Planning Department Notification No. 
973-2HB-II-71/3801, dated 25th February, 
1971, the Governor of Punjab, is pleased 


to fix the date of publication in the ofi- . 


cial gazette as the date for the purpose 
of the aforesaid section.” 

Section 33-P of the Act, which is re~ 
produced below, authorises the Central 
Government to give necessary direction 
to the State for the purpose of carrying 
into execution in any given State any of 
the provisions of the Act or ae or 
order made thereunder : 

33-P, The Central Government may 
give such directions to any State Gov- 
ernment as may appear to the Central 
Government to be necessary for carrying 
into execution in the State any of the 
provisions of this Act or of anv rule or 
order made thereunder.” 

The plea that the action of the. State 
Government in prosecuting the peti- 
tioner-respondent for the violation of 
S. 38-E of the Act was violative of the 
provisions of Art. 20 of the Const., did 
not ‘find favour with the learned single 
pas , : 

. However, the other plea prevailed 
iin. the learned single Judge. The 
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ALR, 
learned -single Judge observed that. since 
the charge against the petitioner in sub= 
stance amounted to this that the drugs 
stocked and sold by him had been pro- 
duced by a manufacturer who 
have obtained a licence uJs. 33-D.-of the 
Act, even though the State in the terri- 
tory of whick such drugs were being 
manufactured had not issued any notifi- 
cation making it incumbent upon such 
manufacturers to obtain a licence as re- 
quired u/s. 83-D of the Act, the action 
complained against by the petitioner was 
prima facie discriminatory, The learned 
single Judge, therefore, ruled ‘that- the 
prohibition imposed upon the petitioner» 
respondent in the peculiar circumstances 


-of the case, obviously, impinged on his 


right to possess and sell commodities 
and therefore, the impugned. notifica- 
tion was clearly violative of his rights 
under Art. 19 (1) (f) and e) and Art. 304 
(b) of the Constn, 


6. With utmost respect, we are not 
impressed with the plea of the peti- 
lioner-respondent that has found favour 
with the learned single Judge. 


7. The restrictions imposed by Ss, 33-D 
and 33-E of the Act, on the face of it 
being to safeguard the public health and, 
therefore, in public interest and thus 
being reasonable and, in any case, no 
challenge to the vires of the said provi- 
sions having been laid in the writ peti- 
tion, one cannot but assume that the said 
provisions are constitutionally valid ones, 


8. These provisions did not become 
operative in any given State automati- 


cally after the passing of the-Act. These - 


had to be enforced by a given State 
Government by a notification issueq in 
the Governmient gazette. It would be 
seen that, to begin with, both the sec- 
tions were brought into force by notifi- 
cation, Annexure R. 1, from the same 
date. This was, perhaps, somewhat un- 
reasonable, for some time-gap should 
have been given in the application of 
the two provisions in question: to enable 
the manufacturers of the drugs to’ take 
the requisite licences and also to the 
dealers engaged in’ the stocking, 
and exhibiting of the said drugs to clear 
out such drugs as had been manufactur- 
ed prior to the obtaining’ of the manu- 


facturing licence by the manufacturers, - 


This wnreasonableness of the step that 


the State Government had taken. by i 


bringing into, operation’ siniultaneously 


the provisions of Ss. 33-D -and 33-E had- 


should å 


selling 


ey 


‘chased prior to 24-1-1973 in order 
‘show that the said drugs when purchas~ 


1982 ` Joginder Singh v, 
not been lost upon the Szate Government 
as well and, therefore, jt modified the 
notification dt, 25-2-1971, Annexure R. 1, 
by issuing -fresh notification. Annexure 
R. 2, dt. 15-1-1975, meking the provi- 
sions of S, 3838-E effective from 24-1-1975 


instead of 25-2-1971. Not only this, the 


State Government did not take any puni- 
tive action against any person or firm 
engaged in the stocking, selling and ex- 
hibiting of the drugs curing all this 
period. Such being the position, nobody 
can label as unreasonable the action of 
the State Government în making the 
provisions of S. 33-E of she Act effective 
from 24-1-1975. Here again, if the State 
functionaries were to swoop down upon 
the person or firm engaged in the stock- 
ing, selling and exhibiting of such drugs 
on the very next morning of the issuance 
of the notification, or within a week 
thereof, and take action against them for 
violating the provisions af S. 33-E of the 
Act, the complaint would have been 
justified, but, in the present case the 
State functionaries in question paid a 
visit to the premises of the petitioner- 
respondent’s firm not before 8-8-1975 and 
found the petitioner-respondent still sell- 
ing drugs which had no‘ been manufac- 
tured by a licensed manufacturer and 


thus violating the provisions of S. 33-E . 


of the Act, 


9. It is not the petitioner-respondent’s 
@ase that the, drugs and medicines that 
had been taken into possession from his 
premises by the Inspeetor, Ayurveda, 
Punjab, were those whica had been pur- 
to 
ed could be sold without violating the 
provisions of S. 33-E of the Act. 


10. What appears te have weighed 
with the learned single Cudge is the fact 
thai since other States had not enforced 
the provisions of Ss. 33-D and 33-E nor 
the Central Government had issued di- 


‘rections u/s. 33-P of the Act, the manu- 


facturers located ouside the Punjab 
State could continue to manufacture 
without a licence and the dealers in such 
States could continue +) stock, sell and 
exhibit such drugs without incurring 


- liability for criminal prosecution, while 
- dealers in the Punjab State engaged in 


stocking, selling ‘and exhibiting such 
drugs as were manufactired outside the 


Punjab State without licence could not. | 


do so- without menma. Sabet for 
criminal prosecution. 
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1L. Legality, constitutional or other- 
wise, of the requirement of a licence for 
manufacturing 






drugs, admittedly being not in dispute; 
then the enforcement of these provisions 
by the State, indeed, cannot be guestion-i 
ed -either by a manufacturer of suc 

drugs being located in such a State or 
the dealer who stocks, sells and exhibits 
such drugs, on the ground that their 
counter-parts in other States were not 
required to take a licence to manufacture 
or stock, sell and exhibit the drugs manu- 
factured without a licence, as the case 
may be. Say for example, if in one State 


_ the Prohibition is enforced while in an- 


other State Prohibition. is not enforced, 
can the affected person in the State, in - 
which prohibition is imposed, plead tha? 
the prohibition is unreasonable or viola- 
tive of his right under Art. 304 (b) of the. 
Constn. of India merely on the ground 
that his counter-parts in the other State 
were not prohibited either from manu~ 
facturing the liquor or selling and con- 
suming the same. In our opinion, such 
a plea is not sustainable, . 
12, For the reasons aforementioned, 
we allow the appeal, set aside the judg- 
ment of the learned single Judge and 
dismiss the petition, but with no order 
as to costs, 
S. S. SANDHAWALIA, C. J.:— I agree. 
. Appeal allowed. 
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Joginder Singh and others, Appellants 
v. Gurdey Singh and others, ` Respon- 
dents. 


Regular Second Appeal No. 975 of 1971, * 
D/- 26-2-1982.* 

Limitation Act (86 of 1963), S. 3 ang 
Art, 61 — Suit for redemption whether 
in time — Burden of proof on the plain- 
tiff — Mutation or revenue entries how ` 
far helpful. (Punjab Land Records 
Manual, Paras 7.32 and 7.3). 


The initial burden to prove that the 
suit for redemption is within the period. 
prescribed by the Limitation Act is on 
the plaintiff and normally the mutation 
a 


*From order of S. K, Jain, Senior. Sub. Jos 
Sangrur, D/- 87-1971. 


DZ/EZ/B540/82/TVN/SNY - 
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or revenue entries which: only oie the 
existence or stibsistence of the) mortgage 
‘and do not give the actual date of mori- 
gage may mot be of any help to him. ` 
| (Para 4) 
In tbe instant ease the entries made 
` by the revenue authorities which con- 
tained the date of mortgage were made 
‘in view of the obligations placed upon 
them ‘by the provisions of the Punjab 
Land Records Manual. | 

Held that the entry could be relied 
upon to show that the suit for redemp- 
tion was within the period of limitation. 

' AIR 1948 PC 36, ATR 1950 All 88 and 
AIR 1950 East Punj 157, Referred. 

(Paras 4, 5) 

Cases Referred : Chronological Paras 

AIR 1950 All 88 : 1950 All LJ! 86 _4 

- ATR 4950 East Punj 157 | 4 

AIR 1948 PC '36 : 1948 All LJ 120 4 

H. L, Sarin, Sr. Advocate with M. L 
Sarin, for Appellants; B. 5. Shant, for 
Respondents. 

JUDGMENT:— In this Regular Second 
Appeal grouse against ‘the concurrent 
decrees of the lower two Courts is about 
the redemption of the suit land'in favour 
of the plaintifis-respondents on payment 

‘Of Rs. 400/-. The following facts furnish 
the mecessary background of the gase. 

2. Sarwan Singh, thé original owner 
of the land, had mortgagedithe same 
with possession for a sum of Rs. 400/- 
with Kaka Singh, husband of predecessor- 

in-interest of the defendants. The plain- 
tiffs claim that though they had got this 
fand redeemed on 9th May, 1966, yet in 
subsequent civil litigation initiated by 
the defendants they had succeeded in 
securing the possession of the ‘suit land, 
On the basis of their claim as mortgagors 

_ with effect from 11th May, -1954, they 
filed the present suit for redemption of 
the land. The suit was contested ‘by the 
defendants primarily on the. ground that 
the same was barred by limitation as, 
according to them, prior to the’ purchase 
made by their predecessor-in-interest of 
‘the mortgagee rights on Tith May, 1954, 
the same had been mortgaged in favour 
‘of Gurdev Singh and others and that 
mortgage had taken place more than 
sixty years prior to the filing of the suit. 

3. As already indicated, both the 
lower Courts repelled the stand of the 
defendants and holding the suit tọ be 

within limitation, allowed the claim of 
the plaintiffs. 

4. The solitary contention now rais- 

` ed by the learned counsel for the appel- 


| 


' Joginder Singh v, Gurdev Singh 


A. L R. 


lants is that since the plaintiffs-respon= 
dents have failed to produce and prove 
on record the original mortgage deed ie, 
pertaining to mortgage in favour of Gur- 
dev Singh and others, the suit of 
the plaintiffs cannot be held to be with- 
in limitation. The learned counsel urges 
with some amount of vehemence that as 
the plaintiffs are.required to prove the 
exact date on which that mortgage had 
taken place, it cannot be assumed that 
the mortgage had been created within a 
period of sixty years, For making this 
statement the learned counsel relies on 
the provisions of S. 3 of the Limitation 
Act,- 1963, and on the following prece- 
dents; Mohammad Akbar Khan v. Mt. 
Motai, AIR 1948 PC 36, Suraj Bali v. 
Rang Bahadur, AIR 1950 All 88, and 
Mt. Bhart v. Des Raj, ATR 1950 East 
Punj 157. In these judgments it has been 
laid down that the initial burden is əl- 


ways on the plaintiff to prove that thej. 


suit for redemption is within the period 
prescribed by the Limitation Act and in 
order to determine that, it cannot be as- 
sumed on the basis of the mutation or 
revenue entries that the mortgage was 
ereated on any particular date, Such 
type of entries only prove the existence 
or subsistence of the mortgage but not 
the actual date of mortgage. The learned 
counsel for the respondent-plaintiff does 
not dispute this legal position. He, how- 
ever, maintains that in the case in hand, 
there is something more available on the 
record and that is the date of mortgage 
itself. This date is mentioned in column 
13 of Exhibit P-10 ie. mutation relating 


to mortgage created in favour of Gurdev ` 


Singh and’ others, What is required to be 
incorporated in this column of the muta- 
tion form is noted in the’ heading of 
this column and reads, “Nature and date 
of transfer -with particulars in case of 
sale and amount of mortgage debt in 
case of mortgage”. This entry reads as 
follows:— 

“Rehan Bajaria Registry 13 Chet 1993 


Jare Rehan Mublag Rs, 400. Bajaria 
Form No. 945.” 
The English translation of this entry. 


reads as follows: 


“Mortgage through registered deed 
dated 13 Chet 1993, Mortgage amount 
Rs. 400.” 


The learned counsel for the appellants 
submits that even this.entry in Exhibit 
P-10 does not satisfy the 
of law as interpreted in the above-noted 
judgments. He maintains that, firstly, 


requirements. 


P: 


$ 
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there was no obligation 3m the part of 
the Sub-Registrar on whose information 
this entry appears to have been made 
to communicate any particulars or the 


. date of mortgage to the revenue officials, 


and, secondly, the revenue official mak- 
ing this entry in Exhibit P-10 was not 
under any duty or obligation to. incorpo- 
Tate the date of mortgage and unless 
that is so, this entry would not be ad- 
missible in evidence in terms of S. 35 of 
the Evidence Act. 

5. After giving my- thoughtful con- 
sideration to this aspect of the matter, I 
do not find any substance in this sub- 
mission of the learned ccunsel. Para 7.32 
of the Punjab Land Records Manual 
clearly lays down that Registrar and 
Sub-Registrar registering a document 
relating to the transfer of agricultural 
land shall send every month the parti- 
culars of the registered deed to the office 
kanungo, who, in turn, would inform 
the Field Kanungo’and the Patwari in 
accordance with the requirements pre- 
scribed in the relevant form. Again, the 
form of mutation is prescribed by para 
9,3 of this Manual. The subsequent paras 
contain the relevant instructions as to 
how this form is to be illed in or the 
revenue record in pursuence.thereof has 
2 be prepared. A reading of these paras 


fof the Manual clearly irdicates that the 


Sub-Registrar registering a document 
with regard to transfer of agricultural 
|land is under a duty to inform the revenue 
officials about the same and those reve- 
nue officials in turn are ander an obliga- 
tion and duty to make the entries in ac- 
cordance with the instructions contained 
in these paras, It was in pursuance of 
this procedure laid down in this Manual 
that the entries were made in ` Exhi- 
bit P-10. That being the situation, if 
cannot reasonably be disputed that the 
original mortgage was created on 13th 
Chet 1993 (B. K.) equivalent to 26th 
March, 1937. This date, obviously, is 
within the period of limitation. from the 
date of filing of the present suit. Thus, I 
do not find any infirmity in the concur- 
rent findings recorded by the lower 
Courts on the point of limitation. 

6. No other point has been urged by 
the learned counsel for the appellants, 

7. In view of the discussion above, 
this appeal fails and is dismissed but 
with no’ order as to costs, 


Appeal: dismissed. 
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S. S. SANDHAWALIA, C.. J. AND 

J. V. GUPTA, J. ; 

Amarya, Appellant v. Mohd. Hayat 
Khan and others. Respondents. ` 

Letters. Patent Appeal No. 200 of 1979, 
D/- 19-2-1982.* 

Punjab Security of Land Tenures Act 
(10 of 1953), Ss. 18 and 5-B (2) — Tenant 
filing purchase application under S, 18 — 
Landlord neglecting to reserve permis- 
sible area — Landlord should be. taken 


- to have selected from out of the: area. in 


his possession — Fresh determination of 
surplus: area and demarcation does ~ not 
arise. 1980 Pun LJ 11, Reversed. 


Where the landlord without any suffi- 
cient cause neglects to reserve or’ select 
his permissible area under S. 5-B- (2} of 
the Act he should not be allowed: to: con- 
tend that the tenant’s application wunder 
S. 18 for purchasing the surplus. land 
ought not to be granted until and unless 
the surplus area was determined and de- 
marcated, The defaulting landlord 
should be taken to have selected fo the 
extent permissible, his permissible area 
from out of the land im his possession. 
Once the surplus area was determined 
there was no question of a fresh deter- 
mination ‘of the surplus. area, 1980 Pun 
LJ 11, Reversed. (Para 3) 
Cases Referred: Chronological Paras 
1971 Pun LJ 766: 73 Pun LR. 996 2 


M. L. Sarin, for Appellant; Ram Rang, 
for Respondents, 


J. V. GUPTA, J.:— The appellant is 
the tenant, who filed a purchase applica- 
tion in form ‘Q’, under Section 18 of the 
Punjab Security of Land Tenures Act 
(hereinafter to be referred as ‘the Act’), 
which wag allowed by the Assistant Col- 
lector ist Grade vide Annexure ‘A’ to 
the writ petition. However, the said 
order was set aside in appeal by the Col~ 
lector, But then on further appeal the 
learned Commissioner restored the order 
of the Assistant Collector allowing the 
purchase application vide his order dated 
20th March, 1968, Annexure ‘C’ and the 
same was maintained. by the learned 
Financial Commissioner in. revision peti- 
tion filed by the landlord, vide his order 
dated 29th May, 1969, Annexure ‘D’. It 
has been stated therein that. the land- 


"Against judgment of S. S: Kang; J. re 
ported in 1980 Pun LJ IL. 
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owner's plea was that they should be 
allowed an opportunity to have their 
permissible area demarcated now by the 
Coliector under Section 5-B (2) of the 
Aet and though this plea was allowed by 
the Collector, the learned Commissioner 
did not agree with that view and in his 
opinion the Collectors view was errone- 
-oug and also unjust to the tenant. It has 
been further observed that it is totally 
wrong to permit a defaulting land- 
owner who omits to reserve or select his 
permissible area to take advantage of 
his default for the purposes of blocking 
or delaying the purchase rights of ten- 
ants under S, 18 of the Act, particularly 
when the default, as in this case, is 
without sufficient cause. Being dissatis- 
fied the landowners filed the writ peti- 
tion (C.W.P. No. 2168 of 1969) in this 
Court, challenging the said order of the 
Financial Commissioner. This writ peti- 
tion has been allowed by the learned 
single Judge on the ground that the pur- 
chase application filed by the tenant 
could not be allowed in this case 
as the permissible area of the 
landowners had not been reserved by 
them. Reliance in this respect: was plac- 
ed on Jee Ram v. Gobind, 1971 Pun LJ 
"66; wherein it has been held:— 


“When an application is made under 
S. 18 of the Punjab Security of land 
Tenures Act for purchase and there has 
been no reservation, the first thing that 
will have to be done by the Collector is 
fo make a reservation for the landowner 
ander 5. 5-B. It is after the reservation 
has been made that the tenant will be 
entitled to purchase the land which has 
been declared surplus and of which he 
is the tenant provided he satisfies the 
remaining requirements of S. 18.” 


It has been further directed by the 
learned single Judge that the. 
Collector will send the. file first to the 
Collector to determine the surplus area. 


This Letters Patent Appeal has been 
filed by the tenant against the said order 
of the learned single Judge. Along with 
the appeal, a copy of the order of the 
Collector dated 16th June, 1961 has been 
filed as Annexure R-i, whereby. the sur- 
plus area of the said landowners was 
determined. Though no separate appli- 
cation hag been filed to bring this addi- 
tional evidence on the record, yet an 
oral prayer has been made in this be- 
half which we hereby allow after hear- 
‘ing both the parties. 


Amarya v. Mohd. Hayat Khau 


Assistant. 


ALR, 


2 The learned counsel for the appel- 
lant submitted that in view of the order 
of the Collector dated i6th June, 1961 
(Annexure R-1), there was no question 
of determining the surplus area again as 
directed by ths learned single Judge, 
According to the learned counsel it was 
the duty of the writ petitioners to place 
this document on the record along with 
the writ petition. Failure to do so on 
their part has resulted in obtaining the 
order under appeal, which apparently 
is not sustainable in view of this order, 
The argument proceeded that as a mat- 
ter of fact this was not their case even 
before the Financial: Commissioner. The 
only contention raised there was that 
they ‘should be provided with an oppor~ 
tunity to have their permissible area 
demarcated under S. 5-B (2) of the Act, 
On the other hand learned counsel for 
the respondents argued that what they 
wanted was the determination of the 
surplus area and not the demarcation as 
stated by the Financial Commissioner 
and the said order of the Financial Com- 
missioner has been rightly quashed in 
the writ petition. It was also submitted 
that the said order of the Collector dated 
16th June, 1961 (Annexure R-1) is still 
under consideration by the authorities 
themselves and, therefore, the same can= 
not be treated as final. 


3. After hearing learned counsel for 
the parties we find merit in the conten- 
tion raised on behalf of the appellant. In 
view of the order dated 16th June, 1961, 
of the Collecter (Annexure R-1) it could 
not be successfully contended that the 
surplus area of the landowners has not 
been determined. The question of de- 
marcation is different from determining 
the surplus area, and when after the 
declaration of surplus area there does 
not occur any change in possession, the 
Jandowner is deemed to have selected to 
the extent permissible, his permissible 
area out of the land in his possession. 
Moreover, it has been rightly observed 
by the learned Financial Commissioner 
that: 


“It is totally wrong to permit a de- 
faulting landowner who omits to reserva 
or select his permissible area, to take 
advantage of his default, for purpose of 
blocking or delaying the purchase rights 
of the tenants under S. 18 of the Punjab . 
Security of Land Tenures Act, particu- Y 
larly when the default, as in this casa, 
is without sufficient cause” 


1982 


` 


The land with the tenant-appellant was 
surplus and he was on the land when 
the application wag made. In these cir- 
cumstances no infirmity or illegality 


could be found in the sad order of the, 


learned Financial Commissioner, and 
the learned single Judge seems to have 
erred in interfering with the same in writ 
jurisdiction. The said order was quashed 
as observed earlier beceuse the order 
of the Collector Annexure R-1 was not 
brought to the notice o? the learned 
single Judge by either party, Once the 
surplus area of the landcwners already 
stands determined, no direction can be 
given to determine the same afresh. 


4. In this view of the matter, this 
appeal succeeds and the order of the 
learned single Judge is set aside and the 
writ petition is dismissed. with no order 
as to costs. 

S, S. SANDHAWALIA, C. J.:— I agree. 

Appeal allowed. 
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Praja Singh and others, Petitioners 
v, Gurdip Singh and ochers, Respon- 
dents. 

Civil Revn. No, 2257 of 1981, D/- 3-3- 
1982. 


Limitation Act (36 of 1963), Art. 136 — 
Decree for possession. made executable 
on payment of specified :noney to the 
judgment-debtors Decree-holders 
could enforce it forthwith paying or de- 
positing the money — Decree-holders 
levied Execution within 12 years but de- 
posited the money beyond that period — 
Execution application wa3 dismissed as 
time barred, AIR 1974 All 275, Dissent- 
ed from. 


The suit for possession was decreed on 
8-9-66 with a direction that the plaintiffs 
should pay to the defer.dants Rs. 9,803 
before taking possession of the property. 
The execution application for recover- 
ing possession was filed within 12 years 
on 23-8-1973 but the amount was depo- 
sited beyond 12 yearg on 13-8-1981. It 
was held that under Art. 136 which ap- 
plied to the case the application for ex- 
ecuting the decree ought to be filed with- 
in 12 years from the date it became 


_ enforceable. The decree was enforceable 
pE ee A a A 
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from the date it was passed on the de- 
eree-holders paying the amount or depo- 
siting it into court which was in their 
control, The deposit having been made 
after the lapse of 12 years from 8-9-66 
the execution application could not be 
taken to have been initiated within the 
period of limitation. The contention that 
the payment made on 13-8-81 related 
back to the date of the filing of the ex- 
ecution application was rejected. AIR 
1938 Bom 367, AIR 1952 Trav-Co 78, AIR 
1951 SC 16 and AIR 1975 Punj 246 (FB) 
Followed; 1978 Cur LJ (Civ) 470, Distin- 
guished; AIR 1974 All 275 (FB), Dissent- 


ed from. (Paras 8, 10, 12 to 14) 
Cases Referred: Chronological Paras 
1978 Cur LJ (Civ) 470: 80 Pun LR 634 
13 
AIR 1975 Punj 246: 77 Pun LR 540 (FB) 
; 9, 1i 
AIR 1974 All 275: 1974 All LJ 399 (FB) 
7, 11 
AIR 1952 Trav-Co 78 9 
AIR 1951 SC 16 9, 11 
ATR 1938 Bom 367 9 
AIR 1931 Nag 54 9 
K. P. Bhandari with Ravi Kapur, for 


Petitioners; B. S. Brar, for Respondents. 


ORDER:— Isher Singh owned land 
measuring 189 Kanals 4 Marlas in Sama- 
na Pati Ghurame, District Patiala. After 
his death, the land was inherited by 
his widow and children, including Gur- 
dip Singh, Balwinder Singh, Pritam Kaur 
and Jasbir Kaur respondents. On June 
27, 1964, the respondents were minors. 
On that date their mother Vir Kaur sold 
the land owned by her and her minor 
children without permission of the Court 
for a sum of Rs. 17,200 in favour of 
Praja Singh and others (petitioners). The 
respondents through their uncle and 
next friend Gurbachan Singh filed a suit 
for possession of their share, that is, 
4/7th of the land against Praja Singh 
etc. which was dismissed by the trial 
Court on August 25, 1965. The respon- 
dents then filed an appeal which was ac- 
cepted by the Additional District Judge, 
Patiala, vide order dated September 8, 
1966. The appellate Court passed the fol- 
lowing operative order:— 

“So I allow the appeal, set aside the 
judgment and decree of the Court 
below and pass a decree in favour of 
the plaintiff for the possession of the 
4/7th share of the disputed land with a 
direction that before taking possession 
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the plaintiffs shall pay to the vendee 
defendants a sum Re. 9,803, that is, 4/7th 
share of the total consideration which 
is made a condition precedent. n 

2. On August 23, 1978, the respon- 
dents, who had in the meantime attain- 
ed majority filed an execution applica- 
tion to execute the decree passed in their 
. favour by Additional District Judge, 
Patidla, on September 8, |1966. They 
prayed for being put in possession of the 
land on payment of Rs. 9,803 to the judg- 
ment-debtors-petitioners. The respon- 
dents, however, -did not deposit the 
amount in Court nor did they pay the 
same to the judgment-debtors| when they 
filed the execution application. The pro+ 
ceedings in ` the execution | application 
started. On Nov. 4, 1980, the | judgment- 
debtors-petitioners > (hereinafter peti- 
tioners) filed objection alleging that the 
decree-holders-respondents (hereinafter 
` respondents) had effected! a com- 
promise with them to treat the decree as 
satisfied on payment of: Rs. 50, 000. The 
‘respondents denied that they jhad com- 
promised the matter or had received 
the amount. The executing Court eed 
the following issue:— 

Whether the decree stands satisfied 
by way of compromise as alleged? 

3. The petitioners did not;jlead any 
evidence with the result that |the execu- 
ting Court vide order dated July 30, 1981, 
dismissed the objection . petition and di- 
rected the respondents to deposit Ru- 
pees 9,803 on. or before August 18, 1981. 
The respondents deposited the amount 
in Court on August 13, 1981. . 


4. On August 29; 1981, the | petitioners 
submitted an application under Order 47, 





-Rule 1, Civil Procedure Code, read with 
S. 151, Civil Procedure ` Code, praying 
that the objections regarding i limitation 


raised by them in their objection peti- 
tion which had been disposed} of vide 
order dated July 30, 1981, be decided. 
The executing Court thereupon framed 
the following additional issues —= . 


Whether the execution. application is 
time barred? 


5. The executing Court vide order 
dated September 4, 1981, held. that the 
execution application was filed within 
time inasmuch as it was filed|on August 
23, 1978, that is, within 12 years of the 
passing of the decree on September 8, 
1966. It was further held . that the late 
deposit of the decretal amount on Aug- 








ust 13, 1981, is of no consequence as it 
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would relate back to the date when 
the execution application was filed. The 
petitioners have assailed the orders dated 
July 30, 1981 and: September 4, 1981, in 
the present revision. The petitioners 
have also assailed the order dated June 
li, 1981, closing their evidence in sup- 
port of their plea that the respondents 
had effected a compromise with them on 
payment of Rs. 50,000. : 


6. The learned counsel for the. 
tioners has addressed no arguments 
about the orders dated June 11, 1981 and 
July 30, 1981, The learned counsel . for 
the petitioners has contended that the 
order dated September 4, 1981, is liable 
to be set aside inasmuch as the execu- 
tion application was time barred because 
the respondents did not deposit Rs. 9,803 
within a period of 12 years from ; the 
date of the passing of the decree on Sep- 
tember 8, 1966, and deposit of the 
amount on August 13, 1981, having been 
made after` the expiry of 12 years from 
the date of the passing of the decree 


would not render the execution applica- - 


tion within time. 


7. The learned counsel -for the res- 
Ppondents has argued that this case will 
be governed by Art. 136 of the Limita- 
tion Act, 1963, which provides for a limi- 
tation of 12 years from the date the de- 
eree becomes enforceable. The decree 
dated Sept. 8, 1966, could be enforced on 
payment of Rs. 9,803. This amount was 
deposited on August: 13, 1981. The decree 
\dated Sept. 8, 1966, therefore, `became 


` enforceable on August 13, 1981. The limi= 


tation of 12 years under Art. 136- of the 
Limitation Act would start with effect 
from August 13, 1981. Reliance has been 
placed on -Abdul Rashid v. Sri Sitaramji 
Maharaj Brajman, AIR 1974 All 275 (FB). 


8. It is conceded (and rightly) by the 
learned counsel for the parties that the 
limitation in this case will be 12 years in 
Article 136 of the Limitation Act, 1963. 
The- limitation for the purposes of this 
Article shall commence when the decree 
dated Sept. 8, 1966, becomes enforceable. 
The point for consideration is as to when 
did the decree dated Sept. 8, 1966, be- 
come -enforceable. According to, the 


learned counsel for the respondents ` this 


decree became enforceable on Aug. 13; 
1981, when the amount was deposited in 
Court whereas the contention of the 
Tearned counsel for the petitioners is 
that the decree was enforceable right 
from the date it was passed inasmuch as 


peti-. 


r 
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` AIR 1938 Bom 367, 


‘Plaintiffs right to enforce 
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it was within the control of the respon- 
dents to deposit the amount and to seek 
possession of the land forthwith. 


9. In Gopal Sattu v. Dnyanu Maruti, 
it was held that 
where there is a decree for possession 
on the payment of a sum on a future 
date, the provisions of Article’ 182 can- 
not have any application. Article 181 is 
the Article applicable to such `a Case. 
the decree 
arises when the sum is: payable. The 
execution of most decreas _ necessitates 
the possession of a certain amount of 
money, and it is impossible to say that 
a decree is not executable because the 
plaintiff has not got the money necessary 
to enable him to execute it. In Dada v. 
Ganpatrao, AIR 1931 Nag 54, it was held 
that when a decree for possession is 
passed on condition of payment of a cer- 
tain sum by the decree-holder, the start- 
ing point for limitation for execution of 
the decree is the date of the decree and 
not the date of payment by the decree- 
holder. The decree-holder cannot obtain 
extension of limitation by deferring pay- 
ment, In Ouseph Abraham v. Varki 
Varki, AIR 1952 Trav-Co 78, it was held 
that where under the decree the plain- 
tiffs get the right to redeem the proper- 
ties only on payment of the mortgage 
amount and the value of improvements, 
the period of limitation for recovery of 
possession of the . properties does not 
run from the. date of deposit of those 
amounts, In Yeshwant Deorao v. Wal- 


‘chand Ramchand, AIR 1951 SC 16, it was 


held that where a decree provides that 
the decree-holder should pay the. deficit 
court-fee on the decretal amount. before 
its execution. the decree is not a condi- 
tional one in the sense tnat some extra- 
neous event is to happen on the fulfil- 
ment of which alone it can be executed. 
The payment of court-fees on’ the amount 
found due is entirely in the power of the 
decree-holder and there is . nothing to 
prevent him from paying it then and 
there. Thus it is a decree capable of ex- 
ecution’ from the very date it is passed. 
In Amar Nath v. Mul Raj, 77 Pun LR 
540: (AIR 1975 Punj 246) (FB) it was held 
that a decree can only be said to be not 
enforceable when it is incapable of ex- 
ecution on the date when it is passed, 
on account of the very terms of the de- 
crees, There must be soreething inherent 


~ in the decree which does not make it en- 


forceable immediately it is passed and 
Postpones its execution tẹ some  contin-. 
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gency which is to happen in future and 
which is beyond the control of the de- 
cree-holder. 

10. In view of the rule laid down 
in the authorities mentioned above it is 
clear that the decree passed in favour 
of the respondents on Sept. 8, 1966, shall 
be taken to be enforceable right from 
the day it was passed unless it was be- 
yond their control to execute it, In the 
latter case, the decree would - become 
enforceable when it would be within the 
control of the respondents to execute it, 
The respondents could execute the de- 
cree dated September 8, 1966, on pay- 
ment of Rs. 9,803. The payment of the 
amount was within the control of the 
respondents and it was, therefore, with- 
in the control of the respondents to ex- 
ecute the decree dated September 8, 
1966, forthwith. Under these circumstan- 
ces, the decree dated September 8, 1966, 
enforceable at the instance of the res- 
pondents shall be taken to be with effect 
from the date it was passed. 


11. In Abdul Rashid’s case (AIR 1974 
All 275) (£8) (supra) the facts of the 
case were not identical to the case now 
under consideration. The learned Judges, 
however, expressed the view that a de- 
cree for possession on payment of cer- 
tain sum was incapable of execution 
unless the payment was made and the 
decree-holder was, therefore, entitled to’ 
execute the decree within three years of 
the date when he made the payment 
under Art. 182 of the Limitation Act, 
1908. The view expressed in this auth- 
ority runs counter to the Full Bench au- 
thority of this Court (Amar Nath’s case) 
(AIR 1975 Punj 246) and is also at vari- 
ance with the observations made by the 


Supreme Court in Yeshwant Deorao’s 
case (AIR 1951 SC 16) (supra). 
12. In view of discussion above, I 


hold that the decree dated Sept. 8, 1966, 
was ‘enforceable by the respondents 
right from the date it was passed inas- 
much as it was within their control: to 
deposit Rs. 9,803 and seek possession of 
the land. The limitation of 12 years un- 
der Article 136 to execute this decree 
would, therefore, commence with effect 
from September 8, 1966, and not from 
Aug. 13, 1981, when the respondents de- 
posited the amount in Court. 


13. The learned counsel for the re- 
spondents has contended that the execu- 
tion application was filed on Aug. 23, 
1978, that is, within a period.of 12 years 


| 


356 P. & H. 


with effect from Sept. 8, 1966, The re- 
spondents had sought the possession of 
the land in execution of the decree on 
payment’ of Rs. 9,803. to the ‘petitioners. 
The executing. Court directed the respon- 
dents to deposit the amount on or be- 
fore Aug. 18, 1981, vide order|dated July 
30, 1981. The amount was deposited on 
Aug, 13, 1981, The deposit would relate 
back to the date when the execution ap- 
plication was filed. The late deposit of 
Rs. 9,803 on August 13, 1981; is, there- 
fore, not fatal for. the respondents. Re- 
liance has been placed on |S. Kharak 
Singh v. Harbhajan Singh, 1978 Cur LJ 
_ (Civ) 470. I am not impressed by this 

contention, The -decree dated Sept. 8, 
1966, passed in favour of the respon- 
dents was conditional. The respondents 
could take possession of the land from 
the petitioners on payment of Rs. 9,803. 
In other words, the respondents could 
not execute the decree without. deposit 
of Rs., 9,803 in Court or without making 
the payment of.that amount to the peti- 
‘Itioners, The respondents did not deposit 
the amount in Court when they filed the 
execution application on Aug,'23, 1978. 
This amount was also not paid to the 
petitioners. Under these circumstances, 
the execution proceedings | to exe- 
cute the decree dated Sept! 8, 1966, 
shall ‘be deemed to have been initiated 
_lwhen the amount was deposited in Court 
on Aug. 13, 1981 for payment to the 
petitioners. The deposit having been 
made after a lapse of 12 years with 
effect from Sept. 8, 1966, the; execution 
proceedings cannot be taken to have 
been initiated within the period of limi- 
tation. In Kharak Singh’s case (supra), 
the Court passed a decree on March 12, 
1964, for possession by specific perform- 
ance in favour of the decree-holder on 
payment of Rs, 300. No time was fixed 





¿for depositing the amount. It |was held 
that the limitation for , executing 
the decree was 12 years, The de- 


cree-holder was entitled to deposit the 
amount within the period of limitation 
and execute the decree. The , executing 
‘Court, after considering the evidence led 
by the parties, came to the | conclusion 
that the decree-holder had paid Rs. 230 
to the judgment-debtor leaving a balance 
of Rs. 70 towards him. The decree-hol- 
der was given time to deposit the balance 
amount of Rs. 70 up to. March 1, 1977. 
The amount was deposited in jaccordance 
with -the order of the executing Court. 


The‘learned single Judge- held that -the 
| 
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decree-holder is entitled to execute the 
decree. The learned counsel for the re- 
spondents has contended that it must 
be inferred from the ratio of Kharak 
Singh’s case (supra) that the amount de- 
posited after the period of limitation 
had -expired would relate ` back to the 
date when the execution application was 
filed. In my opinion, no such inference! 
can be raised. It has been clearly held in 
this authority that the decree-holder 
Was entitled to deposit the amount with- 
in the period of limitation and execute 
the decree, Under the peculiar circum= 
stances of that case, the executing Court 
came to the conclusion that the decree- 
holder had paid Rs, 280 to the judgment- 
debtor leaving a balance of Rs. 70. The 
executing Court allowed the decree-hol- 
der to deposit the balance amount . of 
Rs. 70 up to March 1, 1977. Even assum- 
ing that the balance amount of- Rs. 70 
was deposited after the expiry - of 12 
years with effect from March 12, 1964, 


it would not be correct to infer that the | 


total amount of Rs. 9,803 deposited by 
the respondents on August 13, 1981, 
shall relate back to August 23, 1978, 
when they filed the execution applica- 
tion, . 

14. In the result, I hold that in`view 
of the fact that the respondents did not 
deposit Rs. 9,803 within a period of 12 
years with effect from Sept. 8, 1966, the 
execution application filed by them is 
liable to be dismissed as time barred. I, 
therefore, accept the revision, set aside 
the order of the executing Court dated 
Sept, 4, 1980, and further dismiss the 
execution application filed. by the re- 
spondents as time barred. The parties 
are left to bear their own costs. ‘ 

Petition allowed. 
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tion may not be always feasible, 
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Rules 8, 9 and 10-of the Rules are intra 
vires the provisions of the Act and, 
therefore, clearly valid. (Para 22) 


The primary. purpose o2 the Act is to 
have the permissible and surplus area 
of a landowner determined which, in 
turn, is made dependent wpon the deter- 
categories of 
land that a landowner is possessed of. 
Therefore, the State Government is com- 
petent to frame such rules as may help 
in identifying the various categories of 
land and fixing the comparative values 
thereof. j (Para 6) 

The land falling under cls. (a) ‘and (b) 
would be of a quality other than the 
one which is mentioned ir cl. (d) of sub- 
s. (2) of S. 4 of the Act, that is, if the 
land is one which answers to the descrip- 
tion of the land mentioned in cl. (d), 
read with sub-rules (iv) and (v) of R. 8 
of the Rules, then even though it is com- 
manded by an irrigation source capable 
of supplying water for one crop or two 
crops, the land would noz fall under cl. 
(a) or (b), as the case may be, and would 
be treated as falling under cl. (d) of sub- 
s. (2) of S. 4 of the Act, (Paras 8, 10) 


If a landowner’s holding comprises of 
land wholly of one category or the other, 
then of course no difficulty arises in 
computing the permissikle area, but 
where the holding of a landowner is a 
mixed bag comprising of various cate- 
gories of land, then it becomes necessary 
to know the comparative value of each 
category of land so that >ne category of 
land can “be converted into the other 
category of land.: R. 8, tharefore, which 
fixed: the comparative value of all the 
categories of land, was intended to faci~ 
litate the said task and, therefore, clear- 
ly subserves the purposes of the Act. 
Hence, its formulation is clearly. within 
the competence of the Stete Government 
by virtue of the provisions of S, 26 of 
the Act. ' (Para 11) 


Only the land with. character and 
quality other than the ons mentioned in 
cl. (d) of sub-sec. (2) of S. 4 of the Act 
would be taken into consileration when 
applying the formula mer-tioned in sub- 
rr. (1) and (2) of R. 9 of he Rules. - To 
determine the same in a precise manner 
regarding every crop and every holding 
with reference to the source of irriga- 
-hence 
the rule-making authority has devised, 
under sub-rule (1) of R. 3. a formula 
which appears to make sufficient - allow- 
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ance for variations in that regard and 
treats the area so arrived at out of the 
total holding as the area of ‘A’ quality 
capable of assured irrigation for grow- 
ing two normal crops therein and the 
rest to be treated as Barani, even though 
the same fell within the command of 
the given source of irrigation. Hence, it 
would be seen that sub-rule (1) of R. 9 
clearly subserves the purpose of clause 
(a) of sub-sec. (2) of Sec. 4 and is, there» 
fore, valid being clearly. within the com- 
petence of the State Government to make 
the same. (Paras 18, 14) 

Sub-rule (2) of Re 9 of the Rules is in- 
tended by the rule-making authority to 
subserve the purpose of clause (b) of 
sub-see. (2) of S, 4- of the Act, Hence, 
sub-rule (2) of R. 9 is also clearly valid 
and within the competence of the State 
Government, R, 10 is also useful and 
meaningful in carrying out the purposes 
of cl. (d) of sub-s. (2) of S. 4 of the Act. 

(Paras 15, 17, 18) 

The irrigation intensity of ‘Shah 
Nahar’. has been correctly fixed by the 
Government—it being a technical matter 
and the Government having the assist- 
ance of technical ‘experts ‘on its com- 
mand. Therefore, the insertion of item 
No. 8 in Schedule ‘A’ to the Rules is 
clearly within the competence of the 
State Government. (Para 21) 

K. P. Bhandari with Suresh Amba and - 
Rajiv Bhalla, for Petitioner; M. J. S. 
Sethi, Addi, Advocate General, for Re- 
spondents. 

`D. S: TEWATIA, J.— The questions of 
law that arise for consideration in these 
Letters Patent Appeals Nos. 80 to 88 of 
1979 at the instance of ‘the appellant- 
landowners in the context of the enforce- 
ment of the Punjab Land Reforms Act, 
1973, hereinafter referred to as the Act, 
ean be formulated thus: ` : 

(1) Whether Rules 8, 9 and 10 of 
Punjab Land Reforms Rules, 1973, 
beyond the rule-making power of 
State Government? . 

(2) Whether Rules 3, 9 and 10 of the 
Punjab Land Reforms Rules, 1973, do not 
carry out the purposes of the Rules and 
the Act for computing the permissible 
area in.:accordance i the Legislative 
mandate? 

(3) Whether insertion of Item No. 9 in 
Schedule ‘A’ to the Punjab Land Re- 
forms Rules, 1973, in the list of canals 
mentioning tts projected intensity. of 80 
per cent ‘is beyond. the powers of the 
State Government? j . so 


the 
are 
the 
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The learned single Judge held that the 
‘said rules were not only within the rule- 
making power of the State, but were also 
meaningfully relevant for carrying out 
the purposes of the Act, and also further 
held that the State Government was 
competent to insert item No.'9 in. Sche- 
dule ‘A’ pertaining to Shah Nahar and 
fixing its intensity at 80 per cent. ` 
-2. The relevant provisions lof the Act 
and: the Rules deserve noticing at the 
very outset, S. 4, which prescribes the 
permissible area of the landowner . : and 
is thus crucial in judging in particular as 
to whether the rules help in: carrying 
out the purposes of the said provision; is 
in the following terms: 
. “4, (1) Subject to the provisions of 
Section 5, no person shall own or, hold 
land as landowner or ‘mortgagee with 
possession or, tenant or partly in one 
‘capacity. and partly in another in excess 
of the. permissible area; } 
(2) ‘Permissible area’ shall | 
respect of— 4 
(a) land. under saver irrigation ‘and 
capable: of yielding at least two crops 
in a year (hereinafter in this Act. refer- 
red to as the first quality . land’), seven 
hectares; or 
(b) land under assured irrigation for 
only one crop in a year, eleven hectares; 
or 


mean in 





(c) barani land, “20.5 EPE or 

(d) land of other classes including ban- 
jar land, an area to be determined ac- 
cording to the prescribed scale with re< 
ference to the intensity of irrigation pro- 
ductivity and soil classification of such 
classes, having regard to the| respective 
valuation and the permissible - area, of 
the classes of land mentioned at (a), (b) 
and (c) above, subject to the’ condition 
that the area so determined |-shall not 
exceed 21.8 hectares; pF 
Provided that— 
: (i) where land consists of two or more 
classes, the permissible area| shall be 
determined on the basis of relative valu- 
ation of such classes of land,;subject to 
the condition that it does not exceed 
21. 8 Dectates; á j 








_2 E $ 
P -For the purpose of _valuation of 
land one and quarter hectares of -banjar 
land shall be treated as equivalent in 
value to one hectares of barani land. 
= p 32] 
Section 7, which emis the Collector 
to- determine the Pommenhies area ‘of. the 
landowners, reads: 
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nna e (1) On the. basis of the information 
given in the declaration furnished under 
Section 5 or the . information - obtained 
under Section 6, as the case may be, and 
after making such inquiry as he may 
deem fit, the Collector shall, by an order, 
determine the permissible area and the 
surplus area of a landowner or a tenant. 
as the | case may be. 


Foa 


. en 


R 7, 8, 9, 10 aa 12 ‘of the ' Punjab 
Land Reforms Rules, 1973, hereinafter 
referred tọ as the Rules, are in the fol- 
lowing. terms: 


“7, On receipt of form A, the. Collector 
shall, -after. satisfying hiniself as'to the 
correctness of the entries made therein, 
and after giving an opportunity ‘to the 
landowner, mortgagee with possession 
or tenant, as the case may be, of being 
heard and after making such enquiry as 
he may deem necessary by an’ order, 
determine the permissible area. and the 
surplus area of a land owner 
or mortgagee with possession or 
the . tenant as the case may 
be. A copy ož such order shall be en- 
dorsed to the Circle Revenue Officer, 


8. The valuation of different classes of 
land shall be as follows: 

(i) Land under assured irrigation and 
capable of yielding at least two crops in 
a year — 100 per cent. ; 

(ii) Land under. assured irrigation for 
only one crop in a year— 63.6 per. cent, 

(iii) Barani land — 34 per cent. 

(iv) Sailab, Bet Sailab, Dakar, - Roali, 
Bhud, Chham>d, Thur, Sem, Kallar and 
Banjar Jadid, not falling under sub- 
clauses (i), (ii). and (ii)— 34 per-cent. w 

. (v) Banjar—-27 per cent. 


‘9. (1) Where land is commanded for 
irrigation by a perennial canal the area 
of such land shall be multiplied by half 
of the irrigation intensity ratio specified 
against such a canal in Schedule ‘A’. 
The ‘figure thus arrived at shall be treat- 
ed as the land under assured irrigation 
and capable of yielding at least two 
crops in a year and the remaining area 
of such land shall be treated as Barani 
land. 

(2) Where land is cornmimnded tor irri- 
gation by ‘a non-perennial canal, the 
area- of such land shall be multiplied by . 
the irrigation intensity ratio specified 
against such a canal in Schedule ‘A’. The 
figure thus arrived at shall be treated as * 
the land under assured irrigation for 
‘one crop in a year and the remaining 


a 
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area of such land shall be freated as 
Barani land; 


(3) Where land is PEE E for irri- 
gation by a tubewell owned by the Gov- 
Jernment, the area of such land shall be 
multiplied by half the irrigation inten- 


sity ratio specified against such a tube-. 


well in Schedule ‘A’. The figure thus 
arrived at shall be treated ‘as the land 
under assured irrigation end capable of 
yielding at least two crops in a year and 
the remaining area of such land Shall be 
treated as Barani land. 

(4) Where land is’ irrigated by water 
drawn from a privately owned tubewell, 
pumping set, open well or bore, the land 
under assured irrigation. end capable of 
yielding at least two crops in a year 
shall be according to the norms specified 
in Schedule ‘B’. The remaining area shall 
be treated as Barani land. 


(5) Where irrigation by canal ` water 


_ or Government owned tubewell is sup- 


ry 


- treated as surplus area. 


iges 


plemented by water drawn from .a pri- 
vately owned tubewell, pumping ~set, 
open well or bore, the area determined 
in. accordance “with the provisions of 
Schedule ‘B’ shall also te. taken into 
consideration for ane purpose of this 
rule. 

(6) Where a tubewell, a pumping set, 
an open well or a bore has been install- 
ed on or before the appointed day in 
the land described in the Jamabandi pre- 
pared immediately before that day as 
Banjar Jadid or Banjar Gadim, the land 
determined in accordance with the pro- 
visions of Schedule ‘B’ shall be treated 
as land under assured irrigation and 
capable: of yielding at least two crops in 
a year or land under assured irrigation 
for only one crop in a year depending 
on whether according to the Khasra- 
Girdawari record of the year 1970 at 
least two crops were raised: on this land 
or only one crop was raised. 

10. For the' purpose o? proviso {i) of 
cl. (d) of sub-sec. (2) of 5. 4, the land 
owned or held by a person shall be 
valued according to the relative valua- 
tion of various classes of land as given 
in Rules 8 and 9 and the whole of the 
land shall be converted into the first 
quality land, After it is so valued and 
converted, the land in excess of seven 
hectares of first quality land shall be 
The figure ar- 
rived at on the basis of-total valuation 
of all the classes of land shall be treat- 
ed as land of the class referred.to in 
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cl. (a) of sub-sec. (2) of S. 4 and the 
permissible area and. the surplus area 
shall be determined accordingly, 
Tilustration. 


* = ly f = 
12. er the purpose of these rules, 
the relevant revenue record, for deter- 


mining whether the land is irrigated or 
unirrigated shall be: the entries in 
Khasra Girdwari record for the year 
1970 : 

Provided that when the land is ac- 

quired by a person on -or after the ap- 
pointed day, in any manner, other than 
by inheritance, bequest or gift from a 
person to whom he is an heir, the rel- 
evant revenue record for the aforesaid 
purpose shall be the Khasra Girdwari 
record prepared immediately before such 
acquisition.” 
The determination of the permissible 
area of a landowner involves, in the 
first instance, the finding out as to how 
much land of a given category a land- 
Owner is possessed of and it is in this 
area that formulation of the principles 
and objective criteria can usefully be 
left. to the Government as the delegate 
of the legislature if the legislature, ex- 
pressly or -by necessary implication, had 
delegated the performance of the said 
task to the authority; acad in the 
Act. l 


3. Section 26 (1) is the relevant pro- 
vision, which envisages delegation of 
authority to the State Government to 
make ‘rules for carrying out: the pur- 
poses of the Act, and.is in the following 
terms : 

“26. (1) The State Government may, 
by notification in the Official gazette, 
make rules for carrying out the pur- 
poses of this Act. 

(2) $ 4 e "9 
One of the points, that was canvassed 
before us with some persistence by Mr. 
Bhandari, was that the Rules could be 
framed only in order to give effect to 
the mandate given in cl, (d) of sub-sec- 
tion (2) of S. 4 of the Act with regard 
to the land mentioned in cl. (d) and 
Such rules, therefore, could have no ap- 
plication to the determining of permis- 
sible area under cls. (a), bj and ©) of 
sub-sec; (2) of S. 4. 

4. Whether the rules, which have 
been impugned help in carrying -out the 
purposes of cls. (a), (b) and (c) of sub- 
sec. (2) of S. 4 or not would be a mat- 
ter distinct from the proposition whe- 
ther application of these rules could be 
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limited to the carrying out df the pur- 
poses of cl. (d) of ub 2s, (2) of S, 4 
only, 


5. Perusal of S. 26 of the Act would 
disclose that the legislature has auth- 
orised the State Government : to make 
rules for carrying out the purposes of 
the Act. 


6 The primary purpose of the Act 
is to have the permissible and surplus 
‘area of a landowner determined which, 
(in turn, is made dependent , upon the 
idetermination of classes and categories 
of land that a landowner is | possessed 
of. Therefore, the State Government is 
competent to frame such rules as may 
help in identifying the various cate- 
gories of land fixing the comparative 
values thereof. Whether the impugned 
rules framed by the State Government 
in this regard are helpful in that regard 
is a matter that shall be presently 
examined. | 

7. Perusal of S. 4 would’ show that 
the legislature has classified the land of 
a landowner, firstly, with reference to 
the fact as to whether irrigation facility 
of an assured nature is available to the 
given land for one crop.or two crops or 
mot at all and, secondly, with reference 
to the quality of land. While land fall- 
ing under cls, (a), (b) and (c) of sub- 
sec, (2) of S5. 4 of the Act has been dis- 
tinctly identified with reference to first 
criterion, the land falling under cl.. (d) 
of sub-sec. (2) of S. 4 of the Act is 
identified as a distinct category with 
reference to the second criterion, 


š | 

8 While examining the quality: of 
land falling under S. 4 (2) (a) and (b) 
of the Act, the question arises as to 
what do we mean by a landj capable of 
raising one crop or two crops. Can. one 
say that if a given acre of land, ‘which 
is capable of yielding only a few kilo- 
grams of a given crop ‘sown therein 
twice a year even when the going is 
good, that is, when- the. assured’ irriga- 
tion is available round the year and 
factors such as natural calamities or 
other things, which may diminish the 
yield or may tend to destroy the crop 
have not interfered with ithe yield, 
would fall in the category of land en- 
visaged in S. 4 (2) (a)? In other words, 
i£ the quality of the soil is such that‘ it 
is capable ° ‘of yielding ‘only so much, 
then can one say that such a land with 
‘assured irrigation round the year woùld 


fall under cl, (a) and be treated- as‘ of 
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the best. quality or if the assured ‘irriga- 
tion facility is for only one crop, then 
it would fall under cl, (b) and thus be 
adjudged of the second best quality. 
Apparently, this could not have been thej 
intention of the legislature and, there- 
fore, in using the expression ‘capable of 
yielding one crop or two crops in a 
year’ under cls. (a), and (b) of sub-sec- 
tion (2) of S. 4 of the Act, the legisla- 
ture must have meant ‘capable of giv- 
ing normal yield’, which a normal land 
Should be capable of yielding with the 
aid of irrigation, other factors that may 
diminish or increase the yield; .for the 
moment, being kept ‘out of reckoning. 
9. The land falling under cl, (d) of 
sub-sec. (2) of S. 4 of the Act when 
read with sub-rules (iv) and (v) of R. 8 
of the Rules, would be Sailab, Bet Sail- 
ab, Dakar, Rosli, Bhud, Chhamb, Thur, 
Sem, Kallar, Banjar Jadid and Banjar. 


10. ‘Banjar Land’ as defined in S. 3 
(2) of the Act means ‘land which has 
remained uncultivated for a continuous 
period of not less than four years im- 
mediately preceding the date on which 
the question whether such land is. Banjar 
or not arises’, It carries valuation of 
27 per cent, as per sub-rule (iv) of R. 8. 
Barani land is a land which is not com- 
manded by irrigation source of any kind 
except rain. It carries 34 per cent valua- 
tion as per R. 8 (iii). The land- except- 
ing Banjar land which falls under S. 4 
(2) (d) of the Act also carries a valta- 
tion of 34 per cent, irrespective of the 
fact as to whether such type of land is 
commanded. or not by irrigation source 
of the kind envisaged for the land fall- , 
ing under cl. (2) (a) and cl. (2) (b). That 
means that the legislature did not intend 
to treat every quality of land, which is 
assured of irrigation for one crop or two 
crops, as land falling under S. 4 (2) (a) 

d (b) respectively. Hence, .on the 
parity of reasoning, the land falling un- 
der: cls. (a) and (b) would be of a qua- 
lity. other than the one which is men- 
tioned: in‘cl. {dj of sub-sec. (2) of S. 4 
of the Act, that is, -if the land is one 
which -answers to the description of the 
land: mentioned in cl. (d), read with sub- 
rules (iv) and (v) of R. 8 of the Rules, 
then even though it-is commanded by 
an irrigation source capable of supply- 
ing water for one crop or for two crops, 
the land would not fall under cls. (a) 
or: (b), as the case may be, and would]* 
be. treated -as falling under cl. (d) of 
sub-sec. (2) of S. 4 of the Act, 
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11. If a landowner’: holding com- 
[prises of land wholly of one category or 
the other, then of course no difficulty 
arises in computing the permissible. area, 
, but where the holding of a landowner 
‘lis a mixed bag comprisng of various 
categories of land, then it becomes 
necessary to: know the comparative 
value of each category of land so that 
one category of land can be converted 
into the other category of land, Rule 8, 
therefore, which fixed the comparative 
value of all the categor.es of land, was 
intended to facilitate the said task and, 
therefore, clearly subseryves the purposes 
of the Act. Hence, its formulation is 
clearly within the competence of the 
State Government by virtue of the pro- 
visions of S. 26 of the Act. 

12. Mr. Bhandari, learned counsel for 
the appellant, argued that sub-rules (1) 
and (2) of R. 9, as formulated, usurped 
the jurisdiction of the Collector that he 
exercised under Sec. ¥ of the Act in 
determining the permissible and surplus 
areas of a landowner insofar as the as- 
sessment of the area of land falling un- 
der cls, (a) and (b). of sub-sec. (2) of 
S. 4 of the Act with the landowner is 
concerned, in that the Collector shall 
have to hold the area as derived with 
the aid of formulae given in sub-rr. (1) 
and (2) of R, 9 as the aiea falling under 
cls. (a) and (b) of sub-sec. (2) of S. 4 
of the Act. i 

13. We do not think there is any merit 
in this contention, in view of the inter- 
pretation that we have aut on the pro- 
visions of cls. (a), (b) md (d) of sub- 
sec. (2) of S, 4 of the Act, for we have 
held that only the land with character 
and quality other than the one mention- 
ed in cl. (d)- of sub-sec. (2) of S. 4 of 
the Act would be. taken into considera- 
tion when applying the formulae men- 
tioned in sub-rr. (1) ané (2) of R. 9 of 
the Rules. Hence, the Collector shall 
have -to objectively identify the nature 
and character of the lance and if he finds 
that the nature and character. of a given 
area of a landowner is Cistinct from the 
one mentioned in cl. (d) of sub-sec. (2) 
of S. 4 and identified by sub-rr.. (iv) and 
(v) of R. 8, then he would have to see 
as to whether such area is commanded 
by a perennial canal er non-perennial 
canal. Such of the area as is command- 
ed by a perennial canal, multiplied by 


the intensity of the car.al according to. 


the formula given in cleuse (a),- would 
determine the area that would be deem~ 
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ed to be assured of irrigation and capa- 
ble of raising two crops, and in the case 
of non-perennial canal the area would 
be deemed to be an area assured of ir- 
rigation and capable of raising one crop, 
as would be shown when considering 
these sub-rules of R. 9 hereinafter, 


14. So far as R. 9 (1) of the Rules is 
concerned, it is clearly intended to sub« 
serve the purpose of clause (a) of sub- 
sec. (2) of S. 4 of the Act in that the 
expression ‘assured’ used in clauses (a) 
and (b) was intended to emphasise the 
fact that it was not enough that irriga- 
tion facility was available for one crop 
or two crops, but the same should alsa 
be sufficient to the need of the crop, 
that is, if a given crop needs eight 
watering, then water from the given 
source should be available for all the 
eight watering, assuming that the en- 
tire holding is under the given crop.. To 
determine the same in a precise manner 
regarding every crop and every holding 
with reference to the source of irriga- 
tion may not be always feasible, hence 
the rule-making authority has devised, 
under sub-rule (1) of R. 9, a formula 
which appears to make sufficient allow- 
ance for variations in that regard and 
treats the aréa so arrived at out of the 
total holding as the area of ‘A’ qualitv 
capable of assured irrigation for grow- 
ing two normal crops therein and the 
Fest to be treated as Barani, even though 
the same fell within the command of the 
given source of irrigation. Hence, it 
would be seen that sub-rule (1) of R. 9 
clearly subserves the purpose of cl. (a) 
of sub-sec. (2) of S. 4 and is, therefore, 
valid being clearly within the compe- 
tence of the State Government to make 
the same. : 


"15. Sub-rule (2) of R. 9 of the Ruies 
is intended by the rule-making auth- 
erity, as would be presently demonstrat- 
ed, to subserve the purpose of cl. (b) of 
sub-sec, (2) of S. 4 of the Act. Explain- 
ing the above by an illustration, let us: 
assume that one landowner owns 100 
hectares of land, which was of. a kind. 
falling under cl. (by of sub-sec. (2) of 
S. 4 of the Act and commanded for ir- 
rigation by a non-perennial canal ` of 
300 per. cent irrigation intensity, then 
his area, which would answer the de- 
scription of the category of land men- 
tioned in cl. (b) of sub-sec. (2) of S. 4 
would be : 100 X 100 + 109 == 100 hee 
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16. This 100 hectares of land, when 
converted . in T of first quality land, 
comes to: -100 X 63.6 = 100 = Saeed 
hectares, : 


17. When aan is had to the mutual 
‘ratio of permissible area fixed) for land 
‘falling under cls. (a) and (b), it works 
out to be 7:11 hectares, that - is, -100 
hectares of the category of land falling 
under cl.'(b) is equal to 63.6 hectares of 
Jand. falling under cl. (a). The same 
ratio works out, as already shown above. 
when formula mentioned in sub-rule (2) 
of R. 9 is applied. Hence, sub-rule (2) of 
R. 9 is also clearly valid and within the 
‘Jeompetence of the State Government. 


18. As far as R. 10 of the Rules is 
concerned, it merely provides;that if a 
landowner owns land of various cate- 
-gories, then, with the aid of Rr. 8 and 
9. the value of all the categories of land, 
other than ‘the category falling under 
cl. (a) of sub~sec, (2)° of S, 4 of the ‘Act, 
shall be expressed in terms of ‘the value 
of the land falling under cl, (a) of sub- 
sec. (2) of S..4 of the Act and jthen per- 
missible area and surplus area| shall be 
determined accordingly. For example, a 
landowner owns 2 hectares of| ‘A’ iate 
gory of land and 100 héctares of Banjar 
land and if he wishes to retain his ‘en- 
tire ‘A’ quality land, then his! 100 hec= 
tares of Banjar land shall be iconverted 
into ‘A’ quality land with ‘the aid. of 
valuation fixed by R. 8 and; to this 
2 hectares of ‘A’ category would be 
added and then out of the total area so 
arrived at, 7 hectares would be declared 
as permissible area and the rest as sur- 
plus. However, if he was to [select his 
entire permissible area from his 100 hec- 
tares of Banjar land, then R.!10 would 
have no application, for in that case by 
virtue of cl. (d), he would be) given by 
way of permissible area only | 21.8 hec- 
` tares out of 100 hectares and the rest of 
the Banjar land along with 2 hectares 
of ‘A’ category of land would, be 
declared surplus with him. As |would be 
seen from the ‘above, R. 10 is useful and 

meaningful in carrying out the purposes 
` jof el. (d) of sub-sec, (2) of S: 4 of the 
Act. i 


19. Now coming to the addition. of 
‘Shah Nahar’ -as Item No. 9 in Sch ‘A’ 
to the Rules with assessed irrigation in- 
tensify of 80 per cent, the point raised 
on behalf of the appellant is that if ir- 
rigation intensity of perennial canal like 
-Bhakra canal is assessed at 62| per. cent, 
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how is it. that irrigation intensity of a 
non-perennial canal is assessed at 80 per 
cent, when, edmittedly, there are no 
headworks for the purpose of measuring 
the irrigation intensity of ‘Shah Nahar’. 

20. In the written statement filed on 
behalf ‘of the respondents, the stand 
taken is that ‘Shah Nahar’ project was 
completed before the enforcement of the: 
Act and that its projected intensity: was ‘ 
80 per cent: It was averred that for the 
purpose: of either judging -or fixing irri- 
gation intensity of a given canal, it is 
not necessary that there should be head- 
works on the given ‘eanal, 

21. The learned counsel for the appel 
lant, however, has not been able to show 
in any ‘manner whatsoever that the irri- 
gation intensity of ‘Shah Nahar’ ‘could 
not be -80 per cent. So we must take it, 
that the irrigation intensity of ` ‘Shah 
Nahar’ ‘has been ‘corréctly fixed by the 
Government — it being a technical mat- 
ter and the Government having the’ as- 
sistance of technical experts on its com- 
mand. Therefore, the insertion of Item 
No, 9 in Schedule ‘A’ fo the Rules is 
clearly within -the competence of the 


` State: Government. 


22. In view of the’ interpretation that 
we have put upon Section 4 of the Act. 
Rr. 8, 9 and 10 of the Rules are intra 
vires the provisions of the Act and, 
therefore, clearly valid, 

23. For the reasons aforementioned, 
finding no merit in these appeals (L. P. 
As. Nos. 80 to 88 of. 1979) we dismiss 
the same, but with no order as to costs. 


S. A, SANDHAWALIS, C. J.:— I agree, 
Appeals dismissed. 
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would ipso facto vitiate the action under 


S. 27 (1). Indeed, if any grave prejudice 
to the parties or a miscerriage of justice 
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either to the Committee or any of its 
members, the Court in a particular case 
would not be precluded from taking 
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relief, . (Para 22) 
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judgment — Binding effect, 
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what it actually decides and its ratio, 
and not every observatien found therein 
nor what logically follows from the 
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1970 Co-operative Triaunal Decisions 


H. S. Mattewal, for Petitioners; M. J. S. 
Sethi, Addl. Advocate General, Punjab, 
i the State;.M. S. Bedi, for Respondent 

0. 4. 

S. S. SANDHAWALIA, C. J.:— Whe- 
ther the provisions of sub-sec. (6) of 
S. 27 of the Punjab Co-operative Soci- 
eties Act, 1961, are mandatory or direct- 
ory in nature is the spinal issue 
which has necessitated fhe ‘admission of 
this writ petition for a Teste by the 
Division Bench. 


2. The facts are noi in dispute and 
Ite in a narrow compass The petitioners 
were elected members ef the Managing 
Committee of the Thazha Co-operative 
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Agricultural Service Society (hereinafter 
referred to as the Society) in the year 
1979 and by virtue of S. 26 (1) (b) of 
Punjab Co-operative Societies Act 
(hereinafter called the Act) their term 
of office was to be for a period of three 
years. It is averred on behalf of the 
petitioners that they were functioning 
satisfactorily when they were shocked to 
receive a ‘show cause notice’ issued by 
respondent No. 3 under S. 27 of the Act. 
Certain allegations of bias have been 
made against respondent. No, 2, the As- 
Sistant. Registrar, Co-operative Societies, 
Tarn Taran, to which detailed referenca 
is not necessary and it. suffices to men- 
tion. that ultimately the matter was 
transferred to the Assistant Registrar, 
Co-operative Societies, Amritsar, It is 
then alleged that the Assistant Registrar 
without having served a- notice on the 
Managing Committee or its members 
passed the impugned order of removal 
under Sec. 27 (1) vide Annexure P. 1 
dated the 27th of April, 1981. Aggrieved 
by the same the petitioners preferred an 
appeal before the Deputy Registrar who 
finally heard and dismissed the same on 
the 21st of Aug. 1981 vide order Anne- 
xure P, 3. The petitioners then prefer- 
red the present writ. petition wherein 
the particular grievance made is that 
there had been no consultation by the 
Registrar with the financing Bank in ac- 
cordance with S. 27 (6) and therefore, 
the action of the authorities under the 
Act stood vitiated, Ancillary grounds of 
lack of notice and bias ete., were also 
raised. 


3. In the return filed by respondent 
No. 2 Shri Ravinder Kumar, Assistant 
Registrar, it was highlighted that the 
petitioners were taking contradictory 
stands. themselves with regard to the 
‘show cause notice’ served upon them. 
It was pointed out that in para 2 of the 
petition it had been averred that the 
petitioners were shocked to receive the 
‘show cause notice’ whilst in the later 
paragraphs it was sought to be alleged 
that no ‘show causé notice’ was served 
on them. It has been repeatedly reit- 
erated with reference to the despatch 
numbers: of the communications ad- 
dressed to the petitioners that a ‘show 
cause notice’ with reminders was duly 
served on the petitioners but no reply 
thereto was sent, The allegations of bias 
were categorically. denied as wrong -and 
false and deliberately concocted, With 
tegard to the consultation with the fin- 
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ancing Bank, namely, the Amritsar Co- 
operative Bank Ltd., Amritsar, it is the 
stand of the respondents that the allega- 
tions in the ‘show cause notice’ were 
communicated’ to the said Bank but 
since no reply at all was sent by the 
said financing institution it was presum- 
ed that the Bank had no objection to 
the removal of the Managing Committee, 
and as.such due compliance ofi S. 27 (6) 
had also been made, 

4, As at the motion stage, iso before 
us, the main contention projected on be- 
half of the petitioners is the | non-com- 
pliance with what is alleged to be the 
mandatory: provision of S. 27. (6). Parti- 
cular réliance for this stand is {placed on 
the single Bench decision of this Court 
in Ajit Singh v. State of Punjab, 1964 
Cur LJ 157 which has been later follow- 
ed in Jagir Singh v, Deputy ; Registrar, 
Co-operative Societies, Amritsar, 1977 
Cur LJ (Civ) 249. : co { oes 

5. . Inevitably the mode of, or the ef- 
fect of the non-compliance with the pro- 
visions of sub-sec. (6) of S. 27 would 
-revolye around the language of the pro- 
visions and it is, therefore, apt to read 
S. 27 of the Act at the very outset — 

“S. 27. (1) If, in the opinion of thè 
Registrar, a committee or any member 
of a committee persistently makes de- 
fault or is negligent in the performance 
of the duties imposed on it or him by 
this Act or the rules or bye-laws made 
thereunder, or commits any act which is 
prejudicial to the interests of the society 
or its members, or makes default in the 
implementation of production, or deve- 
lopment programmes undertaken -by the 
co-operative society, the Registrar- may, 
after giving the committee or jthe mem- 
ber, as the case may be, a reasonable 
opportunity to state its or his objections, 
if any, by order in writing — i 

(a) remove committee, and appoint a 
Government servant as an administrator, 
to manage the affairs of the society for 
a period not exceeding one year as may 
be specified in the order; ho 

(b) remove the members and get. the 
vacancy filled up for: the remaining 
period of the outgoing member,. accord- 
ing to the provisions of this Act . and 
rules and bye-laws made thereunder. 

(2) Where the Registrar, while pro- 
ceeding: to take action under sub-sec. (1) 








is of opinon that suspension of the com-_ 


mittee or member -during ‘the , period of 


proceedings. is necessary’ inthe interest _ 


| 
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of the co-operative ‘society, he may sus 
pend the committee. or member, as the 
case may be, and where the committee 
is. suspended, make such arrangements 
as he thinks proper for the! management . 
of the affairs-of.the Society till: the pro- 
ceedings are completed: 

Provided that iz the committee or mem- 
ber so suspended is not removed, it or 
he shall be reinstated and the period of 


suspension shall count towards its or his 
term, - , 


(3) The administrator so appointed 
shall, subject to the control of the Reg- 
istrar and to such instructions as he may 
from time to'time give, have powers to 
perform all or any of the functions `of 
the committee or of ony officer of the 
society and take :all‘such action as may 
be required in the interest of the society: 

(4) The Registrar may fix the remun- 
eration payable to the .person: appointed 
as administrator and’ the amount of such 
remuneration and other costs, if any, in- 
curred in the management of the society 
shall be payable from its funds. 


- (5) The administrator shall, before the 
expiry of his term of office arrange for 
the constitution of a new committee in 
accordance with the provisions of this 
Act and -rules and bye-laws framed 
thereunder. 

_ (6) Before taking any action under 
Sub-sec, (1) in respect of a co-operative 
society, the Registrar shall consult the 
financing bank to which the society is 
indebted. : 


(7) A member who is removed under 
sub-sec. (1) may be disqualified for be- 
ing elected to ‘any committee for such 
period not exceeding three years as the 
Registrar may fix.” 

6. Before I proceed to a relatively 
deeper analysis of the aforesaid . provi- 
sion it deserves recalling that by now it 
is’ well-settled that no absolute or 
doctrinaire rule can be laid down for 
determining the mandatory or the 
directory nature of a provision. The an- 
swer to the ‘question invariably turns 
upon the language and the larger pur- 
pose of the statute itself, the importance 
and the significance of ‘the particular 


. provision; the procedural or the substan= ` 


tive nature thereof; whether any penal- 
ty or inflexible consequence is provided 
for its non-compliance, as also other 
considerations which cannot be exhaus- 
tively catalogued. These were authorita- 


„tively. epitomised by the Full Bench in 


« 
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Guru Nanak University v. Dr. (Mrs.) 
Iqbal Kaur Bandhu, AIR 1976 Punj & 
Har 69 as under (at p. 81) :— 

Hesses The various rules laid down for 


„determining when a statute might be 


considered as mandatory or directory are 
indeed only aids. for ascertaining the 
true intention of the <ramers thereof 
which is the.crucial determining factor 
and the same must ultimately depend 
on its peculiar context.” 


7. Now proceeding w-thin the para 
meters of the aforesaid canons of con- 
struction it appears to me unnecessary 
to delve into the larger scheme of the 
whole Act itself. It suffices to mention 
that S. 27, as its very heading and the 
detailed provisions of its seven sub-sec- 
tions -indicate is primarily intended to 
confer the power of remowal and suspen- 
sion of the Managing Committee of a 
Society or any member thereof on the 
Registrar. This substantive power of re« 
moval and suspension is conferred speci- 
fically by sub-secs, (1) znd (2) thereof, 
Though there is no hermetically sealed 
division yet by and large the remaining 
five sub-sections are somewhat proce~ 
dural in nature. These pertained to the 
consequential appointment and the 
powers of the Administra‘or, his remun= 
eration, and his duty to arrange for the 
constitution of a new committee before 
the expiry of his term, It is further pro- 
vided that a member so removed under 
sub-sec. (1) may be disqualified for be- 
ing elected to the committee for a period 
not exceeding three years as the Reg« 
istrar may fix. Lastly the material pro- 
vision with which we are primarily con- 
cerned provides that before taking any 
action for removal the.Fegistrar -shall 
consult the financing bank to which the 
Society is indebted. 

8. As has already been noticed, S. 27 
js a detailed and exhaustfve one and it 
cannot be generally said that every pro- 
vision therein, whether procedural or 
substantive, must be held to be manda- 
tory so as to render any and every in- 
fraction of its numerous provisions as 
fatal, What calls for pcinted notice is 
that the substantive power of removal 
and suspension is contained in sub-sec- 
tions (1) and (2) and the remaining sub- 
sections are of lesser significance and of 
consequential and procedural nature. If 
ean fairly be said that sub-sec. (6) falls 
in this latter category. 

9, Coming to a closer examination of 
sub-see, (2) of- S. 27 (to which sub-sec- 


Kartar Singh v. 


State of. Punjab P, & H. 365 


tion (6) is a procedural gloss), it is mani- 
fest that tha power of removal is vested 
in the Registrar. However, it is not 
wholly unguided and his opinion and 
decision. to remove the committee or any 
member thereof has to be rested on the 
surer foundation of the undermentioned 
criteria :— 

Gi) Persistent defaults in the perform- 
ance of the statutory duties under the’ 
Act and the Rules; 

(ii) Persistent negligence in such per- 
formance; 

(iii) Commission of: any act which is 
prejudicial to the interest of the society 
or its members and 

(iv) Default in the implementation of 

the production and - evelopment pro- 
grammes, 
If in the opinion of: the Registrar any of 
the aforesaid four ‘conditions is satisfied 
he is entitled to invoke his power to re~ 
move the committee or a member but 
this is to be only done after giving eib- 
ther of them a reasonable opportunity 
to object thereto. After considering such 
Objections if the Registrar is satisfied he 
can by an: order, in writing, remove the 
committee or any member thereof. It 
would thus be plain that the core provi- 
sion herein is sub-see. (1) conferring the 
power and the manner of its exercise for 
removing the committee or its members. 
Even the power of suspension under 
sub-sec., (2) is relatively subservient and 
consequential to the. exercise of the 
power under Section 1. It can, there- 
fore, be safely assumed that the sub- 
stantive and the significant provision is 
sub-sec, (1) whilst sub-sec. (6) is mere- 
jy subsidiary and ancillary thereto. 

10. Now adverting to sub-sec. (6) it 
would appear that its provisions would 
not inflexibly be applicable always. They 
are attracted only where a Co-operative 
Society is in fact indebted to a financ- 
ing bank. In a case in which such a 
society may not be so indebted at all it 
is obvious that sub-see. (6) would not 
come into play at all.. Equally one- may 
visualise that apart from a total absence 
of indebtedness: there may ‘be’ only a 
marginal one. Supposing. a Society mere- 
ly owes a paltry amount to a financing 
bank, would this fact make the financing 
institution so vitally interested in the 
issue, or the opinion of the Bank be- 
come so vital that the basic exercise of 
power under S. 27. (1) . should stand 
vitiated, thereby: : The .. answer would 
prima facie appear to ba in the negative. 
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Again as the ‘earlier lanalysis_ of 

5. p (1) has disclosed, it is the opinion 

of the Registrar and the fulfilment of 

any. one of the four conditions as also 
the right .of hearing afforded to the 

. committee or its members which are the 
primary considerations for the- exercise 

of the power of removal, In a particular 

and indeed in- most of these| cases the 

financing bank may not at-all come into 

the picture with regard thereto. For. in- 

stance, its- opinion .with regard.to the 

persistent default in the performance ol 

“statutory duty or negligence with regard 
thereto in many cases may [hardly be 

relevant at all to the committee’s trans- 

actions with the bank and in| other cases 

may be only marginally so. | Indeed an 

example . may be taken of the. present 

‘ease itself. A bare look at the five alle- 
gations under . consideration in Annexure 

P. 1 would indicate that these have not 

the least relevance to the indebtedness 
or to the financial - transactions inter se 





betwixt the Society and its - Haeocing 
bank. : 
12, As I view it, sub-sec. (6) seems 


to be intended more to safeguard the 
interest of the financing bank rather 
than to give it any overall [control or. 
veto power over the exercise of jurisdic- 
tion by the Registrar under sub-sec, (1). 
The apparent intention of the statute is 
that before the managing committee of 
the indebted society is removed lock, 
Stock and barrel or even one of its mem- 
bers: is dismembered the financing in- 
stitution should be aware of the same 
to represent its point 
in a particular case it would} be for the 
bank to come . forward and make some 
-grievance of not being consulted if - its 
interests are adversely 
exercise or non-exercise of powers under 
Section 27 (1). The Managing! Committee 
or a member thereof cannot be seriously 
aggrieved by the non-consultation or 
otherwise of the financing bank whose 
opinion in many cases may well be ad- 
verse to the functioning of the Manag- 
ing Committee or one of its: members. 

13, It has then to be -noticed that all 
that Section 27 (6) provides is con- 
sultation with the financing|: bank:. It 
is well-settled: that consultation does not 
necessarily mean concurrence! The opi- 
nion of the bank would not necessarily. 
be binding on the Registrar. Equally 
neither sub-sec, (6) nor any) other pro- 

_ vision in the Act provides for any penal 
consequences for " non-consultation -or 
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of view. Indeed’ 


affected by. the. 


A.LR. 


non-compliance with the provision. It 
does not. either provide for any inflexi- 
ble legal result that would flow there- 
from, One cf the criterion for judging 


the question of a mandatory nature of_. 
the -provision is where the Act itself ` 


provides a penalty or inflexible conse- 
quence for its infraction, Herein that is 
plainly lacking, I, therefore, do not see 
this provision as empowering the bank 


to sit in judgment over the opinion of 


the Registrar or to override or veto the 
same, To repeat it appears to be more 
directed as a safeguard for the financial 
interests. of the bank in 
many. than vice. versa. 
‘Ancillary considerations also ap- 
Kio to be a pointer to the view ` that 


‘consultation with the financing bank .is 


not the sine qua non for the action un- 
der S. 27 (1). It does not seem to be in 
dispute that the power of suspension 
under: .sub-see. (2) is an equally vital 
exercise adversely affecting the Commit- 
tee or its members. Nevertheless it was 
the common case that neither sub-sec- 
tion (6) nor any other provision enjoins 
such consultation with the financing bank 
prior to the exercise of the power of 
suspension. The Full Bench in Gur- 
charan Singh v. State of Haryana, AIR 
1979 Punj & Har 61, whilst construing 
the analogous, if not the identical, pro- 
vision of S. 27 of the Act as applicable 
in Haryana has- ruled that under the 
larger perspective of an emergent or ur- 
gent need for suspension no opportunity 
for show cause for the exercise of such 
a power would be necessary. Inevitably 
the provisions of sub-sec. (6) would not 
be attracted at all in this. context, 

15. Learned counsel for the petitioners 
did place reliance on the use of the 
word ‘shall’ in sub-see. (6). On, this pre- 
mises alone it was sought to be contend- 
ed that the provision be held to be man< 
datory. This stand need not detain us 
for long. . It is now well settled that a 
provision in form mandatory might in 
substance be directory (See AIR 1955 SC 
233). - Having viewed the matter in the 
larger perspective above and in its pro- 
per context the mere use of the word 
‘shall’ in sub-sec, (6) is in no way con- 
clusive 


16. Now. authority is also not lacking 
for the view I am inclined to take on 


principle and the particular provisions 


its debtor ` 


Y 


of Section 27 and its context. Even in Y 


a constitutional provision, 
couched in a mandatory form has in ef- 


consultation . 


x 


a 


vi am, however, 
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fect been’ held to be direztory. In State 
of Uttar Pradesh v. Manbodhan al, 
AIR 1957 SC 912, their Lordships whilst 
construing Art. 320 (3) (c) held that “de- 
¿Spite the imperative language, consulta- 
f tion with the Public Serv:ce Commission 
was not the essence of the matter and 
was merely directory, After elaborately 
discussing: the principles for determining 
whether a provision woulë be’ mandatory 
or directory in: nature and placing parti- 
cular ‘reliance on Montreal Street Rly: 
Co. v. Normandin, 1917 AC°170: (AIR 
1917 PC 142); and, Biswanath Khemka 
v. King-Emperor, 1945 FCR 99: (AIR 
1945 FC 67), their Lordskips senclmiee 
as follows:— 


“In view of these cons siderations, it 
must be held that the provisions of 
Art. -320 . (3) (c) are not mandatory and 
that non-compliance wizh those provi- 
sions, does not afford a cause of action 
to the respondent in a Court of law...... 


The aforesaid view was then followed 
and reiterated in L. Hazari Mal Kuthi- 
ala v, Income-tax Officer, Special Circle, 
Ambala Cantt.,. AIR 1961 SC 200, in the 
context of S. 5. (5) of ‘the Patiala Income- 
tax Act, expressly providing for consul- 
tation, with the following finding (at p. 
ais): ve ` 

.....The power which the Commis- 
sioner had, was’ entrusted to him, and 
there was only a-duty to consult the 
Central Board of Revenu2. The failure 
to confirm to the duty cid not rob the 
Commissioner of the power... which he 
exercised, and the exercise of the power 
cannot therefore, be questioned by the 
assessee on the ground of failure to con- 
sult the Central Board of Revenue, pro- 
vision regarding which must be regard- 
ed as laying down administrative control 
and as being directory.” 
The aforesaid line of reasoning is, there- 
fore, equally and indeed more strongly 
attracted in the present context of the 
action of the Registrar which is on a 
much lower plane-than in the afore- 
quoted cases. 

17. In fairness to Mr. H. S. Mattewal, 
the learned counsel for the petitioner, 
reference may be made to Joint Reg- 
istrar of Co-operative Sosieties, Madras 
v. P. S. Rajagopal Naidu, Govindarajulu, 
-AIR 1970 SC 992, on which some reli~ 
ance was sought to be placed by him. 
unable. to see how the 
said case advances the stand of the peti- 
tioner- and indeed .a closer analysis 
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would show a contrary effect. Therein, 
the Joint Registrar acting under S. 72 of 
the Madras Co-operative Societies Act, 
1916, had suspended the Committee of a 
Co-operative Society. The learned single 
Judge of the Madras High Court quash- 
ed the order of the Registrar primarily 
for the violation of Ss. 64, 65 and 66 of 
the Act.:. This, in turn, was upheld by - 
a Full Bench of the Madras High Court. 
Their Lordships of the Supreme Court, 
however, on an appeal preferred by the 
Joint “Registrar, Co-operative Societies 
allowed the same and reversed the 
judgments of the Full Bench and the 
learned single Judge and upheld the 
suspension of the Committee by the 
Joint Registrar. It was observed as fol- 
lows (at. p. 996) :— 

Seedassteete We do not consider that that 
would be the correct. approach in con- 
struing S. 72 which is meant for super- 
seding the Committee as a whole when 
its working discloses such irregularities 
or improprieties as. would justify its 
supersession, Normally it would be ex- 
pected that only that. Committee would 
be superseded whose functioning has 
been found to be highly defective. The 
object of supersession apparently is to 
appoint a Special Officer or a managing 
committee in order to set the working 
of the society. right. It is not difficult to 
envisage a situation - where .maladmin~ 
istration by a committee has so adverse- 
ly affected the functioning of the society 
that it is essential in the interests of the 
society itself to give temporarily the 
control of. its affairs to a neutral auth- 


It deserves highlighting that the provi- 
sions of Sec. 72 (1) of the Madras Ca- 
operative Societies Act and those of 
S. 27 of the Act, which we are called 
upon to construe, though having some 
similarity, are not in pari materia. An 
analysis of the judgment in P. S. Raja- 
gopal Naidu, Govindarajuiu’s case (AIR 
1970 SC 992) (supra). would disclose that 
the issue whether consultation with the 
financing bank was mandatory or direct- 
ory, was not.even remotely before their 
Lordships nor any such finding has even 
remotely been arrived at. The whole 
question was whether the provisions of 
Ss. 64, 65 and 66 of the Act were at- 
tracted to the exercise of the power un- 
der S. 72.. There is only a passing ref- 
erence by their Lordships’ that before 
acting under S. 72 (1) there is no other 
requirement prescribed by the Legisla- 


| 


t 
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ture except that of consultation with 
the financing bank under sub-sec, (6). 
In this context, one has to recall the 
celebrated dictum of Lord Halsbury in 
Quinn v. ~Leathem (1901) AC 495, that 
a decision is only an authority for what 
it actually decides and its- ratio, and not 
every observation found therein nor 
what logically follows from the various 
observations made in it. Following the 
same it was authoritatively observed in 
State of Orissa v. Sudhansu Sekhar 
Misra, AIR 1968 SC 647, that it is not 
a profitable task to extract la sentence 
here and there from a judgment and: to 
build upon it. 


“18. Equally, Mr. Mattewal’s satine 
on Radheshyam Sharma v. Govt. of 
M. P. through C. K. Jaiswal; 1970 Co- 
operative Tribunal Decisions 190, is of 
no assistance to him. Therein, what fell 
for construction was Sec. 53 of the 
Madhya Prađesh Co-operative Societies 
Act. A reading of the said Section makes 
it plain that far from being in pari 
materia with S. 27, its language and 
content are significantly different. I have 
already adverted to the' various’ sub- 
sections of S. 27 for arriving at‘a con- 
clusion that sub-sec, (6) thereof is not 
mandatory. Identical considerations in- 
deed may well not apply to S. 53 of the 
Madhya Pradesh Co-operative Societies 
Act. What, however, calls for notice is 
that the analogous provision therein’ has 
been made only with regard to Co- 
operative Banks and not with regard to 
ordinary Co-operative Societies, The lan- 
guage thereof is clearly more emphatic 
and meaningfully different from what 
we are called upon ‘to construe and is 
in the following terms :— | 

“Provided that in case of d Co-opera- 
tive Bank, the order of şupersession 
shall not be passed without previous 
consultation with the Reserve Bank. 
In view of the above and. added reasons 
disclosed by the analysis of the judg- 
ment in Radheshyam ` Sharma's case 
{supra), the same appears a be. wholly 
distinguishable. ` 


19, Inevitably, one must now turn to 
the single Bench judgments of this 
Court in Ajit Singh v,- -State of Punjab, 
1964 Cur LJ 157, and, Jagir Singh v. 
Deputy Registrar Co-operative Societies, 
Amritsar, 1977 Cur LJ (Civ) 249 (supra). 
A close perusal of the judgment in Ajit 
Singh and others case . (Supra) discloses 
that the primary point Drojected therein 
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was as to the nature and the pre-requi- 
sites of consultation, Whether the same 
Was mandatorv or directory seems neither 
to have been canvassed nor adjudicated 
upon, 
fore, ° 
to the nature of ‘consultation’ envisaged 
by the statute and not with regard to 
the necessity or the mandatory nature 
thereof. Nevertheless, in this context, 
certain observations have been made 
which are open to the construction that 
it was: obligatory for the Registrar to 
consult the financing institution to which 
the Society is indebted and in the ab- 
sence of such consultation the action un- 
der S. 27 (1) would be vitiated per se. 
With the greatest respect, I am unable 
to subscribe to this view for the exhaus- 
tive reasons recorded above. This judg- 
ment must, therefore, be overruled on 
this specific point. 

20. Jagir Singh’s case (1977 Cur LJ 
(Civ) 249) (supra) seems to have merely 
followed the reasoning in the afore- 
mentioned case’ of Ajit -Singh’s case 
(1964 Cur LJ 157) (supra). However, a 
casual observation has been made there- 
in that- consultation with the financing 
institution is mandatory before any ac- 
tion against it can be taken. No inde- 
pendent reasoning has been made nor 
does the issue seem to have been at all 
debated before the learned single Judge. 
For the reasons recorded. earlier and as 
a necessary consequence of overruling 
Ajit Singh case (supra), on this point, 
it is inevitable that Jagir Singh’s case 
(supra). has also to be: and is hereby 
overruled. 


The learned single Judge, there- . 
had wholly directed hig attention’ 


hi 


21. The answer to: ‘the E T posed » 


at the: outset therefore. is that S. 27 (6) 
is directory in nature, 

22. 
one must, sound a strong note of caution 
in this context. Merely because I am in- 
clined to the view that the provisions of 
S. .27 (6) are directory, it, does not mean 
that the Registrar and his delegatees can 
ignore the same with impunity. The pro- 
vision has a meaning and content and 
normally it is both desirable and: apt 
that the Registrar should make resort 
thereto. All .that I am inclined to hold 
is that no inflexible rule can be laid 
down.. that: ʻa mere non-compliance of 
S. 27 (6) would ipso facto vitiate the ac- 
tion under S, 27 (1) of the Act. Indeed, 


if any grave prejudice to the parties oriy 


a miscarriage of justice arises because 
of its non-compliance either to the Com- 


However, having held as above, 


os 
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mittée or any of its members, the Court 
in a particular case wouid. not be pre- 


cluded from taking riotice thereof and 
roviding adequate relief. 


£ 23, Repelleqd on his, main assault, 
learned counsel for the petitioners had 
then attempted some flanking attacks. 
It was sought to be argued that no 
notice had been given to the Committee 
as provided under S. 27 (1) of the Act. 
This has only to be noticed and reject- 
ed. What gives the lie direct to such 
a stand is, first, the averments in para 
two of the petition itself stating that 
the Managing Committee was shocked to 
receive the show cause notice issued by 
the Deputy Registrar Co-operative So- 
cieties, Amritsar, under Section 27 of 
the Act. Further in paras 2, 4 and 6 (ii) 
of the return filed on behalf of the re- 
spondents, it has been categorically 
averred that not only a notice was issued 
but was also duly served, Reference 
has been made to the number and date 
of the communication whereby the no- 
tice had been dispatched and indeed this 
finds specific mention in the impugned 
-order Annexure P/1 itself. On the pre- 
sent pleadings, it, has, therefore, to be 
held that not only the petitioners were 
duly served with. a notice and -were 
-aware of the same, but they further 
chose to ignore it and did not care to 
file the reply within tim2. The authori- 
ties thus had little option but to. proceed 
as they did. 


24: As an argument of despéir: learn- 
ed counsel for the petitieners even at- 
tempted to press the ske:chy allegations 
of mala fide. Herein what. calls for no- 
tice is that Shri Verinder -Kumar, As- 


sistant Registrar was not personally im- - 


pleaded as a respondent to the: petition, 
Apart from ‘this infirmity. the allegations 
were nevertheless in terms: denied- on 
affidavit ‘by Sh. Verinder Kumar in para 
6, sub-para (iv) of the return, No repli- 


cation even has been filed to this specific: 


denial. The allegations. of mala fides, 
therefore, has to be rejected. 

25. Lastly, as a matter. - 
caution, it may be noticec. that” there has 


been no deliberate “infraction of Sec- 


_ tion 27 (6) of the Act in the present case. 


Learned counsel for the respondent, on. 
the basis‘ of the’ récord had ‘taken the 


ee 


bank, biaia The” “Amritsar: Central Co: 
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“financing ` 
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operative Bank Ltd. and it was request- 
ed to send its reply within 15 days. It 
was the case of the respondents that no 
such reply was sent and it was, there- 
fore, presumed that the bank had no ob- 
jection to the proposed action. Even the 
impugned order, Annexure P/1 shows 
that a copy of the order passed was again 
forwarded to the Amritsar Central Co- 
operative Bank Ltd, for necessary action. 

26: In-the light of the aforesaid rea- 
sons, the writ petition is without ment 


and is hereby dismissed, In view of some ` 
. conflict of ‘precedent, the parties are left 


to bear their own.costs. .- 
J. V. GUPTA, J.:— I agree,- 
Petition dismissed. 
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J M. TANDON, J. 
Inder Devi and others, Petitioners 
Surjit Kaur and others, Respondents, 
Civil: Writ No, 257 of 1981, D/- 25-2 
1982. ~ 


(A) Punjab Gram Panchayat Act (4 of 
1953), Ss. 18-B;: 13-C, 13-G — Election 


v, 


petition filed by unsuccessful candidate | 


and a member of the Sabha — Petition 
not pressed by the former could be con- 
tinued by the latter. 

Merely because the unsuccessful can- 
didate, who along with a member of the 
Sabha had filed the election petition, did 
not press the petition would not be ren- 
dered- incompetent. : The same could 
be proceeded with by the other petition- 


`er he being a member of the Sabha. 


(Para 2} 

(B) Punjab Gram Panchayat Act (4 of 
1953), Ss. 13-B, 13-C — One election pe- 
tition challenging the election of Panch 
and Sarpanch when possible. 

Where the election of the Sarpanch 
was challenged on the ground that the 
person who was elected. as Panch and 
which election was also liable to be set 


aside had participated in the election of > - 
the Sarpanch, both the elections could. 


be challenged in a single election peti- 
tion, The question whether the election 
of the Panch was liable to be set aside 
should also be gone into for deciding 
the validity of. the election of the 
panch. The matters are so mixed and 


‘inter-related that they should be treated 


as forming one cause. of action. 1981 Rev 
, Dz/BZ/B541/82/TVN/SSG-H ~ 





Sar- _ 
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LR 20, Followed, AIR 1966 | Punj 344, 
Distinguished. . (Para 3) 
(C) Punjab Gram Panchayat Election 
Rules (1960), R. 6 (1) Proviso — Person 
himself being candidate is barred from 
proposing another — Nomination of the 
person proposed becomes invalid — Pro- 
poser’s candidature is not affected, 


Under proviso to sub-rule (1) of R. 6 
a candidate for election as a Sarpanch 
cannot propose or second the name of 
any other candidate. Contravention of 
the rule adversely affects the nomina- 
tion of the person whose name is pro~ 
posed, The candidature of the proposer 
is not affected. 1 (Para 5) 

(D) Punjab Gram Panchayat Act (4 of 
1953), Ss. 13-00 and 6 (4) — Three wo- 
men candidates contesting — While set- 
ting aside the election of one, the Pre- 
scribed Authority could declare another 
candidate as elected —~- The mere pre- 
sente of a third woman candidate could 
not compel the holding of a fresh elec- 
tion among them all. 


Tn the election to the post, of Panch 
three women candidates contested. Dis- 
posing of an election petition! the Pre- 
scribed Authority set aside the election 
of one who had secured 14 votes and 
declared elected another who had secur- 
ed 12 votes. The third candidate had se- 
cured only 5 votes. In the circumstances 
the contention that in the presence of a 
third woman candidate who had secured 
5 votes the Prescribed Authority was 
not competent to have declared the one 
who had secured 12 votes as elected and 
that a fresh election among the women 
candidates ought to have been: held was 
rejected, The action of the ' Authority 
was justified by S. 13-00 read with Sec- 
tion 6 (4) of the Act. (Para 6) 

(E) Constitution of India, Art, 14 — 
Since a declaration made under S. 13-00 
Punjab Gram Panchayat Act ' could be 
challenged in an election petition the 
provision was not ultra vires Art. 14 of 
the Constitution, (Punjab Gram Pancha- 
yat Act (4 of 1953), S. 13-00). (Para 8) 

(F) Punjab Gram Panchayat Act (4 of 
1953), S. 6 — Findings of fact by the 
Prescribed Authority not open to chal- 
lenge in writ petition. (Constitution of 
India, Art, 226). 

The findings of fact which the Pre- 
scribeq Authority under the Punjab 
Gram Panchayat Act was competent to 
record could not be challenged in writ 
proceedings, Further, in this , case the 
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details of the improprieties alleged, it 
was observed, which were not given in 
the election petition were not raised 
either before the Prescribed Authority 
or before the Appellate Authority. `~ 
f (Para 7) 
Cases Referred: Chronological Paras 
1981 Rev LR 20: 1980 Pun LJ 658 3 
AIR 1966 Punj 344 3 
J. R. Mittal with Pawan Bawa, for 
Petitioners; Pawan Kumar Bansal, for 
Respondents; A. S. Sandhu, Addi. Ad- 
vocate General, for the State, 


ORDER:— The election of the 
Panchayat of village Naruana, 
and District Bhatinda, were 
August 17, 1978, Seven men and two 
women were to be elected as Panches. 
Balbir Kaur, Inder Devi petitioner, Sur- 


Gram 
Tehsil 
held on 


jit Kaur respondent and Gurdev Kaur 
unsuccessfully contested the election, 
Balbir Kaur secured 23 votes, Inder 
Devi 14, Surjit Kaur 12 and Gurdev 
Kaur 5. Balbir Kaur and Inder Devi 


were declared elected as Panches under 
sub-section (4) of Section 6 of the Pun- 
jab Gram Panchayat Act, 1952, (here- 
after the Act). On the same day Sadhu 
Singh petitioner was declared elected as 
Sarpanch of the Gram Panchayat by the 
Presiding Officer. Surjit Kaur and Ha- 
kam Singh respondents filed an election 
petition challenging the election of Inder 
Devi petitioner as a Panch and that of 
Sadhu Singh petitioner as a Sarpanch. 
The Prescribed Authority vide order 
dated March 7, 1980, (Annexure P. 1) 
set aside the election of Inder Devi as 
Panch and that of Sadhu Singh as Sar- 
panch, The appeal filed by Inder Devi 
and Sadhu Singh against the order of 
the Prescribed Authority was dismissed 
by Additional District Judge, Bhatinda, 
vide order dated December 20, 1980, 
(Annexure P, 2). The petitioners have 
assailed the orders Annexures P. 1 and 
P. 2 in the present writ petition. 


2. The learned counsel for the peti- 
tioners has argued that during the pen- 
dency. of the election petition Surjit 
Kaur has submitted an affidavit dated 
January 8, 1980 stating therein that she 
had not filed the election petition with 
the result that the Prescribed Authority 
vide order dated January 28, 1980, (An- 
nexure P, 4) ordered that her name be 
struck off. The learned counsel has fur- | 
ther argued that in view of the fact that 
Surjit Kaur had not pressed the election 
petition the election of Inder Devi as 
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Panch could not be set aside. 
The contention is without merit. 


Even assuming that Surjit Kaur did 
mot press the election pecition the same 
could be maintained by Hakam Singh 
alone who was admittedly a member of 
the Sabha. Under these circumstances, 
the order setting aside “he election of 
Inder Devi Panch cannot be quashed 
merely because Surjit Xaur did not 
press her election petition, 


3. The learned counsel for the peti- 
tioners has argued that Surjit Kaur and 
Hakam Singh could not challenge the 


election of Inder Devi as Panch and 
that of Sadhu Singh as Sarpanch in one 
petition, It was necessary that their 
election should have been challenged 


by filing separate election petitions. The 
impugned orders are liable to be quash- 
ed on this ground, This contention is 
also without merit. Surjit Kaur and Ha- 
kam Singh challenged the election of 
Sadhu Singh Sarpanch also on the 
ground that Inder Devi whose election 
was liable to be set aside had partici- 
pated in the election of Sarpanch. It was, 
therefore, necessary to find out whether 
the election of Inder Deri as Panch was 
valid or was liable to be set aside and 
if her election was invalid what is the 
effect of her participation in the elec- 
tion of Sarpanch. The two causes of ac- 
tion — one relating to the election of 
Inder Devi as Panch ard the other to 
the election of Sadhu Singh Sarpanch 
are so inextricably mixed up and inter- 
related that they must be treated as 
forming one composite cause of action. 
In a similar situation which arose in 
Mahan Singh v, Executive Magistrate Ist 
Class, Jagraon, 1981 Rev LR 20, it was 
held that a single electicn petition chal- 
lenging the election of Sarpanch and 
Panchas is maintainabls, The learned 
counsel for the petiticners has placed 
reliance on Amrik Singh Waryam Singh 
v. B. S. Malik, ATR 1963 Punj 344, in 
support of his contentior. that one elec- 
tion petition could not be filed by Sur- 
jit Kaur and Hakam Singh, This auth- 
ority was discussed and distinguished in 
Mahan Singh’s case (supra). It was held 
that in Amrik Siigh Waryam Singh v. 
B. S. Malik, AIR 1966 Punj 344 the elec- 
tion of the Sarpanch was not dependent 
on the election of the Panchas at all. 
£ For the same reason the ratio of Amrik 
Singh Waryam Singh v. B. S. Malik, 
AIR 1966 Punj 344 cannot be made ap- 
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plicable to the instant case. I, therefore, 
hold that Surjit Kaur and Hakam Singh 
could file a joint petition challenging the 
election of Inder Devi as Panch and that 
of Sadhu Singh as Sarpanch, 

4, Inder Devi was proposed by Mehar 


Surjit Kaur 


- Singh, who himself was a candidate for 


being elected as a Panch. Rule 6 of the 
Punjab Gram Panchayat Election Rules, 
1960, reads :— 

“6. Nomination of candidates:— 

(1) Any person who is not disqualifi- 

ed under sub-sec. (5) of S. 6 of the Act 
may be nominated as a candidate for 
election provided that on the date, time 
and place fixed under R. 3, -he or his 
proposer delivers in person to the Re- 
turning Officer a nomination paper com- 
pleted in the prescribed form. 
. Provided further that no person shali 
propose or second more than one candi- 
date and the candidate himself shall not 
propose or second the name of any other ` 
candidate. 

(2) 8 (3) Cisisscvessaccdscvesdeeenss 2 

5. Mehar Singh, being himself a can- 
didate for the election of Panch could 
not propose the name of Inder Devi. The 
Prescribed Authority has set aside the 
election of Inder Devi on the ground 
that her nomination was defective and 
was improperly accepted. The learned 
counsel for the petitioners has argued 
that under proviso to sub-rule (1) of 
R. 6 reproduced above it was Mehar 
Singh (being a candidate himself) who 
was debarred from proposing the name 
of Inder Devi as a candidate for election 
as Panch. The proposal of the name of 
Inder Devi by Mehar Singh may cause 
damage to the candidature of the latter 
but will not adversely affect the former. 
I do not agree with this contention. The 
proviso to sub-rule (1) to R. 6 is clear 
that a candidate for election as Sarpanch! 
cannot propose or second the name of 
any other candidate. Mehar Singh was 
admittedly a candidate for election as a 
Panch. He could not propose the name 
of Inder Devi as a carididate for her élec- 
tion as a Panch. The nomination of Inder 
Devi.was defective and was improperly 
accepted. The election of Inder ‘Devi as 
Panch has rightly been set aside on this 
ground, 


8. The learned counsel for the peti- 
tioner has contended that the Prescribed 
Authority wrongly declared Surjit Kaur 
as elected after setting aside the election - 
of Inder Devi. The argument proceeds 
that in view of the fact that Gurdev 
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- Kaur had-also contested the election and 
had secured 5 votes, the election for a 
. woman. Panch should have been œn- 
ducted afresh, I.am not impressed by 
this contention, “The Prescribed Author- 
. ity was competent. to declare Surjit 
- [Kaur elected after setting aside the elec~ 
ion of Inder Devi under S, 13-00 read 
with S. 6 (4) of the Act. 

4, The election of Sadhu Singh as 
Sarpanch was challenged on the ground 
that Inder Devi has participated in ‘he 
election of Sarpanch and also: on the 
- ground that the Presiding Officer had 
‘helped Sadhu Singh out of the way by 
making him Sarpanch, The 'Prescrited 
Authority found that no proceedings 
were recorded ‘regarding election of Sar- 
panch and the Presiding Officer did not 
- give an opportunity ` to anyone iof the re- 
maining  Panchas to file nomination 
papers, The learned counsel for the peti- 
tioners has argued that the findings re- 
_corded by the Prescribed Authority re 
not correct and further the details re- 
garding the alleged impropriety commit- 
ted by the Presiding Officer! were rot 
given in the election petition. I do rot 
agree. with this contention. The findings 
of fact which the Presiding. Authority 


was competent to tecord ‘cannot be as- ` 


sailed in writ proceedings. The objection 
that the details of the improprieties had 
mot 
were neither raised before the Prescrib- 
ed Authority nor before the: Appellete 
Authority. The petitioners cannot assail 
jthe impugned orders in the writ petis 
tion on this ground: : 

` 8. The last contention of the learncd 
counsel for the petitioners is that Sec- 
tion 13-00 of the Act is ultra vires Ari- 
‘Iele 14 ofthe Constitution inasmuch, as 
the declaration” made thereunder “cannot 
be challenged in ` an slection petizicn. 
There is no force in this contention as 
well, S. 13-00 reads:—" 
_ "43-00. Grounds for which a candidato 
other. than the returned candidate may 
_be declared to have been elected :— 

(1) A petitioner may in addition to 
claiming a declaration that the election 


of. all or any .of the returned} candidate ~ 
.Əf a cognizable offence; 


.*Decided by Full Bench on order of iet- 


-is void, claim a further. declaration that 
he himself or -any other candidate ‘bas 
been duly elected. 


(2) If a petitioner has claimed’ an ad-- 


‘ditional declaration specified in: sub-see= 
tion (1) and the Prescribed Authority is 
“of opinion that in- fact the petitioner Or : 


“Vinod Kumar -v,- State (FB) ‘ 


been given in the election petition — 


ALR 


of valid votes, it shall after declaring 
the election of ‘the returned candidate to 
be void, declare the petitioner or such 
other candidate, as the case may be, ton 
have been duly elected.” 

9. There is nothing to suggest that a 
declaration made under sub-sec, (G) of: 
S. 13-00 cannot be challenged in an elec-' 
tion petition. In view of this it is difficult 
to hold that the provision contained 
thereunder is unconstitutional. 

10. In the result, the writ petition fails 
man Mekolseed with no order as io 
cos’ 


Petition ‘dismissed, 
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_ FULL BENCH* 
5, S. SANDHAWALIA, ©., Ju 
I. S. TIWANA AND . 
M, M. PUNCHHI, JJ. 
Vinod Kumar Sethi and others, Peti- 
tioners v. State of punish and another, 
Respondents, 


Criminal Mise. 
D/- 30-3-1982, 
(A) Criminal P, C. (2 of 1974), S. 482. 

Inherent jurisdiction —  Exyercise 
of, for quashing FIR and consequent 
investigation — Permissible, ` 

There is no blanket bar against the 
quashing of a first information report 
and the consequent investigation . (even 
before a charge-sheet is filed in Court). 
1970 Cur LJ.720 (Punj), Approved. AIR 
1974. SC 1146; AIR 1977 SC 2229; AIR 
1980 SC 326 and, AIR 1938 Mad 128, 
Distinguished, AIR 1968 SC 647 and AIR 
1945 PC 18, Rel. on, (Para 12} 

Though the High Court would have 
the inherent jurisdiction to quash the 
investigative process in a proper case, it. 
does not mean that this’ power is to be 
exercised indiscriminately. The’ requisite 
pre-conditions for the exercise of the 
power. must be satisfied. Without being 


No, 4022-M of 1981, 


_exhaustive these may be briefly sum= 


marised as: follows 

-(i) when the ‘first information ‘report, 
even if accepted as true, discloses no 
reasonable suspicion of the commission 





. erence made by S. S. ‘Sandhawalia, 
‘C. j. and M. M. Punchhi, Ta 
` 1981. 
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‘any other candidate received a majority ` 


Y 
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` colleçted in the course of an investiga- . 
' ton further disclose. ne .such as aaa 


(ii) 


when the materials. subsequently 


` offence at all; 


’ vestigation 


3 interference in the ends of justice; and 
(iv) that even if the first information - 
. report. or 
. purports to raise a susp:cion of a cogniz- 


‘even in the ancient concept of 


(iii) when the continuation of such in- 
would amcunt to an abuse 
of power by the police thus necessitating 


its subsequent investigation 


able offence, the High Court can still 
quash if it is convinced that the power 
of investigation has been. exercised mala 
fide. 

(B) Hindu Law — Streedhan — Dowry 
and traditional presents given to wife at 
the time of marriage — Right of exclu- 
sive ownership over such ‘property, 

The law, as it stands, today, visualises 
a complete and full ownership of her 
individual property by a Hindu wife and 
in this context the factum of marriage 
is of little or no relevance and she can 
.own and possess property in the same 
manner as a Hindu mabe. (Para 22A) 
.-It is purely a question of fact whe- 
ther the dowry or the traditional pre- 


„sents given to her, were to be individual- 


ly owned by her or had been gifted to 


` the husband alone or jointly to the cou- 


ple. One finds nothing in the ordinary 
dictionary meaning of the ‘dowry’ and 
Hindu 
Law with regard to th2 traditional pre- 
sents given at the wecding which can 
possibly bar the exclusive ownership of 


‘the bride in such property, Once it. is 


found as a fact that these articles _ of 
dowry were so given to her. individually 
and in her own right, then mere factum 
_of marriage would not alter any such 
property right and divest her of owner- 


: ship either totally. or ‘partially, (Para 24) 


_, What may be kept. in mind ig. that. the 
‘dowry and the. traditioral presents given’ 


to a hride . in a Hindu wedding may 


f “usually be put in three categories as un- 


der :—, . 

(i) Property ‘intended for eecluves use 
:of the bride, eg., ber. personal jewellery 
„and wearing apparel. ete,. - 

(ii). Articles of dawry ‘which cray: be 
‘for common use. and- enjoyment: in the 
matrimonial home, 

' (iii) Afticles given’ as présents’ to the 


-husband or the pareiits-in-law and other 


‘members of his family. 
As regards the third 
presents and. gifts. intended.for the: bus- 


` (Para -287 


Vinod Kumar-v. State (FB) - 
‘band or his relations: after delivery . 


(Paras 12, 13 and 20) 


category _ those: least. difference. to this. vested right 


: ownership. . 


t 


C P&H: 373 


would pass into their ownership and 
may well cease to be the property of the 
bribe. This would be so also as the tradi- 
tional presents ete. given by the hus- 


- band and parents-in-law to the bride at 


or about the time of wedding would pass 
into her ownership, Similarly as regards 
the first category of articles meant for 
the exclusive use of the bride, she would 
retain her pristine. ownership therein ir- 
respective of her entry and presence in 
the matrimonial home or that of her 
parents-in-law. As regards category (ii) 
it is purely a question of fact whether 
the articles of common use and enjoy- 
ment were given and intended to be the 
exclusive property of the bride or other- 
wise, Mere joint enjoyment thereof does 
not necessarily divest a Hindu wife of 
her exclusive ownership or to make it 
joint property by the mere factum of 
such user. The break-down of the mar- 
riage or the splitting up of the. matri- 
monial home would inevitably involve 
the revocation of such. leave and licence 
by the wife thus resuscitating her right 
to exclusive possession. } (Para 28) 

There is nothing in the codification of 
Hindu Law which in any way abolishes 
the concept of Stridhana or. the right of 
a Hindu wife to exclusive individual 
ownership. Indeed the resultant effect of 
such enactments is to put the Hindu fèe- 
male wholly at par with the Hindu male, © 
if not at a higher pedestal with regard 
to individual ownership of the property. 

(Para 35) 

(©) Hindu Marriage Act (25 of 1955), 
S. 27 — Applicability — Not. applicable 
to articles of dowry given to wife ex- 
elusively, 

The express words of S. 27 refer to 
property which may belong jointly to 
both the husband and the wife. It no- 
where says, that all the wife’s property 
belongs jointly to the couple or that 
Stridhana is abolished and she cannot 
be: thé exclusive owner thereof. The 
statute expressly recognises that proper- _ 
ty which ‘is exclusively owned by the ` 
wife is-not within the. ambit of Sec, 27 
and it is concerned only with that pro- 


.perty presented at or about the time of 


the marriage, and belonging jointly to 


‘the couple...Once it is held as a matter 


of fact that certain articles of dowry 
were . given to be exclusively owned by 
the „wife then. S.. .27 can make not- the — 
“of 
. .{Para 38) 
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(D) Civil P. C. (5 of 1908), O. 32A — 
Scope — Concept of Streedhan not af- 
fected. : 


The recently inserted provision of 
O. 32A does not adversely affect’ the sub- 
stantive right of a Hindu wife to own 
and possess property in her own right. 
These provisions are pristinely procedu- 
-al and cannot even remotely E impinge 
on the concept of Stridhana and the ab- 
solute ownership of property by Hindu 
women, (Para 31) 


(E) Hindu Succession Act (30,of 1956), 
S. 14 — Scope — Right of absolute 
ownership of Hindu women over her 
Streedhan, : : 


The provisions of S. 14 indeed show 
the concern and the object of the law to 
remove all fetters on the ownership of 
property by a Hindu female arid confer 
absolute ownership on her with regard 
thereto, It deserves recalling that prior 
to the codification of the law there was 
the well known concept of: limited 
ownership known as a ‘Hindu Woman’s 
Estate’. The provisions of S. 14 virtually 
abolishes those limitations thereby mak- 
ing a Hindu female an absolute owner 
of her property and indeed putting her 
. on a higher pedestal than a Hindu male 
who may well be subject to the limita- 


tions of a Hindu Coparcenary. (Para 33)- 


(F) Dowry Prohibition Act: (28 of 
1961), S. 2 — Voluntary and affectionate 
giving of dowry and traditional, presents 
— Not covered by Act. \ 

The Dowry Prohibition Act does not, 
in any way, bar the traditional giving of 
presents at or about the time of the 
wedding, which may be willing. and af- 
fectionate gifts by parents and close re- 
lations of the bride to her. Such pre- 
sents or dowry given by the parents is, 
therefore, not at all within the definition 
of the statute. Consequently, dowry as 
commonly understood is something dif- 
ferent and alien to the peculiar defini- 
tion thereof in the Act. A voluntary and 
affectionate giving of dowry and tradi- 
tional presents would thus be plainly 
out of the ambit of the particular defi- 
nition under the Act and once that is so 
the rest of the provisions thereof would 
be equally inapplicable. Consequently 
the argument that the applicability of 
the special provisions of the Dowry 
Prohibition Act would exclude the gene- 
ral provisions of the Indian Penal Code 
would not even arise and in any case 
has no validity, : (Para 38) 
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(G) Dowry Prohibition Act (28 of 
1961), S. 2 — Penal Code (1860), S. 406 
Offences under the Act and under 
S. 406, I. P. C. — Cannot stand together 
On same set of facts. 


A ‘plain reading of the definition of 
dowry under the Act would show that 
it means any property given directly or 
indirectly as a consideration for the 
marriage of the said parties. Now once 
that is so, dowry of this kind is in fact 
a quid pro quo for the marriage itself. 
Inevitably it would follow that whatever 
is given as consideration for the marri- 
age itself cannot possibly be deemed in 
the eye of law as an entrustment or 
passing of dominion over property. The 
necessary result, therefore, is that the 
same set of facts allegediy constituting 
an offence under the Dowry Prohibition 
Act cannot possibly come within the 
ambit of S. 406, I. P. C. This would be 
plainly a contradiction in terms. One of- 
fence is rested on property forming the 
consideration for the marriage as such, 
whilst the other visualises the entrust- 
ment and passing of dominion over pro- 
perty individually owned. The offences 
under the Dowry Prohibiton Act and un- 
der S. 406, I. P. C, thus cannot stand 
together on the same set of facts, ~ 

(Para 39) 

(H) Penal Code (45 of 1860), S. 406 — 
Entrustment — Charge of criminal breach 
of trust by wife against her husband 
and his close relations — Maintainability. 
(1963) 65 Pun LR 667 and 1979 Cri LJ 
493 (Punj & Har), Overruled. 

The very concept of the matrimonial 
home connotes a jointness of possession 
and custody by the spouses even with 
regard to the moveable properties ex- 
clusively owned by each of them. It is, 
therefore, inapt to view the same in 
view of the conjugal relationship as in- 
volving any entrustment or passing of 
dominion over property day-to-day by 
the husband to the wife or vice versa. 
Consequently, barring a special written 
agreement to the contrary, no question 
of any entrustment or dominion over 


property would normally arise during 
coverture or its imminent break-up. 
Therefore, the very essential prerequi~ 


sites and the care ingredients of the of- 
fence under S, 406 would be lacking in 
a charge of criminal breach of trust of 
property by one spouse against the 
other, Inevitably, therefore, the purport- 
ed allegations of breach of trust between 
husband and wife so long as the conju- 


~ 
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gal relationship lasts and the matri- 
monial home subsists, cannot constitute 
an offence under S. 406 subject to any 
special written agreement. Equally, as 
against the clọse relations of the hus- 
band, no facile presumption of entrust- 
ment and dominion over the dowry can 
be raised prima facie and this inevitably 
has to be by a subsequent conscious act 
of volition which ‘must be specifically 
alleged and conclusively established by 
proof. (1963) 65 Pun LR 667 and 1979 
Cri LJ 493 (Punj & Har), Overruled. 
(Para 56) 
Cases Referred : Chronological Paras 


AIR 1980 SC 326 : 1980 Cri LJ 98 5, 10 
1979 Cri LJ 493 : 80 Fun LR 737 


29, 30, 34, 55 
AIR 1977 SC 1489: (1977) 2 SCC 699: 
` 1977 Cri LJ 1125 19 


AIR 1977 SC 2229: 1977 Cri LJ 1900 5, 9 
ILR (1977) 1 Punj & Har 642: 1977 
Hindu LR 175 (FB) 41 
AIR 1974 SC 1146 : 1974 Cri LJ 802 
5, 7, 8 
AIR 1970 SC 786: 1970 Cri LJ 764 19 
1970 Cur LJ 720 (Punj) 6, 12, 16 
AIR 1968 SC 647 ; 
ATR 1965 SC 1433 : 
431 
(1963) 65 Pun LR 667 54 


8 
7965 (2) “Cri LJ 
45 


` AIR 1960 SC 866 : 1960 Cri LJ 1239 13 


AIR 
AIR 


1951 Cal 69 : 52 Cri LJ 723 (FB) 45 


ILR (1949) 1 Cal 454 46 
AIR 1949 Nag 34 39 
’ AIR 1948 Cal 292 : 49 Cri LJ 543 46 


AIR 1945 PC 18: 46 Cri LJ 413 


6. 10, 11, 13, 16, 18 


AIR 1938 Mad 128: 39 Cri LJ 264 11 
AIR 1938 Mad 129: 39 Cri LJ 261 11 
AIR 1933 Cal 582: 34 Cri LJ 958 46 
AIR 1929 PC 181 : ; 39 
1901 AC 495: 85 LT 289: 50 WR 139; 

Quinn v, Leathem 8 
(1866-68) 3 Mad HCR 272 22A 

M. C. Bhandare, Sr. Advocate (M/s. 
K. S. Thapar, K. G. Bhagat, M. L. 
Sharma and Miss S. E. Taungue, with 


him), for Petitioners, M. J. S. Sethi, Ad- 
ditional Advocate General, for the State; 
A. S. Rupal, for Respendent No. 2. 


S. S. SANDHAWALIA, C. J.:— Do 
the bonds of matrimony inhibit a prose- 
cution for breach of trust betwixt the 
spouses inter se, and in particular with 
regard to the wife’s dewry, is the spinal 
issue which has necessitated the refer- 
ence of these twelve cases for an auth- 
oritative decision by the Full Bench. 


Vinod Kumar v. State (FB) 


1950 Nag 99 : 51 Cri LJ 607 46. 
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Allied thereto is the equally (if not 
more) significant question whether 
the High Court has the power in its in- 
herent jurisdiction to quash the police 
investigative process before it reaches a 
Court of law for trial. 


2. The matrix of facts may be noticed 
from Criminal Misc. No. 4022 of 1981 
Vinod Kumar Sethi v, State of Punjab 
and others. The petitioners therein are 
the husband, the mother-in-law and the 
father-in-law of respondent No. 2 Smt. 
Veena Rani. The marriage of Smt. Veena 
Rani respondent to Vinod Kumar Sethi 
petitioner took place at Bhatinda on the 
28th of January, 1979; according to 
Hindu Vedic rites. It is plain that the 
marriage did not subsist and on the 18th 
of April, 1980. Veena Rani respondent 
addressed an application to the Senior 
Superintendent of Police, Bhatinda. 
Therein she alleged that at the time of 
her marriage she had received substan- 
tial presents of ornaments, valuable 
clothes, furniture and other household 
articles besides Rs. 21,000/- from her 
parents and relations as also from her 
husband and mother-in-law as dowry 
and in consideration of the marriage. 
She claimed that all these items of pro- 
perty over which she had absolute con- 
trol had become her Stridhana. It was 
further stated that as a dutiful wife and 
as daughter-in-law she reposed full faith 
in her husband and her parents-in-law 
and entrusted all the properties afore- 
said to them as detailed in annexures 
‘A’ and ‘B’ to the application. It was 
then alleged that after the marriage, all 
the three petitioners starteq mal-treat- 
ing her for extracting more dowry from 
her parents and made repeated demands 
from “time to time to this effect. When 
these were not satisfied she was ex- 
pelled from the house in her wearing 
apparel and deprived of all. the articles 
of her dowry around January, 1981. 
Thereafter she made demands for the 
return of the aforesaid property which 
allegedly had been entrusted to the 
petitioners but refused to do so, On 
these facts it is alleged that the three 
petitioners in conspiracy with each other 
were misappropriating her dowry and 
converting it to their own use in breach 
of the entrustment made to them. On 
the basis of the application aforesaid, a 
first information report was registered 
at Police Station Kotwali, Bhatinda, un- 
der 5. 406, I. P. C, and for other of- 
fences, 


I 
l 
i 
t 
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3. According to tha petitioners during’ 
{of the- 


_ the course of the investigation 

aforesaid: first information report the 
. three petitioners were arrested on the 
and of July, '1981, and locked up in -the 
Police Station for 24 hours and their re- 
mand was taken for four days after whick. 
they were released on bail. It lis fur” 
ther alleged that all of them were 
tortured to the maximum extent and 
the respondent with the help | | of ` the 
police demanded Rs. 1 ,08,000/+ ‘(One- 
Lakh) but the petitioners could - only 
arrange Rs. 50,000/- which: were given 
to the police. The police party. was alsa 
handed over gold weighing 30 tolas.. After 
. investigation, challan was filed | in the 
Court. of the Judicial Magistrate, 
':Bhatinda, and the petitioners then pre- 
ferred the petition seeking the quashing 
of the whole proceedings as a | blatant 
abuse of the process of the Court. 


4 A similar set of petitions pain up 
before my learned brother Punchhi, J., 
sitting singly who by his lucid order of 
the 6th of March, 1981, referred the 
cases for an authoritative decision in 
view of the larger issues involved, Later 
other petitions raising the identical issues 
and claiming the same relief of the quash- 
ing of the proceedings were also (directed 
‘to be listed before the Full Bench, 


-< 5. H is the admitted position that in a 
number of these criminal miscellaneous 
petitions, the matter is as yet only at the 
investigative stage in pursuance Of the 


. registered first information reports and: 


no final report under S. 173 of the Code 
of Criminal Procedure has been 'filed ‘in 
any Court of law. In these cases a stre- 
nuous preliminary objection at the very 
threshold has been pressed on behalf of 
the respondent-State of Punjab. Mr. 
Mohinderjit Singh Sethi, the learned 
Addl, Advocate General took up the 
firm stand. that the High ‘Court |had no 
furisdiction to quash a first ‘information 
report and to halt the investigation 
{pursuant thereto) in its tracks. | In es- 
sence the contention was that il the 
stage of filing a challan in a Court of 
law is ‘arrived, the arm of the law un- 
der S, 482 of the Code is not 
‘enough to reach the statutory -‘investiga~ 
tive right of ‘the police. In ‘put-shell ` the 
argument is that the inherent jurisdic- 
tion to ‘quash’ arises only when the: pro- 
ceedings “enter the ‘precincts: Jof- the 


Court of law and not ‘earlier: Particular” 
on: 


‘. reliance” in “this context was placed 


f | 
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“into criminal offences, 


long” 
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the ob aiani ` of ‘the final Court ‘ 
Jehan Singh ‘Delhi Adninistaton 
AIR 1974 SC 146: Kurukshetra Univer- ` 
sity v. State of Haryana, AIR 1977 SC _ 
2229 and State of Bihar v, J, A.. C Sal- ` 
danha, AIR 1980 SC 326. ` 


$. There is no, gainsaying the ‘fact that 
the question raised by the learned, Addi= 


-tional Advocate General is of obvious a 


Significance and not altogether free from _ 
difficulty because a penumbral area does 
seem to exist on the point, ‘However, 
within this jurisdiction it would be ur- 
necessary to examine ‘the matter afresh 
on first principles because ` it îs not alto- 
gether res integra. The identical point ` 
chad earlier arisen before a Division 
Bench, to which I was a party in Saral 
Beopar Association v. State of Haryana, 
1970 Cur LJ 720. and the specific’ ques- 
tion for determitiation framed by me in 
the order of reference was in the follow» 
ing terms :— 

“Is the High Court under Sec. 561-A, 
Criminal Procedure Code, empowered in 
an appropriate case to interfere and 
quash criminal proceedings during tha. 
pendency of an investigation by the 
police and before a report under. S, 173, 
Criminal Procedure Code, has been filed 
in a Court of competent jurisdiction?” 
` The Division Berich after a broad con- 
spectus of first principles, the relevant .. 
statute, and the precedent then existing, . 
rendered a somewhat halting answer to | 
the issue in the following terms :— 

“+ “Tn theif view of the matter, the . 
‘broad proposition that the Court can in 
No case interfere with the ‘investigation ` 
of the case does not appear to be justi- g 
fied, On reference to the various provi- 
sions contained in the Code.of Criminal 
Procedure relating to the investigation 
it will be seen 
that the investigation is not entirely . in- - 
dependent of the Court: but is to some 
extent, though limited, under: the super-- 
vision of Magistrate, who can be ap- 
proached. not only by the investigating ` 
officer but also by the accused to issue . 
necessary process and pass orders in aid. - 
of proper and fair investigation of 
case, There can, however, be no doubt 


that, as ruled by their. Lordships.of the - 


Supreme Court and earlier by the Privy. ` 


Council’ in Khawaja. Nazir Ahmad’s case. - 


(AIR 1945: PC 18) (supra),. the power of 


investigation so far as it vests. exclusive- .-- 
‘ly in the police. or investigating . -agency : : 
-is not to be- interfered with by the 
“Courts; - and 


-~ the-: investigating! ..agency 


the -. 
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should be left fo carry. en investigation 
without, any interference, This however, 
clearly postulates that the investigation 
so long as if is in accordance with the 
provisions of law canno:. be interfered 
Ywith and it does not give immunity to 
investigation which is not in consonance 
with the relevant provisions of law gov- 
erning the particular case or is in breach 
of them.” 

However, on the particular facts of the 


ease it was held that the first information . 


report did disclose a cognizable offence 
which the police was ent-tled to investi- 
gate and the relief of auashing the in- 
vestigation was consequently declined. 
It is thus plain that on the ratio of Saral 
Beopar Association’s case (supra) there 
is no blanket bar against the quashing 
of procéeding at the inveastigative stage. 
Therefore the real questien now is whe- 
ther the aforesaid view has been eroded 


by the subsequent decisions or observa- 


tions of the final Court. 


7. Now primary reliance on behalf of 
the respondent-State was on Jehan 
Singh’s case (AIR 1974 SC 1146) (supra) 
and in particular to the collowing obser- 
vations in the penultimate paragraph 
thereof (para 17):— 

“For the ‘foregoing reasons, we would 
hold that the petitions under S. 561-A 
were liable to be dismissed as premature 
and incompetent. On this short ground, 
we would dismiss: this appeal.” 


On the basis of the aforesaid observa- 
tions it was sought to be contended that 
a claim for quashing before the charge- 
sheet is filed under S. 175 of the Code of 

- Criminal Procedure would be both in- 
competent and premature. 


3. .I am inclined to tha view that the 
stand is not well-conceived. A closer 
analysis of the. judgmant in Jehan 
Singh’s case. would disclose that it does 
not lay down any absolute and inflexi- 
ble bar against. the quashing of a first 
information report prior to the filing of 
a charge-sheet. -Were it to be so, then 
the only- question -calling for enquiry 
would be the factual on2 whether 
charge-shéet had. been filed. in Court or 
not and nothing else. Far from doing so 
the Bench’ in: Jehan Simgh’s case ex- 
pressly noticed that: the real issue was 
whether the -allegations in the first in- 

` formation report, if. assumed. to be cor- 
rect, did-or did not constitute the of- 
fence: of theft or its. aketment. Their 
Lordships thereafter closely weighed: the 


x 
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. terms found 
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contents of the first information report 
and came to the conclusion that the, . 
facts. therein, if accepted, would disclose 
the commission of a cognizable offence. 
It was after arriving at this finding that 
the Court refused to quash the proceed~ 
ings and held the petition as premature . 
and incompetent. Perhaps the afore- - 
quoted observations in the penultimate 
paragraph of the report, if read in total 
and abstruse isolation, can be twisted to 
mean as if an application for quashing 
the proceedings is either incompetent or 
premature till the challan is filed but as 
observed in Quinn v., Leathem (1901) 
AC 495 ‘and approved in State of Orissa 
v. Sudhansu Sekhar Misra, AIR 1968 SC 
647, it is not a profitable task to extract 
a sentence here and there from a judg- 
ment and to build upon it. 
ratio of Jehan Singh’s case, as I look 
at it is that in a case where the first în- 
formation ‘report does disclose a cogniz- 
able offence the Court would be ex- 
tremely loth to interfere with the in- 
vestigation pursuant thereto, 


9. What I have said above applies 
equally to the following observations in 
Kurukshetra University v; State of Har- 
yana, AIR 1977 SC 2229, on which heavy ` 
reliance was also sought to be placed on 
behalf of: the Tespondent-State (para 2): 

“It surprises us in the extreme that 
the High Court thought that in the exer- 


- cise of its inherent powers under S. 482 


of the Code of Criminal Procedure, it 
could quash a First Information Report, 
The police had not .even commenced in- 
vestigation into the complaint filed by 
the Warden. of the University and no 
Proceeding at all was pending in any 
court in pursuance of the F. I. R. It 
ought to be realised that inherent powers 
do not confer an arbitrary jurisdiction 
on the High Court to act according to 
whim or „caprice. That statutory power 
has to be exercised sparingly, with cir- 
cumspection and in the rarest of rare 
cases,” 

On the aforesiad premises the . learned 
Additional Advocate General had canvas- 
sed that these observations spell out a 
total ban on the quashing of a police 
investigation till the matter reaches a. . 
Court of law. I, however, : regret 


in any such. „abstruse. light. It is signi- 
ficant to recgll- that. their. Lordships in 
that ‘the first information .. 
report ‘disclosed . :@. cognisable offence and. : 


- therefore, the police. could not refuse to > 


The true a 


my . 
- inability tọ construe these ` observations R 


‘ 


' carved out as under :— . 
eSendenes No doubt, if no cognizable of- 
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act on the Sopian lodged by the Uni- 
versity, Further the police had not even 
commenced - investigation . when the pro- 
ceedings were quashed’ by; the High 
Court. In fact’ the. ultimate! conclusion 
that ‘the statutory power hasi to be ex- 
ercised sparingly, with circumspection 
and in the rarest of rare cases in a con- 
text where the matter had |as yet not 
reached the Court is indicative of the 
fact that the final Court did Inot totally 
~ and mathematically rule out quashing at 
the investigation stage, 

10. Our attention was then drawn to 
the recent. judgment in State of Bihar 
v. J. A. C. Saldanha, AIR 1980 SC 326, 
wherein Desai, J. speaking for’ the 
Bench noticed the well-defined and well- 
demarcated function in the field of 
crime detection, ‘and its subsequent ad~ 
` judication, betwixt’ the police! and the 
Magistrate. , After referring to Khwaja 
Nazir Ahmad’s case (AIR 1945 PC 18) 
(supra), it was observed thatthe power 
of the police to investigate into a cog- 
nizable offence is ordinarily |not to be 
interfered with by the judiciary. This 
judgment also nowhere lays down any 
absolute interdict against the wholesome 
and supervisory power òf the judicial 





_ process over an investigation which may 


be wholly unwarranted in law and a 
clear abuse of process, 

11, Before parting with the aforesaid 
precedent, it must be pointedly noticed 
that the common streak which runs 
through all of them is the approval or 
the affirmative of the much quoted pas- 
the 


sage of Lord Porter, rendering 


opinion of the Judicial Committee in. 
case (supra). . 


Khwaja Nazir Ahmad’s— 
What, however, seems to (have been 
missed is the fact that the Privy Coun- 
cil spelt out no absolute rule jof barring 
the jurisdiction of the High Court alto- 
gether at the investigative stage as is 
manifest from the notable | exception 


' fence is disclosed and still more if no 
offence of any kind is disclosed, the 
police would have no authority to 


undertake an investigation and for this 
reason Newsam, J. may well have de-. 
~ cided rightly in ATR 1938 Mad 129. But 
that is not this case.” . 
It deserves highlighting that in Khwaja 
Nazir Ahmad’s case (supra), the first in- 
: formation report clearly spelt out an of- 
fence under S. 409, I. P. C. and possib- 


ly. also one against S, 420, LP.C, Clear- 
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‘istence of a complaint before 


ALR. 
ly enough, the case was not one where 
the investigation did not raise a reason~ 
able ‘suspicion of the commission of ‘a 
cognizable offence. The case, In re: T. 
Tirumali Mudaliar, AIR 1938 -Madras 


128, approvingly referred to by their” 


Lordships pertained to a private com- 
plaint filed in the court of a’ Magistrate 
and is thus not directly in aid of the 
point at issue. Nevertheless, Newsam, J, 
whilst quashing the complaint had ob- 
served as follows :— 

iaaa Since prevention is always, bet- 
ter than cure, the obligation to prevent 
specious and spitful criminal prosecu- 
tions for actions which, though strictly | 
dishonourable, yet do not amount to 
crimes, is one that must never be 
shirked.......... as : 


12, From the analysis of the afore- 


said - precedents it ` would appear 
that the subsequent decisions of the 


final Court have not overridden the 
ratio in Saral Beopar Association’s 
case (1970 Cur LJ 720) (Puni) 
(supra). I am, therefore, unable to find 
that either the statutory provisions or 
the binding precedents in any way place 
a blanket bar against the quashing of 
proceedings by the High Court in its in- 
herent jurisdiction at the investigative 


‘stage or to place the later process be- 


yond the pale of judicial scrutiny. 

13. “Having opined as above, I must 
strike the strongest note of caution in 
this context, Though I have held that 
the High Court would have the inherent 
jurisdiction - to quash the ‘investigative 
process in a proper case, it does not 
mean that this power is to be exercised 
indiscriminately.. The affirmance of such] ` 
a power is one thing but using it like 
the proverbial ‘bull in a ‘China shop’ is 
altogether another. It calls for a strong 
reminder that even where the proceed- 
ings have reached the Court by way of 
a charge-sheet or in the case of the ex- 
e it well 
defined limitations for quashing . the 
same were authoritatively spelt; out in 
R. P. Kapur v. State of Punjab, AIR 
1960 SC 866. It is broadly within the 
parameter spelt out thereby (though 
they are not absolutely exhaustive) that 
the power to' quash proceeding has to 
be exercised even with regard to cases 
pending in the Court. It follows that 
even a more, stringent criterion woul? 


apply in quashing a first information.. y 


report and the subsequent. police investi- 
eee before a’ charge-sheet is filed. One 
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must strongly hearken io the warning 
in Khwaja Nazir Ahmad’s case (AIR 
1945 PC 18) (supra) that in India the 
police havea statutory right to investi- 
gate cognizable offences under. the Code 
and the judiciary should not interfere 
with the police in matters which are 
-within their province and into which 
the law imposes upon them the anity of 
an enquiry. 

14. What then one may ask are the 
very pre-requisites for entering the 
arena for quashing a first information 
report and the investigation pursuant 
thereto even before a charge-sheet is 
put in Court? Inevitably reference must 
first be made to the statutory provisions 
of the Code. Section 134 provides for 
the information in cegnizable cases 
whilst the succeeding S. 155 pertains to 
such information in non-zognizable cases 
and bars a police officer from investi- 
gating therein without the order of a 
Magistrate, Section 156 g-ves a statutory 
right to the police officer to investigate 
cognizable offences within their jurisdic- 
tion whilst the procedure for such in- 
vestigation is spelt out zs under :-— 

“Section 157 (1). If, fom information 
received or ‘otherwise, an officer in 
charge of a police station has reason to 
suspect the commission of an offence 
which he is empowered under S. 156 te 
investigate, he shall forthwith send a 
report of the same to a Magistrate em- 
powered to take cognizance of such of- 
fence upon a police report and shall 
proceed in person, or shall depute one 
of his subordinate officers not being be- 
low such rank as the Stete Government 
may, by general or special order, pre- 
scribe in this behalf to >roceed, to the 
spot, to investigate the [acts and cir- 
cumstances of the case, and, if neces- 
sary, to take measures fer the discovery 
and arrest of the offende:; 

Provided that.:.......... y 

15. The meaningful words in the 
above provision, are underlined and it 
would follow therefrom that a reason- 
able suspicion about, the commission of 
a cognizable offence in the mind of a 
police officer is the pre-requisite for en- 
tering into an investigation. To repeat 
the statutory sanction r the very sine 
qua non for a lawful investigation by the 
police under Sections 15€ and 157 is the 
Teasonable suspicion of a cognizable of- 
fence. Therefore, if the :nformation with 
a police officer as record2d does not dis- 
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close any cognizable offence whatsoever 
then the statutory mandate for investi- 
gation would be lacking and non-exist~- 
ent, It, however, bears repetition that 
the phraseology of - ‘reason to suspect 
the commission of an offence’ has to be 
construed liberally in favour of the in- 
vestigating agency. Both on principle 
and on the relevant provivisons of the 
Code. I am inclined to hold that 
where the recorded first information 
report, when accepted as true, still dis- 
closes no cognizable offence whatsoever 
then this would attract the inherent~ 
jurisdiction of the High Court. 


16. However, one cannot jump to the 
conclusion that merely because the first 
information report does not disclose a 
cognizable offence, it must necessarily 
be quashed along with the consequential 
investigation. What has to be sharply 
borne in mind is the oft-repeated adage 
that the first information report is not 
an encyclopaedia of the investigation in- 
to a criminal offence. Nor is it a inflex- 
ible pre-condition for entering into an 
investigation. It hag been authoritatively 
pointed out in Emperor v. Khawaja 
Nazir Ahmad, AIR 1945 PC 18, as fol- 
lows :— 

TA But, in any case, the receipt 
and recording of an information report 
is not a condition precedent to the set- 
ting in motion of a criminal investiga- 
tion. No doubt in the great majority of 
cases, criminal prosecutions are under- 
taken as a result of information receiv- 
ed and recorded in this way but their 
Lordships see no reason why the police, 


if in possession through . their own 
knowledge or by means of credible 
though informal . intelligence which 


genuinely leads them to the belief that 
a cognisable offence has been committed, 
should not of their own motion under- 
take an investigation into the trust of 
the matters alleged..........” 

Apart from the above, sometimes, the 
first information report may be record- 
ed on the basis of very brief and inad- 
equate facts, It may be so done either 
for the paucity of precise information 
on the point and the urgency of com- 
mencing investigation, or some times 
even by the inapt or if one may say so 
inefficient recording of the information 
by a very junior police officer, It has 
-been held that there would be no bar 
to its foundation being no other than a 
cryptic and telephonie information. 
Therefore, the solitary factor that what 


P. & H. 379 . 


‘investigation 
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has been recorded as the first informa- 
tion report, does not come squarely 
within the ambit of a cognizable offer.ce, 
does not straightway warrant the quash- 
ing of the proceedings. If its ‘subsequent 
clearly discloses material 


‘pointing to the commission of a serisus 


` sometimes 


` startling results, 
‘the police finds a dead-body on the road 


cognizable offence, the police’ cannot be 
halted in their tracks. To put it in otaer 
words, the first information report may 
be no more than the tip of 
iceberg which on a deeper probe 
would lead to the discovery of a huge 
mass of gravely incriminating facts. 
This aspect was rightly highlighted by 


an 


' the Bench in Saral Beopar Associaticn’s 
(1970 Cur LJ 720) (Puni) (supra), 


case 
in the following words :— 

ANT A different view would lead to 
‘Take the case wh2re 


without any obvious mark of, injury on 
it, Nobody knows how the deceased had 
met his end. The police is inforn‘ed 
merely about the presence of! the dead 
body or a police official just comes 
across it, Can it be contended with any 
seriousness that in such a case if a 
Police official starts investigation to find 
out whether any offence has been com- 


‘ mitted in respect of the deceased, such 
‘investigation 


can be stopped; or should 


not he allowed to proceed merely be- 


` eause the information on which it com- 


` vestigation is conducted 


' sion of a cognizable offence, 


mences does. not disclose a cognizable 
offence, It would be only after some m- 
that the police 
will be ina position to find out whether it 
is a case of natural death, suicide or 
culpable homicide or murder, If the 
contention, that unless the police is able 
to satisty the Court that it’ is in posses- 
sion of information about the comms- 
it canrot 


proceed to investigate, is accepted it 


' would lead to the conclusion that in a 


" above 


. for quashing the proceedings. , 
this is no warrant for holding that citker . 
_ because, a defective first information re- . 


case like the one that has been cited 


“above, the Court must step in and stop 


the investigation. This, in my opinion 3s 


“ not warranted by the provisions of Sec- 
' tion 561-A, 


Criminal Procedure Code, 


nor by any other provision of _ the 


Code..........” 


17. It necessarily follows from the 
that if the first information re~- 
port. discloses no cognizable offence 
whatsoever, it would give the court jur- 
isdiction for entering into. an enquiry 
Howev2r, 
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. port has been recorded or at the time of - 
. commencing the investigation, the infor- 


` of power by the police. 


ATR, 


mation was cryptic, yet the subsequent 
investigation must be quashed irrespeec- 
tive of all other considerations. Indeed, 
the true test appears to be that when* 
challenged the investigation agency, 
even on the basis of all the material 
collected by it, is unable to show that 
there is reason to suspect the commis- 
sion of a cognizable offence, it would be 
then and then alone that the inherent 
jurisdiction can warrant the quashing of 
the investigation itself, being a patent 
harassment to the accused. It deserves 
highlighting that the core of the juris- 
diction herein is the satisfaction of the 
court that it amounts to a clear abuse 
Therefore; it 
would be an overly. technical and. indeed 
an erroneons assumption to hold that if 
the first information report discloses no 
cognizable offence, the investigation must 
be quashed even though meanwhile 
enough incriminating material has been 
collected by the police agency to point 
to the commission of a cognizable crime. 
In such a situation, the court is entitled 
and indeed bound to examine such 
material, if necessary, though always 
keeping the salutary rule in mind that 
the police has a statutory right to in- 
vestigate and the judicial process should 
not be overly zealous to interfere into 
this complementary statutory power, It 
must, however, be made clear that the 
examination of the material, in this con- 
text, is not to be confused with the ap- 
praising of evidence at a trial or the 
sufficiency thereof, The High Court can- 
not embark on ah enquiry as to whether 
the evidence collected in the case is re- 
liable or not. Reference in this connec- 
tion may be made to S. P. Jaiswal v. 
The State and another* where ‘Kapur, J. 
adverted to the material collected in the 
course of investigation including the 
police diary for exercising the power to 
quash proceedings under S. 561-A, Cri- 
‘minal Procedure Code. It must, however, 
be borne in mind that that was a case 


‘where the proceedings had reached the 


court, though they were at a relatively 
preliminary stage, of 4 charge-sheet filed, 


18. From ths aforesaid discussion, ` i# 
emerges that the ‘statutory right of the 
police to commence investigation is rest- 
ed on the. reasonable Suspicion of the 
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` 


‘commission of a cognizeble. offence, 
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’ The 


; . foundations ` thereof ‘are rooted in Sec- 


E 


_ sions. Consequently, the 


‘tions 154, 156 and 157 of the Criminal 
Procedure’ Code and one cannot presumë 
any unfettered power in the ` hands of 
the police tó launch or. an investigation 
independeritly of the aforesaid provi- 
information in 


‘ fhe possession of the police or as record- 


a 


., investigate 


ed in the first information report, must 
‘prima facie be a pointer to the commis- 
sion of ‘a cognizable ofterice. Once . that 
condition ‘is satisfied, the courts must as 
a general rule abstain from interfering 


` in the investigative process, and the ‘rule 


in Khwaja Nazir Ahmed’s case (AIR 
' 1945 PC 18) (supra) would be at once 
` attracted to such a situation. There is 
an obvious danger that stopping an in- 
~ vestigation in this context, would be far 


from promoting the ends of justice and 


` may inhibit ‘the police from bringing 


` serious criminals to boak. 


19. The ‘question nevertheless 
mains — whether the Lands of the court 
are totally tied where the first informa- 
„tion report ‘purports to disclose the com- 
“mission of a cognizable offence? It bears 
repetition, that generally’ speaking in 
such a case, the court must not trench 
upon the lawful power of the police te 
into cognizable offences. 
` Nevertheless; even in such a case, if it 
. can be established beyend all doubt that 

‚the investigation is mala fide and 

‘ amounts to a pure harassment and abuse 

of the statutory process, tle court is not 

„totally barred from interfering. It was 

‘apparently a situation cf this kind where 

a first information report was registered 

against the Addl: Distrizt Magistrate, Go- 

rakhpur, alleging serious cognizable of- 

fences against him, in S. N. Sharma v. 

Bipan Kumar Tiwari, AIR 1970 SC 786. 

Though. their Lordships held. that: Sec- 

_tion 159 of the Code vested no power in 

a Magistrate to stop the investigation 

yet the situation was not, wholly with- 

out remedy, li was observed as under 

_ (para 7):— 

is it appears. to. us that, though the 

“ Code of Criminal Procedure gives to the 
. police unfettered power to investigate all 

cases where they suspect that a cogniz~ 
^ able offence has. been committed, in ap- 


~ propriate cases an aggrieved. person - can.” 


-always seek a remedy -by invoking the 
: power of the High Court. under Art. 226 
of the Constitution under which, if the 
High Coit could’ be ‘canviriced that the 
power of investigation nas been exercis- 
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‘mus ‘restraining the police. officer 


re- and criminal matters, 


_for making these 


“ought not to be 


“tion feport and the consequent 
"gation 


“quisite- pie-vonditions: foriviuilated ° 
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ed by a police officer ‘mala fide, the High 
Court- can always issue a writ of manda- 
from 
misusing his legal powers... 

I, however, see no reason a the iden- 
tica] relief cannot be accorded in the 
exercise of the inherent powers under 
Section 482 of the Criminal Procedure 
Code, Indeed, the language of this pro- 
vision is of a wider amplitude. This has 
been authoritatively so held in State of 
Karnataka v. L. Muniswamy, (1977) 2 
SCC 699: (AIR 1977 SC 1489 at p. 1492), 
in the following words:— 

“a. In the exercise of this whole- 
some power, the High Court is entitled 
to quash a proceeding if it comes to the, 
conclusion that allowing the proceeding - 
to continue would be an abuse of the 


_ process of the Court or that the ends of 


justice require that the proceeding ought 
to be qtiashed. The saving of the High 
Court’s inherent powers, both in civil 
is designed to 
achieve a salutary public purpose which . 
is that a comt proceeding ought not to 
be permitted to degenerate into a wea- 
pon of harassment or persecution, In a 
criminal case, the veiled object behind 
a lame prosecution, the very nature of 


_the material on which the structure of 


the prosecution rests and the like would 
justify the High Court in quashing the 
proceeding in the interest of justice. The 
ends of justice are higher than the ends 
of mere law though justice has got to be 
administered according to laws made by 
the legislature. The compelling necessity 
observations is that 
without a proper realisation of the object 
ahd purpose of the provision which 
seeks to save the inherent powers of the 
High Court to do justice between the 
State and its subjects, it would be im- 
possible to appreciate’ the width and > 
contours of that salient jurisdiction.” 
xX xx 

And again, ya _ 
Considerations . justifying the 
‘exercise of inherent powers for securing 


ax 


the ends of justice naturally vary from 


case to case and a jurisdiction as whole- 
some as the one conferred by Section 482 
encased ‘within the 
strait-jacket of a nad formula.” `> 

20. To conclude, I see nò blanket bar 
against the quashing of a first informa- 
investi- 
(even ‘beforé a charge-sheet 
is filed in Court), provided that the re- 
‘above 
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. ‘ffied. Without being exhaustive, those 
` imay be briefly -. summarised -as| under: — 

'() when the first information reporż, 
fe if -accepted as true, discloses np 


fe the exercise of the’ power stand satis- 


reasonable suspicion ‘of the commission’ 


-lof a cognizable offence; 
(ii) when the materials subsequently 


collected in the course of an. investiga- 
; ition further disclose no such cognizable 
Joffence at all; 





such in- 
abus2 
1 . 
necessitat- 
ends of justice; 


(iii) when the continuation of 

estigation would amount to an 
‘jof power by the police thus 
ing interference in the 
and 


(iv) that even if the first information 
report or its subsequent investigation 
purports to raise a suspicion of a cogniz- 
able offence, the High Court can still 
quash if it is convinced that the power 

.jof investigation has been exercised mala 
fide. 


21. Having -thus crossed the |procedu- 
ral hurdle raised at the very threshold 
(regarding prosecutions which as yet are 
at the investigative stage) one can now 
proceed to examine the © primary and 
substantial issue. The present set of cases 
presents ‘a sad spectacle of a house divid- 
ed against itself, not merely in the -bibli- 
cal but in the literal sense, where wives 
are ranged against their husbands in 
acrimonious criminal prosecutions. The 
challenge on behalf of the. husbands and 
their relations is focussed | basically 
against the charge of breach | of trust 
under Section 406 of the Indian. Penal 
Code, levelled against them.: Now the 
core of the argument on behalf of the 
petitioners is that the very concept of 
any entrustment or passing dominion 
over her property by the wife: to the 
husband does. not arise at all-so long as 
the marriage subsists. The contention is 
that the very nature of the | conjugal 
‘relationship itself would negative any 
-such stand. On this premise it is con- 
tended that the basic pre-requisite of th2 
entrustment of property or dominion 
over property being lacking and non- 
existent, no offence under Section 406, 
Indian Penal Code, can possibly |be mad= 
out, Therefore it was argued that even 
accepting the complaints and the’ first in- 

. formation reports'as true they | do nct 
and indeed cannot disclose a cognizable 
‘offence under Section 406. The| petition- 
ers, therefore, seek the quashing of the 
proceedings. forthwith rather than. being 
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obliged to go through the tortuous mill 
of a police investigation or the conse- 
quent criminal trial. 


22. At the very outset, I would wish 
to notice and highlight that all these 
cases arise from the Hindu marriages 
and have been specifically argued on the 
Premises of the applicability of ' Hindu 
Law, both codified or otherwise, It is, 
therefore, apt to first take up and ad- 
judicate on the somewhat extreme stand 
sought to be projected on behalf of the 
petitioners by Mr. K. S. Thapar, ‘that a 
Hindu wife by the very factum of her. 
marriage cannot own or possess property 
separately from her husband during the 
subsistence of the marriage. The tenor 
of this argument, in essence, is that the 
property of the wife is that of her hus- 
band or, in any case, it can only be joint- 
ly owned by her with. her ‘husband. 
Resting on this stance the argument is 
that a wife’s dowry would equally be 
either her husband’s property or at the 
highest jointly owned by both. In nut- 
Shell, the stand is that the Hindu wife 


. cannot own anything separately and in- - 


dividually during’ coverture. 


22-A. It appears to me that the afore- 
said: contention merits only to be noticed 
and rejected and it is unnecessary to ex- 
tend the compliment of an elaborate and 
exhaustive refutation thereto. It seems 
untenable and indeed odd in the extreme 
to contend that in the late twentieth 
century; a Hindu wife is not capable of 
holding any property separately from 
her husband. Acceding to such a propo- ° 
sition would.be harking back to the dark 
ages when the wife herself. was consi- 
dered to be a chattel and property of her 
husband and inevitably could not own 
any property herself and certainly not 
against her lord and master. These are 
archaic notions having only historical 
and academic interest in the develop- 


ment of Hindu Law at the dawn of time 


and seems to me as having little or no 
relevance to this law as it stands today. - 
Neither principle nor authority could, be’ 
cited at the bar for this extreme propo- 
sition initially canvassed on behalf. of 
the petitioners. The. stand is untenable 
on principle and equally on the tenets ` 
of Hindu Law and if any authority were 


-at all needed to the contrary, it is avail- 


able éven more than a century earlier in 
-the Division Bench judgment of the 
Madras High Court in Ramasami 
Padeiyatchi .v, Virasami Padeiyatchi, 
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(1866-1868) 3 Mad HCR 272, observing 
categorically as follows:— 

“The correctness of the Civil Judge’s 
decision, therefore, depends upon the 
affirmance of the broac proposition — 
that every thing acquired by a woman 
during coverture is the property of her 
husband. 


We regard that preposition as un- 

founded jn Hindu Law; and the contrary 
of it to be unquestionabiy true. It seems 
pretty clear that the passage of Mr, Jus- 
tice Strange’s Manual (Sec. 146), quoted 
by the Munsif as the ground of his ori- 
ginal decision, cannot, without very 
numerous qualifications, be regarded as 
the law laid down by zhe Smriti Chan- 
drika. It ig rather the law propounded 
by an objector, from whom the author 
dissents.” 
It must, therefore, be unreservedly stat- 
ed that the law; as it stands today, visua- 
lises a complete and full ownership of 
her individual property by a Hindu wife 
and in this context the factum of marri- 
age is of little or no relevance and she 
can own and possess property in the 
same manner as a Hindu male, 


23. In fairness to Mr, Thaper, I 
would notice that when faced with an 
impregnable wall of principle and pre- 
cedent against his stard that a Hindu 
wife could own no property whatsoever 
during coverture separately from her 
husband, he shrank from the brink of 
this extreme stance and conceded that a 
Hindu wife could own property in her 
own right. However, lcwering his rights 
a little, he watered down the contention 
to submit that dowry, as commonly 
understood, and the traditional presents 
given at the time of the marriage were 
not the Stridhana of tke bride. It was 
submitted that dowry or these tradi- 
tional presents were necessarily intend- 
ed to be and in law must be deemed as 
the joint property of husband and wife. 
The last throw in this context raised in 
the alternative was that even if dowry 
and traditional presents. at the marriage 
were Stridhana, they ceased to be so, 
the moment she entered the house of 
her husband or the parents-in-law and 
would become joint property thereafter. 


24. I am afraid that the aforesaid 
contention of the learned counsel and 
its corollary have equally no lags to 
stand on. Once it is held that a Hindu 
wife can own property in her own right, 
then it is purely a question of fact whe- 
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ther the dowry or the traditional pre- 
sents given to her, were to be individu- 
ally owned by her or had been gifted to 
the husband alone . or jointly to the 
couple, One finds- nothing in the ordinary 
dictionary meaning of the ‘dowry’ and 
even in the ancient concept of Hindu 
Law with regard to the traditional pre- 
sents given at the wedding which can 
possibly bar the exclusive ownership of 
the bride in such property, For instance 
jewellery meant for the personal wear- 
ing of the bride, wedding apparel made 
to her measures specifically, cash 
amounts put into a fixed deposit in a 
bank expressly in her name, or a motor 
car presented to her and duly registered 
in her name; are obvious examples of 
dowry raising the strongest, if not con- 
clusive presumption, of her separate 
ownership in these articles. Once it is 
found as a fact that these articles of 
dowry were so given to her individually 
and in her own right, then I am unable 
to see how the mere factum of marriage 
would alter any such property right and 
divest her of ownership either totally or 
partially. 


25. Now apart from the principle, 
the most ancient texts of Hindu Law 
have always been categoric that dowry, 
as commonly understood, was Stridhana 
and thus in the exclusive ownership of 
the bride. It is unnecessary to go indivi- 
dually to the original sources and the 
following summarization in the auth- 
oritative work of Mulla on Hindu Law 
suffices notice:— 


“Stridhana according to the Smritis, 
that is, the sacred writings of Rishis or 
Sages of antiquity:— Manu enumerates 
six kinds of Stridhana:— 


1, Gifts made before the nuptial fire, 
explained by Katyayana to mean gifts 
made at the time of marriage before the 
fire which is the. witness of the nuptial 
(adhyagni), 

2. Gifts made at the bridal procession, 
that is, says Katyayana, while the bride 
is being led from the residence of her 
parents to that of her husband (pada- 
vandanika). 

3. Gifts made in token of love, that is, 
Says Katyayana, those made through 
affection by her father-in-law and 
mother-in-law (pritidatta), and those 
made at the time of her making obeis- 
ance at the feet of elders (Padavanda- 
nika). 

4. Gifts made by father, 
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5. Gifts made’ “by the ‘mother. , 
' 6. Gifts made by a brother. 

All the commentators ate agreed that 
the above is not.an exhaustive enumere- 
tion of stridhana. 

. To ‘the above list Vishnu .adds— 

1. Gifts made by a husband to his wife 

on supersession, that is, on the occasion 


of his taking another wife’ (adhipeda- 
nika). , 

2, Gifts, subsequent, that jis, says 
Katyayana those made after marriage 
by her husband’s relations ‘or her 
parent’s relations (anwadhayaka). 

3. Sulka, or marriage-fee, a term 


which is used in different senses in dif- 
ferent schools. 

4. Gifts from sons and relations, 
Vishnu does not make any specific men- 
tion of gifts made at the bridal ' proces- 
sion.” 

{t would be manifest from the above 
that from times immemorial Hindu law 
has recognised the individual ownership 
of the wife with regard to the afore- 
mentioned articles .of dowry and tradi- 
tional presents given at the time of wed- 
ding. Continued recognition of this facr 
ang the individual ownership of the 
Hindu wife with regard thereto is mani- 
fest from the well-settled rule that Stri- 
dhana cannot be attached for the debts 
of her husband. Equally | well-acknow- 
ledge@ is it that the husband has ne 
' right of alienation to that which is the 
Stridhana of his wife. These facets high- 
light the clear-cut. recognition by the 
oldest treatises of ‘Hindu law with regaré 
to individual ownership of her ‘separate 
property by a Hindu wife. It is, there- 
` fore, wholly idle to contend today that 
articles of © dowry and traditional pre- 
sents given at the time of the wedding 


cannot be the individual property of a- 


Hindu wife. 


26. Now once it is so held that arti-. 
cles of dowry and traditional ‘presents 
given at. the wedding are owned by the 
bride individually in her own right, then 
one fails to see how by the mere fact- of 
her ‘bringing thé same into her husband's 
-or  parents-in-law’s . household, . would 
forthwith divest her of the ownership 
thereof. ‘Separate and individual right 
to property of the wife therein 
vanish into thin” air.the moment the 
threshold ` of. the matrimonial . home is 
grossed, To say that at that point of time 
she would cease -to .own . such ` 


altogether and the title therein would 
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pass to her husband or in any case - 
would lose half of her right therein and -. 
become merely a joint owner of the 
same, with the family of her husband, . 
does not appear to me as even remotely 
unwarranted either by the statute, prin- 
ciples or logic, No such marriage hazard 
against the wife can be implied in law, 
Once she owns property exclusively, she 
would continue to hold and own it as 
Such despite marriage and coverture and ` 
the factum -of entering the matrimonial 
home. The second part of Mr. Thapar’s ` 
argument, therefore, is equally unsus= — 
tainable, 

27, Now in fairness to the learned 
counsel for the vetitioner, a special limb 
of the aforesaid general argument must 
also be noticed. Herein, it was broadly 
argued that those articles in the dowry 
and traditional presents which are in- 
tended for common use and enjoyment 
by the couple can never be the exclu- 
sive property of the wife. In essence the 
submission was that by their very nature 
such articles of common use and enjoy- 
ment cannot be the exclusive property 
of the wife, eg., furniture for the living 
and the dining room, kitchen-ware, 
beds ete., would be property which by 
the very factum of marriage and being 
in the matrimonial home would be . 
deemed to be jointly owned. On this 


. premise, no question of any entrustment 


of those articles to’ the husband or his 
relations would possibly arise. 

28. I am afraid that even this line of 
distinction sough! to be drawn with re- 
gard to the articles of dowry which are 


for the common use and enjoyment by 
the couple also cannot be: accepted as - 
a general. proposition. Though at the 


initial flush the argument has a tinge of . 
plausibility, a closer analysis would..re- 
veal its fallacy. What may be kept . in 
mind ig that. the dowry and the tradi- 
tional presents given to a bride in a 
Hindu wedding may usually be put . in 
three categories as under:— . 

(i) Property intended for exclusive use 
of the bride; e.g., her personal jewellery i 
and wearing apparel. etc., . ; 

(ii) Articles of dowry which may be 
for common use and enjoyment in -. the 
matrimonial“ hore; i 

Gii) Articles given as presents to. ‘the 


` husband or the. parents-in-law . and. other 


members of his family. - ; 

Obviously -as regards the third category 
‘those presents and. gifts . intended - for]. 
the husband or. his..relations. after deli-| 


she . 


` 
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jvery would pass: into: -thir ownership 
and may well cease’to be the property 
of the bride, This would be so also `as 
the traditional presents. etc. given by 


atthe husband and parents-in-law to the- 


bride at or about the time of wedding 
would pass into her ownership, Similar- 
ly as regards the first cetegory of arti-. 
cles meant for the exclusive use of the 
bride, she would retain her pristine 
ownership therein irresp2ctive of her 
entry and presence in th= matrimonial 
home or that of her parents-in-law. As 
regards category (ii) it is purely a ques- 
tion of fact: whether the articles of com- 
mon use and enjoyment were given and 
intended to be the exclusive property of 
the bride or otherwise. I am inclined to 
the view that the normal presumption 
would be that the ownership in such 
like articles would vest m the Hindu 
wife unless it can be clearly established 
to the contrary that thes2 were given 
expressly for the joint ownership of the 
couple, Dowry of this nature would be 
commonly used and enjoyed with the 
implied leave and licence of the wife. 
Mere. joint enjoyment thereof does. not 
necessarily divest a Hindu wife of her 
exclusive ownership or ta make it joint 


property by the mere factum of such 
user. This seems to be s on general 
principles of law, An incividual owner 


of property, apart from a Hindu wife, 
may well allow the use Df the property 
jointly by others. But thet by itself can- 
not divest him of the ownership or make 
a licencee a joint owner forthwith, I, 
therefore, see no reason how a Hindu 

wife is to be treated invidiously and on 
' a different plane from any other owner 
of property in this context. Indeed the 
nature of article, whether meant for ex- 
clusive or common use, seems hardly 
relevant to the question of ownership 
therein. It was rightly ccntended on be- 
half of the respondent- State that 
Joint user and enjoyment cannot make 
the husband, a joint own2r of the pro- 
perty if it originally belonged to the 
wife strictly.. The valid submission here- 
in was that joint: user of enjoyment 
herein must be deemed to be with the 
express. and implied leave and licence 
of the owner, namely, the wife dnd the 
moment. she revokes suck a.. leave or 
Yicencé then any such claim to. joint use 
and enjoyment would obviously. come to 
“an end:-The break down f the marriage 
or the: splitting up .of the :. matrimonial 
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home would inevitably involve the  re-|: 
vocation of such‘ leave and.licence by the 
wife thus resuscitating her ae to ex- 
clusive possession, 


29. Reiterating the stand taken on ~ 
behalf of the petitioners.in Bhai Sher 
Jang Singh’s case (1978-80 Pun LR 737: 
1979 Cri LJ 493) (supra) and assiduously 
assailing its ratio, Mr. Thapar had con- 
tended that whatsoever may have been 
the position earlier, the codification of 
Hindu Law had totally eroded the con- 
cept of Stridhana, It was contended that, 
in particular, after the enactment of the 
Hindu Succession Act and the Hindu 
Marriage Act, the exclusive property. of 
the Hindu wife stands virtually abolish- 
ed and is now the joint property not 
only of the couple, but in fact that of the 
joint Hindu family to which the hus- 
band may belong. Particular reliance 
was sought to be placed un Section 27 of 
the Hindu Marriage Act and the proce- 
dural provisions of Order 32-A of the 
Code of Civil Procedure, recently insert- 
ed by the Amending Act of 1976, with 
regard to the suits relating to matters 
concerning the family. 

_ 30. As I am inclined to agree with 
and affirm the ratio in Bhai Sher Jang 
Singh’s case (supra) on this specific point, 
it is unnecessary to refute the afore- 
said contention with any great elabora- 
tion. Suffice it to mention that the iden- 
tical argument had been expressly no- 
ticed by the Bench and elaborately re- 


` futed therein. Nor am I able to see how 


Section 27 of the Hindu Marriage Act 
even remotely advances the case of tha 
petitioners. It is in the following terms: 

“S, 27. In any proceeding under this 
Act, the Court may make such provi- 
sions in the decree as it deems just and 
proper with respect to any property 
presented, at or about the time of mar- 
riage, which may belong jointly to both 
the husband and the wife.” 


The plain words of the section far from 
aiding the stand of the petitioners in 
fact tend to undermine the same, The 
express words of the provision refer to 
property ‘which may belong jointly to: 
both the husbarid and ‘the wife’. It no-! 


where says that all the wife’s property 
belongs: jointly to the couple or that- 
Stridhana.is ‘abolished and- she ‘cannot 


Indeed, 
in ‘using: the above terminology, the sta- 
tute . expressly- recognises - that acid ie 
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which is exclusively owned by the wife 
is not within the ambit of Seċtion 27- of 
the Hindu Marriage Act and it is econ- 
cerned only with that property present- 
- jed at or about the time of the marriage, 
and belonging jointly to the ‘couple. I 
have already, adverted to this aspect 
that certain articles of dowry, can as a 
matter of fact be established | to’ be not 
only jointly owned by the couple, but 
even as exclusively presented to the 
husband or his relations. Once it is held 
as a matter of fact that certain articles 
of dowry were given to be [exclusively 
owned by the wife then Section 27 can 
makè not the least difference to this 
vested. right of ownership. Equally no 
other provision in the Hindu; Marriage 
Act could be pointed out which erodes 
the -concept of Stridhana or in any way 


incapacitates the Hindu wife: to hold 
property as an exclusive owner. 
31. Nor can I see how the recently 


inserted provision of Order 32-A in the 
Code of Civil Procedure would adverse- 
ly affect the substantive right of a Hindu 
wife to own and possess property in her 
own right, A bare reference to the pro- 
visions of Order 32-A would show that 
Rule 6 thereof defines family for the 
purposes of the Order and it is provided 
that the provisions thereof shall apply to 
all proceedings relating to matters con- 
cerning such family. Rules 2 to 5 of this 
Order are essentially procedural in 
nature empowering the Court to hold 
the proceedings in camera and imposing 
a duty on it to make efforts | ifor settle- 
ment.and to enquire into facts!and secure 
the services of a welfare expert for its 
assistance, It is more than. manifest that 
these provisions are pristinely,; procedu- 
ral and cannot even remotely impinge 
on the concept of Stridhana and the ab- 
solute ownership of property| by Hindu 
women. i 


32. Our attention was also 
the provisions of the Hindu 
Act in this context. However, | I am un- 
able to find anything in the! thirty-one 
sections of this Act which can even re- 
motely advance the stand taken on be- 
half of the petitioners and indeed it ap- 
pears to me that Section 14 of the said 
Act points conclusively to the contrary. 
The provisions thereof merit | notice in 
` extenso: — | 

“r4. (1) Any property possessed by a 
female Hindu, whether acouired before 

. or after the commencement of this Act, 


j 
i 
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shall be held by her as full owner there- 
of and not as a limited owner, 

Explanation:—‘‘In this sub-section, 
‘property’ includes both movable and 
immovable property acquired by a fe-¥ 
male Hindu by inheritance or device, or 
at a partition, or in lieu of maintenance 
or arrears of maintenance, by gift from’ 
any person, whether a relative or not, 
before, at or after her marriage, or ` by 
her own skill or exertion, or by pur- 
chase or by prescription, or in any other 
manner whatsover, and also any such 
property held by her as stridhana im- 
mediately before the commencement of 
this Act. . 

(2) Nothing contained in  sub-see, (1) 
shall apply to any property acquired 
by way of gift or under a will or any 
other instrument or under a decree or 
order of a civil court or under an award 
where the terms of the gift, will or 
other instrument or the decree, order 
or award prescribe a restricted estate in 
such property. » - 


33. This provision PO in no un- 
certain terms that the property’ of a fe- 
male Hindu is to be her absolute pro- 
party and what is of no particular rele- 
vance here is that the explanation point- 
edly refers to any property given be- 
fore, at or after: her marriage and fur- 
ther any property held by her as Stri- 
dhana has been brought within the am- 
bit of her absolute ownership. To con- 
tend in face of this provision that Hindu 
women cannot be absolute owners of 
their property or are not so with regard| . 
to dowry or stridhana appears indeed to 
be the’ proverbial crying for the’ moon. 
The aforequoted provisions of Section 14 
indeed show the concern and the object 
of the law to remove all fetters on the 
ownership of property by a Hindu fe- 
male and confer absolute ownership on 
her with regard thereto, It deserves re- 
calling that prior to the codification of 
the law there was the well-known econ- 


cept of Hmited ownership known: as a 
‘Hindu Woman’s Estate’. The provisions 
of Section 14 virtually abolishes those 


limitations thereby making a Hindu fe- 
male an absolute.owner of her property 
and indeed putting her on a higher ped- 
estal than a Hindu male who may well 
be subject to the limitations of a Hindu 
coparcenary. r 

34. In fairness to Mr. Thapar his as- 
siduous challenge to the correctness of 
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the ratio in Bhai Sher Jang Singh v. Smt. 
Virinder Kaur, (1978) 80 Pun LR 737: 
(1979 Cri LJ 493) must ke noticed. It 
was sought to be contended that there 
ywas no adequate rationale behind the 
conclusion arrived at by the Division 
Bench therein and it was impelled only 
by sentimental reasons of avoiding hard- 
ship against illiterate and helpless wives 
in this country. I am, however, unable 
to subscribe to any such criticism and 
indeed find no flaw in the reasoning 
underlying the ratio on -his point in 
Bhai Sher Jang’s case. Added to this rea- 
soning, Sharma J.’s observations which 
took into consideration the subservient 
status of the wives in the country and 
the general illiteracy with particular 
reference to female illiteracy are - not 
only well called for and well-merited 
but indeed deserve affirmance at our 
hands. 
35. To conclude on this aspect, I find 
othing in the codification of Hindu Law 
which in any way abolisnes. the concept 
of Stridhana or the right of 
wife to exclusive individual ownership. 
Indeed the resultant effee: of such en- 
actments is to put the Hindu female 
wholly at par with the Hindu male, if 
not at a higher pedestal with regard to 
jindividual ownership of the- property. 
36. Much ado was then raised about 
the provisions of the Dowry Prohibition 
Act, 1961 as originally eracted and later 
amended: within the States of Punjab 
and Haryana (vide Punjab Act No, 26 of 
1976 and Haryana Act No, 38 of 1978). 
Counsel referred to the definition of 
< dowry in Section 2 thereaf and the pro- 
visions of Sections 3 to 6 for raising a 
twin contention, It was argued that 
dowry falls within the ambit of the defi- 
nition of the provisions cf a special Act 
and therefore would exclude the offences 
under the general provisións of the 
Indian Penal Code. In the alternative 
it was ‘contended -that the definition of 
the dowry under the aforesaid. Act would 
exclude entrustment of property which 
is a pre-requisite òf the offence. under 
Section 406 of the Indian Penal Code. 
37. To deal with :the aforesaid con- 
tention, it becomes necessary, to notice 
the provisions.of Section 2 of the Dowry 
Prohibition Act. (the Haryana amend- 
ment makes only marginal changes 


_ therein whilst the Punjah Act has. left 
> the same untouched):— 
"2, Definition of dowry In this Act, 


‘dowry’ means any property or valuable 
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security given or agreed to be given 
either directly or indirectly— 

(a) by one party to a marriage to the 
other party to the marriage; or 

(b) by the parents of either party to 
a marriage or by any other person, to 
either party to the marriage or to any 
other person; 
at or before or after the marriage as 
consideration for the marriage of the 
said parties, but does not include dower 
or mehr in the case of persons to whom 


the Muslim Personal Law (Shariat) ap- 
plies. 


Explanation I:— For the removal of 
doubts, it is hereby declared that any 
presents made at the time of a marriage 
to either party to the marriage in the 
form of cash, ornaments, clothes or 
other articles, shall’ not be deemed to be 
dowry within the meaning of this sec- 
tion, unless they are made as considera- 
tion for the marriage of the said parties. 


Explanation II:— The expression ‘va- 
luable security’ has the same meaning 
as in Section 80 of the Indian Penal 
Code. 

A plain reading of the provisions makes 
it manifest that the aforesaid definition 
is a specialised one directed to a particu- 
lar purpose, The core of the matter- here 
is that dowry must be as a consideration 
for the marriage of the parties and Ex- 
planation. (1) again highlights that the 
presents made at the time of the mar- 
riage would come within the net only if 
they are made as consideration for such 
a marriage. It has, therefore, to be borne 
in mind that this statute was particular- 
ly directed to the prohibiting of the giv- 





ing and taking of dowry by an extor- 


tionate means as a prime consideration 
for the marriage itself. The provisions of 
the Act itself and the under-mentioned 
statement of its objects and reasons 
would disclose that it had been enacted 
in order to. strike at this particular social 
evil: — 


“The -object - of - this Bill is to prohibit 
the evil practice of giving ahd taking of 


‘dowry. This question’ has been engaging 


the attention of the Government for 
some time past, and ‘one. of the methods 
by which this problemi: which -is essen- 
tially a: social. one, was. sought to be 
tackled was by the conferment of im- 
proved property rights on ‘women by 
the Hindu Succession Act, 1956. It is, 
however, felt that a law which makes 
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the practice punishable and at the same 
time ensures that any dowry, if given, 
does enure for the benefit of the wife 
will go a long way to educating public 
opinion and to the eradication of this 
evil. There has also been a persistent 
demand for such a law both in and out- 
side Parliament. Hence, the present Bill. 
It, however, takes care to exclude pre- 
sents in the form of clothes, ornaments, 
etc. which are customary at marriages, 
provided the value thereof does not ex- 
ceed Rs, 2,000. Sucha provision appears 
to be necessary to make the law werk- 
able.” 


The Dowry Prohibition Act goes to the 
farthest limit of creating criminal of- 
fences in order to prescribe the giving 
‘or taking of dowry as a consideration 
for marriage or demanding or abetting 
the same. What this statute intended to 
eradicate was this kind of corruption and 
commercialisation of the ‘concept of 
dowry. The definition under the Act was, 
therefore, designed for and moulded ta 
the peculiar object of nipping: this exlor- 
tionate evil in the bud. This special dəfi- 
nition, therefore, has no relevance to the 
word ‘dowry’ as understood in common 
parlance and its ordinary dictionary 
meaning to which reference, has b2en 
made earlier. | 


38. It calls for pointed notice that 
the Dowry Prohibition Act does not, in 
any way, bar the traditional’ giving of 


presents at or about the time of the wed- | 


ding, which may be willing and affec- 


tionate gifts by parents and :close rela- 


tions of the bride to her. Such presents 
or dowry given by the parents is, there- 
fore, not at all within the definition of 
the aforesaid statute. Indeed,: this tradi- 
tional giving of presents at or about the 
time of wedding is an accepted praccice 
which finds mention in the! oldest of 
Hindu scriptures and is continued today 
with a greater zeal, Consequently, dowry 
as commonly understood is something 
different and alien to the peculiar defni- 
tion thereof in the Dowry Prohibition 
Act, A voluntary and affectionate giving 
of dowry and traditional presents would 
thus be plainly out of the ambit of the 
particular definition under the Act and 


once that is so the rest of thé provisions ` 


thereof would be equally inapplica>le. 
Consequently the argument that the ap- 
plicability of the special provisions of 
ithe Dowry Prohibition Act .would ex- 
|clude the general provisions of the 
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Indian Penal Code would not even arise) 


and in ‘any case has no validity. 


39, This matter can also be viewed 
from another angle, Herein what we are 


primarily concerned is the commission of? 


the offence under Section 406 of the 
Indian Penal Code. The whole exercise 
is directed to determine whether the re- 
quisites thereof are satisfied and the al- 
legations, ever. if accepted as true would 
disclose any offence thereunder. To go 
to the definition in an altogether dif- 
ferent statute of the Dowry Prohibition 
Act in this context, therefore, is not only 
inapt but may be grossly misleading. 
The settled and indeed the hallowed 
rule of construction in this context has 
been succinctly laid by their Lordships 
in Laurence Arthur Adamson v. Mel- 
bourne and Metropolitan Board of 
Works, AIR 19329 PC 181, as under :— 

“It is always unsatisfactory and gene- 

rally unsafe to seek the meaning of 
words used in en Act in the definition 
clauses of another statute dealing with 
matters more or less cognate, even when 
enacted by ‘the same legislature and 
much more so when resort is had to the 
enactments of olher legislatures.” 
The aforesaid rule was again reiterated 
tersely in Jainarayan Ramkisan v. Moti- 
ram Gangaram, AIR 1949 Nag 34 as fol- 
lows.-- 

“It is a well-known rule of construe- 
tion that it is not permissible 
preting one Act to travel beyond it and 
to apply definitions (except in the Gene- 
ral Clauses Act) of other Act.” 

However, the alterative contention 
that where property falls within the de- 
finition of Section 2 of the Dowry Pro- 
hibition Act then it cannot come within 
the ambit of entrustment envisaged un- 
der Section 406 of the Indian Penal 
Code, has plainly a modicum of merit. 
A plain reading of the definition of 
dowry under the aforesaid statute would 
show that it means any property given 
directly or indirectly as a consideration 
for the marriage of the said parties. 
Now once that is so, dowry of this kind 
is in fact a quid pro quo for the matriage 
itself. Inevitably it would follow that 
whatever is given as consideration for 
the marriage itself. cannot possibly be 
deemed in the eye of law as an entrust- 
ment or passing of dominion over pro- 
perty. To recall the familiar analogy of 
the Law of Cantract —.the consideration 
is the- price for the. promise and. there- 
fore, such property cannot be deemed 


in inter- | 


>f 
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{X lbition Act cannot possibly come: 


even remotely to. have been entrusted or 
dominion: passed over it to the. other. 
The necessary result, therefore, is that 
the same set of facts allegedly constitut- 
ing an offence under the Dowry Probi- 
the ambit of Section 406, Indian Penal 
Code, This would be pleinly a contra- 
diction in terms. As poirted out above, 
one offence is rested on property form: 
ing the consideration for the marriage 
as such, whilst the other visualises the 
entrustment and passing of dominion 
over property individuali'y owned. The 
offences under the Dowry Prohibition 





Act and under Section 406, I.P.C. thus 
cannot stand together on the same set 
of facts. 


40. Now having held as above that a 


Hindu wife can exclusively own and 
hold property including ner dowry and 
traditional presents given at the wed- 


ding, the decks are cleared for tackling 
the core question posed at the very out- 
set. What indeed is the true legal rela- 
tionship of the husband and wife qua 
the property individually owned by each 
within the four walls of the matrimonial 
home? Does the wife stand entrusted 
with the property belonging to her hus- 
band individually and vice versa the 
husband stands entrusted with such pro- 
perty vesting in the exclusive owner- 
ship of the wife? It is the answer to this 
question which in essenc2 would deter- 
mine the attraction and applicability of 
Section 405, I. P. C. betwixt the spouses, 
At the outset I would wish to notice that 
the learned counsel for zhe parties did 
not present this issue before us in the 
light in which I now prozeed to examine 
the same. 


‘Al. It bears repetition that the ques- 


tion herein has to be examined against 
the backdrop of the matrimonial home. 
What truly is the concept and essence 


thereof had come up for exhaustive con- 
sideration earlier before a Full Bench 
in Kailash Vati v, Ayodhia Parkash, ILR 
(1977) 1 Punj & Har 642 in the context 
of Hindu Law itself. It is, therefore, apt 
to refer to the authoritative enunciation 
therein:— ~ f 


"To my mind, the idea of the matri- 
monial home appears to lie at the very 
centre of the concept of marriage in all 
civilised societies. It is indeed around 
it that. generally the marriage - tie re- 
volves. The home epitomizes the finer 


nuances- of . the ` marital” status. The. 
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bundle of indefinable rights and duties 
which bind the husband and the wife can 
perhaps be best understood only in the 
context of their living together in the 
marital home. The significance of the 
conjugal home in the marriage tie is in- 
deed so patent that it would perhaps be 
wasteful to elaborate the same at any 
great length. Indeed, the marital status 
and the conjugal home have been almost 
used as interchangeable terms.” 
and 


“To summarise, I have attempted to 
show by reference to Anglo-American 
Jurisprudence that the concept of the 
marital home lies at the very centre of 
the idea of marriage in all civilised so- 
cieties. Perhaps from primeval times 
when human beings lived sheltéred in 
subterranean caves to the modern day 
when many live perched in flats in high 
rise apartments within the megapolis, 
the husband and the wife have always 
hankered for a place which may be their 
very own and which they may call a 
home. The innumerable mutual obliga- 
tions and rights which stem from the liv- 
ing together of man and wife are un- 
doubtedly beyond any precise definition 
and stand epitomized by the concept of 
the matrimonial home.” 

In the light of the above it would be 
farcical to assume that despite the fac- 
tum of a marriage and a common matri- 
monial home the two spouses would 
stand in a kind of a formal relationship 
where each is entrusted with or has been 
passed dominion over the exclusive pro- 
perty of the other. Rather it appears to 
me that the conjugal relationship and. the 
existence of a matrimonial home auto- 
matically obviates any such hyper-tech- 
nicalities of an entrustment or dominion 
over property. It seems inapt to conceive 
the relationship as a day-to-day entrust- 
ment of the property of the husband to 
the custody of the wife or vice versa .of 
the property of the wife to the husband. 
The matrimonial home so long as it sub- 
Sists presumes a jointhess of custody 
and possession by the spouses of their 
individual as also of their joint pro- 
perties which cannot be divided by any 
metaphorical line. In a homely meta- 
phor in the context of the modern com- 
mercialised world it has been said that 
the marriage relationship is not one of 
“I and You limited” but that of “We 
limited”, Whilst the law undoubtedly 
now clearly recognises the individual 
ownership of property by the husband 
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and wife, the necessary ‘assumption in 
law, therefore, would be that |during the 
existence or even the imminent break 
up of the matrimonial home! the con- 
cept of jointness of possession therein 
seems to be a paramount one. The in- 
evitable presumption during |the exist- 
ence or the imminent break up of the 
matrimonial home therefore fis one of 
joint possession of the spouses which 
might perhaps be dislodged by the spe- 
cial terms of a written contract, How- 
ever, to be precise this presumption of 
joint possession of properties ‘within the 
matrimonial home can subsist) only as 
long as the matrimonial home subsists 
or on the immediate break upi thereof. 
42-43, The aforesaid position seems 
to be well borne out by a homely ex- 
ample which was rightly advanced by 
Mr, Bhandare on behalf of the petition- 
ers. It was submitted that where a hus- 
band entrusts a specific amount to a wife 
for paying the school fees of their child- 


ren but in a shopping spree! she con- 
verts the same into sarees for herself, 
would she thereby become | liable to 


breach of trust under Section 406, Indian 
Penal Code? The answer would obvious- 
ly appear to be in the negative, Simi- 
larly where a husband misuses or even 
appropriates any property exclusively 
belonging to her wife within the matri- 
monial home he hardly comes within the 
ambit of criminality under Section 406, 
Indian Penal Code. Usually lif not in- 
variably where the husband is! the bread 
winner he brings home . the month’s 
wages and hands them over to the wife 
to be spent on the family. Would it be 
possible to say that if she uses the same 
for herself and even against the consent 
of her husband she would be committing 
a criminal breach of ‘trust? | Obviously 
the answer would appear to |be in the 
negative. 

44. One may now turn prela to 
the language of the Code itself, Sec. 405 
is in the following terms:— 

“405, Criminal Breach of. trust: Who- 
ever being in any manner entrusted with 
property, or with any dominion over 
` property, dishonestly misappropriates or 
converts ‘to his own use that! property, 
or dishonestly -uses or disposes of that 
` property in violation of any direction of 
law prescribing the mode in which’ such 
trust is to be discharged or of any legal 
contract, express, or implied, which he 
has made touching the discharge of such 
trust, or wilfully suffers any other. per- 

i 
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son so to. do, commits criminal breach of 
trust.” . 

It is well-settled that from a legal con- 
tract, or violation of directions of law, 


the entrustment of property or dominion. 


Over property are the pre-requisites for 
the applicability of the aforesaid provi- 
sion. Once it is held as above, that pro- 
perty within the matrimonial home. is in 
the joint possession and custody (despite 
rights of the individual ownership there- 
in) then these very pre-requisites of en- 
trustment or dominion over property 
cannot be easily satisfied betwixt the 
spouses inter se, It is indeed well-settled 
that the very concept of the jointness of 
possession and custody would rule out 
the entrustment or dominion over pro- 
perty betwixt such joint custodians, In 
line with the concept of joint owner- 
ship where the possession of one joint 
owner is deemed to be the possession - 

all, the analogy is to be extended that 
the existence of the property within the 
matrimonial home raises a presumption 
that both the husband and the wife are 
in possession thereof jointly and not 
that each one has entrusted his exclusive 
property to the custedy of the other. 
Subscribing to the latter view would be 
both overly hyper-technical and sub- 
versive of the very concept of marriage, 
the matrimonial home and the inevita- 
ble mutual trust which sonjugality ne- 
cessarily involves. ; 


.45. It is obviously : because’ of. ithe 
aforesaid I-gal position and this inarti- 
culate premise underlying the same that 
the learned counsel for the State and 
the complainants were unable to cite 
even a single -case of conviction for cri- 
minal breach of trust betwixt husband 
and wife, Even when pointedly asked, 
counsel conceded that despite the dili- 
gent research neither under the Indian 
Penal Code, nor under the analogous 
provisions of English law could’ they lay 
their hands for over a century and a 
half on any case where such a convic- 
tion had been. upheld. This -paucity,.. ra- 
ther the total “absence of precedent, ` in- 


directly buttresses the view. I have. ex- 


pressed above on principle and the. statu- 
tory provisions, An analogy in this 
context may well be drawn from the 
Law of Partnership, However,-at the 
very outset I. would notice that -the 
position is not identical because partner- 
ship envisages a joint or. 
of partnership property -whereas in a 
conjugal- relationship, as shown above, 


co-ownership =, 


` 
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the spouses may well be the individual 
and exclusive owners of zheir respective 
properties. . Nevertheless, <= marked simi- 
larity herein is that in partnership, co- 


ownership necessarily connotes a joint- 


ness of possession of partnership proper- 


e 


4 


ties whilst the same posizion inheres in 
the matrimonial home whare the spouses 
are deemed to. be jointly in possession 
and custody, Now, barring some ancient 
notes of discordance, it seems to be now 
well accepted that a parner cannot be 
held guilty of criminal breach of trust 
qua partnership property except by’ vir- 
tue of a special agreement either writ- 
ten or conclusively established. This had 
always been so in English law until it 
was specifically altered by statute 31 
and 32 Victoria c. 116 anc it is now gov- 
erned by the special provisions of the 
same and subsequent legislation. In 
India, however, in the absence of any 
statutory change, the legal position 
would continue to be tte same. This 
came up for pointed consideration before 
a Full Bench of five Jucges in Bhuban 
Mohan Das v. Surendra Mohan Das, AIR 
1951 Cal 69, The relief sought therein of 
quashing the proceedings under S. 406, 
Indian Penal Code, betwixt partners, 
was granted whilst holding that a charge 
under S. 406, Indian Penal Code, cannot 
be framed against a person who, accord- 
ing to the complainant, ic a partner with 
him and is accused of the offence in re- 
spect: of property belonging to them as 
partners. P, B. Mukharji, in his concur- 
ring judgment observed as under (para 
46) :-— 

“The question here is of much broad- 


<` er application and of a more funda- 


mental nature, Its fundamental nature 
is this that the very conception of part- 
nership precludes possibiity of entrust- 
ment or dominion of che partnership 
property by one partner as against the 
other and, therfore, precludes any pos- 
sible operation of the crime under Sec- 
` tion 406, Penal Code, of criminal breach 
of trust by one partner against the other 
in respect of the partnership property.” 
The aforesaid view has seen expressly 
referred to and approved by their Lord- 
ships in Velji Raghavji v. State of 
Maharashtra, AIR 1965 SC 1433, with 
the following added observations (at pp. 
1435-36) :— 


“...Every partner has dominion over 


x^ property by reason of the fact that he 


is a partner. This is a kind of dominion 
which every owner of property has 
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over his property. But it is not dominion 
of this kind which satisfies the require- 
ments of S. 405. In order to establish 
‘entrustment of dominion’ over property 
to an accused person.the mere existence 
of that person’s dominion over property 
is not enough. It must be further shown 
that his dominion was the result of en- 
trustment, Therefore, as rightly pointed 
out by Harris, C. J., the prosecution 
must establish that dominion over the 
assets or a particular asset of the part- 
nership was, by a special agreement be~ 
tween the parties, entrusted to the ac- 
cused person. If in the absence of such 
a special agreement a partner receives 
money belonging to the partnership he 
cannot be said to have received it in a 
fiduciary capacity or in other. words can- 
not be held to have been ‘entrusted’ 
with dominion over partnership proper- 
ties.” = 

If that is so in the partnership relation, 
it appears to me that it would be more 
so. in the conjugal relationship with re- 
gard to the property within the matri- 
monial home. ' 


~46. It is unnecessary to quote profuse- 
ly from Indian authorities and reference 
in this connection may: be made to Bhu- 
pendra Nath Sinha v. Girdhari Lal. 
Nagar, AIR 1933 Cal 582; Man Mohan 
Das v. Mohendra Bhowal, AIR 1948 Cal 
292; Priyanshu Ranjan Datta v. Hirendra 
Kumar Mitra, ILR (1949) Cal 454; and 
Jaikrishna v. Crown, AIR 1950 Nag 99. 
The broad rationale underlying the view 
that a partner cannot be prosecuted by 
another partner for criminal breach of 
trust, in respect of partnership property, 
is a twin one. The nature, character and 
incident of partnership property are 
such that during the subsistence of part- 
nership, there cannot be, except by spe- 
cial agreement, any entrustment or 
dominion etc, within the ambit of Sec- 
tion 405, Indian Penal Code. Secondly, 
partnership property is not always spe- 
cifically ascertainable and sometimes so 
equivocal and problemetic in nature (un- 
til dissolution of partnership or rendition 
of accounts) that it is not susceptible’ of 
being used in a manner which can bring 
into play S. 405, Indian Penal Code. Now 
as I said above, there is undoubtedly a 
point of distinction in so far as partner- 
ship property is deemed to be in joint 
ownership in law. Even keeping that 
sharp distinction, in mind, it appears to 
me that this larger rationale is equally 
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attracted to the conjugal. relationship. 
The nature, character and the incident 
of property within the matrimonial 


home, so long as the marriage subsists, 
seem to be such that except by a special 
‘written agreement, no entrustment or 
dominion etc. of the individual property 
of the spouses to each other can be pre- 
sumed. Equally, herein the specific and 
ascertainable property of each spouse 
within the matrimonial home |can be so 
equivocal and problematic so as to oust 
the requisite mens rea with ‘consequent 
eriminality with regard thereto until the 
title to such property is clearly and spe- 
cifically established. If the civil remedy 
seems to be adequate betwixt partners, 
during the subsistence of partnership 
there is no reason why it |would not 
equally be so betwixt spouses;in an ex- 
isting matrimonial home during the sub- 
sistence of the conjugal relationship. As 
already referred to, apart from the civil 


remedy under the general law,. added 
provisions exist in this context under 
S. 27 of the Hindu Marriage |Act but- 


tressed by the procedural provisions of 
O. 32-A of the Code of Civil Procedure. 


47. In view of the above, it would be 
equally untenable to hold that either 
the desertion or the expulsion] of one of 
the spouses from the matrimonial home 
would . result in ~entrusting | dominion 
over the property belonging to the other 
so as to bring the case within! the ‘ambit 
of this pre-requisite under! S. 405, 
Indian Penal Code, The joint custody 
and possession once established would 
thereafter exclude either express en- 
trustment or the passing of dominion 
over the property. It was rightly argued 
that if an irate husband or wife walks 
out from the matrimonial home in a 
huff, this cannot constitute an entrust- 
ment or dominion over the property to 
the other. Consequently, unless a spe- 
cial . written agreement to the contrary 
can be established, the strongest pre- 
sumption arises that during the existence 
and immediately after the crumbling of 
the matrimonal home, there was in 
essence, a joint possession and custody 
of the property of the spouses therein, 
including dowry and traditional pre- 
sents, which would preclude ithe essen- 
‘tials of entrustment or dominion 
the property which form the corner- 
` stone of criminality under S. 405, Indian 
Penal Code. . | 

~ 48, However, thee concept | of . joint 
custody , and possession of- their indivi- 
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dual properties ‘by the spouses, in” the 
matrimonial’ home cannot be elongated 


ad infinitum, Particularly in focus here- 
in is: the question of the relations ` of 
the husband or other 
jointly inthe matrimonial home which 
is not unusual“ in’ Hindu 
Whilst a presumption in law may well 
be drawn about the joint custody and 
possession of the couple of their respec- 
tive properties within the marital home- 
stead, there appears to be no warrant to 
extend it to every other’ occupant there- 
of. The rule fiows from the peculiar na- 
ture of the conjugal relationship and the 
incidents of the matrimonial home and 
Neither on principle nor precedent can 


it be extended further to others, or in- 


discriminately to the’ whole joint family 
to which the husband may happen to 
belong, An apt example, in this context, 
was spelt out by Mr, Sethi, learned’ Ad- 
ditional Advocate General, Punjab, on 
behalf: of the respondent-State. He cited 
a hypothetical instance of dowry given 
to the bride of a serving Army Officer 
which initially may be taken to the 
home of the `bride’s 
However, later the couple may wish to 
take it away to the place of posting of 
the husband. Could it be said that hav- 
ing been once brought within the joint 
family home, the possession and control 
thereof would pass to the undivided 
family and thus in a way to the karta 
thereof? Mr, Thapar attempted to take 
up the extreme2 position. that this would 
be so and once such a property had been 
brought into the joint Hindu. family 
home, the possession and: control therein 
would pass jointly to the family and its 
karta. I see not the least reason to. ac- 
cept such an extreme position- which .ap- 
pears to me as untenable on principle, 
and no -authority souls be cited in sup- 
port thereof, . 
- 49, Equally the common use and €n- 
joyment of certain articles-of dowry and 
traditional presents, by. the other mem- 
bers of a joint family with the leave: and 
licence of a Hindu wife, cannot have.the 
effect of extending: the jointness of con- 
trol and custody: of the couple to un- 
defined and unreasonable- limits. Conse- 
quently, there is: no reason to assume 
that the mere user or enjoyment of the 
dowry by other members: of the house- 
hold, would -have the effect -of passing. 


the possession and- control. thereof joint- oe 


ly to the Hinar Radivider EER T as 
such, ; : 


`persoùs living. 


families. 


parents-in-law.. 
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-50. In the aforesaid context, pointed 
reference must. be mada to the opening 
word ‘whoever’ of S..405 of the Code to 
highlight that the crimiral law does not 
take ken of any proximity of relation- 
ship for the offence of breach of trust. 
Whoever would include within its ambit 
the parents-in-law, the brothers-in-law, 
sisters-in-law: (and other closé relations 
of the husband) of a Hindu wife provid- 
ed that the basic ingred-ents of entrust- 
ment or passing of dominion over her 
separate individual property stands fully 
satisfied. Apart from the peculiarity of 
the conjugal relationship and the conse- 
quent sharing of the matrimonial home, 
the existence of the blcod relationship 
of the parties does not seem to be rel- 
evant for the applicabil-ty or otherwise 
of S, 406 of the Code. Since the other 
members of the Hindu joint family, to 
which the husband may belong. would 
not be covered by the presumption of 
jointness of custody anc possession of 
their individual properties by the 
-spouses alone, they canrot by the mere 
fact of kinship be exeluded from the 
scope of Ss. 405 and 406 of the Code. 


51, Even on larger 2onsiderations as 
well, Mr, Sethi, learned. Additional Ad- 
vocate General, Punjab, had advocated 
that the speedier and =2ffective remedy 
of a criminal breach of trust cannot and 
should not be denied in the somewhat 
peculiar context of helpless Hindu wives 
against avaricious parents-in-law or 
other relations of the husband, who may 
dishonestly misappropriate or convert for 
their own use, the dowry or the tradi- 
tional presents exclusiveky owned by the 
bride. In what appeared to me as a 
somewhat: sentimental appeal, learned 
counsel for the State beseeched the 
Court to not lose:sight af the social evil 
of extorting dowry which sometimes 
leads to the sadistic cases of bride-burn- 
ing where such a greedy lust had re- 
mained thwarted or unsatisfied. On these 
premises it. was submitted that denuding. 
such Hindu wives of the rather speedier 
relief of the criminal law against even 
the relations of the husband, and throw- 
ing them..to the tender mercies of the 
inevitably long drawn out and protract- 
ed civil claims. with regard to what may 
essentially be wife’s exclusive property, 
would be: virtually:.rendering them with- 


; . out remedy -against a crying social evil, 


52, There is a modicim of merit in 
the. aforesaid ..stand taxen on ‘behalf. 
of the. respondent-State. . Nevertheless; 
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whilst holding that mere blood relation- 
ship of the husband is not ipso facto ex- 
clusionary of the criminal law for breath 
of trust, the matter cannot be pushed to 
the other extreme of holding that the 
parents and the members of the joint 
family of a Hindu husband would be 
presumed to be entrusted with or domi- 
nion over the dowry of the wife by the 
mere factum of such marriage. As in 
other fields, so in law, one must shun 
the falsehood of extremes. The giving of 
dowry and the traditional presents at or 
about the time of the wedding, does not 
in any way raise a presumption that 
such property is thereby entrusted and 
put under the dominion of the parents- 
in-law of the bride or other close rela- 
tions so ag to come within the ambit of 
those words as used in Ss. 405 and 406 
of the Code. Nor would the mere factum 
of bringing the dowry and such other 
traditional presents into the family home 
of the husband by itself constitute such 
entrustment or passing of dominion to 
the relations or the other members of 
the joint family of the husband, The 
mere living together of the/couple in the 
joint family is not a legal equivalent. of 
entrustment per se of the individual pro- 
perty of the wife.to the parents-in-law 
or the other close relations within the 
family homestead. Any. such entrustment 
or passing of dominion over the dowry 
to the relations of the husband, there- 
fore, can only be by a subsequent act 
of conscious volition. Inevitably this has 
to be a matter of particular and specific 
proof on its own set of facts, 


53. In the aforesaid context, the three 
categories referred to in paragraph 28 
may well be recalled. Inevitably those 
articles of the dowry given as presents 
to the husband or the parents-in-law 
and other members of his family after 
having been brought in the joint family 
and delivered to its recepients may pass 
into the ownership of the latter far 
from being entrusted to them as such. 
Again,- with regard to the articles of 
dowry: which may be for common use 
and enjoyment in the matrimonial home, 
it is purely a question of fact in each 
case, whether these were given and in- 
tended to be the exclusive property of 
the bride or otherwise. It. cannot, there- 
fore, be prima facie presumed that these 
are exclusively the ownership of the 
wife or inevitably entrusted either to 
As 
was. noticed’ earlier, if 'an irate wife-in 
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a tantrum abandons the matrimonial 
home, such like property does not in the 
eye of law become entrusted to the 
parents-in-law or other close relations 
of the husband. No such gullible pr2- 
sumption of entrustment or passing of 
the dominion of property can ‘be raised 
in such a situation to come within the 
mischief of criminality for breach f 
trust. Entrustment or dominion! over the 
property has to be unequivocally alleged 
and conclusively established by proof 
later, 


P | 

54. For the sake of clarity lof prece- 
dent within this Court, a reference must 
be made to Jaswant Rai v. Smt, Kamal 
Rani, (1963) 65 Pun LR 667. Therein the 
learned single Judge, in similar circum- 
stances’ of a complaint by a Hindu wile 
whilst quashing the proceedings against 
the five close relations, nevertheless al- 
lowed their continuance against the hus- 
band and the mother-in-law ofl the com- 
plainant. It is plain, on analysis of the 
judgment, that the’ matter was not pra- 
sented in an exhaustive manner and’ in 
the same light as before us, |nor were 
the wide ramifications of the issue œŒ- 
bated before the Bench. ` Consequently, 
the learned single Judge had no occasion 
to pronounce thereon. Nevertheless, if 
this judgment is now read as a warrant 
for any facile presumptions being raised 
against the husband or the mother-in- 
law (as was sought to be donejon behelf 
of the respondent-State), as being per ze x 
entrustment or dominion over the dow zy 
of the wife, then the same canino longar 
be held as good law. 


55. 





The preceding observations apply 
equally to this aspect of the; judgment 
in Bhai Sher Jang’s case (1979 Cri LJ 
493) (supra). Therein paragraphs 12 and 
13 of the report are capable of a strain- 
ed construction of raising a presumption 
of entrustment or dominion over tne 
property against the husband | and the 
parents-in-law of the Hindu wife. For 
the detailed reasons above, with respezt, 
such a view cannot hold the field any 
longer, 

56. To conclude, it t necessarily follows 
from the aforesaid discussion | that the 


very concept of the matrimonial home 
connotes a jointness of possession and 
custody by the spouses even|with re- 


gard to the, moveable: properties execlu- 
sively owned by each of them. It is, 
therefore, inapt to view the same in 
view of the conjugal relationship as m- 
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volving any entrustment or passing of 
dominion over property day-to-day by 
the husband to the wife or vice versa. 
Consequently, barring a special written 
agreement to the contrary, no question 
of any entrustment or dominion over 
property would normally arise during 
coverture or its imminent break-up. 
Therefore, the very essential prerequi- 
sites and the core ingredients of the of- 
fence under S, 406 of the Penal Code 
would be lacking in a charge of criminal 


breach of trust of property by one 
spouse against the other. Inevitably, 
therefore, the purported allegations of 
breach ‘of trust betwixt husband and 


wife so long as the conjugal relationship 
lasts and the matrimonial home subsists, 
cannot constitute an offence under Sec- 
tion 406 of the Indian Penal Code, sub- 
ject to any svecial written agreement. 
Equally, as against the close relations of 
the husband, no facile presumption of 
entrustment and dominion over the 
dowry can be raised prima facie and 
this inevitably has to be by a subsequent 
conscious act of volition which must be 
specifically alleged and conclusively 
established by proof, Lastly, because of 
the definition in S. 2 of the Dowry Pro- 
hibition Act, the offences under the said 
Act cannot come within the ambit of 
S. 406 of the Indian Penal Code as these 
cannot . stand together on the same set 
of facts. 


57. Hence, the answer posed at the 
very outset is rendered in the afirma- 
tive. The bonds of matrimony, therefore, 
bar the spectre of the criminal breach 
of irust qua the property of the spouses 
at the very threshold of the matrimonial 
home. It cannot enter its hallowed pre- 
cincts except through the back door of 
a special written contract to the con« 
trary with regard to such property. 

58. In the light of the aforesaid prin- 
ciples one may now turn to the terra- 
firma of facts which have been already 


- briefly delineated in paragraphs 2 and 3 


of this judgment. In pursuance of the 
ist information report lodged by re- 
spondent No, 2 Smt. Veena Rani, the 
police authorities arrested the petitioners 
on the ist of July, 1981, and they were 
remanded to police custody for four 
days, As already noticed, the stand of 


a7 


the petitioners is that they were tor- 
tured to the maximum during this 
period and extortionate demands weré . 


made upon them in pursuance whereof 
they had to sheli out Rs. 50,006/~ in cash 


Pea 
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and 30 tolas of gold to fhe police. How- 
ever; according to the investigating 
agency the three petitioners made dis- 
closure statements under S. 27 of the 
Evidence Act leading tc the recovery 
of the alleged articles o? dowry.. Curi- 
ously enough the case is that a sum of 
Rs, 24,750/~ in cash and about 27 tolas 
of gold were also recovered which were 
identified to be the same which had 
been given to respondent No. 2 at the 
time of her marriage. In accordance 
with the.view expressed in the earlier 
part of this judgment, we had called 
upon the respondent-Stase with regard 
to any subsequent collection of materials 
in ‘pursuance of the first information re- 
port. In this context the basic reliance 
of the learned Additional Advocate 
General, Mr. Sethi was on the written 
statement in the form of an affidavit fil- 
ed by Shri Bhagat Ram, Sub-Inspector, 
S. H. O. of Police Station Kotwali, Bha- 
tinda, dated the 16th of August, 1981. 
Therein the stand of the investigation is 
that an offence is jointly made out 
against the three petitioners. under Sec- 
tion 406 read with S, 34, Indian Penal 
Code, and a synopsis of the steps taken 
during the course of the investigation 
till it was stayed under the orders of the 
Court is given in the acfidavit. 


59. Adverting now tae the first infor- 
mation report. what first catches the eye 
is para 2 thereof ` Jin- the following 
terms :— 


"That at the time cf my ` aarriage 
I received substantial presents of orna- 
ments, valuable clothes, furniture and 
other house-hold artichkes besides Ru- 
pees 21,000/- from my parents, relations, 
my husband and mother-in-law as con- 
sideration of the marriage.” 

It would be plain from the ahove that 
on respondent No. 2’s own showing sub- 
stantial parts of the alleged dowry are 
said to have been given by the relations 
of her husband and mother-in-law. It is 
equally with regard to these that the 
charge of. entrustment is laid at the door 
of the husband arid his relations as also 
her mother-in-law, Tkese allegations, 
however, look even more incongruous in 
the context of the underquoted allega- 
tion in paragraph 5 of the complaint to 
the effect that the alleged entrustment 
was done >on ‘the very day of the wed- 


‘ding itself. 


60, Apart from the- above, ‘the rather 
ambivalent allegations of entrustment to 


Vinod Kumar v. State (FB) 


“Bhagla, Sham Sunder 


P. & H. 395 


the husband. and the  parents-in-law 
jointly are then contained in paragraphs 
4, 5 and 6 of the first information report 
as. under :— 

“4. That as dutiful wife and daughter- 
in-law I had reposed full faith in my 
husband and in my parents-in-laws and 
entrusted all the properties aforesaid to 
them as mentioned in Annexures A and 
B 


5. That the above mentioned articles 
as shown in Annexures ‘A’ and ‘B’ were 
entrusted at Bhatinda to accused persons 
in the presence of Sarvshri Jas Rai, 
S/o Ramji Dass, 
Rajpal and Dr. S. K. Arora on the same 
day, i.e. 28-1-1979. 

6. That immediate after the marriage, 
all the abovesaid accused started mal- 
treating me for not fulfilling the lust of 
the accused for more dowry which they 
were demanding repeatedly from time to 
time. It was ultimately about 3 months 
back that all the accused expelled me in 
my wearing apparels and deprived me 
of all the articles in Annexures ‘A’ and 
‘B’. ” a 

61. What would be manifest from the 
above is that an omnibus and equivocal 
allegation of entrustment jointly to the 
husband and his mother and father is 
suggested.: What calls for pointed notice 
is that the alleged date and time of en- 
trustment is said to be the very day of 
the wedding itself on the 28th of Jan. 
1979. Plainly enough the import of the 
allegation herein is that the factum of 
the marriage on that date was tanta- 
mount to the entrustment of the dowry 
to the husband as also the latter’s mo- 
ther and father. No subsequent specific 
entrustment of any property thereafter 
is even remotely alleged in the first in- 
formation report, It is then the com- 
plainant’s own case that. for full two 
years thereafter from the date of the 
marriage till her alleged expulsion from 
the home of her husband and in-laws 
around January-February 1981, she con- 
tinued to live in the matrimonial home 
even though unhappily. It was not dis- 
puted before us that: the firm. case of the 
prosecution. itself is ‘that the alleged 
articles of dowry were taken from Bha- 
tinda to the matrimonial home at Malout 
and were allegedly taken in possession 
from there in July, 1981, by the police. 

62, Even accepting. the first informa- 
tion report as the gospel truth it would 
appear that when tested on the anvil of 
the principles laid earlier the allegations 
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therein cannot amount to entrustment 
stricto sensu within the meaning of Sec- 
. tion 405, Indian Penal Code, As has bean 
said earlier there is a jointness of con- 
trol and possession of the property of 
the spouses within the matrimonial home 
which negates the very concept of 
entrustment by the husband to the wife 
or the wife to the husband therein. As 
has been held above in paragraph 50 the 
factum of the marriage itself ¡does not 
in any way raise a presumption that 
dowry is thereby entrusted toi the hus- 
band or the parents-in-law or put undar 
„their dominion per se. It bears repetition 
that the allegation herein is that the en- 
trustment jointly to the husband and the 
_parents-in-law took place on'the wed- 
ding day itself. Equally the mere factum 
of taking the dowry and the traditional. 
presents into the family home of the 
husband does not and cannot in law con- 
stitute entrustment or passing \of domi- 
nion to either the husband or, his close 
relations. Lastly, the admitted fact of 
this dowry having been kept in the 
matrimonial home for well-nigh two 
years (from the alleged date of entrust- 
ment on the wedding day of 28th of 
January, 1979) which inevitably brings 
in the strongest presumption of the 
jointness of possession and control ne- 
‘gates the very concept or continuance 
of any such entrustment, It has been 
held expressly above that either the 
irate . walking of from the matrimonial 
home by anyone of the spouses or even 
his or her alleged expulsion therefrom 
would not saddle the other with being 
entrusted with or dominion over the 
property in the matrimonial home with- 
‘in the meaning of S. 405, Indian Penal 
Code. 











63. It would thus be plain that even 
‘accepting the allegations in the first in- 
formation report as: wholly true they 
would not amount to any entrustment 
or passing of dominion over the dowry 
to. the husband and his mother and 
father jointly. Inevitably, therefore, the 
first information report does not even 
remotely disclose any offence - under 
Sec. 406 read with S. 34, Indian Penal 
‘Code. i 
64, Once ‘that finding is arrived at this 
Court is entitled to consider. the quasi- 
ing of the first information report in the 
` light of the principles. enunciated . in 
paragraph 20 above. It has already been 
„held that the allegations, considered in 


1 
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detail above, even .at their face value, 
would not in the eve of law, amount to 
any entrustment or passing of dominion 
over property within the ambit of Sec- 
tion 405, Indian Penal Code, Consequent- 
ly, the first information report 
not and cannot indicate any reasonable 
suspicion of the commission of the cog- 
nizable offence of criminal breach of 
trust punishable under S. 406, Indian 
Penal Code, Despite the lodging of the 
aforesaid report on the 18th of April, 
1981 and the subsequent investigation of 
the same, till the matter was stayed by 
this Court in July, 1981, no material 
collected by the investigating agency 
further discloses the commission of any 
such cognizable offence either. Indeed, 
the alleged recoveries of property from 
the matrimonial home itself and the 
stance taken by the investigating agency 
in the affidavit of the investigating offi- 
cer, seem to detract from the allegations 
originally made rather than in any way 
The averments made in 
this Criminal Miscellaneous Petition, 
even if not-accepted as wholly true, at 
least indicate clearly that: the whole 
matter is an unseemly aftermath of a 
broken marriage with its- inevitable 
bitterness. and in this context the fur- 
ther continuation of the police investiga- 
tion cannot, but amount to an abuse of 
power which eminently calls for inter- 
ference by this Court in the ends of jus- 
tice. I am, therefore,. of the view that 
the case is one which clearly calls for 
the exercise of inherent jurisdiction un- 
der. Sec. 482, Criminal Procedure Code. 
Even whilst sharply keeping in mind the 
somewhat exceptional nature of the ex- 
ercise of such a power, I am constrained 
to hold that the Criminal Miscellaneous 
Application No. 4022-M/1981 must neces- 
sarily be allowed and the criminal pro- 
ceedings initiated against the petitioners 
be and are hereby quashed. 


65. . Criminal Miscellaneous Applica- 
tions Nos.: 3884-M, 5119-M, 5309-M, 
5791-M, 5860-M of 1980; 1451-M, -1478-M, 
1585-M, 1597-M, 2361-M and -3367-M of 
1981 however, would go back for deci- 
sion on merits before a single Bench, in 
the light of the law enunciated and its 
application as above. ` 


Order’ accordingly. 
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in Sec. 42 of the Act by 2vidence in a Court 
of law cannot be summarily ousted. The 
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S. S. SANDHAWALEIA, C. J.:— Whether 
the rival claims of the Government and the 
landowners over the vesting of brick-earth 
(a minor mineral) must be adjudicated only 
on the basis of the entries in wajib-ul-arz 
of the revenue estate is the significant com- 
mon question which has come to the fore 
in this set of nine civil writ petitions. Equal- 
ly in issue is an apparent conflict of auth- 
ority betwixt two Division Bench judgments 
reported as State of Haryana v. Mangat 
Ram, 1976 Cur LJ (Civ) 498 and State of 
Haryana v. Gram Panchayat, Village Khori 
Jamalpur, 1980 Punj LJ 204, which, indeed, 
had necessitated this reference to the Full 
Bench. 

2. Admittedly, the issues of law and fact 
are identical herein and it, therefore, suffices 
to advert briefly to the facts in Civil Writ 
Petn. No. 894 of 1981 (Subhash Chander v. 
State of Punjab). The petitioner herein 
carries on the business of manufacture 
and sale of bricks in his kiln situated 
in village Ghaggar Sarai, Tehsil Rajpura, 
after extracting brick-earth from land taken 
on lease from private owners of the said 
revenue estate. It is averred that the Sharat- 
wajib-ul-arz (Annexure P-3) thereof has not 
specifically reserved brick-earth as vesting in 
the Government and, therefore, the owner- 
ship thereof rests with the landowners. 
Consequently, the respondent-State not being 
possessed of any proprietary rights in brick- 
earth, is not entitled to recover any royalty 
etc. therefor. Nevertheless, the Mining Offi- 
cer, Department of Industries of Punjab, 
Mubarakpur, issued ‘the notice Annexure P-1 
certifying that a sum of Rs. 6239.44 was re- 
coverable as arrears of land revenue from 
the petitioner as royalty for brick-earth. It 
is further the claim that before the issuance 
of this notice, no opportunity was afforded 
to the petitioner to show that  brick-earth 
did not vest in the State and, therefore, no 
royalty or other charges therefor could be 
levied. The petitioner preferred an appeal 
under Rule 54-F of the Punjab Minor Mine- 
ral Concession Rules, 1964, before the State 
Geologist, Department of Industries, Punjab, 
Chandigarh, who, on the 27th of Feb., 1981, 
is alleged to have declined to consider any 
other matter apart from the proof of the 
deposit of the due amount and straightway 
rejected the appeal. Aggrieved thereby, the 
petitioner preferred the writ petition placing 
basic reliance’ on Gram Panchayat, Village 
Khori Jamalpur’s. case (1980 Pun LJ 204) 
(supra). 

3. In the return filed on ‘behalf of the: 
respondents, the preliminary objection (sub- 
sequently strenuously pressed ‘in argument) is 


bd 


‘tracting brick-earth from’ land 
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that the petition relates to the tifle and vest- 
ing of minor minerals which involves an in- 
tricate dispute on facts and, therefore, cannot 
be adjudicated in the civil writ jurisdiction. 
Particular reliance in this context is placed 
on the Full Bench judgment in’ Amar Singh 
Modi Lal v. State of Haryana, AIR 1972 
Punj and Har 356. It has been; averred 
that, according to the sharat-wajib-ul-arz of 
village Chalheri, Tehsil Rajpura, District 
Patiala (Annexure R-1), the right toj minerals 
‘vests with the State Government when read 
with Sec. 42 (2) of the Punjab Land! Revenue 
Act, 1887. On the point of alternative 
remedy; it is pleaded that an appeal under 
Rule 54-F of the Punjab Minor | Mineral 
Concession Rules, 1964, lies to the State 
Geologist as well as to the Central) Govern- 
ment under Sec. 30 of the Mines and Mine- 
rals (Regulation and Development) Act, 1957. 
On merits, it is averred that the petitioner. 
in fact, is' running his brick-kiln and is (ex 
situated ` 
village Chalheri without any lawful aie 
ority. Basic reliańce was placed on Annex- 
ure R-1, the Sharat-wajib-ul-arz ofi the said 
revenue estate, the Division Bench {judgment 
of this Court in Mangat Ram’s case (197€ 
Cur LJ (Civ) 498) (supra); and Letters Patent 
Appeal No. 264 of 1974 (State of! Haryana 
v. N. K. Kohli etc), decided on | the Stk 
April, 1977. The basic stand of the respon- 
dent-State is reiterated that the right! to minor 
minerals has to be decided on evidence and. 
as this would involve dispute on |facts,. it 
cannot be decided in the writ’ jurisdictior 
nor is it for the High Court to ne N to 
which of the rival parties ‘shall’ ‘go the 
Civil Court to get its title established. Re- 
liance is placed on a number of judgments 
of this Court that the title to minor minerals 
primarily vests in the Government. ! = 
4. At the very threshold it calls for point- 
ed notice that it seems to be noy settled 
beyond cavil that brick-earth has validly 
been declared to be a minor mineral by the 
relevant notification issued under ` Sec. 3 (e) 
of thé Mines and Minerals- (Regulation and 
Development) Act, 1957. In Amar Singh 
Modi Lal’s case (AIR 1972 Punj “&| Har 356) 





(FB) (supra), the majority view after- an 


elaborate discussion of ‘principle and prece- 
dent had concluded as under (para; 51): — 


“In the . ullimate analysis, : . therefore, I am 
of the view that no taint. of, -unconstitu- 
tionality attaches to either S. 3 (e) of -tha 
Act or to the impugned notification GSP. 
436 in so far it has declared ‘brick-earth’ to 
be a ‘minor mineral’. » j E 
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The aforesaid view in the larger context now 
seems to have the approval of the final Court 
itself in Bhagwan Das v. State of .U. P., 
AIR 1976 SC 1393, wherein a somewhat 
similar contention was raised that sand, 
gravel, building stone and bajri deposited 
on the surface of the land by -the fluvial 
action of river Yamuna were not minerals 


‘and in any case vested in the private owners 


of the land. Categorically rejecting such a 
contention Chandrachud, J. (as the learned 
Chief Justice then was) observed as follows 
(para 13) :— 

“Only one more argument made on behalf 
of the appellant requires to be noticed. It 
was urged that the sand and gravel are 
deposited .on the surface of the land, and 
not under the surface of the soil and there- 
fore they cannot be called minerals and 
equally so, any operation by which they are 
collected or gathered cannot properly be 
called a mining operation. It is in the . first 
place wrong to assume that mines and mine- 
rais must always be sub-soil and that there 
can be no minerals on the surface of , the 
earth. Such an assumption is contrary to 
informed experience. In any case, the defi- 
nition of mining operations and minor mine- 
rals in Sec. 3 (d) and (e) of the Act of 1957 
and Rule 2 (5) and (7) of the Rules of 1963 
shows that minerals need not be sub-terra- 
nean and that mining operations cover every 
operation undertaken for the purpose 
‘winning’ any minor mineral. ‘Winning’ 
does not imply a hazardous or perilous acti- 
vity. The word simply means ‘extracting a 
mineral’ and is used generally to indicate 
any activity by which a mineral is secured. 
‘Extracting’, in turn, means drawing out or 
obtaining. A tooth is ‘extracted’ asmuchas 
is fruit juice and asmuchas a mineral. Only, 
that the effort varies from tooth to tooth, 

and from ‘mineral to 
mineral.” . Seen co 
In view of the authoritative enunciation 
aforesaid it must be held that  brick-earth 
comes within the ambit of a mineral which 
has validly declared ‘to be a ‘minor mineral’ 
by the: relevant statutory: provision. ' ` 


5. Once it is held-as above, the. ‘primary 
lis betwixt the parties is with regard to - the 


vesting of the minor minerals or brick-earth- 


in the different revenue estates with regard 
to which the writ petitions have’ been ` filed. 
On behalf of ‘the -petitioners, apart from the 
respective entries in the wajib-ul-arz of each 
village estate, particular reliance was placed 


on Section 42° of the Punjab Land Revenue’ 


Act. Counsel contended that with regard to 
the settlements after the year 1871. 3 (the en- 


of- 


~ 
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a 


1982, 


tries in the wajib-ul-arz teing all post-1871) 
sub-section (2) of S. 42 reises a presumption 
that the minerals would vest in the land- 
owners unless it is expressly provided to the 


contrary. Heavily relying on this provision . 


the submission was that the wajib-ul-arz of 
the respective villages did not in terms pro- 
vide that brick-earth would vest in the State. 
Consequently it was argued that in the 
absence of any express provision with regard 
to brick-earth in the revenue entries it must 
be presumed to vest in the landowners by 
virtue of Section 42 (2). ` 

6. To appreciate the respective stand of 
the parties with regard to the presumptions 
raised by Section 42 it is apt to read its rel- 
evant provisions :— 

“42, Presumption as to ownership of 
forests quarries and waste land.— (1) When 
in any record-of-rights completed before the 
eighteenth day. of Nov., 1371, it is not ex- 
pressly provided that any forest, quarry, un- 
claimed, unoccupied, deserted or waste land, 
spontaneous produce or either accessory in- 
terest in land belongs to the landowners, it 
shall be presumed to belong to the (Govern- 
ment). 

(2) When in any. record-of-rights complet- 
ed after that date it is rot expressly pro- 
vided that any forest or quarry or any such 
land or interest belongs te the (Government) 
it shall be presumed to blong to the land- 
owners. . 

(3) The presumption created by sub-sec- 
tion (1} may be rebutted by showing— . 

(a) from the record or report made by the 


. assessing officer at the time of assessment, or 


(b) if the record or report is silent, then 
from a comparison between the assessment 
of villages in which there existed, and the 
assessment of villages of similar character 
in which there did not exist, any forest or 
quarry, or any such land or interest, 


that the forest, quarry, and or interest was 
taken into account in the assessment of the 
land revenue. 

(4) Until the presumption is so rebutted, 
the forest, quarry, land oz interest shall be 
held to belong to the (Government).” 

Now a plain reading of szb-sections (1) and 
(2) aforesaid makes it manifest that the pre- 
sumption raised thereby is a rebutlable one. 
Whilst sub-section (1) rases a rebuttable. 
presumption in favour of the. Government, 
the succeeding sub-section raises a similar 
presumption in favour of the landowners 
provided that there is mo express entry in 
the record-of-rights. This presumption is 
raised in identical.terms in both the sub-sec- 
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tions. It is axiomatic that the presumptions 
aforesaid are not absolute and can be re- 
butted by evidence. Indeed, this was the 
common stand of the learned counsel fon 
the parties themselves. However, any doubt 
on this aspect is conclusively repelled by 
sub-sections (3) and (4), which provide in 
terms for the nature of evidence by which 
the same is to be repelled. It is obvious that 
as regards the presumption under sub-sec~ 
tion (2) no limitation or specific mode for 
the rebuttal thereof has been provided by 
the staute and is thus left entirely to the par- 
ties. 


7. It is in the aforesaid context of the 
rebuttable presumptions that the firm stand . 
of the learned counsel for the respondents, 
Mr. Mohinderjit Singh Sethi, the learned 
Additional Advocate General, Punjab and 
Mr. Anand Swaroop, that the respondent- 
State cannot be pinned down to the evidence 
of wajib-ul-arz only, has to be considered. 
It was forcefully averred in the pleadings 
and as well reiterated in arguments that the 
statute gives them the right to lead evidence 
to rebut or buttress the presumptions, if 
any, and both on principle and precedent 
such a right cannot be denied. Learned 
counsel were, therefore, vehement in strenu- 
ously pressing the objection that the disputed 
questions of fact and evidence regarding the 


vesting of minor minerals, must be estab- 


lished in a Civil Court upon evidence led 
by the parties and not within the narrow 
confines of the writ jurisdiction. 

8. I am of the view that the stand of the 
respondents herein is impeccable and apart 
from its soundness on principle the, settled 
weight of precedent within the Court en- 
titles them wholly to sustain the same. 

9. Way back in Khushal Singh v. State 
of Punjab, ILR (1966) 1 Punj 166, a similar 
contention as is being raised on behalf of 
the present petitioners that the writ Court 
should construe the wajib-ul-arz alone and 
grant relief, was repelled categorically by 
the Division Bench with the following obser- 
vations :— 

In any case it is urged that the 
televant entry in the wajib-ul-arz should be 
one which could show the ownership of ex- 
isting mines and quarries and not of what 
would be the position in future. On the 
meagre data before us it is not possible to 
pronounce on the exact meaning or effect of 
this wajib-ul-arz. Nor can this Court, while 
acting in exercise of its. jurisdiction under 
Article 226 of the Constitution, be called 
upon. to decide a disputed question of fact 
like this, particularly when even the appli- 
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cability of the wajib-ul-arz to the | sites in 
question is not admitted. | ; 
The question that,arises in this [respect is 


as to who could go to a competent| Court to 
have those rival claims between the parties 
settled and whether there is any lother ap- 
propriate machinery provided by the Revenue 
Act or by the Act or the Punjab Rules for 
determination, of these disputes. The juris- 
‘diction of the Civil Courts to decide the 
rival claims of the parties relating to the 
ownership of the mineral rights a the land 
do not appear to be barred by any |provision 
of law. In any case no such provision has 
been pointed out to us by any of the learn- 
ed counsel appearing for the parties in this 
-ease, Any party aggrieved in any particular 
circumstances can, therefore, institute a suit- 
able action in Court according to law.” 
The aforesaid view was then reiterated by 
an equally exhaustive judgment in Dr. Shanti 
Saroop Sharma v. State of Punjab, AIR 
1969 Punj 79, wherein it was concluded as 
under (para 72) :— | 

“As has been noticed earlier, there has 
been a serious dispute in all- the petitions be- 
fore us regarding the ownership - of. the tights 
in minor minerals found in the land oc- 
cupied by the petitioners, and that dispute 
cannot be settled in these proceedings as 
this Court is not the proper forum for going 
into such disputed questions of fact 
Articles 226 and 227 of the Constitution. 
The rival claims of the parties to the owner- 
ship of the minor minerals in question can 


be settled by appropriate proceedings in a 
Court of law.” 
The final sanction to the above view was 


accorded by the Full Bench in Amar Singh 
‘Modi ‘Lal’s case (AIR 1972 Punj &!Har 356) 
(supra) as is evident from para 57 ‘of its re- 
port. In fact, the Full Bench further and 
categorically rejected the claim for|a lesser 
telief on behalf of the petitioner that a writ 
be issued in their favour prima facie and 
the State be directed’ to establish their claim 
to minor minerals in a Civil Court and se- 
cure its verdict in its favour with ihe under- 
mentioned observations :— ` 

gr With greatest deferencè to Tuli, J., 
if the “decision in the Gram Sabha and Gram 
Panchayat, ‘Kiratpur’s case, Civil Writ 
No. 2146 of 1969, DJ- 2-2-1 970 (Punj & Har), 
seeks to lay down that a writ may- issuz 
without resolving disputed questions of fact 
_ and subject to a subsequent decision on 
merits by the Civil Court, then I would re- 





spectfully beg to differ from that view. Nor, 
` the province of * ths- 


do ï think that it is ` 
Court of writ jurisdiction to tender ‘advice 


M/s. Subhash. Chander v. State (FB) 


under ' 


A. LR, 
or direct the litigants before itas to’ which 
one of them should go to the Civil ‘Court 
first or the mode or manner ‘of: the legal 


remedies ‘any one of them may choose . to 
adopt.” 


10. In fairness, reference. must be made 
to Om Parkash v., State of Haryana, 1971 
Rev LR 1 (SC), on which some tenuous 
reliance was sought to be placed on behalf 
of the petitioner. It would appear from the 
brief judgment that in the said case the High 
Court did not even call upon the State to 
file an affidavit and did not even consider 
whether the facts raised were complicated or 
otherwise and summarily dismissed the writ 
petition (apparently in-limine). It was in 
this context and further on the filing of an 
affidavit in reply, on behalf of the State, 
which indeed disclosed no intricate or dis- 
puted facts, that their Lordships merely 
remanded the matter back to the High Court. 
to be dealt with according to law.. I am 
unable to construe the said judgment in view 
of its peculiar facts as in any way eroding 


the ratio of the unbroken precedent within. ` 


this. Court, referred to above. 


11. Two judgments from which some 
tenuous” support was sought on behalf of the 


‘ writ petitioner would also deserve mention 


in this context. In Chuni Lal v. State of 
Haryana, (1971) 73 ‘Pun LR 159, tlie lis be- 
tween the parties was the winning of salt- 
petre from the land vested in the Gram Pan- 
chayat under the Punjab Village Common 
Lands (Regulations) Act, 1961. It deserves 
highlighting that saltpetre is altogether on a 
different footing. Learned counsel for , the 
parties had both relied on the . authoritative 
Douie’s Punjab Settlement Manual, 1899. 
Thereby it was clearly settled that Govern- 
ment had no claim to saltpetre and it vested 
in the landowners. Para 193 of the afore- 
said Seitlement mies deserves notice in 
extenso :— 


- “193. Saltpetre not teated, as Government 
property : — 

The question of the rights of Government 
in saltpetre was raised in 1891 in connection 
with the settlement’ of the: Hissar. 
when the ‘Punjab Government held that 
neither the saltpetre earth nor the educed 
saltpetre can properly: be brought’ under the 


district 


term ‘spontaneous produce or other accessory ` ` 


interest in land’ within the ` meaning of Sec- 
It was 


added that Sir James Lyall’ believed that ‘in | 
the ` 


practice the Government nowhere’ in’ 


r 


ew 


Punjab ‘claims proprietary” ‘right in ‘saltpetre- ©- 


earth, or a title to:a monopoly“of the’ right- 
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of educing’ saltpetre, though - preceding native 
Governments may have claimed. such a title. 
Ali that Government claims is the right of 
regulating ‘or preventing the manufacture. 
Saltpetre or shore must not be recorded, 
therefore; as Government property in the 
village administration paper, and any pro- 
fits which the landowners derive from it may 
be taken into account in assessing the land 
revenue, If for any reason they are left un- 
assessed the fact that Government has not 
abandoned its right to assess them at some 
future time should be distiactly noted.” 


It is manifest from the above that the Gov- 
ernment’ nowhere in: the Funjab laid any 
title to saltpetre which inevitably vested in 
the owners of the land. Now it was in this 
context that the Division Bench 
Lal’s case (1971-73 Pun LR 159) (supra) 
after expressly referring tə the aforesaid 
Settlement Manual opined that saltpetre was 
not even a minor mineral. Further, parti- 
cular reliance was placed on the express 
terms of Rr. 3 (2) (x) and 6 (5) of the Pun- 
jab Village Common Lend (Regulation) 
Rules, 1964 to hold. that hereby saltpetre 
was clearly vested in the Gram Panchayat. 
The Bench also'summarily rejected the stand 
taken on behalf of the respondent-State that 
Section 14-A of the Punjab Village Common 


Lands (Regulation) Act, 1961 was at all 
attracted to the case, It seems to be obvious 
that this decision is wholly distinguishable 


and cannot even remotely advance the case 
of the petitioner. in the con-ext of a minor 
mineral, like brick-earth to which the afore- 
said considerations and statutory provisions 
are not at all applicable. ; 


12. For similar, if not icentical reasons, 
the reliance of the learned counsel for the 
petitioner on Prem Chand v. State of Har- 
yana, AIR 1972 Punj & Har 50, is equally 
in vain. This again was a case of the ex- 
ploitation of saltpetre and all the considera- 
tions aforementioned are applicable thereto. 
What is even more is the fact that the learn-, 
ed counsel for the parties therein had ex- 
pressly rested themselves enfirely on the en- 
tries in the wajib-ul-arz wittout laying any 
claim to lead any other evid2nce or to rebut 
the presumption raised by Sec. 42 therewith. 
The Division , Bench ‘expressby noticed that 
there was no disputed quest-on of fact rais- 
ed in those writ petitions and that in fact, 
no such objection was pressed at the 
of the arguments. Reference to para 23 of 
the report. would indicate that the learned 
Advocate General on behalf of. the respon- 
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dent-State himself relied ‘only on” the entries - 
in the wajib-ul-arz and produced: the . same — 
before the Bench after seeking an’ adjourn- 
ment, -I am, therefore, clearly of the view 
that this case is entirely distinguishable. 


13. To conclude on this aspect, it must 
be held that the rival claims of the parties 
over the vesting of brick-earth are not con- 
stricted to adjudication only on the basis of 
the entries in the wajib-ul-arz of the revenue 
estate and the claim to rebut the presump- 
tions raised:in Section 42 of the Punjab 
Land Revenue Act, '1887 by evidence in a 
Court of law cannot be summarily ousted. 
The answer to the first question posed at 
the -very outset has, therefore. to be rendered ; 

in the negative. f 


14. Adverting now to the conflict of pre- 
cedents, one may first chronologically con- 
sider the relevant observations in Mangat | 
Ram’s case (1976 Cur LJ (Civ) 498) (supra); 
Therein, in consonance with what has been 
said above, the Letters Patent Bench observ: , 
ed as follows :— 


Sean Now, Secs. 42 (1) and 42 (2) create 
certain presumptions. ` These presumptions 
are naturally rebuttable by other evidence’ 
Therefore, ordinarily the’ more appropriate’ 
forum for determining the question whether 
it is the Government or the owner of the 
land that is. entitled to the minerals is, in 
our view, the Civil Court, in a duly institut- 
ed suit and not the High Court exercising 
jurisdiction under Art. 226 of the Constitu- 
tion. On that ground alone, the writ peti- ; 
tion was liable to be dismissed ........... i 


Having so held, the learned Judges, however, 
proceeded to observe (it has to be borne in 
mind thatit wasan appeal preferred by the 
State of Haryana) that the State itself had re- 
lied only on the entries of the wajib-ul-arz with 
the solitary addition that the respondent had 
taken short-term leases from the Govern- 
ment. On the other hand, the respondent 
had not relied upon any other evidence what- 
soever apart from the entries in the wajib- 
ul-arz. There being thus no claim or insis- 
tence on behalf of any of the parties to lead 
evidence, their Lordships proceeded to decide 
the question on the basis .of the material 
before them. On the peculiar facts of that 
case and the peculiar entries of the wajib- 
ul-arz, they came to the conclusion that the 
right to minerals in the said estate was vest. 
ed in the Government because of the added 
circumstance that. the respondent had him- 
self taken- short-term leases from the Gov- 
ernment. Manifesily therefore, the: case 


on 
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turned on its peculiar facts and jis no auth- 
ority for any such proposition that the vest- 
ing of minerals has to be decided on the 
hasis of entries in the wajib-ul-arz alone 
(dehors a claim to lead evidence with regard 
to disputed questions of fact) or; that these 
entries would conclusively vest the same in 
the Government. Indeed, if the| brief and 
passing observations in the said judgment 
are at all liable to such a construction, then 
they would be plainly running counter to 
Amar Singh Modi Lals case (AIR 1972 
Punj & Har 356) (FB) (supra) and the ear- 
. her settled lire of precedent (Khushal Singh’s 
case, ILR (1966) 1 Punj 166 and Dr. 
Shanti Saroap’s case, AIR 1969 Punj 79) 
` (supra) and do not lay down the Jaw cor- 
rectly and have to be overruled.| Each dis- 
puted case o? the vesting of minor minerals 
has, therefore, to be decided on the basis of 
the evidence led by the parties including, of 
course, the relevant entries in the revenue 
record. 


15. Coming now to the judgment of the 
Letters Patent Bench in State of |Haryana v. 
Gram Panchayat, Jamalpur, 1980 Rev LR 
152, it is plain from the very brief judgment 
therein that he issue was hardly agitated 
seriously before the Bench. I was party to 
the Bench and would recall that| on behalf 
of the appellant-State, neither principle nor 
any precedeni was seriously pressed in sup- 
port of its case. Full Bench judgment in 
Amar Singh Modi Lals case (AIR 1972 
Punj & Har 356) (supra) was neither ex- 
pressly relied upon nor pointed out to the 
Bench. For the respondents the! case went 
by default as no appearance was made on 
their behalf. It was in this context that 
after noticing the facts, the Bench did not 
choose to interfere in the judgment of © 
learned single Judge. However) if those 
brief observations are to be construed as a 
warrant for the ‘proposition that! despite a 
serious dispule on facts a writ | should be 
granted or a prima facie relief accorded, 
leaving the parties to have their rights estab- 
lished in the Civil Court, then the same is 
in head-long conflict with the ratio ‘of ` the 
Full Bench in Amar Singh Modi Lal’s case 
{supra) and, therefore, cannot be allowed to 
hold the field. It is significant that the learn- 
ed single Judge in the case had purported 
to follow Dr. Shanti Saroop Sharma (AIR 
1969 Punj 79) (supra) ratio in which a writ 
was expressly refused on the express ground 
of the disputed questions raised.| It is ob- 
vious that the law laid down in; Dr. Shanti 
Saroop Sharma (supra) was inot rightly 
applied by the learned single Judge. I have 
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Parai Singh v. State of Punjab 


‘behalf of the respondents. 


the | 


ALR, 


already noticed that the Full Bench in Amar 
Singh Modi Lal’s case (supra) set itself 
squarely against the. claim of any writ in 
favour of a party prima facie being issued 
without resolving the disputed questions of 
fact. For all these reasons; I am constrained 
to hold that the ultimate result in State of 
Haryana v. Gram Panchayat, Jamalpur, 1980 
Rev LR 152 rms counter to the enunciation 
of the Full Bench in Amar Singh Modi Lal’s 
case (supra) and is, therefore, overruled. 


‘16. Having keld as above, it seems to be 
plain that in this set of writ petition, a tangled 
dispute on facts is sought to be raised on 
The claim to lead 
evidence to rebut the presumption, if any, 
under Section 42 has not only been raised 
but strenuously pressed. I am unable to 
deny this right to the respondents and even 
otherwise find it inapt to enter the thicket of 
controversial facts and the evidence that may 
have to be led by the parties. Respectfully 
following the settled line of precedent in this 
Court in Khushal Singh’s case (ILR (1966) 1 
Punj 166) and Dr. Shanti Saroop Sharma’s 
case (AIR 1969 Punj 79) and Amar Singh 
Modi Lal’s case (AIR 1972 Punj & Har 356) 
(FB) (supra), £ would dismiss the writ 
petitions and relegate the petitioners to the re- 
medy of establishing their claims in appro- 
priate proceedings in a revenue or Civil Court 


as they may be advised. 


.17.. In view of the somewhat intricate 
issues involved, I leave the parties to bear 
their own costs. 

S. P. GOYAL, J. :— I agree, 

G. C. MITAL, J.:— I agree. 


Order accordingly. 
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M. M. PUNCHHI, J. 
-` Harbans Singh, Petitioner v, The 
State of Punjab and others, Respondents 

Civil Writ- Petn. No. 3317 of 1979, Dj- 
25- 2-1982. 

(A) Punjab Gram Panchayat Act (4 of 
1953), S. 13-00 — Candidate declared 
elected under S. 13-00 — Election peti- 
tion against him is maintainable — Sec- 
tion 13-00 is not ultra vires Art. 14. 
(i) Constitution of India, Art, i4; (ii) 
Representation of the People Act (1951), 
S. 97). . 

-A declaration made under. sub-sec, (1) 
of S. 13-00 declaring elected the election 
petitioner or some other candidate can 
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be challenged in an election petition. i 


There is nothing in the Act to bar the 
filing and maintenance of such a peti- 
tion. As such it cannot be said that the 
provision of Sec. 13-00 <s ultra vires of 
Art, 14 of the Constitution as it fails to 
provide to the returned candidate a 
right to file a recriminatory petition 
when the seat on vacaticn is claimed by 
the election petitioner or in other words, 
that Sec. 13 is deficient of the spirit of 
S. 97 of the Representation of the People 


Act, 1951. AIR 1982 Punj & Har 369, 
Foll. E (Paras 8, 10) 
Section 13-00 prdvides' that when 
the election of an elected can- 
didate is challenged as being void, 
the petitioner can cleim a declara- 
tion as a consequence. that he 
himself, or any ther candidate 


be declared as duly elected. The decla- 
ration to be sought is optional at the in- 
stance of the electior-petitioner and 
nowhere has power been conferred on 
the prescribed authority to declare suo 
motu any candidate to be duly elected 
in the event of declaring the election of 
the returned candidate to be void. The 
functions of the prescribed authority of 
declaring the election petitioner, or any 
other candidate, duly elected as a sub- 
stitute to the returned zandidate, whose 
election was held void, is wholly statu- 
tory and not in overlapping of his func- 
tions as a quasi-judicial authority deter- 
mining election disputes. That power of 
the prescribed authority is more or less 
akin or in substitution of the Presiding 
Officer or the Returning Officer, It 
makes not the slightest difference that 
the same prescribed authority may have 
to determine quasi-judicially another 
election dispute arising out of a result 
which he himself declared under S. 13-00 
(2) of the Act, These functions of the 


prescribed authority are distinct and 
separate, neither do they overlap nor 
intermingle, (Paras 8, 9) 


Even otherwise when the provisions of 
the Civil P. C. are applicable to election 
disputes, nothing prohibits the returned 
candidate to make addicional: pleas in 
his written statement that in the event 
of his election being declared void, the 
claim of the election-petitioner that he 
himself be declared elecced, or any other 
candidate be declared elected for the 
office, should be triej as an election 
petition on grounds opən to an elec- 
tion-petitioner, (Para 10) 
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(B) Evidence Act (1 of 1872), S. 115 — 
Plea of waiver or acquiescence —- $t 
cannot stand before mandate of statute. 

(Para 11) 


(C) Punjab Gram Panchayat Election 
Rules (1960), R. 33 — Word “lot” 
Interpretation of — Word is used in 
singular sense, ((i) Interpretation of Sta- 
tutes; (ii) Punjab General Clauses Act 
(1 of 1898), S. 11), 


The word “lot” has been used in R. 33 
in the singular sense and carries with it 
an important qualification that the lot 
drawn would tantamount to the securing 
of one additional vote in favour of the 
candidate in whose favour the lot is 
drawn, The rule framers have with 
good sense, put it in the singular 
sense, as otherwise it would lead to a 
lot of speculation and confusion leading 
fo squabbles in election disputes. Cer- 
tainty being one of the essential attri- 
butes of laws, the interpratation of the 
rule which can give rise to looseness 
and speculation has to be discarded. The 
Punjab General Clauses Act, though 
permits that singular in a statute can be 
read as plural, but this is subjected to 
the qualification of the context so per- 
mitting. Here, the context of the rules 
‘specifically puts it at the level of a sin- 
gular lot or a single additional vote, 


(Para 11) 
Cases Referred : Chronological Paras 
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R. L. Sharma, for Petitioner; 
Rakkar, for Respondent No, 4. 


ORDER :— This petition raises rather 
an interesting election dispute, What is 
a ‘lot’ as envisaged under R. 33 of the 
Punjab Gram Panchayat Election Rules, 
1960 (hereinafter called the Rules) is the 
domain of this petition. 


2. The petitioner got elected asa 
Panch on 2ist Aug. 1978 in the Sabha 
area of village Saroya, Tehsil Garh- 
shankar, District. Hoshiarpur. Out of the 
eight Panchas elected, a Sarpanch had 
to be elected, The petitioner, as also re- 
spondent No. 4, contested for the office. 
Each of them secured four votes. This 
resulted in a tie. It was to be settled 
under R. 33 of the Rules which is in tha 
following terms :— 

“33. Procedure in case of tie. If after 
the counting of votes is completed, an 
equality of votes is found to exist be- 
tween any candidates, and the addition 
of one vote will entitle any of those 
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candidates to be declared elected, the 
Presiding Officer or the Returning Offi- 
cer, as the case may be, shall forthwith 
decide between those candidates by lot, 
and proceed as if the candidate on whom 


the lot falls has received an ' additional . 


vote.” 


According to the averment made speci-` 


fically in the petition, the ‘Returning 
Officer recorded the statements of both 
the candidates to an agreement that the 
lots would be drawn three times and 
the candidate successful in the majority 
would get the additional vote. Such 
consent is statedly signified from the 
writing (Annexure P1 to the ‘writ peti- 
tion) which embodies the result on that 
basis in favour of the petitioner. Seem- 
ingly, after the three lots were drawn, 
the first one went in favour of respon- 
dent No, 4 and the succeeding two in 
favour of the petitioner. He, 'thus, was 
declared by the Returning Omicer as 
Sarpanch. 


3, Respondent No, 4 filed an election 
petition before respondent No. 2, the 
Executive Magistrate, who is' the pre- 
scribed authority under Rule 42 of the 
Rules, A challenge was made therein to 
the manner of drawing of the' lot. Em- 
phasis was laid therein that respondent 
No. 4 was given to understand that the 
rules prescribed that the lots had to be 
drawn thrice and he was made to sign 
in consent thereof on that misunder- 
standing, Claim was built on his behalf 
on the strength of the first lot having 
been decided in his favour. The pre- 
scribed authority allowed the election 
petition by resolving the factual contro- 
versy: in these words: 

“After going through 


thig record 


thoroughly one point becomes clear that 


even if the petitionér did not agree with 
as he has alleged not to draw the lot 
three times but he subsequently signed 
on the election proceedings. ‘But main 
point to be considered here is that whe- 
ther it is correct and the lot means 
drawing up the lot only once, ‘then Shri 
Daljit Singh should be considered as 
genuinely elected Sarpanch, As I have 
discussed above, the definition of the lot 
is that draw has to be made only once 
sevivesivers But since the Returning Officer 
was unable to cope with the heavy 
responsibility thrust upon him; so he 
bungled the whole. issue. Why, ‘should a 
candidate who secured the. first lot be 
made to suffer” because ` the Retürning 
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Officer was ignorant regarding thè rel- 
evant law. Therefore, I accept this plea 
of the petitioner and decide this issue in 
his favour.” 


4. On his election being set aside by 
the prescribed authority. the petitioner 
filed an appeal under S. I3-V of the 
Punjab Gram Panchayat Act, 1952 (for 
short, ‘the Act’), which lay before the 
District Judge, Hoshiarpur. It was an 
exercise in futility, The learned District 
Judge too endcrsed the view of the pre- 
scribed authority and came to the view 
that the word ‘lot’ used in R. 33 of the 
Rules was singular in spirit and essence. 
On the dismissal of the appeal, the peti- 
tioner has approached this Court under 
Art. 226/227 of the Constitution of India 
to get quashed the impugned orders of 
the prescribed authority, as also of the 
appellate authority, so as to activate his 
electoral success, 


5. It is unnecessary to give other 
facts in detail as nothing hinges on them. 
Similarly it is unnecessary to detail out 
the return as to how the facts are high- 


lighted in colour by respondent No. 4. 
The findings as recorded by the quasi- 
judicial authorities on the subject pro- 


vide a sufficient basis for the understand- 
ing of the controversy and the decision 
of this petition. 


6. Two questions have been raised by 
the learned counsel for the petitioner, 
One is that respondent No, 4, in his elec- 
tion petition had challenged the peti- 
tioner’s election as the returned candi- 
date and had at the same time sought a 
declaration for his election as a Sar- 
panch. He did so since S. 13-O0 of the 
Act so provided. The grouse has been 
built thereon that no corresponding right 


has been provided in that section, or 
even otherwise under the Act, to the 
returned candidate to file a recrimina- 


tory petition for getting declared that 
the sought for election of the election- 
petitioner was invalid. The second ques- 
tion posed by the writ petitioner is that 
the interpretation put by the quasi- 
judicial authorities on the word ‘lot’ in 
R. 33 of the Rules is contrary to the 
scheme of the Act, canons of interpre- 
tation and is violating of the principles 
of Punjab General Clauses Act, Suppor- 
tive argument is sought from the fact 
that respondent No. 4 had submitted to 
the interpretation employed by the Re- 
turning Officer, and) having entered the 
contest- and lost. he could not turn 
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around to make a grievance thereto. In 
nutshell, waiver or acquiescence has 
been pleaded to repel the claim .: of re- 
spondent No, 4. 


7. Elaborating the’ first . E learned 
counsel for the petitioner takes aid of 
S. 97 of the Representation .of the Peo- 
ple Act, 1951,.wherein there is a pro- 
vision for filing a recriminatory petition 
when the seat on vacatior is claimed by 
the election petitioner. It was contended 
that the wisdom and philssophy of the 
election process, as evolved by the Par- 
liament, had simultaneously to permeate 
in Gram Panchayat Elect.ons, and since 
such right had compulsorily to be pro- 
vided in S. 13-00 of the Act, the same 
is ultra vires of Art. 14 of the Constitu- 
tion of India. It is claimec that the elec- 
tion-petitioner under S. 13-OO of the 
Act was better off than the returned 
candidate inasmuch as he could blow the 
seat of the elected candidate to smithe- 
reens whereas the elected candidate 
was supposed to stand mute and suffer 
the ignominy, and not hit back in recri~ 
mination. At the same time, it is assert- 
ed that equality is antithetic to arbi- 
trariness, and here was a glaring case of 
denial of the equality of opportunity or 
equal protection of laws. 


8 The argument, inde2d is ingenious 
and attractive. It seems to have also 
been raised, though not in’ so many 
words, in a case decided by J. M. Tan- 
don, J. on 25th Feb., 1982 in Civil Writ 
Petn, No. 257 of 1981: (AIR 1982 Puni 
& Har 369) (Inder Devi v. Surjit Kaur) 
Tandon, J., has held therein that there 
was nothing to suggest that a declara- 
tion made under sub-sec, 11) of S. 13-00 
of the Act cannot be challenged in an 
election petition and it was difficult to 
hold that the provision contained there- 
under is unconstitutional being violative 
of Art. 14 of the Constitution on the plea 
that a declaration made under S. 13-00 
of the Act cannot be challenged in an 
election petition. On ` precept I agree 
with what has been held 2y Tandon, J. 
A cursory. look at the frame of Chapter 
II-A, providing for- disprtes regarding 
elections under the Act, makes it . plain 
that an ‘election’ means the election of 
a Sarpanch or Panch and includes the 
co-option of a Panch (as in Punjab). An 
election petition is maintainable under 
S. 13-B of the Act before the prescribed 

authority. The procedure before “the pre- 
scribed ‘authority is, as nearly: as it. cán 
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be, in accorđance with the procedure 
applicable under the Civil P. C., 1908 to 
the trial of suits. S. 13-O provides for 
the grounds for setting aside an election. 
And finally, Ss. 13-T and 13-U give de- 
tails of ‘corrupt practices for the pur- 
poses of the Act, Now it is plain that a 
challengeable election comes into being 
only after a declaration of a result pro- 
nounced by the Presiding Officer or the’ 
Returning Officer, as the case may be. 
What S. 13-00 provides is that when 
the election of an elected candidate is 
challenged as being void, the petitioner 
can claim a declaration as a consequence 
that he himself, or any other candidate, 
be declared as duly elected. The decla- 
ration to be sought is optional at the 
instance of the election-petitioner and is 
in the nature of things a sequel to the 
election of the returned candidate being 
declared void. Nowhere has power been! 
conferred therein on the prescribed 
authority to declare suo motu any can- 
didate to be duly elected in the event 
of declaring the election of the returned 
candidate to be void, Such power of the 
prescribed authority is more or less akin 
or in substitution of the Presiding Off- 
cer or the Returning Officer as the case 
may be, as it has only to see whether 
the eléction-petitioner, or any other can- 
didate received a majority of valid votes.|’ 
Once he counts those votes, it is manda- 
tory for him to declare elected the elec- 
tion-petitioner, or such candidate, as 
the case may be, to have been duly 
elected. But if the election of the return- 
ed candidate is upheld, no such duty is 
cast on the prescribed authority. 


9. The functions of the prescribed 
authority of declaring the election-peti- 
tioner, or any other candidate. duly 
elected as a substitute to the returned 
candidate, whose election was held void, 
is, to my mind, wholly statutory and 
not in overlapping of his functions as 
a quasi-judicial authority determining 
election disputes vis-a-vis candidates 
declared to be elected, As said before, 
his duty seemingly is-as a substitute 
and more on the plank of being min- 
isterial, But having declared the elec- 
tion-petitioner, or any other candidate, 
to be duly elected as a consequence of 
the returned candidate being made to 
vacate the seat, the declaration per se 
can give rise to a cause for the filing of 
an election petition to challenge. the’ said 
provided] ` 


undér the Act and the Rules. It makes 
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not the slightest difference that the same 
prescribed authority may have to deter- 
mine quasi-judicially another election 
dispute arising out of “a result which ‘he 
himself declared under S. 13-00 (2) of 
the Act. These functions of | the pre- 
scribed authority are distinct; and sepa- 
rate; neither do they overlap nor inter- 


mingle, The petitioner’s plea on that 
“account is totally misconceived. 
10. Even otherwise when | the provi- 


sions of the Civil P. C. are applicable to 
election disputes, nothing prohibits the 
returned candidate to make; additional 
pleas in his written statement that in 
the event of his election being. declared 
void, the claim of the election-petitioner 
that he himself be declared elected, or 
any other candidate be declared elected, 
for the office, should be tried as an 
election petition on grounds open to an 
election-petitioner. But the added pleas 
iso raised cannot be permitted to stall 
ithe result of the first election petition, 
ifor it has to be determined in the first 
instance whether the election of a re- 
jturned candidate is valid or otherwise. 
[It is only then that such a ‘controversy 
can be gone ‘into and that too on the 
formal declaration that the election- 
petitioner or any other candidate is de- 
elared to be elected. This is more a mat- 
ter of substance rather. than| of form. 
But here concededly. neither lof the two 
steps was taken -by. the petitioner be- 
fore the prescribed authority! Had he 
taken any such step in the matter. and 
that had been thwarted, then alone 
could a grouse be made. Having not 
taken any such step, the writ petitioner 
cannot be allowed to raise this question, 
more in the nature of a.declaration that 
S. 13-00 is violative of . Art, 14 or is 
deficient of the spirit of S. 97 of the Re- 
presentation of the People |Act, 1951. 
‘|The Legislature is master in its field 
with regard to legislation. his Court 
cannot arrogate to itself the functions 
of the Legislature. Still in the interpre- 
tative procéss, it has been spelt out, with 
which I am in full agreement, as held 
by J. M. Tandon, J., that there is no- 
thing to bar the filing and maintenance 
of an election petition against a candi- 
date declared elected under S. 13-00 of 
the Act. 


11. With regard to the sama ques- 
tion it must be mentioned ati the ` outset 
that the plea of waiver or acquiescence 
cannot stand before the mandate of the 
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statute, The mere fact that respondent 
No. 4 consentad to have a draw of three 
lots and abide by the result of the majo- 
rity, would not stand in his way to seek 
protection of the law as it stands, - From 
R. 33 of the Rules, as reproduced above, 
it becomes patent that the word ‘lot’ has 
Singular sense and 
carries with it an important qualifica- 
tion that the lot drawn would tanta- 
mount to the securing of one additional 
vote in favour of the candidate in whose 
favour the lot is drawn. So, the singular 
‘lot? is equated with an additional vote. 
The expression “singular in nature’ is 
met with another expression “singular 
in nature”, The rule framers have, with 
food sense, ‘put it in the singular sense. 
as otherwise it would lead to a lot of 
speculation and confusion leading to 
squabbles in election dispute. Conceiy- 
ably it can be visualised that the candi- 
dates, with or without the consultation! 
of the Returning Officer, may not eveni 
agree to the number of lots. resulting in 
a difficult situation. The mandatory lan-! 
guage of the rule further is that the 
drawing of the lot has to be ‘forthwith’. 
meaning thereby that it has to be the 
next immediate step, So, certainty being 
one of the essential attributes of laws, 
the interpretation of the rule which can 
give rise to looseness and speculation 
has to be discarded, and rather it has to 
be put on a firm and straight footing. 
The Punjab General Clauses Act, though 
permits that singular in a statute can 
be read as plural, but this is subjected 
to the qualification of the context so 
permitting. Here, the context of the 
rules specifically puts it at the level of a 
singular lot for a single additional vote. 
On this ground also, the attack of the 
petitioner is misplaced and, thus, the 
argument raised is repelled. Thus, it is 
held that respondent No, 4 had success- 
fully drawn the first, which has now to 
be the last, lot in his favour and conse- 
quently the election of the petitioner 
was rightly set aside by the quasi~judi- 
cial authorities, viz., respondents Nos, 2 
and 3. 

12. For the foregoing reasons, there 
is no merit in this writ petition which 
fails and is hereby dismissed. No costs, 

Petition dismissed. 
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FULL BENCH 
S. S. SANDHAWALIA, C. J., 
P. C. JAIN AND S. S. KANG, JJ. 


Jai Singh and another, Appellants v. N. A. 
Subramaniam and another, Respondents. 


Letters Patent Appeal No. 281 of 1977 and 
Cross-Objection No. 16 of 1978, D/- 2-6- 
1982.: i 


(A) Motor Vehicles Act (4 of 1939), Sec- 
tions 110-C and 110-D — Punjab Motor Ac- 
cidents Claims Tribunal Rules (1964), R. 20 
— Powers of Claims Tribural and Appellate 
Court — Applicability of provisions of Civil 
P. C. — Amendment of claim application 
after expiry of limitation cam be allowed — 
Opportunity to other party to adduce addi- 
tional evidence to meet the case set up by 
way of amendment, should generally be given. 
(Civil P. C. (1908), O. 6, R. 17). 


Section 110-C specifically provides that in 
holding an enquiry on the claim application 
made before it under S. 1.0-B, the Claims 
Tribunal may, subject to any rules that may 
be made in this behalf, follcw such summary 
procedure as it thinks fit. Thus, it is abun- 
dantly clear that the Tribunal is at liberty to 
follow any procedure that i: may choose to 
evolve for itself so long as the said procedure 
is not arbitrary, is consistent: with the rules 
of natural justice ‘and. does not contravene 
the positive provisions of law. When such 
a wide power exists in the Tribunal, then 
there will absolutely be no justification to 
restrict the exercise of that power on the 
ground that the Legislature impliedly intend. 
ed to do so by not applying all the provisions 
of the Code. In order to do justice and to 
achieve the purpose for which it has been 
constituted, a Tribunal would have inherent 
powers to apply all or any of the provisions 
of Civil P. C. on the principles of justice, 
equity and good conscience, (Para 15) 


The provisions of S. 110-C and R. 20 do 
not either expressly or by necessary implica- 
tion exclude the applicability of those provi- 
sions of the Code to which ‘here is no speci- 
fic mention, to the proceedings before the 
Tribunal, (Para 21) 


Vast power . exists in the Tribunal to de 
termine its own procedure in dealing with a 
claim application. The Tribunal has all the 


* Decided by Full Bench om .order of refer- 
ence made by S. S. Sandhawalia, C. J. and 
Sukhdev Singh Kang, J., D/- 18-9-1980. 
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trappings of a Court- and the proceedings 
before it closely resemble to the proceedings 
in a Civil Court. Moreover, it is quite evi~ 
dent that the Legislature purposely did not 
make all the provisions of the Civil P. C. 


“applicable to the proceedings before the Tri- 


bunal, which are of a summary nature, as the 
whole intent of the Legislature was to ensure 
a speedy disposal of the claims applications 
filed by the injured persons or the legal-re- 
presentatives of the deceased. Under Sec- 
tion 110-C, the Tribunal is empowered to 
evolve its own procedure and for the purpose 
of dealing with a claim application it can re~ 
sort to any provision of the Code of Civil 
Procedure on the principles of justice, equity 
and good conscience. In order to do real 
and substantial justice and, order of the Tri- 
bunal, which does not contravene the posi- 
tive provisions of the law and is orderly and - 
consistent with the rules of natural justice, 
would certainly be legal. In this view of the 
matter, it can be said that the Claims Tri- 
bunal has power to allow amendment of the 
claims application at any time whether such 
an application is made within the period of 
limitation or after the expiry of period of 
limitation. l l (Para 22) 


However while dealing with the question 
of amendment on an application made with- 
in the period of limitation, i.e. within the 
period prescribed for filing a claim applica- 
tion, the Tribunal should ordinarily allow the 
amendment which is necessary for the pur- 
pose of deciding the claims application of 
the injured ‘or the legal-representatives of the 
deceased. But where an application is made 
after the expiry of the period of limitation, 
then the Tribunal must require the party 
asking for amendment to show sufficient 
cause and in the event of being satisfied thal 
sufficient cause exists, the Tribunal would be 
well within its jurisdiction to allow the am- 
endment after the period of limitation. 

. (Para 23) 


When the power of allowing an amerd- 
ment of a claim application exists in the Tri- 
bunal, then a fortiori such a power has to 
be presumed in the appellate Court also 
which hears appeals against the award of the 
Claims Tribunal. But the same principles 
would govern the exercise of the power by 
the appellate Court for allowing amendment, 
as are to be borne by the Tribunal. 

(Para 24) 


Further, when a pleading is allowed to be 
amended, an opportunity should generally be 
afforded to the opposite side to meet the new 
case by filing any additional statement or 
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letting in such further evidence ‘as may be 


necessary. (Para 26) 
(B) Motor Vehicles Act (4 of 1939), Sec- 
tion 110-B — Award of compensation — 


Factors to be considered — Claim for in- 
jured person’s apprehended loss resulting from 
his inability to set up a private practice or 
secure other lucrative employment, after his 
retirement whether a mere speculative pos- 
sibility and not computable in terms of 
money. AXR 1978 Punj & Har 166 : 79 Pun 
L. R. 300, Overruled. i 


The word ‘speculative? means conjectures, 
guess-work and surmises. When’ an injured 
person puts in a claim for his apprehended 
loss resulting from his inability (or handicap) 
to set up his private practice or Secure other 
lucrative employment, the same would be 
based merely on his conjectures or guess- 
work inasmuch as at that particular time, the 
problem as to. what he might do .after retire- 
ment, may not at all be present ïn his mind 
nor there may be any occasion. for taking 
some such decision. In other words, an em- 
ployee who is fresher or has still a long time 
to go in service would, in the ordinary 
course, not think or contemplate'as to what 
he would do after retirement. Thus, merely 
this fact that a person in service'at the time 
of accident is possessed of ability, skill and 
good health, would not entitle him to claim 
pecuniary benefit arising out of apprehended 
loss resulting from his inability to set up pri- 
vate practice or secure other lucrative employ- 
ment, as such a claim would just be based 
on the guess-work and ipse dixit of the 
injured. (Para 33) 

The estimate of the prospective loss has to 
be made on a foundation of ‘solid facts. 
Ability, skill and good health at the time of 
accident by themselves would not be such 
solid facis which might permit the grant of 
compensation for apprehended , Prospective 
loss. But this does not mean that in no case 
an injured person can claim compensation for 
his apprehended loss resulting from his -in- 
ability to obtain a‘ job or start his practice 
after retirement, as there may be cases where 
besides the aforesaid facts an injured person 
may as a fact be able to prove and establish 
that he was actually receiving offers for some 
good jobs or that for starting his! practice he 
had actually chalked out certain plans and 
made arrangements in that respect. Then 


on proof of all those facis coupled with the ` 


ability, skill and good health of the employee, 
it may be possible as well as permissible for 
the Tribunal to entertain a claim and grant 
cempensation for the prospective! loss of in- 
come resulting from inability (or handicap) 
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to set up a'private practice or secure lucra- 
tive employment. i (Para 34) 

Therefore generally a claim made by dn 
injured pérson for his apprehended loss te- 
sulting from ‘his inability (or handicap) to set 
up a private practice or -secure other lucra- 
tive employment after his retirement, being 
speculative, world not be maintainable except 
in those cases. where solid: facts have been 
specifically pleaded’ and proved. AIR 1978 
Puni & Har 166 : 79 Pun LR 300, Overruled, 


(Para 34) 
Cases "Referred ? Chronological Paras 
AIR 1981 Mad 144 : 1980 ACJ 298 19 
AIR 1979 SC 855 18 
AIR 1978 Punj & Har 166 : 79 Pun LR 300 
AIR 1978 Punj & Har 265 e 


AIR 1975 All 422 19 
AIR 1964 Punj 235 : 66 Pun LR 156 16 
(1957) 59 Pun LR 45 i 15, 16 
(1918) 46 Ind Cas 621 (Cal. — Board of Re- 

venue) 15 
(1906) ILR 33 Cal 927 : 3 Cal LJ 67 15 
(1896) ILR 20 Bom -281-. 15 
(1833) ILR 5 All 163 (FB) ‘15 
L. M. Suri with R. M. Suri’ and V. P. 
Gandhi, for Appellants; T. S. Grewal with 
Achhra Singh, cor Respondents, ae 
~ PREM CHAND JAIN, J.:-- This judg- 
ment and order of. ours would dispose of 
L. P. As. Nos. 281, 282, 283 and 284 of 1977 
as well as cross-objections No. 16 of 1978 
filed in L. P. A. No. 281.0f 1977 and cross- 
objections No. 15 of 1978 filed in L. P. A. 
No. 284 of 1977, as common questions of 
law and fact arise in these appeals and. cross- 
objections. . ae : 

. 2. In order to appreciate the controversy, 
certain salient features of the case be 
noticed :— 

3. Colonel WN. A. Subramaniam respon- 
dent along with Colonel J. S. Khurana and 
Major Y. Bisaria were going towards the 
Airport, Chandigarh, in a Military staff car 
driven by Sepoy-driver P. Mohammad on 
November 7, 1969, when the staff car met 
with an accident with a private car No. 
CH-1104, whick was being driven by Sham 
Singh respondent and was owned by Jai 
Singh appellant, at the crossing of the roads 
between Sectors 23 and 24 and the Dakshan 
Marg. As a result of the accident, Colonel 
Subramaniam was thrown..out and received 
injuries, so also the other occupants of the 
car including the. driver. All the four in- 
jured ‘persons . filed claim applications for 
compensation. The learned Tribunal vide its 


award dated July 11, 1973, awarded come 
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pensation of Rupees one lac to Colonel N. A. 
Subramaniam, Rs. 2,000/- to Colonel J. S: 
Khurana, Rs. 1,000/- to Major Y. Bisaria and 
Rs. 3,000/- to- Sepoy P. Mohammad. 


. 4. Dissatisfied with the award, Colonel 
N. A. Subarmaniam filed an appeal in this 
Court. Similarly, Jai Singh, owner of the 
car and. the General Insurance Company filed 
two appeals and one revision. All those ap- 
peals were heard together by the learned 
single Judge, who vide his: judgment dated 
May 20, 1977, enhanced th= compensation of 
Colonel N. A. Subramaniam from rupees one 
Jac to rupees three lacs w-th interest at the 
rate of 6 percent. per annum from the date of 
claim application till its payment and dis- 
missed the other appeals and revision filed 
by the owner of the car and the Insurance 
Company. na 

5, Aggrieved. from the judgment of the 
learned single Judge, the appeals referred to 
above have been filed under Clause X of the 
Letters Patent. f 
.6 The appeals and tbe cross-objections 
came up for hearing before a Division Bench 
of this Court. After hearng the arguments 
and on consideration of zhe entire matter, 
the Bench found that some substantial ques- 
tions of law were involved in the appeals 
Consequently, after formulating the follow- 
ing questions, the appeals kave been referred 
to Full Bench for decision 

1. Whether the claim oi an injured per- 
son holding a’ pensionable post, for com- 
pensation on ‘the ground of apprehended loss 
resulting from: his inability (or handicap) to 
set up a private practice or secure other 
lucrative employment even after the retire- 
ment (apart from and in addition to his ad- 
missible pension), is a mer2 speculative pos- 


. sibility or a reasonable probability comput- 
able in terms of money ? ` 
2. Whether a claimants amendment ap- 


plication seeking an enbanzed compensation 
under the Motor Vehicles Act, after the 


period .of limitation has expired, can be- 


allowed at the appellate stage? 

3. If the answer to question No. (2) is in 
the affirmative, whether the respondent 
would ordinarily be entlitlec to adduce evi- 
dence and re-cross-examine the opposing wit- 
nesses afresh: to avoid any prejudice on ‘this 
score? `, ms ate: 
This is how we are seized of the matter. 

_ 1. The case was argued at great length 
before us and in view of the arguments ad- 
vanced 'on either side by the learned counsel, 
I feel that it would be necessary to recast 
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questions No. 2, and 3, as before finding out 
the power of the Appellate Court to allow 
amendment in cases filed under the Motor 
Vehicles Act, 1939 (hereinafter referred to as 
the ‘Act’), it would be essential and necessary 
to find out the power of the Tribunal in this 
regard. Consequently, I propose to recast 
the above questions Nos. 2 and 3 into the 
following three questions :— i 

2. Whether a Tribunal under the Act has 
power to allow amendment of a claims ap- 
plication after the expiry of the period of 
limitation ? 

3. In case’ such a power is conceived in 
the Tribunal to allow amendment after the 
period of limitation has expired, will such: a 
power not exist in the Appellate Court hear- 
ing appeals against the award passed by the 
Tribunal ? ii 

4. In case the Tribunal ‘or the ‘Appellate 
Court allows amendment of ' the claims‘ ap- 
plication, then would the respondent’ be 
entitled fo ordinarily adduce additional‘ evi- 
dence, 'so as to avoid any prejudice on that 
score? ` 

8. I would now first deal with question 
No. 2 as recast. While developing the argu- 
ment, Mr. Suri, learned counsel did not 
limit his case only to the power of the Tri- 
bunal to allow amendment after the expiry 
of the period of limitation, but went on to 
argue that under the Act thefe is no power 
at all in the Tribunal to allow amendment 
of a claims application whether such prayer 
is made within. the period of limitation during 
which a claims application is required to be 
filed or after the expiry of the period of 
limitation. According to the learned counsel, 
only a few provisions of the Code of Civil 
Procedure have been made applicable, that 
the provisions of Order 6 of the Code of 
Civil Procedure have no applicability to the 
proceedings under the Act, that: whatever 
power was intended to be given to the Tri- 
bunal, has been specifically mentioned in Sec- 
tion 110-C of the Act and that in these ‘cir- 
cumstances, the Tributial has no jurisdiction 
to. allow. amendment of a claims application 
at any stage of the proceedings. 

9. On the other hand, it was submitted 
by Mr. T. S. Grewal, learned counsel for 
the respondents, that ‘the Tribunal in the 
proceedings ‘taken before him can evolve its 
own procedure, that that’ procedure has to 
bein conformity andin consonance with the 


` procedure laid down for trial of plaints in 


the Code of Civil Procedure and that if suffi- 
cient cause is shown then the Tribunal has an 
inherent power to allow amendment of a 


: claims application on the principle of justice, 


the Tribunal. 


‘an application beyond the period 


j. 


q 
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equity and good conscience. It was further 
argued that under Section 110-C of the Act 
there is power with the Tribunal to entertain 
of limita- 
tion if sufficient cause is shown for, not filing 
the application within the period |of limita- 
tion, that when such a power exists in the 
Tribunal, then power to allow amendment of 
a claim application even after the| expiry of 
the period of limitation, but only when sufi- 
cient cause is shown, has to be presumed in 


10. Before dealing with the merits of the 
controversy it would bé appropriate to refer 
to certain relevant provisions of the Act and 
the Rules. 


11. Sections 110 to 110-F and Sec. 111-A 
of the Act were added to the principal Act 
of :1939 by the various provisions contained 
in the Amendment Act (No. 100; of 1956). 
Section 110 provides for the constitution of 
a Claims Tribunal and confers jurisdiction 
on it to adjudicate upon claims of ‘com- 
pensation in respect of accident involving 
death of, or bodily injuries:to, persons arising 
out of the use of motor vehicles. iSec. 110-A 
provides that an application for 'compensa- 
tion arising out of an accident of! the nature 
specified above, may be made by |the person 
who has sustained an injury or by the legal 
representatives of the deceased where death 
has resulted from the accident. ‘Sec. 110-B 
provides that the Claims Tribunal ishall, after 
giving the parties an opportunity. of being 
heard, hold an enquiry into the claims and 
may make an award determining the amount 
of compensation which appears. to it to be 
just. Section 110-C of the Act reads as 
under :— 


“110-C. Procedure and powers ‘of Claims 
Tribunal.— (1) In holding any inquiry under 
Section 110-B, the Claims Tribunal may, 
subject to any rules that may be made in this 
behalf, follow such summary procedure as 
it thinks fit. 


(2) The Claims Tribunal shall have all the 
powers of a Civil Court for the purpose of 
taking evidence on oath and of enforcing the 
attendance of witnesses and of | compelling 
the discovery and production of, documents 
and material objects and for such other pur- 
poses as may be prescribed; and|the Claims 
Tribunal shall be deemed to be a/Civil Court 
for all the purposes of Section 195 and Chap- 
ter XXXV of the Code of Criminal Proce- 
dure, 1898. 


(2-A) Where in the course of any inquiry, 
the Claims Tribunal is canned that— 
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(i) there is colusion between the person 
making the claim and the person against 
whom the claim is made, or 


(ii) the person against whom the claim is 
made has failed to contest the claim, it may, 
for reasons to be recorded by it in writing, 
direct that the insurer who may be liable in 
respect of such claim, shall be impleaded as 
a party to the proceeding and the insurer so 
impleaded shail thereupon have the right to 
contest the claim on all or any of the grounds 
that are available to the person against whom 
the claim has been made. 

(3) Subject to any rules that may be made 
in this behalf, the Claims Tribunal may for 
the purpose of adjudicating upon any claim 
for compensation, choose one or more per- 
sons possessing special knowledge of any 
matter relevant to the inquiry to assist it in 
holding the inquiry.” 


Section 110-D of the Act gives statutory 
right of appeal to a person aggrieved by an 
award of Claims Tribunal. Section 110-E 
provides for recovery from the insurer of 
compensation money awarded by the Tri- 
bunal as’ arrears of land revenue. Sec. 110-F 
„excludes, where a Claims Tribunal has been 
constituted for any area, the jurisdiction of 
the Civil Court to entertain any question 
relating to any claim for compensation which 
may be adjudicated upon by the Claims Tri- 
bunal for that area and also bars the issue 
of an injunction in respect of any action 
taken or to be taken before the Claims Tri- 
bunal. Section 111-A of the Act authorises 
the Siate Government to make rules for the 
purpose of carrying into effect the provisions 
of Sections 110 to 110-E of the Act and, in 
particular, such rules may provide for, inter 
alia, the procedure to be followed by a Tri- 
bunal, in holding an inquiry under Chap- 
ter. VIN, and the powers vested in a Civil 
Court which mzy be exercised by a Claims 
Tribunal and in exercise of the power con- 
ferred by Section 111-A of the Act, the 
Punjab Motor Accidents Claims ‘Tribunal 
Rules, 1964, have been framed. 

12. At this stage, reference may also be 
made to R. 20 to which our attention had 
pointedly been drawn at the time of hear- 
ing :— 

“20. (Section 110-C) Code of Civil Proce- 
dure to apply in certain cases,— 

The following provisions of the First 
Schedule to the Code of Civil Procedure, 
1908, shall so far as may be apply’ to pro- 
ceedings before the Claims Tribunal, namely, 
O. V, Rr. 9 to 13 and 15 to 30; O. IX, 
O. XID, Rr. 3 to ið; Order XVI, Rules 2 
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to 21; Order XVI ard Order XXIII, 
Rr. 1 to 3.” 


13. Having referred to the relevant provi- 
sions I would now deal with the merits of the 
controversy. 


14. On the respective contentions of the 
learned counsel for the parties, the first ques- 
tion that needs determination is whether the 
application of the provisions of the Code of 
Civil Procedure, other tham the one to which 
reference has been madz specifically, has 
been deliberately excluded by the Legislature 
and the Tribunal is not competent to allow 
the amendment of the application. The 
answer has obviously to be in the negative. 
Under Section 110-C provisions like sum- 
moning of witnesses, enforcing their attend- 
ance and issuing of commissions for examina- 
tion of witnesses have specifically been made 
applicable to the proceediags before’ the Tri- 
bunal, not as exhaustive of its powers but 
with a view to make the processes issued by 
the Tribunal regarding the matters referred 
to above enforceable as processes of the 
Civil Court. Similarly, by providing in R. 20 
that some of the provisicns of the Code of 
Civil Procedure would apply to proceedings 
before the Claims Tribunal, no such inference 
can be drawn that the intention of the Legis- 
lature was to specifically exclude the ap- 
plicability of the remaining. provisions of the 
Code to the proceedings before the Claims 
Tribunal. . 


15. Section 110-C specifically provides 
that in holding an enquiry on the claim ap- 
plication made before it under S. 110-B, the 
Claims Tribunal may, subject to any rules 
that may be made in this behalf, follow such 
summary procedure as it thinks fit. Thus, it 
is abundantly clear that the Tribunal is free 
to follow any procedure which it considers 
expedient in the interest cf justice. In other 
words, the Tribunal is at liberty to follow 
any procedure that it may choose to evolve 
for itself so long as the said procedure is 
not arbitrary, is consistent with the rules of 
natural justice and does not contravene the 
positive provisions of law: When such a wide 
power exists in the ‘Tribuaal, then there will 
absolutely be no justification to restrict the 
exercise of that power on the ground that the 
Legislature impliedly intended to do so by 
not applying all the provisions of the Code. 
In order to do justice and to achieve the 
purpose for which it has been constituted, a 
Tribunal would have inherent powers to 
apply all or any of the provisions of the Code 
of Civil Procedure, on the principles of jus- 
tice, equity and good conscience. It is not 
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that such a situation has arisen under this 
Act only as even under the East Punjab 
Urban ‘Rent Restriction Act also, a question 
had arisen in Mathra, Das v. Om Prakash, 
(1957) 59 Pun LR 45 as to what procedure 
is required to be followed by the Rent Con- 
troller, The learned Chief Justice on con- 
sideration of the relevant judicial decisions 
observed thus :— 


“I regret I am unable to concur in this 
contention. A Court of Jaw possesses in- 
herent powers to act ex debito justitiae, to 
do that real and substantial justice for the 
administration of which it alone exists and 
to do all things that are reasonably necessary 
for securing ‘the ends of justice within the 
scope of its jurisdiction (D. N. Ray v. Nalin 
Behari Bose, (1918) 46 Ind Cas 621 and 
Hukumchand Boid v. Kamalanand Singh, 
(1906) ILR 33 Cal 927, 931). It must, there 
fore, proceed on the assumption that every 
procedure is permissible unless it is shown 
to be prohibited by the law (Narasingh Das 
v. Mangal Dubey), (1833) ILR 5 All 163 
(FB). In respect of matters in regard to 
which the Code of Civil Procedure has made 
no provision or has made insufficient provi- 
sion the Court has an inherent jurisdiction 
to do the justice between the parties which 
is warranted under the circumstances and 
which the necessities of the case require 
(Hukamchand Boid’s case (supra). The 
powers exercised by an administrative tri- 
bunal are wider still, for as pointed out by 
Sargent C. J. in Ramchandra Narayan v. 
Draupadi, (1896) ILR 20 Bom 281, 283, the 
conduct of proceedings before a Special 
Judge who is not regulated by any particular 
procedure must be deemed to be in his own 
discretion. 

After a careful consideration of the several 
authorities which have been cited before me, 
I entertain no doubt in my mind that in the 
absence of a resiraining provision a Rent 
Controller or a District Judge acting under 
the provisions of the Rent Restriction Act is 
at liberty. to follow any procedure that he 
may choose to evolve for himself so long as 
the said procedure is orderly and consistent 


` with the rules of natural justice and so Jong 


as it does not contravene the positive provi- 
sions of the law. The elementary and funda- 
mental principles of a judicial enquiry should 
be observed but the more technical forms 
discarded. ; 


16. When a Tribunal acts as a Court and 
the proceedings before it closely resemble toj 
the proceedings in a Civil Court then on the, 
doctrine of implied power, it can reasonably; 
be inferred that the Tribunal would have all, 
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powers which are reasonable and necessary 
to do that real and substantial justice for, the 
administration of which it alone exists and 
to do all things that are reasonably neces- 
sary for securing the ends of justice within 
the scope of its jurisdiction. As earlier ob- 
served, S. 110-C or R. 20 does not either ex- 
pressly or by necessary implication exclude 
the applicability to proceedings before the 
Tribunal those provisions of the Code, which 
it does not specifically mention. At the time 
of the hearing of the arguments an impres- 
sion was given as if the type of the question 
with which we are faced, had not cropped 
up earlier directly. But a deep study of the 
judicial decisions shows to the contrary. In 
New India Assurance Co. Ltd., New Delhi v. 
Punjab Roadways, Ambala City, 66 Pun LR 
156.: (AIR 1964 Punj 235), a question had 
arisen whether the provisions of O! 1, R. 10, 
Code of Civil Procedure, would apply to the 
proceedings before the Tribunal; or not. 
While answering the said question in affir- 
mative it was observed thus (at p. 239):— 


ett is true that the various provisions con- 
tained inthe Act and the Rules framed there- 
under do not apply the Code of Civil Proce- 
dure as a whole, or the provisions of O. 1, 
R. 10 of the Civil Procedure Code specifically 
to the proceedings before the Tribunal, yet 
nothing in the Act or the Rules framed 
under the Act prohibits resort by the Tri- 
bunal to the principles embodied in various 
Rules relating to the conduct of proceedings 
before a Civil Court. In fact, the|provisions 
like summoning of witnesses; enforcing their 
attendance and issuing of commission for 
examination of witnesses have been specifi- 
cally made applicable to the proceedings 
before the Tribunal, not as exhaustive of its 
powers, but with a view to make the processes 
‘issued by the Tribunal regarding thè matters 
Teferred to above enforceable as processes 
of a Civil Court. With regard to the rest of 
the matters, which relate to the | procedure 
for dealing with claims application and the 
enquiry which the Tribunal is to conduct 
under Section 110-C of the Indian Motor 
Vehicles Act, the legislature has vested a vast 
discretion in the Tribunal itself. This is quite 
apparent from the provisions of sub-sec. (4) 
of S: 110-C. It specifically provides that in 
holding any enquiry under S. 110-B on the 
claim application made before. it, the Claims 
Tribunal may, subject to any rules that may 
be made in this behalf, follow such summary 
procedure as it thinks fit. From this- it 


follows that unless there is any prohibition . 


in the rules framed under the Act, the Tri- 
bunal is free: to follow any procedure. which 
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it considers expedient in the interests of jus- 
tice. In similar situation, Bhandari Č. J. ob- 
served in Mathra Das v. Om Parkash, (1957) 
59 Pun LR 45, that in the absence of a re- 
straining provision a Tribunal is at ' liberty 
to follow any procedure that it may choose 
to evolve for itself so long as the said pro- 
cedure is orderly and consistent with tha 
rules of natural justice and does not con- 
travene the positive provisions of the law. 
The section expressly confers powers on the 
Tribunal to formulate its own procedure and 
for the purpose of promoting the ends ot 
Justice, it could well resort to all the princi- 
ples of an orderly trial and for that purpose 
exercise the powers of allowing amendments 
or substitution so, as to rectify a mistake or 
to bring on record parties which were neces- 
Sary or proper. In this view of the’ matter 
the Tribunal acted quite properly in allow- 
ing substitution in accordance with the prin- 
ciples embodied in O. 1, R. 10 of the Civil 
P. C. Since this rule did not in term apply 
and there is no prohibition in resorting to 
the principles contained therein, the techni- 
calities of that rule are not to be taken note 
of by the Tribunal, and it. is only .the spirit 
that ‘has to be applied with the object of 
securing the ends of justice. Thus, I do not 
find anything wrong in the Tribunal allowing 


the substitution of the name of Shrimati Laj- 


wanti for Dev Raj who had wrongly filed 
the application.” 


17. Reference may be made to another 
Single Bench in Smt. Darshna Devi v. Sher 
Singh, AIR 1978 Punj and Har 265, wherein 
a question arose whether the claimants who 
were admittedly paupers could take the bene- 
fit of the provisions of O. XXXIII of the 
Code or not. The Tribunal had rejected the 
prayer of the claimants and directed them to 
pay the court-fee. The learned Chief Justice 
before whom the Civil Revision against the 
order of the Tribunal had come up for hear- 
ing, after considering the relevant provisions 
and the judicial decisions, observed thus (at 
p. 267) :— 

“In so far as this High Court is concern- 
ed, therefore, the law appears to be well 
settled that a Claims ‘Tribunal performing 
functions under the Motor Vehicles Act has 
more or less the same status as- that of a 
Court and performs functions similar to it 
and also that Rule 20 of the Motor Acci- 
dents Claims Tribunal Rules does not, either 
expressly or by necessary implication, ex- 
clude the applicability to proceedings before 


the Claims Tribunal of those. provisions of 


the Code of Civil Procedure which | it.does. 
not specifically mention and _ that, on . the 
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other hand, such provisions would be appli- 
cable, if they are in consonance with the 


principles of fairplay and propriety.” 


18. It would be pertineat to observe that 
a Special Leave Petition azainst the afore- 
said judgment was filed which was dismissed 
by. their Lordships of the Supreme Court and 
the view of the learned Chief Justice was 
upheld as is apparent from the judgment in 
State of Haryana v. Smt Darshna Levi, 
AIR 1979 SC 855. 


19, The next case which needs mention 
is a Division Bench judgment of Allahabad 
High Court in New India Assurance Co. 
Ltd. v..Smt. Urmila Bahri, AIR 1975 All 
422, wherein again a quescion arose whether 
an amendment of the claine application could 
be allowed after the expiry of the limitation 
and the amount of damages could be en- 
hanced as a result of the dzath of the injured 
claimant. While upholding the power of the 
Tribunal to allow amendment, the. learned 
Judges observed thus (at g. 423): 


the claim in 
made 


“The cause of action for 
either side, whether the application is 
by the injured or his Łeirs after death, 
arises with accident. The application zon- 
templated by Sec. 110-A ia either case is 
only for compensation payable for the injury 
sustained by the victim during the accicent. 
Hence, once an application has been moved 
within time for a claim, its amendment can 
always be made as there is no provision in 
the Act prohibiting the amendment of -the 
application after the lapse of a particular 
time. 


tion is the job of the Tritunal and not the 
applicant. It is more in the nature of evi- 
dence of the consequence of the accident 
than a pleading. But as it is to be the tasis 
for the award of compensation to the - hzirs, 
it can be legally introduced in the apptica- 
tion as a pleading. No question of baz of 
limitation arises in such a case. We can see 
no legal justification in the Tribunal’s refus- 
ing to permit the introduction of this fact 
through the amendment of the original ap- 
plication.” 3 


‘20. In the last, referenca may be made to 
a'Single Bench judgment of fhe Madras 
High Court in D. Kannan v. Southern Read- 
ways, 1980 ACY 298 :(AIF. 1981 Mad 144), 
in which again a question about the power 


„of the Tribunal to. allow amendment arose. 


The learned Judge, on_corsideration. ‘of the 


whole’ matter, conceived such a power in the ` 
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Tribunal. The relevant observations read as ` 
under :— : 

“The Tribunal had expressed the view that 
it has no power to order amendment of 
pleadings. It referred to Sec. 110-C (2) of 
the Motor Vehicles Act, and observed that 
only certain provisions of the Civil Procedure 
Code, were applicable to the Motor Acci- 
dents Claims Tribunal and the provision en- 
abling amendments to be made to the plead- 
ings was not one of those provisions. The 
Tribunal, accordingly, held that the peti- 
tioner’s application did not lie. 

I do not agree with the Tribunal’s limited 
view of the extent of its jurisdiction and 
powers. Section 110-A of the Act enables 
an injured person to apply'to the Tribunal 
for compensation. The section itself does 
not provide any particular form of applica- 
tion. Rule 3 of Tamil Nadu Motor Acci- 
dents Claims Tribunal Rules, 1961, provides 
for a form of application in Appendix 2. 
In Part II of the application form a provi- 
sion is made in sub-clause (h) for the 
claimant to enter the figure of compensation 
claimed for a permanent disability. ‘Neither 
the Act nor the Rules make provision ~ for 
amendment of the entries or pleadings made 
by the claimant in the prescribed form. It 
must, however, -be remembered that mere 
forms do not conclude the rights of 
claimants. The basis for the claim applica- 
tion is not the form prescribed, but the pro- 
vision in Section 110 of the Act which re- 
cognises and declares the right of the person 
injured to apply for payment of compensa- 
tion before a Claims Tribunal. Adjudication 
of the claim for compensation is, therefore, 
the responsibility of the Tribunal. If so 
much is granted, then every power that is 
necessary for or ancillary or incidental to 
the due discharge of that responsibility must 
be held to inherent in the Tribunal, even if 
the Act itself does not expressly say so. 
The power to order amendment must, there- 
fore, be spelt as part of the Tribunal’s juris- 
diction on the basis of implied or ancillary 
powers. 

There is yet another indication in the Act 
which shows that the Tribunal must have 
the requisite power to order amendment of 
pleadings in appropriate cases. Under the 
do not 
supplant the Civil Courts in one sweep, as 
the one and only forum for adjudication of 
compensation claims. On the contrary, the 
Tribunals come in only whén and where they 
happen to be appointed by State, Govern- 
ment by notification for given areas. For 
the rest, the Civil Courts would continue to 


i 
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exercise their jurisdiction to hear jand deter- 
mine suits for compensation — suits which 
torts lawyers describe as running |down ac- 
tions. The Act thus makes for the co-exist- 
ence of Tribunals and Courts, functioning 
in their own respective jurisdictional areas. 
For areas in respect of which the State Gov- 
ernment has not constituted Claims Tribu- 
nals, civil suits would be fhe appropriate 
mode for enforcing claims for compensation. 
To such suits, before Civil Courts the pro- 
cedure prescribed under the Civil; Procedure 
Code would apply, without question. In 
such civil actions or suits, it can {hardly be 
contended that Civil Courts would benefit of 
apy power to order amendment of the plaint 
pleadings. There might even now be areas 
“ in this country which are not covered by 
the jurisdiction of the Tribunals for the sim- 
ple reason that none have been constituted. 
But, even if it were not so, the fact that the 
Act continues to carry appropriate provi- 
sions under which Courts and Tribunals co- 
exist for adjudication of claims |in motor 
` accident cases must condition our view as to 
the scope of the powers of Courts, on the 
one hand, and of Claims Tribunals, on the 
other. It would be a proper basis for con- 
struction of any statute that it is administer- 
ed in a uniform way throughout ‘the terri- 
tories itt which it is in force. If the position 
were that Tribunals have no power to order 
amendments of claims because the! Civil Pro- 
cedure Code does not apply and at the same 
time if it were the position that Civil Courts 
having jurisdiction to entertain motor 
dents claims, have the requisite power to 
order amendment of pleadings because the 
Civil Procedure Code empowers them in that 
behalf, then we would be applying the same 
law relating ‘to motor vehicles accidents un- 
equally on a distinction which jwould be 
highly invidious and without rational basis. 
The proper way to apply the law would be 
fo construe and administer the ‘statute ia 
such a harmonious fashion that | unequality 
‘does*not result. This need for equality of 
administration of the law is another reason 
why the power to order amendments of 
pleadings must be read into the adjudicatory 
jurisdiction of the Claims Tribunal, as part 
of their implied or ancillary powers, even 
in the absence of an express provision -to 
that effect in the Act. i 


The power to graat amendment of the 
pleadings must, in my judgment be regarded 
as inberent ia all Tribunals or | authorities 
which are charged by the law with the duty 
of enquiring into rights and liabilities of 
parties and/or of adjusting on their claims 
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or disputes. Where pleadings play an im- 
portant part in legal proceedings before Tri- 
bunals and other authorities and where they 
afford the basis for evidence to be called‘ at ` 
the enquiry, the power to amend must be 
necessarily attributed as an indispensable 
adjunct to their jurisdiction. Pleadings, after 
all, are matiers of composition by literate 
people. Error cannot be completely avoided 
from any human endeavour much less in 
matters of writing or drafting. Tribunals or 
other professional advisers are by no means 
to be regarded as perfectionists, nor their 
Pleadings as always erros-proof. Amend- 
ments of pleadings in claims applications 
must be as common and frequent if not more 
as in pleadings in civil suits.” 

21. Thus, it is quite evident that the pro- 
visions of Sec. 110-C and R. 20 do not either 
expressly or by necessary implication exclude 
the applicability of those provisions of the 
Code to which there is no specific mention, 
to the proceedings before the Tribunal.” 

22. Once having overcome the difficulty 
which, according to the learned counsel for 
the appellants, was created by Section 110-C 
and Rule 20, there can be no gainsaying 
that vast power exists in the ‘Tribunal to 
determine iis own procedure in dealing with 
a claim application. The Tribunal has al 
the trappings of a Court and the proceedings 
before it closely resemble to the proceedings 
in a Civil Court. Moreover, it is quite evi- 
dent that the Legislature purposely did not 
make all the provisions of the Code of Civil 
Procedure applicable to the proceedings be- 
fore the Tribunal, which are of a summary 


~ nature, as the whole intent of the Legislature 


was to ensure a speedy disposal of the claims 
applications filed by the injured persons or 
the legal representatives of the deceased. 
Under Sec. 110-C, the Tribunal is empower- 
ed to evolve its own procedure and for the 
purpose of dealing with a claim application 
it can resort to any provision of the Code 
of Civil Procedure on the principles of jus- 
tice, equity and good conscience. In order 
to do real and substantial justice an order 
of the Tribunal, which does not contravene 
the positive provisions of the law and is 
orderly and consisient with the rules of 
natural justice, would certainly be legal. In 
this view of the matter, I hold that the Claims 
Tribunal has power to allow amendment of 
the claims application at any time whether 
such an application is made within the period 
of limitation or after the expiry of period 
of limitation. 

23. After having arrived at the aforesaid 
conclusion, it has now to be seen as'to what 
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iprinciples should be kept in mind by the 
‘Tribunal while dealing with the application 
for amendment. In my view this matter 
‘should not detain us much nor is it necessary 
to dilate upon it in depth as it would suffice 
to observe that while dealing with the ques- 
tion of amendment on an application made 
within the period of limitation, i.e. withm 
the period prescribed for sling a. claim ap- 
plication, the Tribunal should ordinarily 
allow the amendment which is necessary for 
the purpose of deciding the ` claim applica- 





- jtion of the injured or the legal representa- 


tives of the deceased. But where an appli- 
catión is made after the expiry of the period 
of limitation, then the Tribunal must require 
the party asking for ameadment to show 
sufficient cause and in the event of being 
satisfied that sufficient cause exists, the Tri- 
bunal would be well within its jurisdiction 
to allow the amendment after the period of 
limitation. 

24. Coming to Question No. 3, suffice it 
to observe that having held that power of 
allowing an amendment of a claim, applica- 
tion exists in the Tribunal then a fortiori 
such a power has to be przsumed in. the Ap- 
pellate Court also which hears appeals against 
the award of the Claims Tribunal. But it 
may again be made clear that the same prin- 
ciples would govern the exercise of the 
power by the Appellate Court for allowing 
amendment, as are to be borne by the Tri- 
bunal. : i 


25. This brings me to Question No. 4, 
which raises a controversy whether after al- 
lowing amendment, would it be necessary to 
grant an opportunity to the other party to 
adduce additional evidence in order to meet 
the case set up by way of amendment. 


26. It may be observed at the outset that 
when a pleading is allowed to be amended, 
an opportunity should generally be afforded. 
to the opposite side to meet the new case 
by filing any additional statement or letting 
in such further evidence s may be neces- 
sary. But there may be cases where such a 
contingency may not arise at all e.g. a case 
where no new case is being set up and a 
higher relief is being claimed on the plea 
already set up and the evidence led therecn, 
or a case where on the plea though not spe- 
cifically taken, the parties have already led 
evidence during the trial and the amendment 
is asked for to avoid an cbjection that with- 
out there being a specific slea no amount of 
evidence can be looked inio. But as I have 
observed earlier, when a pleading is allowed 
to be amended, an opportznity should gene- 
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rally be afforded to the opposite side to meet 
the new case by filing any additional state- 
ment or letting in such further evidence as 
may be necessary. In this view of the mat-} 
ter the question is answered in the affirma- 
tive, ie. that in the event of the allowing 
of amendment of the claim application, the} 
respondent will ordinarily be entitled toj 
adduce additional evidence in order to meet! 
the case set up by way of amendment. 

27. I would now deal with Question 
No. 1, under which it is required to be 
decided whether the claim made by an in- 
jured person for his apprehended Joss result- 
ing from his inability (or handicap) to set. 
up a private practice or secure other lucra- 
tive employment, after his retirement is a 
mere speculative possibility and not compu- 
table in terms of money. 


28. It was forcefully contended by Mr. 
Suri, learned counsel for the appellants, that 
what an injured person would be able to 
earn after his retirement by setting up his 
own practice or by obtaining some other 
employment, cannot be determined in terms 
of money, as such a determination would 
not onty be improper but highly speculative 
and that being so, a claim based on mere 
speculative possibility of pecuniary benefit 
cannot legally be entertained and has to be 
rejected. In other words, what was sought 
te be agitated by the learned counsel was 
that what a person might do after retirement 
by itself would not be sufficient to allow an 
injured person to claim compensation for 
his apprehended loss resulting from his>in- 
ability to set up a private practice or secure 
other lucrative employment. 


2. At first sight the contention of the 
learned counsel looked to be untenable; but 
2 little scrutiny of the same shows that to 
some extent it is convincing and plausible. 

36. At the ouiset, it may be observed 
that except a Division Bench judgment of 
this Court in P. S. Bhatnagar v. State of 
Punjab, 79 Punj LR 300: (AIR 1978 Punj & 
Har 166), which deals with somewhat an iden- 
tical question, there is no direct authority 
one way or the other on the question posed 
before us. In this situation, the matter 
would need determination on first impression. 

31. A little analysis of the question would 
shew that the cases of only those persons 
who belong fo legal, medical or some other 
profession and hold a pensionable post, fall 
within ifs ambit. It is only in fhe cases of 
such persons that fhe question of starting 
private practice after retirement would arise. 
As is evident a claim for compensation on 
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the ground of apprehended loss resulting 
from inability or handicap to set up `a pri- 
vate practice or secure other lucrative em- 
ployment has to be based on an assumption 
that a person who is capable and , possesses 
good health, would not waste his energy and 
talent by sitting idle and that he would cer- 


tainly do something after retirement. What 
had been contended by Mr. Suri) learned 
counsel, was that merely this fact .that a 


' person possesses ability and has maintained 
good health by itself would not be a valid 
and firm ground for establishing that after 
retirement he would be in a position to se-. 
cure a good job or start his private practice 
successfully. According to the learned coun- 
sel, at best, it can be only a wish of a person 
in service to do something after retirement, 
though it be not so in the cases ‘of many 
who after retirement may only desire to lead 
a peaceful life. It was also submitted by 
the learned counsel that those persons who 
have still many years to go in the service 
would hardly think of what they ‘would be 
doing after retirement. 


32. On giving my thoughtful considera- 
tion to the entire matter, I find considerable 
force in the contention of the learned coun- 
sel for the appellants. 


33. The word ‘speculative’ means con- 
jectures, guess-work and surmises. Now 
when an injured person puts in a ‘claim for 
his apprehended loss resulting from his in- 
ability (or handicap) to set up his private 
practice or secure other lucrative’ employ- 
ment, the same would be based merely on 
his conjectures or guess-work inasmuch as 
at that particular lime, the problem as to 
what he might do after retirement, may not 
at all be present in his mind, nor there may 
be any occasion for taking some such deci- 
sion. In other words, an employee who is 
fresher or has still a long time to go in ser- 
vice would, in the ordinary course, not think 
or contemplate as to what he would do after 
retirement, Thus, merely this fact that a 
person in service at the time of accident is 
possessed of ability, skill and good health, 
would not entitle him to claim pecuniary 
benefit arising out of apprehended loss re- 
sulting from his inability to set up private 
practice or secure other lucrative. employ- 
ment, as such a claim would just be based 
on the guess-work and ipse dixit of the in- 
jured. 


34. The. estimate of the OETA ‘loss 
-has to be made on a foundation :of solid 
facts. Ability, skill and good health at the 
time of accident by themselves would not be 


Jai Singh v. N. A. Subramanjam (FB) 


A LR. 


such solid facts which migbt permit the grant 
of compensation for apprehended prospec- 
tive. loss. ` But this does not -mean that in 
no case an ‘injured person can claim com: 
pensation for his apprehended loss resulting 
from his inability to obtain a job or start 
his practice after retirement, as there may be 
cases where. besides the aforesaid facts an|’ 
injured person may as a fact be able- to 
prove and establish that he was actually re- 
ceiving offers for some good jobs or that for 
starting his practice he had actually chalked 
out certain plans and made arrangements in 
that respect. Then on proof of all those 
facts coupled with the ability, skill and good 
health of the employee, it may be possible 
as well as permissible for the Tribunal to 
entertain a claim and grant: compensation 
for the prospective loss of -income resulting 
from inability (or handicap) to set up a pri- 
vate practice or secure lucrative employment. 
In this view of the matter, I hold that gene- 
rally a claim made by an injured person for 
his ‘apprehended loss resulting from hbis in- 
ability (or handicap) to set up a private 
practice or secure other lucrative employ- 
ment after his retirement, being speculative, 
would not be mzintainable except in those 
cases where solid facts as indicated in the 
earlier part of the judgment, have been spe- 
cifically pleaded and proved. 


35. In order to obviate any difficulty in 
interpretation of our view, it may be made _ 
clear that our reply to the question has ap- : 
plicability only te the claim cases filed by 
the injured pérsons themselves and that it 
has no relevance to the claim petitions filed 
by the heirs of the deceased. To emphasise, 
the heirs of a deceased on the basis of our 
view would not be entitled to claim compen- 
sation under the head that the deceased who 
was in service. if had not died, then he would 
have after retirement earned income by ob- 
taining some lucrative job or by practising 
his profession. 

36. Coming to P. s. Bhatnagar’s case 
(supra), there can be no gainsaying that the 
view taken therein on this particular aspect 
is not correct. 


Accordingly, the same is 
overruled. : 
37. Having answered the questions refer- 


red to-for our decision, the cases would now 
go to the ‘Division Bench for disposal on 
merits. 


S. 5. SANDHAWALIA, C. J. :— I agree. . 
s.. S: KANG, J. :—-- I. also agree. . 
st Lo a anwani accordingly. 
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(3 of 1949), S. 13 (3) (a) @ and S. 2 — Suit 
for ejectment on ground of bona fide require- 
ment of landlord — Rented premises let out 


for business. purpose forming part only of a. 


whole building — Rented premises whether 
residential or non-residential — Nature has 
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building asa whole and not only the premises - 


rented out. ° 

Where a very small portion of the residen- 
tial building is let out foz 
purposes, it does not mean that that 
cular portion. has become x0n-residential so 
as to disentitle’ the landlord to 
ment of a tenant on the ground of bona fide 


ane aad his own’ use and occupation, 
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, The definition of the word ‘building’ in 
Section 2 of the Act is not n terms absolute 
but is subject to contextual limitations. The 
very opening part of the said section: makes 


it explicit: that the definition is to apply only `` 


if there is nothing Tepugnant in the ‘subject 
or the context.. “Consequently, the use of the 
word ‘building’ in S. £3. (3) (a) (i) has to be 
viewed in its particular textzal context and 
not with any inflexible absoluteness 
literal terms of: clause’ (a) of S. 2 of the Act. 
Therefore, it would’ be poss ble to construe 
the word ‘building’ as used ia’ S. 13 (3) (a) (i) 
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thereof. demised -to a -particular tenant alone. 
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-M.-L. Sarin, „Advocates with him), for Re- 
spondents. - š 

. ORDER :— The tènant-petitioner has filed 
this revision petition against the order of the 
Appellate Authority, Gurdaspur, dated 18th 
May, 1981 whereby the order of the Rent, 
Controller dismissing the ejectment applica- 
tion, was set aside and an order’ of eviction 





‘was passed against him.. The premises in 


dispute is a very small place which can more 
aptly be described as an Almirah construct-_ 
ed in the outer wall of a temple of goddess 
Devi fully described in site plan Ext. P-1. 
The landlord is the Manager (Mohitmam) of 
Mandir Devi in question, whereas the build- 
ing in which the said Almirah is situate is 
owned by Devi Mandir. It was alleged in 
the ejectment application that the Almirah in 
question was erected for installation of an 
idoi of God Bhairon Ji. As the idol was not 
available and the Almirah was not to be put 
to use immediately, the same was let out ta 
the petitioner at the rate of Rs. 35/- per 
month. Since the premises in dispute is now 
required for the purpose, it was built, i. e., for 
installing the Murti of Bhairon Ji, the eject- 
ment was sought of the tenant ‘under the 
East Punjab Urban Rent Restriction’ Act, 
1949 (hereinafter referred to as the Act), it > 
being required by the. landlord for its own 

use and occupation.. The tenant contested 

the application and pleaded that the premises `- 
in question is a shop. which, being small in 

dimensions, looks like an Almirah and since 

the premises in’ dispute was let out for non- 

residential purposes, the building will be said 

to be a non-residential building and the land- 

lord is not erititled to seek his ejectment on 

the ground of bona. fide teguirement for his - 
own use and occupation: 

`~ 2. On the pleadings of the parties, the 


„Rent Controller framed the following issues : 


` 1. Whether. the premises: in dispute are a 
residential building and’ are bona fide re- 
quired by the applicant for the use and oc- 


-cupation of the temple, i.e., for the installa- 


tion of the idol? If so, its effect ? 

_ 2, Relief. : 
- 3... The Rent ‘Controller came to the con- 
clusion that. the landlord. has, failed to prove 
that the premises in ‘dispute which are in the - 
nature of an Almirah,. are being used. for 


the. purposes. of residence and. are -residential -. 


premises. . In.. other- words, it came to the. 


: conclusion that. the. building is a non-residen- 


tial one and, -therefore, the ground of evic- 


tion’ on, the, bàsis of personal necessity is not 


available to the landlord: Consequently, the 
eviction petition was dismissed. On appeal, ' 


= ast a ae eee 
; E fest 


| 
418 P. & H. 


the Appellate Authority reversed this finding 
of the Rent Controller and came|to the con- 
clusion that the premises in question are an 
integral part of the temple of goddess Devi 
and there is no denying the fact that the 
substantial portion of the building of the 
temple is used as temple and, by|no stretch 
of imagination, the activities of devotees of 
the temple could be described as| a trade or 
business. ‘This clearly shows that, the temple 
is a residence of the goddess and as such 
the temple can hardly be described as a non- 
residential building. That being so, the small 
portion of the building, which was let out, 
even though for being used for, trade or 
business purpose, will not make that portion 
as a non-residential building. It was further 
held that the demised premises are a residen- 
tial building and the landlord requires them 
bona fide for personal use and /occupation. 
As a result of this finding, the order of the 
Rent Controller was set aside and an order 
of eviction was passed against the tenant. 
Dissatisfied with the same, the |tenant-peti- 
fioner has come up in revision in! this Court. 


4. The only contention raised|on behalf 
of the petitioner is that since the !premises -in 
dispute was let out for business purposes, the 
building will be termed as a non-residential 
building as defined in Sec. 2 (d) of the Act. 
It was further contended that though the 
rented premises is an integral part of the 
temple but the definition of the | building as 
given in Sec. 2 (a) of the Act means any 
building or part of a building let for any 


purpose. i 








Thus, the argument proceeds that 
the premises in dispute, though a part of 
the building, will be termed as non-residen- 
tial building which has been defined as a 
building being used solely for the! purpose of 
business or trade. According to 
counsel, for the purpose of determining ` the 
nature of the building, only the premises 
rented ‘out are to be seen and not the whole 
building of which it forms the part. In sup- 
port of his contention, he referred to Rattan 
za v. Laxmi Devi, (1971) 73 Pun LR 86; 

T. Dakshinamoorthy v. Thulja |Bai, AIR 
1952 Mad 413 (FB) and Jagan Nath v. Sang- 
rur Central Co-operative Bank- Ltd., Tappa, 
District Barnala, 1980 Cur LJ (Civil) . 254 
(Punj & Har). On the other hand, the learn- 
ed counsel for the landlord-respondent sub- 
mitted that though ‘building’ means a part 
of the building let for any purpose also but 
it is to be read with the opening words of 
Section 2 of the Act which provides as 
vader.: — | 

“In this Act, unless there is 


pugante. in the subject or context, . 





anething 
anyang iv 
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According to the learned counsel, when the 
nature of the building is to be determined 
for the purpose of ejectment as provided 
under Section 13 of the Act, then we are to 
see the building as a whole when the rented 
premises forms a part of the whole building. 
In support of this contention, reliance was 
placed on the Division Bench judgment of 
this Court reported as Sardarni Sampuran 
Kaur v. Sant Singh, 1982 Cur LJ (Civil) 
233: (AIR 1982 Punj & Har 245), wherein 
the judgment delivered by me rendered in 
Mulkh Raj v. Hari Chand, 1981 Cur LJ 
(Civil) 500, was approved. : 


5. I have heard the learned counsel for 


the parties at a great length and have also- 


gone through the case law cited at the Bar. 
Of course, the judgment reported in Rattan 
Lal’s case (supra) supports the contention of 
the learned counsel for the petitioner and 
since I had taken a_different view in Mulkh 
Raj’s case (supra) ordinarily in that situation 
the case should have been referred to a 
larger Bench. But, since the Division Bench 
of this Court has approved my view in Sar- 
darni Sampuran Kaur’s case (supra), 
not find any justification to refer the matter 
again to a larger Bench. It has been now 
observed by the Division Bench that what 
deserves highlighting is the fact that the 
definition of the word ‘building’ in S. 2 of 
the Act is not in terms absolute but is sub- 
ject to contextual limitations. The very 
opening part of the said section makes it ex- 
plicit that the definition is to apply only if 
there is nothing repugnant in the subject or 
the context. Consequently, the use of the 
word ‘building’ in S. 13 (3) (a) (iii) has to be 
viewed inits particular textual context and not 
with any inflexible absoluteness of the lite- 
ral terms of clause (a) of Sec. 2 of the Act. 
Therefore, it would be possible to construe 
the word ‘building’ as used in S. 13 (3) (a) (iii) 
of the Act to include the integrated larger 
building as a whole rather ‘than the part 
thereof demised to a particular tenant alone. 


6. It may be that S. 13 (3) (a) (iii) of the 
Act relates to a case of any building or 
rented land which has become unsafe and 
unfit for human habitation as was the case 
before the Division Bench of this Court in 
Sardarni Sampuran Kaur’s case (AIR 1982 
Punj & Har 245) (supra), but Iam of the 
considered opinion that while interpreting 
clause (a) G) of S. 13 (3) of the Act, which 
relates to the residential building, the same 
consideration would apply ‘and the word 
*hnildine’ used therein will mean the integrat- 
ed larger building as a whole rather than a 


I do 
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part thereof demised to a particular tenant 
alone. It stands to reason taat where a very 
small portion of the residential building is 
let out for non-residential purposes, it does 


_jnot mean that that particular portion has, 


become non-residential whereas the other 
building of which it is an mtegral part, is 
residential one. In order t> determine the 
nature of the building, the word ‘building’ 
in Sec. 13 (3) (a) will also mean the build- 
ing as a whole and not a part of a building 
demised to a particular tenant. 

7. As regards the bona fide requirement 
of the landlord for its own use and occupa- 
tion, it was not contested in this petition. 

8. No other point arises. 


9. Consequently, this petition fails and is 
dismissed. However, the tenant is allowed 
two months time to vacate the premises in 
dispute provided all the arrears, if any, up- 
to-date along with two months’ advance rent 
is deposited with the Rent Controller within 
three weeks from today and the tenant fur- 
ther undertakes to vacate the premises, in dis- 
pute, and hand over the vacant possession 
of the building in question to the landlord 
on the expiry of the aforesaid two months’ 
period. No costs. 


Petition dismissed. 
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H. S. Brar with R. S. Hundle, for Appel- 
lants; Bhagirath Dass with Ramesh Chander, 
for Respondent. 


J3. M. TANDON, J.:— H. Gulam Mobi- 
ud-Din was the owner of the site of the 
cinema house known as Raito Cinema, 
Amritsar. He leased it out to one Nanak 
Chand for a period of 15 years under the 
registered lease-deed dated Nov. 13, 1934. 
Nanak Chand transferred his leasehold rights 
to Messrs. Amin Chand Tara Chand re- 
spondent. H. Gulam Mohi-ud-Din construct- 
ed the cinema building over the site and ac- 
cepted the respondent as a lessee under the 
terms and conditions contained in a subse- 
quent lease-deed dt. May 7, 1936. On the 
migration of H. Gulam Mohi-ud-Din to Pakis- 
tan, the rights in the cinema vested in ths 
Custodian as evacuee property. The respon- 
dent remained in occupation of the cinema 
premises till Dec. 31, 1957. According to 
the respondent, the cinema building suffered 
damage on account of floods during the 
lease period and it was subjected to extensive 
Tepairs at their cost under intimation to ths 
Custodian authorities. In 1954, the respon- 
dent lodged a claim with the District Rent 
and Managing Officer, Amritsar, claiming 
Rs. 27,034/-/6 having been spent on the re- 
pairs of the cinema building from time to 
time after the partition of the country and 
a sum of Rs. 6,687/9/- as cost of replace- 
ment of old electric wiring etc. The claim’ 
of the respondent was looked into by th: 
Assistant Settlement Commissioner, Jullun- 
dur, who, vide his order dated Sept 6, 1957, 
found that the respondent was entitled to the 
reimbursement of Rs. 7,481/- on account of 
repairs. The claim for reimbursement for 
replacement of old electric wiring etc. was 
rejected. The respondent feeling dissatisfied 
with the order of the Assistant Settlement 
Commissioner preferred an appeal which 
was decided by the Authorised Chief Settle- 
ment Commissioner vide order dated May 
17, 1958. The Authorised Chief Settlement 
Commissioner remanded the case for a fresh 
decision. The Assistant Settlement Com- 
missioner again decided the case and vide 
order dated Nov. 23, 1960, allowed Rupees 
9,905/12/- as cost of repairs and disallowed 
the remaining claim. The respondent again 
feeling dissatisfied with the order of the 
Assistant Settlement Commissioner preferred 
an appeal which was decided by another 
Authorised Chief Settlement Commissioner 
vide order dated Nov. 21, 1961. The Auth- 
orised Chief Settlement Commissioner ac- 
cepted the appeal and allowed full claim of 
the respondent, that is, Rs. 27,034/-/6 as cost 
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‘of repairs and Rs. 6,687/9/- as icost of re- 
‘placement ‘of old electric ` wiring. The re- 
spondent was not made’ payment! in terms of 
the order of the Authorised Chief Settlement 
Commissioner dated Nov. 21, 1961 in spite 
of repeated demands. The Joint Chief Set- 
tlement Commissioner with the delegated 
powers of Central Government under Sec- 
(Compen- 
“sation and Rehabilitation) Act, !(hereinafter 
_ the Act) vide order dated July 10, 1967, set 
aside the order of the Authorised Chief Set- 
tlement Commissioner dated Nov. 21, 1961 
after hearing the respondent and further 
remanded the case to the Authorised Chief 
Settlement Commissioner for a fresh decision. 
The operative part of the order of the Joint 
Chief Seitlement Commissioner reads :— ` 
“Before allowing the entire claim of the 
respondents, it was essential for ‘the learned 
Authorised Chief Settlement Commissioner 
to have dealt with each item which had been 
disallowed by the officers below and to pass 
‘orders in respect of it. To allow the claim 
of the respondents in entirety without. refer- 
ence. to the terms of the lease. which govern- 
ed the rights of the parties was .'not 
cordance with law and, therefore, the -im- 
‘pugned order cannot stand and is hereby set 
“aside. The proceedings are remitted- (to the 
Authorised Chief Settlement Commissioner) 
who will scrutinise each item and. satisfy 
himself that the amount was such which was 
permissible -under ihe terms of | the lease. 
For this purpose due opportunity be afford- 
ed to the respondents to establish their con- 
tentions.” 


2. The respondent assailed the order of 
ibe Joint Chief Settlement Commissioner 
dated Jùly 10, 1967, in Civil Writ Petn. 
No. 2143 of 1967, which has been accepted 
vide order dated April 11, 1979. It is against 
this order that the . present Letters Patent 
Appeal is directed. 

- 3. Railto Cinema, Amritsar, 











was 


' vide lease-deed dated. May 27, 1936. . 

Tespondent remained- in occupation of: 
Cinema. till Dec. 31, 1957. The relevant’ terms 
of the lease-deed dated May, 27, 1936,- are: aS 
below :- — 


The 


(1) Annual repairs and whitewashing were 


to be done by the landlord;. , 

-(2) The lessees were not entitled - ‘to: remove 
the material or ask for any. compensation 
for any improvements in-the building.or for 


any new construction within its surroundings, 


-the land- 
Das aie 


; made by them.’ On the -contrary;' 
' lord ` was to become. owner of, the 


` «ments? without any- compensation: wee 





‘vi'Amin Chand ` 


in ac- - 


leased : 
out to :Messrs. Amin. Chand Tara Chand . 


‘the. 


ALR. 


: 4. The respondent clainied’ Rs. 
as expenses incurred on the repairs of 
cinema building from time to time after par- 
tition of the country and Rs. 6,687/9/- as 
cost of replacement of old electric wiring 
etc. The Assistant Settlement Commissioner, 
vide order dated Sept. 6, 1957, found that 
the respondent was entitled to Rs. 7,481/- on 
account of repairs and the claim for re- 
imbursement of the cost of replacement of 
old electric wiring etc., was rejected. In an 
appeal against the order of the Assistant Set- 
tlement Commissioner, the Authorised Chief 
Settlement Commissioner vide order 
May 17, 1958 remanded the case to the As- 

. Sistant Settlement Commissioner for fresh 
decision regarding the claim of the respon- 
dent for reimbursement of the cost of re- 
pairs and replacement of old electric wiring 
etc. The Assistant Settlement Commissioner 
in his order dated Nov. 23, 1960, observed 
that the following points (relevant for the 
purpose of this appeal) arose for’ decision 
out of the remand order :— 


(1) What are the items of work carried 
out by the respondent and for which items 
of work, is he entitled to reimbursement? 


(2) Has the respondent executed any re- 
placement of the’ electric wiring and if so 
of what amount? Is the respondent entitl- 
ed to: reimbursement from the Government 
for such replacement ? 


= § The Assistant Settlement Commissioner 
discussed these two points in detail and held 
as under :— 


Point No. 1. 

“The petitioners (now respondents) have in 
all.claimed Rs. 27,034/-/6 as cost of repairs 
_alleged to have been carried out to the cinema 
-building from time to time after the partition 
of the couniry. These repairs were verified 
on the spot by the Civil Engineers who: esti- 
mated the actual expenditure at Rs. 21,356/-. 
As according to the terms of the lease; the 
landlord was responsible for. annual repairs 
.and whitewashing etc., only to the building, 
it was necessary to find out ; 
actually spent on these items. The’ District 
- Rent and Mane sing Officer, Amritsar, 
ported that Rs. 7,823/4/- were spent’‘on annual 
_ repairs etc., anc-Rs, 15,532/12/- were spent 
on additions/improvements to the’ . building. 
These repairs were subsequently verified 
the spot by the Assistant Valuation Officer, 
. Amritsar, -who estimated the cost: of repairs 
as Rs., 7,481/12/- and that of . additions/im- 
"provements at Rs. 13,827/6/-.. 


-27,034/-/6; 
the. 


dated _ 


the ~ amounts : 


Te- ` 


at. 


ay 


It_is unfortunate. that the petitioners ‘did. ‘not es 


| produce. their - account-books that 


alleging 


"< 


.tbe year 1950. The petitioners 


a building which was 
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they were burnt in a fire which broke out in 
have been 
carrying out repairs to the premises of their 
own accord and without ary permission of 
authority from the Department ... .. 

The petitioners were running the “Theatre ii in 
constructed by the 


landlord for them. If the petitioners made 


- any additions or alterations to suit their own 


requirements, the landlord zannot be held 
liable for their cost . : 

I have carefully. gone ‘throust the objections 
put in by the petitioners ard feel that they 
are also entitled to reimbursement of the 
amount of Rs. 957/8/- and Rs.. 1,125/- (Total 
Rs. 2,082/8/-) which were spent on the re- 
pairs of pavements around the cinema hall 
which were necessitated on account of the 
damage caused by the incessant rains of 
1950. The repairs would te covered by the 
term ‘repairs-special/ordinar’ and can by no 
stretch of imagination be ‘ermed as addi- 
tions/alterations. 

I, therefore, hold that the petitioners are 
entitled to the reimbursemert of Rs. 7,823/4]- 
as recommended by the D.strict Rent and 
Managing Officer, Amritsar, and Rupees 
2,082/8/- spent on repairs on pavements 
around the. cinema hall (Total Rs. 9,905/12/-). 
The rest of their claim is disallowed. ` 
Point No. 2. . 

. The petitioners have cleimed reimburse- 
ment of expenditure of Rs. 6,687/9/- alleged 
to have been incurred. on cld electric wiring 
etc. Shri Amin Chand stated that a part of 
electric wiring was replaced by the petitioners 
from time to time. He, however, failed to 
produce any voucher or accounts in support 
‘of the expenditure. Accorciñg to the terms 
of the lease, the landlord kad’ undertaken to 


supply. wiring for the building of the cinema. 


house only and the rest of the material was 
to be fitted by the petitioners at their own 
cost. In view of the clear stipulation in the 
lease-deed and. the fact that the petitioners 
have failed to produce. any account books 
in support of the claim, I kold that the peti- 
tioners did not’ “execute ‘any _ replacement of 


‘the electric wiring and thé, are not entitled | 


to any reimbursement from the Government 
on this account. ” 
6. The respondent feeling dissatisfied with 
the order of the Assistant Settlement Com- 
missioner dated Nov. 23, 1360, preferred an 
appeal which was accepted by .another . Au- 
thorised Chief Settiement Commissioner. vide 
Grder dated Nov. 21, 1961. The ‘Authorised 
Chief Settlement- Commissioner - has held :— 
“The appellants (now. respondent) claim ‘in 


all, Rs. 27, 3034-46. as: cost’ of zepairs.. alleged 
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to have been carried out to the cinema from 
time to time after the partition of the 
country. The officer below has allowed 
Rs. 9,905/12/- and disallowed .the rest on the 
ground. that no formal sanction for the re- 
pairs had been obtained by the appellants 
from the department and further no vouchers 
and receipts were produced and further under 
the terms of lease-deed these repairs. could 
not be carried out. The Authorised Deputy 
Custodian who was managing the property 
at that time vide his order dated April 26, 
1954, observed as follows :— 


“As regards major repairs, the lease-deed 
is silent, but ordinarily it is the landlord 
who should keep his property in proper and 
usable conditions. It appears that major 
and abnormal repairs were necessitated on 
account of heavy floods and heavy rains 
and if the lessees spent some amount from 
their own pockets to restore the property tc 
its original condition or to save it from fur- 
ther damage and deterioration, I.think they 


are entitled both in law and equity to be 
compensated for the same. ` 
This was an implied sanction .... The 


term of the lease-deed says that any addi- 
tion or alteration if made by the tenant will 
become the property of the landlord without 
paying any compensation thereof. This means 
that the tenant could carry the -repairs and 
these, if carried out would become the part 
and parcel of the property. The Department 
as such in equity is liable to pay for them. 
Moreover, these repairs were required to be 
done because some damages had been done 
due to floods ... .. ... These items were duly 
verified by the Department through their 
Engineer and were found to be correct and 
as such the amount was to be reimbursed to 
the appellants and the Department took upon 
There is thus nothing to disentitle thie” ap- 
pellants from the amount spent by them on 
repairs. I, therefore, hold that they are 
entitled for the reimbursement of the amount. 
- As regards point No. 2, the, appellants : 


‘have not been allowed this amount as’ they 


were to carry out the electric wiring at their 
own ‘cost. “This is no. ground for not. allow- 
ing this amount. When it is ‘admitted that 
they have replaced the electric , wiring, .the 
appellants are liable for réimbursement. ‘I, 
therefore, hold that they should be refunded 


` this amount also.” 


. According to the terms of the lease-deed ` 
the respondent was ‘not entitled to be Te- 
imbursed to. the expenditure incurred _ for 
making- additions:. and improvements . in ' thè 


ciema: building. . The respondent | was, - hop 
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ever, entitled to the expenditure ‘incurred for 
effecting special repairs. It had been found 
on verification by the District; Rent and 
Managing Officer that Rs. 7,823/4/- had been 
spent on annual repairs etc. and Rupees 
15,532/12/- were spent on additions/improve- 
ments to the cinema building. The Assistant 
` Settlement Commissioner allowed Rupees 
9,905/12/- to the respondent on account of 
expenses incurred on repairs. The Auth- 
tised Chief Settlement Commissioner in his 
order dated Nov. 21, 1961 did not record a 
finding that the total amount of Rs. 27 ,034/-/6 
claimed by the respondent had [been spent 
on repairs and that no part thereof had been 
spent for making additions and improvements 
to the cinema building. The Assistant Set- 
tlement Commissioner did not; allow re- 
imbursement of Rs. 6,687/9/- claimed to have 
been spent for replacement of old electric 
wiring by holding that no evidence had been 
‘adduced to support this claim. |The Auth- 
orised Chief Settlement Commissioner allow- 
ed full claim on this account as well. It is 
under these circumstances that) the Joint 
Chief Settlement Commissioner exercising the 
powers of the Central Government under 
Section 33 of the said Act passed the order 
dated July 10, 1967, the operative part of 
which has already been reproduced above. 


7. The learned single Judge in the im- 
pugned order has held that the main ground 
for reversing the order of the | Authorised 
Chief Settlement Commissioner dated Nov. 21, 
1961. was that he should bave, dealt with 
each item which had been disallowed by the 
officers below and to pass orders in respect 
thereof. It is hardly a ground| to invoke 
jurisdiction under Section 33 of the said Act. 
The order passed by the Joint Chief Settle- 
ment Commissioner in -exercise | of powers 
under Section 33 of the Act is arbitrary. 


8 In view of the position explained 
above, it is difficult to agree with, the finding 
of the learned single Judge that the order 
passed by the Joint Chief Settlement Com- 
missioner is arbitrary. In fact,| the order 
passed by the Authorised Chief: Settlement 
Commissioner dated Nov. 21, 1961, suffers 
from such infirmity inasmuch as the total 
claim made by the respondent was allowed 
without recording a finding whether it had 
been incurred for effecting repairs or for 
making additions/alterations. It may be re- 
_ peated that the expenses incurred by the 
- respondent .on making additions/improve- 
ments to the cinema building were not te 
be reimbursed. The omission on the part 
‘of the Authorised Chief Settlement Commis- 
sioner was thas highlighted and the case 
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was remanded by the Joint Chief Settlement 
Commissioner for fresh decision. 


9. The learned single Judge has held that 
the Joint Chief Seftlement Commissioner did 
not record any reason for explaining the delay 
in taking action under Section 33 of the Act 
and to say that the Central Government was 
competent to exercise this power and fo 
interfere with the erroneous order passed by 
the Authorised Chief Settlement Commis- 
sioner is hardly an explanation to be accept- 
ed. Section 33 of the Act reads :— 

“33. Certain residuary powers of Central 
Government :— 


The Central Government may at any time 
call for the record of any proceeding under 
this Act and may pass such order in rela- 
tion thereto as in its opinion the circum- 
stances of the case require and as is not in- 
consistent with any of the provisions con- 
tained in this Act or the rules made there- 
under.” 


10. The significant words used in this 
section are “at any time.” In Smt. Balwant 
Kaur v. Chief Settlement Commissioner 
(Lands), Punjab, 65 Pun LR 1141 : (AIR 
1964 Punj 33) (FB) in which the interpreta- 
tion of Section 24 of the Act was involved 
it was held (et p. 59 of AIR) :— 


“S. 24 of the Act says that the Chief 
Settlanent Commissioner may at any time 
call for the record of any proceeding under 
this Act .. ... ... and may pass such order 
in relation thereto as he thinks fit.” What 
is the meaning of the words ‘at any time’ oc- 
curring in this section, that is to say, within 
what time limit can the Chief Settlement 
Commissioner exercise his revisional powers 
either suo motu or on the application of an 
agerieved party? Rule 104 lays down that 
a petition for revision under the ‘Act shall 
be presented within the same period as a 
memorandum of appeal and Rule 103 says 
that a memorandum of appeal shall be pre- 
sented within 30 days of the date of the 
order appealed against. Thus it will be seen 
that an aggrieved party ‘has ‘to file a revision 
within 30 days and no period has been pre- 
scribed for a suo motu revision by the Chief 
Settlement Commissioner. Ordinarily, a peti- 
tioner .will have. to file his revision within 
30 days unless of course there were special 
circumstances which prevented him from 
doing so. The invariable rule in such case 
is that the aggrieved party must approach the 
Chief Settlement Commissioner at the earliest 
possible moment. Where there has‘ been a 
great unexplained delay or latches in filing 
the revision, the Chief Settlement Commis- 
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sioner will naturally refuse to interfere. It 
is difficult to lay: down amy hard and fast 
rule in this connection. I will depend on 
the facts of each particular case as to -whe- 
ther there are grounds for entertaining the 
revision after the period of limitation pre- 
scribed in the rules. However, the Chief 
Settlement Commissioner suo motu can inter- 
fere with the orders of his subordinates and 
no limitation is prescribed for that either in 
the rules or in the statute. But it is under- 
stood that he would interfere within a rea- 
sonable time depending on the circumstances 
of each case. It is assumed that he should 
exercise his discretion in a reasonable manner 
and not arbitrarily. As I have already said, 
in this case also no hard wand fast rule can 
be laid down ... .. s 

The observations made by their Lordships 
in the context of Section 24 of the said Act 
must apply mutatis mutanclis to Section 33 
as well. No lime limit is prescribed for in- 
itiating suo motu proceedings under S. 33 of 
the said Act. 

11. In Purshotam Lal Dhawan v. Diwan 
Chaman Lal, AIR 1961 SC 1371, their Lord- 
ships examined the implicazions of the words 
‘at any time’ in Section 27 of the Administra- 
tion of Evacuee Property Act. This section 
reads :— 

“27. Powers of Revisicn of Custodian- 
General.— (1) The Custodian General may, 
at any time, either on his own motion or on 
application made to him in this behalf call 
for the record of any preceeding in which 
any Custodian has passed an order for the 
purpose of satisfying himself as to the lega- 
lity or propriety of any such order and may 
pass such order in relation thereto as he 
thinks fit: 

Provided that the Custodian-General shail 
not pass an order under the sub-section pre- 
judicial to any person without giving him a 
reasonable opportunity of being heard. .. ... 


12. Their Lordships held that S. 27 of the 
Administration of Evacueg Property Act con- 
fers a plenary power of revision on the 
Custodian-General and it empowers him to 
exercise his revisional powe-s either suo motu 
or on application made in that behalf at any 
fime. The phrase ‘at any fime’ indicates that 
the power of the Custodien-General is un- 
controlled by any time fastor, but only by 
the scope of the Act within which he func- 
tions. 


13. In Nar Singh Mansoor Singh v. State, 
AIR 1967 Punj 111 (FB), it was held that 
the words ‘at any time’ used in S. 42 of the 


Hast Pinjab Holdings {Consolidation and 
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Prevention of Fragmentation) Act render the 
power conferred on the State Government 
everlasting, interminable or indefinite in 
duration, exercisable without any limitation 
in point of time. Their Lordships observed 
Gt p. 115):— 

“It will thus appear that no limitation has 

been placed on the exercise of the power of 
revision. Whether that power has been con- 
ferred by a Statute which is not of a tem- 
porary duration or by a statute which is of 
a temporary duration, the power of revision 
can be exercised by the appropriate auth- 
ority without limitation as to time. But it 
is axiomatic to say that the power cannot be 
exercised for an ulterior purpose or asbi- 
trarily and if it is so exercised, the exerzise 
of the same can be struck down by a Court 
in appropriate proceedings. I am, therefore, 
clearly of the view that neither the sch:me 
of the Act nor the scheme of the revisional 
Provision supports the contention of the 
learned couasel for the petitioners that some 
time limit should be placed on the exercise 
of the revisional power conferred on the State 
Government by S. 42 of the Act.” 
It was held in Bhikan v. Punjab State, 65 
Pun LR 368 : (AIR 1963 Punj 255) (FB) 
that the expression ‘at any time’ as usea in 
Section 36 of the Act calls for some limita- 
tion in them in point of time. They do not 
mean that the Settlement Officer can revoke 
or vary the scheme even after the purpose 
of consolidating the holdings is finally as- 
complished under the Act. In Chahat Khan 
v. State of Punjab, 68 Pun LR 239 : (ATÈ 
1966 Punj 111) (FB), it was held that in tha 
context of Section 36 of the East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act, the setting in which it 
appears in Chapter IH of the Act, and having 
regard to the object and purpose of the sta- 
tute and the consolidation of holdings, there 
is material which goes to show clearly ths 
limitation placed on the expression ‘at any 
time’ in this section as being terminable 
with the coming to end of the jurisdiction 
of the Settlement Officer (Consolidation) in 
the estate. The consolidation of holdings 
comes to an end and completion by the 
coming into force of the scheme. That iş 
the stage when both the Consolidation Offi- 
cer and the Settlement Officer (Consolidation) 
cease to have jurisdiction in the estate, fos 
by then, the purpose and object of the notifi- 
cation under S. 14 of the Act has served it 
self and reached the end. 

14. It is obvious that the observations 
made in -the context of Section 36 of the East 
Punjab Holdings (Consolidation and Preven- 
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tion of Fragmentation) Act in‘ ‘Bhikan’s case 
(supra) and Chahat Khan’s case (supra) can- 
not be aptly made applicable to; the words 
‘at any time’ used in Section 33 of the Act. 
The case under consideration is clearly cover- 
ed by the ratio of Smt. Balwant Kaur’s case 
(supra), Purshotam Lal Dhawan’s case (supra) 
me Nar Singh Mansoor Singh’s case- (supra). 

- The order passed by the Joint Chief 
an Commissioner under ‘Section: 33 
is just. - The Authorised Chief | Settlement 
Commissioner passed the order on Nov. 21, 
1961; and the Joint Chief Settlement Com: 
missioner exercising the power under S. 33 
issued notice to the respondent on April 27, 


1967. Keeping in view the circumstances of. 


the case it is difficult to hold that the dis- 
cretion exercised by the Joint Chief Settle- 
‘ment Commissioner in the order under S. 33 
of the Act is arbitrary or. is liable to be 
struck down on account of unreasonable 
delay. ‘The impugned order of the learned 
single Judge, therefore, cannot be sustained. 
16. In’ view of discussion above, the 
Letters Patent Appeal is accepted, the im- 
. pugned order of the ‘learned single Judge is 
set aside and C. W. P. No. 2143| of 1967 is 
dismissed with no order as to costs. 
& S. SANDHAWALIA, C. J. :-- I agree. 
Appeal allowed. 
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Siri .Chanid and others, Petitioners v. The 
State of Haryana and others, Respondents. 
- C. W: P. No, 5046 of 1981, Dj- 5-3-1982. 
Land Acquisition Act (1 of 1894), Ss. 35, 
36 and 17 — Exercise of powers under Sec- 
toas 35 and 36 for temporary occupation of 
the land — Provisions of Section! 17 do not 
apply. i 
Provisions of Part I of the Land Acqisi- 
tion Act in which Sections 4 ‘to 17 occur and 
which’ deal with permanent acquisition of 
land are’ not relevant for cases. of temporary 
occupation of land which are separately and 
distinctly provided for in Sections | 35 and 36 
in Part VI of the Act. “Section 35 is a self- 
contained provision applicable to | cases . of 
temporary occupation and the procedure for 
‘éompensation is different from the. one pre- 
seribed: for cases ‘of permanent acquisition, 
While in the former it is primarily based, on 
agreement öf the parties failing which the. 
_ Collector himself refers the difference for 
aa decision to: the’ ‘Court under Section 35: :Q), 
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‘the latter results in ‘an award under’ Sec:--12 
and a reference to the Court under Sec: 18 . 


- thereto are not at all in dispute. 


` (hereinafter called the Act). 
‘by the petitioners have preferred this writ 


Proviso to sub-sec. (2) of Section 36 which 
entitles: the landowner to compel the State 
to acquire. the land permanently if the land 


. temporarily. occupied has been rendered unfit 


for his purposes further confirms the above. 
Ín. this case relating to, temporary occupation 
of the land for removing. the earth there- 


‘from the Notification invoking and applying 


provisions of Section 17 was held to be un- 
sustainable. (Paras 6 to 11) 

J. S. Malik with M. L. Sarin, for Peti- 
tioners; B. L. Bishnoi Addl. Advocate Gene- 


ral with P. S. Duhan, Deputy ‘Advocate ` 


General, for Respondents. 


` S. S. SANDHAWALIA, C. J. :— Whèther 
the provisions of Section 17 of the Land Ac- 
quisition Act, 1894, are at all attracted to the 
exercise of the power under Ss. 35 and 36 
of the said Act for the temporary occupa- 
tion of land is fhe solitary though significant 
qüestion which has necessitated the hearing 


of this writ petition by, the Division Bench. 


K 2. Learned counsel for the petitioners has 


‘expressly confined himself to the . aforesaid 


pristinely legal issue and the facts. relevant 
j Admittedly 
the respondent-State issued the impugned 
‘notification, Annexure P-1, for. acquiring land 


temporarily for «aking earth for the construc. - 
tion of Ring Bund around village. Khudan. 


in Tahsil Jhajjar, District Rohtak, wherein 


‘they, invoked the emergency powers under, 


Section 17 of the Land Acquisition Act, 1894 
Agerieved there- 


‘petition to frontally assail the validity thereof. 
3.. Inevitably the controversy rages around 
‘the notification, Annexure P-1, which: is under 


strenuous challenge and it is, therefore, apt - 


to’ quote the relevant part thereof : — 
“Whereas the Governor of Haryana. is 
satisfied below is needed urgently by- the 
‘Government at Public expenses, for a public 
‘purpose, i.e., for acquiring land temporarily 
for taking earth for the construction .of 
Ring ‘Bund around village Khudan in Tehsil 


Thajj jar, : district Rohtak. 


It is hereby declared that the land describ: 
ed” iù the’ ‘specification below is required 
urgently for the above purpose. 


< This declaration is made under the provi .: 
sion of Sections 35 and 36 of the Land Ac- ` 


quisition Act, 1894, for information to all to 


‘whom it may concern; 


~ And whereas’ the Governor’ of. Haryana ` is 
further .of the’ opinion thatthe- “purpose for 


which- the- ‘land i is required ïs ‘of än urgent im- 
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portance. within the meaning of Ci. (c). of 
sub-sec. (2) of Section 17 of the said Act. . 


' Therefore, it is hereby directed under sube 
section (4) of Section 17 of the said Act that 
the provisions of Section 5-A of the Act shall 
not apply in regard. to this acquisition. 

Plans of the land may b= inspected in the 
office of Executive Engineer, J hajjar Drainage 
Division, Jhajjar. 

Specification 
XX xX XX E ca 
Io assailing or sustainirg the aforesaid 
notification learned counsel for the parties 
conceded that despite diligent research on 
their part the question arising herein ‘seems 
to be res-integra. No autkority, one way or 
the other, could be cited directly . covering 
the point and the issue has, therefore, to be 
examined .on first principle and the language 
of the statute. It is, therefore, apt to read 
at the outset the relevant provisions of S. 17 
and Sections. 35 and 36— 


“S. 17(1) In cases’ of urgency, whenever 
the appropriate Governmest so directs, the 


Collector, though no such award has been > 


made, may, ‘on the expiration of fifteen days 
from the publication of the notice mentioned 
in Section 9, sub-section (1), take possession 
of any waste or arable land needed for public 
purposes or for a Company. Such land shall 
thereupon: vest: absolutely ia the Government 
free from all incumbrances. ; 

- (2) * fo roe * 

(3) * i * * f 

{4) In the case of any land to which, in 
‘the opinion of the appropriate Government, 
the provisions of ‘sub-sec. (1) or sub-sec. (2) 
‘are applicable, the appropriate Government 
may direct that the provisions of Sec. 6-A 
shall not apply, and, if it does so direct, a 
declaration may be’ made ander S. 6 in res- 
pect of the land at any tine after the publi- 
cation of ‘the notification pager S. 4, sub-sec- 
tion (1). ii 

“S. 35 (17 Subject to. the provisions . of 
Part VII of this Act, wherever it appears to 
the’ appropriate Government that the tem- 
porary occupation and use of „any waste or 
arable land are needed foz any’ public. pur- 
pose, or for a Company. ‘the appropriate 
Government may direct the Collector to pro- 
cure the occupation and use of the same for 
such term as it shall: think - ‘fit, not exceeding 


three years from the commencement of such 
occupation: 


‘(2) The ` Collector’ shall, thereupon -. give 
notice in writing to the persons interested in 
such land of the purpose cf which the same 
is. needed, - and. shall, for tke occupation: and 
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use thereof for such ‘terms as aforesaid, and 
for the materials, if any, to be-taken there- 
from, pay to them such compensation, either 
in a gross sum of money, or by monthly or 
other periodical payments, as shall be agreed 
upon in writing between him and such per- 
sons respectively., 


(3) In case the Collector- and the persons 
interested differ as to the sufficiency of the 
compensation or apportionment thereof, the 
Collector shall refer such difference to the 
decision of the Court. 


` 36(1) On payment of such compensation, 
or on executing such agreement, or on 
making a reference under S. 35, the Collector 
may enter upon and take possession of the 
Jand, and use or permit the use thereof in 
accordance with the terms of the said notice. 


(2) On the expiration of the term, the Col- 
lector shall make or tender to the persons 
interested compensation for the damage, if 
any, done to the land and not provided for 
by the agreement, and shall restore the land 
to the persons interested therein: 


Provided that, if the land has become per- 
manently unfit to be used for the purpose for 
which it’ was: used immediately before the 
commencement of such term, and if the per- 
sons ‘interested shall so require, the appro- 
priate Government shali proceed under this 
Act to acquire the land as if it was needed 


permanently: for a: public purpose - or for:a 
Company.” 


4. It calls for notice that in meeting the 
challenge to the impugned notification, 
learned counsel for the respondent-State 
seemed to be on unsure ground and was 
rather half-hearted in supporting the validity 
of the same. We. did not, therefore, have 
the benefit of any serious or assiduous argu 
ment on its behalf. 


5. Now a reference to the scheme of the 
Act would show that Part II therecf which 
contains Sections 4 to 17 therein deals pri- 
marily with the permanent acquisition of land 
as the very heading of this part would indi- 
cate. This portion of the statute is further 
sub-divided “into the preliminary investiga- 
tion; ‘hearing of objections against such ac- 
quisition, declaration of intended acquisition 
and enquiry’ into measurements, value and 
claims, and’ award ` by the Collector and 
lastly ‘with ‘taking possession of the acquired 
land.” It seems to be unnecessary to elabo- 
rate the mattér because it was ‘not disputed 
before us” that áll the provisions from Sec-. 
tions 4° to 17 are in the context of and rele-. 
vant to an acquisition which is permanent in- 
nature’ and which divests‘ the‘ owner of- tho- 
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acquired land and vests it absolutely in the 
Government free from all encumbrances. it 
follows, therefore, that the whole purpose 
and cbject of Part II of the Act'is to pro- 
vide for the permanent acquisition of the 
land. In sharp contrast to Part! I, Sec- 
tions 35 to 37 are contained in Part VI of 
the Act which by its very heading pertains 
to the temporary occupation of the land. A 
reference to sub-section (1) of Section 35 
makes it plain that such occupation will not 
exceed three years from its commencement. 
The remaining provisions also provide for 
compensation only for such temporary oc- 
cupation. The three sections contained in 
Part VI prescribe separately the procedure to 
be adopted for this temporary occupation of 
waste and arable land and the power of the 
Government to enter and take | possession 
thereof and pay compensation for: the same, 
-or restoration etc. It appears to | be plain 
that the purpose and object of Part VI being 
manifestly a mere temporary occupation of 
land which is not to exceed three years seems 
to be diametrically different from a per- 
manent acquisition envisaged in Part il of 
the Stainte. 


6 It is plain but geval calls for 
highlighting in this context that Séc. 17 falls 
in Part II whilst Ss. 35 and 36 under which 
the temporary occupation of land is envisaged 
by the impugned notification come under 
Part VI. As pointed ont above, the very ob- 
jects and purposes of Parts II and VI of the 
Act are different. Again Section 117 falls in 
one part whilst the other two sections fall in 
another. Therefore on the larger |scheme of 
the statute the provisions of S. 17; would not 
be relevant or attracted in the context of 
Sections 35 and 36 of the Act unless „there 
are compelling reasons to the contrary. In 
the present case far from there being any 
compelling reasons, none whatsoever could 
be pointed out which can even 'show any 
élementary connection betwixt these provi- 
sions. f 


.7. Again a closer analysis of S! 35 would 
indicate that the publication of notifications 
under Sections 4 and 6 are not at all attract 
-ed to the temporary occupation of land under 
Section 35. Sub-section {7) of $. 35 itself 
provides for the procedure of issuing notice 
in writing to the persons interested in such 
land and iọ pay them compensation as may 
be agreed upon in writing. Sub-section 3) 
provides that in case of disagreement oyer 
the quantum of such compensation or the 
apportionment thereof the Collector shall 
refer such difference to the decision of the 


Court. H would follow therefrom that tha 
TAILL ire at YY DDO i POT ~——o 








Siri Chand v. State 


A.1R. 


provisions of Section 5-A regarding the hear- 


ing of objections would be wholly irrelevant. 


in this context as well because it envisages 
the filing of these objections consequent upon 
a notification under Section 4 and within 30 
days thereof. If Sections 4 and 6 are not at- 
tracted for temporary occupation of land it 
would follow a fortiori that no question of 
any objections under Section 5-A can arise. 
On the other hand a reference to ‘sub-sec- 
tion (4) of Section 17 would indicate that 
when the emergency provisions are invoked 
thereunder the Government may direct that 
the provisions of Section 5-A shall not apply 
and consequently a declaration may be made 
under Section 6 in respect of the land notified 
under Section 4 forthwith without waiting 
for any objections or their adjudication. One 
of the very purposes of Section 17, there- 
fore, is that in cases of urgency the. proce- 
dure of ‘objections and their adjudication’ 
may be done away with. If it is held, as it 
must be that for temporary occupation of 
land the provisions of Ss. 4, 5-A and 6 are 
not attracted, it would follow doubly that 
Section 17, would be equally irrelevant to 
the exercise of the powers under Ss. 35 
and 36. 


8. Again the procedure for compensation 


.for the temporary occupation of land is 


self-contained and entirely different from that 
for the purpose of permanent acquisition. It 
was conceded before us (even apart from 
such concession) and is otherwise plain from 
the statutory provisions that an award by 
the Collector under Section 12 and a refer- 
ence to the Court against the same under 
Section 18 cannot be invoked in the context 
of a iemporary occupation of land. There- 
under the method of compensation is pri- 
marily one to be by agreement and failing 
the same the Collector himself may refer 
such a difference for decision to the Court 
under Section 35 (3) of the Act. It would 
be thus patent that the methodology of com- 


` pensation and criteria therefor in case of a 


permanent acquisition in Part I and for the 
temporary occupation of land under Part VI 
are entirely different and distinct with the 
result that the provisions of either part may 
not be relevant to the other. 


9. Lastly in this context pointed reference 
must be made to the proviso to sub-sec. (2) 
of S. 36 of the Act. 
the landowner to demand the permanent ac- 
quisition of the land where its temporary usep 
by the State bas rendered it ‘unfit for his 
purposes. Obviously when such a claim is 
made, such land which has been under tem- 
porary occupation would have to he nem 


E 


` 


“ 
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manently acquired either uader the provisions 
of Part IL of the Act or under Part VIZ 
thereof. The procedural provisions of either 
of the two parts whichever is resorted to 
would then have to be complied with. If re- 
sort is to be made to permanent acquisition 
for a public purpose under Part H then Sec- 
tions 4, 5-A, 6 and the other provisions in- 
cluding therein those pertaining to an award 
by the Collector for assessing compensation 
and the right of the landowner to claim a 
teference to the Court under S. 18 would 
come into play afresh. Tne proviso to sub- 
section (2) of Section 36 thus highlights the 
line of distinction betwixt a temporary oc- 


_|cupation under Part VI against a permanent 


acquisition of land either for a public pur- 
pose under Part IL cr for a Company under 
Part VII which has the effect of divesting 
the owner of the Iand of his title therein. 


10. In view of the cverwhelming con- 
siderations noticed above it seems ‘to follow 
that the provisions of Section 17 forming 
part of Part II of the Act are not at all at- 
tracted to the exercise of the powers under 
Sections 35 and 36 of the Act contained in 
Part VI of the same. The answer to the 
question posed at the outset is, therefore, 
rendered clearly in the negative. 


IL. Applying the aforesaid rule it would 
ibe plain that the impugend notification 
which indivisibly invokes and applies the 
provisions of Section 17 is unsustainable in 
law. The same is hereby quashed. The 
State Government would obviously be 
entitled, if so advised, to proceed afresh in 
accordance with the provisions of Ss. 35 and 
36 of the Act. 


12. This writ petition is accordingly 
allowed but in view of the somewhat intricate 
question involved the parties are left to bear 
their own costs. 

J. V. GUPTA, J.:— I agree. 

Petition allowed. 
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Sonepat Central Co-operative Bank Ltd. and 
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Civil P. C. (5 of 1908) (prior to amendment 
by Civil P. C. (Amendment) Act (1976), 
O. 21, Rr. 58 and 90 — Applicability — Per- 
son claiming property by tifle paramount to 
judgment-debtor Cannot file objections 
under O. 21, R. 90 — He can file objections 
under O. 21, R. 58 if that remedy is available 
to him — Im any case he has got a remedy 
by way of suit. (1890) ILR 12 All 440 (FB) 
and. AIR 1975 Mad 147, Dissented from. 


A person, who claims the property by title 


. paramount to the judgment-debtor, cannot 


file objections under O. 21, R. 90 of the Code. 
He can file objections under O. 21, R. 58, if 
that remedy is available fo him. In any 
case, he has got a remedy by way of suit. 
The reason why he cannot file objections 
under O. 21, R. 90 is that in execution of a 
decree for the recovery of the decretal 
amount, the interest of the judgment-debtor 
in the property is sold. In case an objector 
claims a paramount title to the judgment- 
debtor in that property, he can establish that 
fight by an independent suit. If he is allow- 
ed to get it decided in objections under R. 90, 
that would open another flood gate of litiga- 
tion for the auction-purchaser. That does 
not appear to be the purpose of Rule 90, 
which provides for setting aside the sale by 
the executing Court on the ground of mate- 
Tial irregularity or fraud in publishing on 
conducting it on the ‘objections of a person 
who claims interest in the property thro. the 
judgment-debtor. It does not appear to be 
the intention of the Legislature in framing 
the rule that the question of title of third 
person should be decided therein. The inter- 
est of the person who claims title paramount 
to the property sold is not affected adversely 
by such sale. He can claim it by an in- 
dependent suit. (1888) ILR 15 Cal 488 (FB), 
AIR 1916 Ali 147, AIR 1923 Pat 451, AIR 
1927 Cal 82, AIR 1971 Orissa 75 and AIR 
1941 PC 45, Rel. on; (1893) ILR 20 Cal 418, 
AIR 1936 Lah 969, AIR 1939 Nag 179 and 
AIR 1963 Mad 156 (FB), Disting.; 1978 Cur 
LY (Civ) 434, Affirmed; (1890) ILR 12 All 
440 and AIR 1975 Mad 147, Dissented from. 
(Paras 7, 16) 

Held, in the present case, no attachment 
had been effected prior to the sale of the pro- 
perty and that entitled the objector to raise 
an argument that it did not get the oppor- 
tunity ‘io file objections under O. 21, R. 58. 
However, if it could not file objections, it 
could institute a suit claiming paramount 
title in the property. The objector, had no 
right to challenge the auction on the ground 
of irregularity in publishing or conducting 
the sale. If in the suit it was held owner of 


~ 
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. the property, the natural consequence would 
- be that the sale. would not be binding on it. 
: (Para, 9) 
` ‘Cases . Referred: Chronological Paras 
“AIR 1975 Mad 147 Coo 5, 15 
“AIR 1971 Orissa 75° al | «6 

AIR 1963 Mad 156 (FB) 5, 14 
AIR (1941 PC 45 5, 8 
AIR 1939 Nag 179 5, 13 
AIR 1936 Lah 969 5, 12 
AIR 1927 Cal 82 : : 6, 10 
AIR 1923 Pat 451 | 6 
“AIR 1916 All 147 Saa 6 
1893 ILR 20 Cal 418 ; 5, 11 
1890 ILR 12 All 440 : 1890 Ali WN 103 
' (FB) 5, 10 
1888 ILR 15 Cal 488 (ŒB) | 6, 8 
'R. K. Chhibber with V. K. Jhanji, for 





Appellant; Ch. Ram Sarup, for Respondents. 

RAJENDRA NATH MITTAL, J. :— This 
Letters Patent appeal has been filed against 
the judgment dated 19th Jan., 1978, of the 
“learned single Judge. 


` 2. Briefly, the facts are that the Rohtak ` 


‘Central Co-operative Bank Ltd., Rohtak (here- 
inafter referred to as the decree-holder), ob- 
‘tained an award dated 10th May, 1965, 
' against Badh Khalsa Co-operative House 
“Building Society Ltd., Badh Khalsa, Sonepat 
‘hereinafter referred to as the judgment-deb- 
‘'tor), for ‘the recovery°of a sum of Rupees 
2,31,171.87. The award was executed by the 
decree-holder in the Court of the Senior Sub- 
ordinate Judge, Sonepat. In execution of the 
decree, the land in dispute was sold; by public 
auction on 2nd Oct., 1970. The State Bank 
‘of India, Sonepat (hereinafter called the 
' Objector), filed objections under Order 21, 
Rule 90, Civil P. C., challenging the validity 
of the sale. 
vits locus standi ‘to file objections, | inter alia 
„pleaded that the land had been sold by the 
‘judgment-debtor to one Joginder . Singh prior 
‘to the making of the award, who created an 





-equitable mortgage in its favour by deposit . 


„òf title’ deeds. ` It challenged. the sale on 


- «various ‘grounds, which: are not ‘relevant: for 


“the decision of the present appeal. 

3. The objection petition wasl contested 
` by the decree-holder, who controverted the 
- pleas ‘of the objector and inter alia pleaded 
“that the objector had no locus standi to file 
‘the objection petition. On the- pleadings of 
- ‘the. parties, ‘the following issues. were fram- 
ed i— f 

` 4: Whether sale is liable to be set aside for 
~’ the grounds alleged in the petition filed. by, 
the ‘objector, State Bank of ‘India ? 
“i 9° Whether ; objector - has Tocus 


: standi to 
~ file this objection petition 2” 


State Bank of India v. Sonepat Central Co-op. :Bank Ltd. . 


The objector, in order to prove’ 


‘and Saraswathi 


ALR 


A. Relief: 

The executing Court. treated issue No.. 2 as 
a preliminary issue and held that the objector 
had no locus standi to ‘file the objection peti- 
tion. Consequently, it dismissed the same. 
The objector came up in appeal to this 
Court. The learned single Judge affirmed the 
judgment of the executing Court and dismiss- 
ed the appeal. This Letters Patent appeal 
arises against the said judgment. ' 

‘ 4. The only question that arises for de- 
termination is whether a person, who claims 


‘the property by title paramount to the’ judg- 


ment-debtor, can file objections under O. 21, 
R. 90 of the Code. 
mittedly, the Code before its amendment by 
the Code of Civil Procedure (Amendment) 
Act, 1976, applies. Rule 90 reads as under:— 
` “$0. Application to set aside sale on 
ground of irregularity or fraud— (1) Where 
any immovable property has been sold in ex- 
ecution of a decree, the decree-holder, or- any 
person entitled to share in a rateable dis- 
tribution of asseis, or whose interests are 


affected by the sale, may apply to the Court 
to set aside the sale on the ground of a 


‘material irregularity or fraud in publishing 


or conducting it: $ 


Provided that no sale shall be set ailde on 
the ground of irregularity or fraud unless 
upon the facts proved the Court is satisfied 
that the applicant has sustained substantial 
injury by reason of such irregularity or 
fraud.” 

' § The contention of Mr. Chhibber is that 
a person who claims a title paramount to the 


_ judgment-debtor is ‘included in the words 


whose interests. are affected by the sale. In 


‘support of his contention, he places reliance - 


on Sheo Prasad v, Hira Lal, (1890) ILR 12 
All. 440 (FB), Abdul’ Gani v. A. M. Dunne, 
(1893) ILR 20 Cal 418, Mt. Mehr Bano v. 
Sher Mohammad,. AIR 1936 Lah 969, All 
India -Railwaymen’s Benefit Fund Ltd., Nag- 
pur v. Ramchand Hemraj Maheshri, AIR 
1939 Nag 179, Jagat. Narayan Singh v. Khar- 


tar. Sah, AIR’ 1941 PC 45; T.S. Sailappan 


v. Subbiah Pillai, AIR -1963° Mad 156- (FB) 
Ammal V. Mameravataka 
Reddiar, AIR 1975 Mad 147. 

6. On the other hand, Ch. Ram Sarup hhas 
strenuously argued that-the aforesaid words 


include only those persons who ‘are claiming ` 
under the judgment-debtor and nót claiming . . 
To fortify his... 
argument, he cited Asmutunnissa Begum. v. - 
Ashroff- Ali, (1888) ILR 15 Cal 488. (FB), . 


a. title paramount to him. 


‘Hardwari. Lal‘ v..Muhammad :Salamat Ullah 


In the present case, ad- ` 


a: T 


' Khan,. AIR I6 A’. 147," Medni. ` Prasad: ir 


X 
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‘(claim it by an independeat suit, 


_ chapter may apply”. 
‘tice, speaking for the Court, held that a per- 


AIR 1927 Cal 82-and Pacimalay. Das y.. Offi- 
cial Liquidator, Puri Baak Ltd., AIR .1971 


Orissa 75. 


7. We have duly ccnsidered the argu- 
ments of the learned counsel. - From the 
eases referred io at the bar, it is clear that 
the point is a controversial one and two 
different views have been expressed by the 
High Courts. However, we prefer to have 
the view canvassed by Ch. Ram Sarup and 
taken by the learned single Judge. The rea- 
son for doing so is that in execution of a 
decree for the recovery of the decretal 
amount, the interest of zhe judgment-debtor 
in the property is sold. In case an objector 
claims a paramount title to the judgment- 
debtor in that property, ke can establish. that 
tight by an independent suit. If he is allow- 
ed to get it decided m objections under 
Rule 90, that would oper another flood gate 
of litigation for the auct:on-purchaser. That 


‘jdoes not appear to be the purpose of the 


said rule. In our view, it provides for setting 
aside the sale by the exezuting Court on the 
ground of material irregularity or fraud in 
publishing or conducting it on the: objections 
of a person who claims interest in the pro- 
perty through the judgment-debtor. It does 
not appear to be the inteation of the Législa- 


{ture in framing the rule that the question. of 


title of third person should be decided there- 
in. The interest of the person who claims 


title paramount to the property sold is not 


affected adversely by such sale. He -can 


8. The matter was considered by a-Full 


Bench of five Judges of the Calcutta High 


Court in Asmutunnissa 3egum’s case, (1888 
ILR 15 Cal 488) (supra), wherein it inter- 


-preted Section 311 of the Civil P.' C., 1882, 
„Which contained the words “any person whose 


immovable property has been sold under this 
The learned Chief Jus- 


son who claimed to be'a- purchaser from the 


- judgment-debtor prior to attachment -was ‘not 


entitled to come in under Section - 311- and 
object to the sale. of tke judgment-debtor’s 


property. The reason: for arriving. at: the 
conclusion, as given by the learned. Chief 
_Justice, was that the litle of that person to 


the property was’ not a‘fected by. the. sale. 


, There is some difference in the language of 
Section 311 of the Code of 1882 and that. 
of Rule 90 of O. 21 of the Code. of | 1908, 
„but so far as the preset. question is .can- 
cerned, there does not .appear-to-be-difference 
-in the provisions of the. two .Cédes. 


-Even 


State Banx of India v. ‘Sonepat Central Co- -op: Bank Ltd. 


© Singh v. Nand Keshwar: Prasad Singh, -AIR 
‘1923 Pat 451, Kunjolal Pal v. Idurali.Sardar, 


' Jocus . standi to file ‘the objections. 
. High Court,- the : ‘case was heard by a Divi- 
_ Sion Bench: A difference ‘arose ‘between. the 
~ twò: leatned Judges and it was ‘referred toa. 
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“the - facts. of that. case are- similar to those - 
-of the present case. 
. ion, the.above ratio will apply even after the 
. amendment of the Civil P. C. in 1908. ‘The 
_same interpretation is spelt out from. the 


Therefore, in our opin- 


other cases referred to by Ch. Ram Sarup 


_and Jagat Narayan Singh’s case (AIR 1941 


PC 45) (supra) to which reference has been 
made by Mr. Chhibber. In the latter case 
objections to the Court sale were filed by a 
person claiming title paramount to the pro- 


„perty inter alia on the ground that irregula- 


tities had been committed in conducting th» 
sale. It was observed by their Lordships of 
the Privy Council that a third party object- 
ing to the sale of his property for the judg- 
ment-debtor of another person cannot dis- 
regard R. 58 of O. 21 and apply after the 
sale under R. 90 of that Order treating the 
caSe as one of irregularity in publishing or 
conducting the sale. 

9. It is true that in the present case, no 
attachment had been effected prior to ‘the 
sale of the property and that entitles the ob- 
jector to’ raise an argument that it did- not!” 
get the opportunity to file objections under 
O. 21, R. 58. However, if it could not file 
objections, it could institute a suit claiming 
paramount title in the property. The objec- 
tor, in our view, has no right ,to challenge 
the auction on the ground of irregularity in 
publishing or conducting the, sale. If in the 
suit it is held owner of the property, the} - 
natural consequence will be that ihe sale willi 
not be binding on it. 

10. No doubt, in Sheo. Prasad’s case, 
(1890 ILR 12 All 440) (FB) (supra),..Mah- 
mood, J. while dissenting with the majority 
view, made observations in the nature of 
obiter, dicta that a person claiming title 


„paramount to or independent of the. judg- 


ment-debtor is within the meaning of S. 311 
of the Code. But that view. was even not 


* followed by a Division Bench of that Court. 


in Hardwari Lal’s case, (AIR 1927 Cal.-82) 


. (supra). . With great’ respect. to the learned 
‘Judge, we have not been able:, to’ persuade 


ourselves to accept the view.” . 
11. In Abdul Gani’s case, (1893 ILR. 20 


. Cal 418). (supra), immovable property, was 
sold, in execution of .a decree against the 
„ostensible owner.as his property.” -The beneli 
„cial owner filed objections under S. 311. of 
‘the Civil P. C.,-1882. The Munsif and the 


District Judge held. that the objector had no 
In the 


third. Judge: - The. majority. held that’ the 
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ebjector strictly did not claim a paramount 
title but he claimed it through benamidar 
and, therefore, he had a right to file objec- 
tions. The facts show that the case is 
clearly distinguishable. | 


12. The facts in Mt. Mebr Bano’s case 
(AIR 1936 Lah 969) (supra) are also; different. 
In that case, the judgment-debtors! filed an 
‘application under Rule 90 ibid impugning the 
sale on various grounds. The subordinate 
Judge upheld their objections and! set aside 
the sale. The Additional District Judge, on 
appeal, maintained the order. The auction- 
purchaser filed an appeal to the High Court. 
The counsel for the respondents raised a pre- 
liminary objection that no second appeal was 
competent under Sec. 104 read with O. 43, 
R. 1(j) of the Code. While deciding the 
question of maintainability of the appeal, it 
was observed by the learned single Judge 
that the words “whose interests are affected 
by. the sale” used in R. 90 were wide enough 
to cover every person whether he was a 





~~~party to the suit or a stranger. The observa- 


tions~ were_in the nature of obiter dicta. In 
our view, Mr. Chhibber cannot derive any 
benefit from the above observations which 
‘were made in a different context. With res- 
pect to the learned Judge we also do not 
agree with him in this regard. 





13. In All India Railwaymen’s case, (AIR 
1939 Nag 179) (supra), the proposition. of 
law which came up before a Division Bench 
of Nagpur High Court was as to whether 
Rule 90 ibid entitled to an auction-purchaser 
to seek to set aside the sale. In our view, 
the above proposition is absolutely, different 
than that in the present case and, therefore, 
the ratio in that case will not be ppplicabie 
to the present case. 

14. The proposition of law in T.S. Sailap- 
pan’s case (AIR 1963 Mad 156) (FB) (supra), 
which was decided by a Full Bench, was also 
different. In that case, the question before 
the Full Bench was whether an interim Te- 
ceiver appointed under Section 20 of the 
Provincial Insolvency Act was entitled to 
apply to set aside a court sale of jthe pro- 
perty of a debtor under O. 21, R; 90 ibid. 
The learned Full Bench came to the conclu- 
sion that if a Receiver is appointed sub- 

sequent to the date of the execution sale, as 
well as in a case where he had been appoint- 
ed before, it was competent to the Insolvency 
Court -to clothe the Receiver with [the auth- 
ority to take proceedings under Order 21, 
Rule 90 of the Code to ‘set aside! the sale. 
It was further held that such authority could 
be given expressly or even impliedly and if 
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such Court directed the interim Receiver to 
take charge of the property which had been 
sold, he would have authority to institute all 
necessary proceedings to retain the property 
and thereby make the title of the debtor 
more perfect. We are of the opinion that 
this case too does not expressly support the 
contention of the learned counsel for the ap. 
pellant. 

15. In Saraswathi Ammal’s case (AIR 
1975 Mad 147) (supra) the proposition of 
law was somewhat similar to that as in the 
present case. The law laid down in that case 
does support the contention of the learried 
counsel for the appellant. However, with 
great respect ta the learned Judges, we are 
unable to endorse the same view. 

16. After taking into consideration the 
facts and case law, we are of the opinion 
that a person, who claims the property by 
title paramount to the judgment-debtor, can- 
not file objections under O. 21, R. 90 of the 
Code. He can file objections under O. 21, 
R: 58 of the Code, if that remedy is avail- 


` able to him. In any case, he has got a re- 


medy by way of suit. 

17. For the aforesaid reasons, we do not 
find any merit in the appeal and dismiss the 
same. However, we leave the parties to bear 
their own costs. 

SANDHAWALIA, C. J. :-— I agree. 

Appeal dismissed. 
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S. S. SANDHAWALITA, C. J. AND 
J. M. TANDON, J. 
Sheo Chand and others, Appellants v. 
Financial Commissioner, Haryana, Chandi- 


garb and others, Respondents. 


Leiters Patent Appeal No. 222 of 1979, DJ- 


26-2-1982.* 


Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955), Section 32-E—— Possession — 
Allottee given only symbolic possession of 
surplus land — Possession deemed to be de- 
livered to allottce on depositing compensation 
by him — Death of landowner before allottee 
depositing compensation — Held, surplus 
land of landowner was not utilized in terms 
of Section 32-E during his lifetime and after 
his death his heirs became its owners by in- 
heritance. AIR 1966 Punj 25, Fol. Decision 
in C. W. P. No. 5080 of 1978, D/- 30-8-1979 
(Punj & Har), Affirmed. (Para 3) 
Cases Referred: Chronological Paras 
AIR 1966 Punj 25 : 67 Pun LR 1016 3 


* Against judgment of S. S. Kang, J. in 
C. W. P. No. 5080 of 1978, D/- 30-8-1979. 


DZ/FZ/B461/82/MBR 


T) 


‘1982 


S. S. Mahajan, for Appellants; R. S. Mittal 
with N. K. Khosla, for Respondents. 


J. M. TANDON, J.:— Nanu (now de 
ceased and represented by his son and 
daughter Mangal and Dha2a Kaur respondents 
Nos. 4.and 5 respectively} was a big land- 
owner in village Kheri Lamba, Tahsil Nar- 
wana, District Jind. His surplus case was 
decided by the competent authorities and 12 
Standard Acres 14 Units of land was declared 
surplus. Out of this surplus area, 7 Standard 
Acres 7 Units of land wes allotted to Sheo 
Chand, Shera and Shri Chand appeilants. On 
Nov. 21, 1967, the appellants were delivered 
symbolic possession of tke allotted area ag 
crops were standing thereon, by the Naib 
Tahsildar vide his report which reads :— 


“The tenants have been directed that after 
getting the sanction of the Collector, they 
should deposit the compensation and the 
possession of the land skall be deemed to 
have been delivered to them after the com- 
pensation has been deposited by them.” 


2. The compensation was deposited by the 
appellants on Feb. 22, 1968. In the mean- 
- time, Nanu died on Jan. 3, 1968. The son 
and the daughter of Nanu who inherited his 
estate are small landowners. They approach- 
ed the authorities with the prayer that the 
surplus area proceedings against their father 
be dropped on account of his death on Jan. 3, 
1968, before his surplus area could vest in 
the State Government in terms of S. 32-E 
of the Pepsu Tenancy and Agricultural Lands 
Act, 1955, (hereinafter the Act). Having fail- 
ed to get relief with respect to 7 Standard 
Acres 7 Uniis of land allotted in the names 
of the appellants, they filed Civil Writ Peti- 
tion No. 5080 of 1978 which was accepted 
by a learned single Judg= vide order dated 
August 30, 1979. It was held that the sur- 
plus land of Nanu had not been utilised 
during his lifetime and the same could not 
be utilised by the State zs by inheritance it 
has become the property of his son and 
daughter Mangal and Chan Kaur respec- 
tively, It is against this order that the pre- 
sent Letters Patent Appeal has been filed by 
the appellants. 


3. The learned counsel for the appellants 
has arguéd that irrespective of the fact that 
the appellants were givem symbolic posses- 
sion of land (and not physical) measuring 
7 Standard Acres 7 Units on Nov. 21, 1967, 
because crops were standing thereon, the 
surplus area of Nanu deceased to tbat extent 
shall be taken to have been utilised in terms 
of Section 32-E of the Act and the samc shall 


vest in the State Government with effect 
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from that dale. Mangal. and Dhan Kaur 

tespondents, therefore, cannot justifiably - 
claim inheritance of this land from their 

father. The contention is without merit. 

Under Section 32-E of the Act, the surplus 

area of a landowner shall on the date on 

which possession thereof is taken by or on 

behalf of the State Government be deemed 

to have been acquired by the State Govern- 

ment for a public purpose and alt rights, title 

and interest of all persons in such land shall 

sland extinguished. It was held in Bhagwan 

Singh v. State of Punjab, (1965) 67 Pun LR. 
1016 : (AIR 1966 Punj 25), that the land 

which is declared to be surplus vests in the 

State only on the date on which its posses- 

sion is taken and its owner dispossessed and 

if before that day the original landowner 

has died, the question of surplus has to be 

determined with respect to the estate in the 

hands of the persons who succeed him as his 

heirs. The appellants were not delivered 

the actual possession of the land on Nov. 21, 

1967. They were delivered only symbolic 

possession on that date because crops were 

standing thereon. The Naib Tahsildar who 

delivered the symbolic possession clearly 

stated in his report that the appellants had 

been directed to deposit the compensation 

after getting the sanction of the Collector 

and the possession of the land shall be deem- 

ed to have been delivered to them after the 

compensation had been deposited by them. 

The appellants deposited the compensation 

on Feb. 22, 1968. The appellants could thus 
be deemed to have been given the possession 
of the land on that date. The landowner 
could be deemed to have been dispossessed 
from the land on the date the appellants 
were deemed to have taken its possession. 
Nanu could be deemed to have been dis- 
possessed from the land in dispute. in terms), 
of Section 32-E of the Act on Feb. 22, 1968,) 
and before he could be dispossessed he died] 
on Jan. 3, 1968. The learned single Judge 
has, therefore, rightly conchided that fhe 
surplus land of Nanu was not utilised ia 
terms of Sec. 32-E of the Act during his life- 
time and after his death on Jan. 3, 1968, kis! 
son and daughter Mangal and Dhan Kaur 
respondents respectively became its owners 
by inheritance. 

4. No other point has been argued. 

5. In the result, the Letters. Patent appeal 
fails and is dismissed with mo order as to 
costs. 

S. S. SANDHAWALITA, C. J.:— I agree. 


Appeal dismissed, 
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RAJENDRA NATH MITTAL, J. 
` National Fertilizers Ltd., 
_ Municipal Committee, Bhatinda and another, 
Respondents. 
Civil Revn. Nos. 1406 and 1696 
D/- 26-2-1982.% 


. (A) Civil P. C. (5 of 1908), 0.3, Rr. 1 
atd“ 2 — Power given by company to insti- 
tute suits and other legal proceedings — 
Includes power to file appeals and revisions. 

.- Appeals and revisions are continuation of 
a suit. Therefore if power has been given 
by a company to a person to institute suits 


of 1981, 





and other legal proceedings, that power ‘will . 


include. the power to file appeals and revi- 
sions. That will also include power to take 
a decision as to whether a suit or appeal or 
_Tevision should’ be filed by the company. or 
not. 1970 Cur LJ 631 (Punj & Har); (1976) 
78 Punj LR 453; 1979 Rev LR B41 -and 
AIR 1981 Puni & Har 113. Disting. 
- i (Para 5) 
(B) Civil P. C. 6 of 1908), S. 115 — Re 
vision petition admitted by High Court — It 
cannot be dismissed later on ground that it 
was not filed by duly authorised person, 


ff once a revision petition has been admit- 
ted by the High Court,’ it cannot be dismissed 
later on the ground that it was not filed by 
a duly authorised person. Under Sec. 115 
the High Court can call for the record of 
the case suo motu and revise the same if it 
finds that the Subordinate Court exercised a 
jurisdiction not vested in it or failed to exer- 
. cise the jurisdiction so vested or acted. in the 
exercise of its jurisdiction illegally or with 
material irregularity. Therefore, if| the case 
is not presented by a duly authorised‘ person 
and the Court finds that the impugned order 
falls within. the. purview of S. 115, it can 
’ suo motu revise it.’ AIR 1962 All 485. Foll. 


Scope. 

It is clear from R. 3 that in case the bur- 
den of ‘proving some .of the issues lies on the 
defendant, the plaintiff while starting his evi- 
dence ‘may lead the same on all the issues, 
including those the, burden of which is on 
_ the defendant ‘or reserve his’ right | to lead 
evidence’ on the issues the burden ‘of which 





is: on: the. defendant after the latter has pro- 


Singh Sodhi; ; 


PC. Ss Senior Sub-J., Bhatinda, DJ- ise impugned order. 


stances, it is. argued: that the:revision petition’ 





*From order . of Sh. Amarjit 


1981.0 o ia 
Dz/EZ/B459/82/0HS 











` National Fertilizers Ltd: v: 7" Minicipal” Conimittee, Bhatinda - 


Petitioner w 


(Para 7): 
(O Civil P. C. 6 of 1908), o. 18, R. 3 =; 


duced his evidence. ` However, in the instant 
case, the plaintiff did not reserve his right to 
do so. The alleged practice in Courts at 
Bhatinda of not reserving the right to lead- 
. tebuttal evidence cannot. be taken notice of 
in a revision petition. (1975) 77 Pun LR 
(D) 10, Disting. (Paras 8, 10) 
Cases Referred : 
AIR. 1981. Punj & Har. 113:83 Pun LR 110 

. 0 
1979 Rev LR 341: 1979 Pun LI 565 6 
(1976) 78 Pun LR 453:1976 MCC 410 6 
(1975) 77 Pun LR (D) 10:1974 Rajdhani 


LR 661 . 12, 12A 
1970 Cur LJ 631 :73 Pun LR 39 - 6 
AIR 1962 All 485: 1962 All LJ 586 7 

H. L. Sibal with T. S. Doabia, for Peti- 


tioner; K. K. Cucria and J. R. Mittal, . for 
Respondents.. : 
- JUDGMENT: 
of. Civil Revision Nos. 1406 and 1696 of 
1981, which contain the similar questions of 
law and-fact.: The facts in the judgment 
are being given from Civil Revision No. 1406 
i 1981, - 

.The plaintiff 





instituted a, ‘suit .for- 


boial injunction for restraining the, Muni- ` 


cipal Committee, Bhatinda, defendant No. 1, 
from recovering octroi from: the plaintiff in 
pursuance of notices dated 10th Jan., 1978, 
14th Feb., 
April, 1978, and also from recovering the. 


same in future on the ground that it was il- - 
legal and against the provisions of the Pun- -. 
After the.conclusion of ` 


jab Municipal Act. 
the evidence of the defendants, time was 
given to the. plaintiff to lead evidence in re- 
buttal. 
application that it was not entitled to lead 
evidence in rebuttal as it had not reserved 
its right to do so. It was further stated that 
under the garb of the rebuttal evidence it 
wanted to fill in the lacunas in its evidence 
in affirmative, which it should not be allow- 
ed to do. The trial Court accepted the ap- 
plication of the Municipal Committee and 
held that the plaintiff-petitioner could not be 


given ‘an opportunity to lead-evidence in ‘re-- 


buttal. It has come up in revision aennss: i 
that order to this Court. 
3. A preliminary objection has .been 


raised by the counsel for the Committee that 
the revision petition had not.been filed by a 
duly authorised person. It has also -been 


_urged -that the, petitioner. had not taken any 


decision to file a revision petition against the 
In the aforesaid: 


is liable to .be“dismissed‘ on that short ground. 


A. LR. 


Chronological Paras . 


1978, 14th April, 1978 and 23rd. 


The Municipal Committee filed an ~ 


circum, *3"’ 


n 
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On the other hand, the contention of the 
learned counsel for the petitioner is that the 
revision petition has been filed by a duly 
authorised person and he ‘has also the tight 
to take a decision. In the alternative he has 
submitted that the revision petition has been 
admitted by this Court and even if it is held 
that it was not filed by a duly authorised 
person, the Court cannot dismiss it now on 
this ground as it has the power to revise the 
impugned order under Seztion 115 of the 
Civil P. C. (hereinafter recerred to as ‘the 
Code’) suo motu. 


4. I have given due consideration to the 
arguments of the learned counsel. The peti- 
tioner, iñ order to show that the revision 
was filed by a duly authorised person, pro- 
duced an affidavit of Mr. R. D. Gharana, 
who has signed the Vakalatnama, showing 
as to how he derives his power to do so. 
Article 77 (6) of the Memorandum of Arti- 
cles of Association relates to the powers of 
the Directors to bring ard defend actions. 
It reads as follows :— 


“To institute, conduct, defend, compound 
or abandon any legal proceedings by of 
against the company or its officers or other- 
wise concerning the affairs of the Company 
and also to compound ard allow time for 


(Contd. on vol. 2) 
Name of powers 


12.3 Powers to institute any civil suits 
or conduct and defend any legal pro-. 
ceedings by or against the Company or 
its officers in connection with the affairs 
of the Company. 


The General Managers have been empowered 
to-further sub-delegate the powers to sub- 
ordinate officers. In the present case the 
General Manager, National Fertilizers, in 
pursuance of that power ias executed a spe- 
cial power of attorney dazed 29th May, 1981 
in favour of Mr. R. D. Gharana, Estate 
Officer, to institute civil suits, to file appeals, 
revisions etc. 

5. From a reading of the above affidavit 
and the power of attorney dated 29th May, 
1981, it is evident that the Estate Officer was 
authorised to sign the Vakalatnama in favour 
of Mr. T. S. Doabia, who filed the revision 
petition, It is well settled that appeals and 
revisions are continuation of a suit. There- 
fore if power has been given by a company 
to a person to institute scits and other legal 
proceedings, that power will include the 
power to file appeals and revisions. That 
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payment or satisfaction of claims or demands| - p 
by or against the Company?’ Fou 
The Board of Directors under Art. 82- is. | 


competent to delegate its powers to the.. 


Standing/Executive Committee of Directors, | $ 


Chairman, the Managing Diréctor, an Execu- ` 
tive Director and a Functional Director, 
subject to such terms and conditions and re- 
strictions as it thinks fit to impose. The 
Board of Directors approved the delegation 
of powers in favour of the Chairman and 
Managing Director. The relevant item reads 
as follows :— R ; ` 
“To institute, conduct, defend, compound 
or abandon any legal proceedings by or 
against the company or its officer or other- . 
wise, concerning the officers of the Company -` 
and also to compound and allow time for - 
payment or satisfaction of any claims or 
demands by or against the Company.” 
He has also been empowered to sub-delegate 
the powers to subordinate officers, by the 
Board of Directors. The Chairman and 
Managing Director further delegated his 
powers to the General Managers of Nangal, 
Bhatinda and Panipat Units by virtue of 
office order dated 15th Dec., 1979. That 
power includes the power to institute any 


- civil suit or conduct and defend any legal 


proceedings by or against the Company. 
The relevant extract’ is as follows :— 


Extent General conditions 


Subject to guidelines issued by 
the Head Office from time to 
time.” i 


- Full 


will also include power to take a decision as 
to whether a suit or appeal or revision 
should be filed by the company or not. 


6. Learned counsel for, the respondents 
has made reference to Municipal Committee, 
Ludhiana y. Surinder Kumar, 1970 Cur LJ 
631; Municipal Committee, Karnal v. Sh. 
Mehlo Ram, (1976) 78 Pun LR 453; Garib 
Chand v. Municipal Committee, Budhlada,. 
1979 Rev LR 341; and Food Corporation of 
India v. Baldev Kaur, (1981) 83 Punj LR 
110: (ATR. 1981 Punj & Har 113). The for- 
mer three cases relate to various Municipal 
Committees, wherein it has been held that it 
was incumbent for the Municipal Committee | 
to pass a resolution before filing an appeal. 
and thereafter it could do so. The above-; 
said cases are, however, distinguishable. In 
those cases no powers had been conferred! 


=} parte decree, to conduct the case 
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by.-resolutions-on the persons who were pur- 
suing the cases.on behalf of the. Municipal 
Committees. In the Food Corporation of 
India’s case (supra) an ex parte decree was 
passed against it. An application was filed 
for setting aside the ex parte dectee wherein 
an objection was raised that it was not filed 
by a competent person. The Corporation 
relied upon the provisions of O. 29, R. 1 of 
the Code where it is prescribed that in a 
suit by or against Corporation any pleading 
may be signed and verified on behalf of the 
Corporation by the Secretary or by any 
Director or other principal Officer thereof, 
who is able to depose to the facts of the 
case. It was held by this Court} that the 


os provision did not empower the officer who 


filed the application for setting aside the ex 
on behalf 
of the Corporation. Thus it is apparent that 
the facts of that case are also different. In 
my view, Mr. Mittal cannot derive any 
benefit from the aforesaid cases. ! After tak- 
ing into consideration all the facts and cir- 
cumstances, I am of the opinion i that Mr. 
R. D. Gharana was duly authorised to file 
the revision petition in this Court and that 
the General Manager of the petitioner had 
the power to take a decision to file it. 


7. The contention of the learned counsel 
for the petitioner in the alternative is that 
if once a revision petition has been admitted 
by a Court, it cannot be dismissed later on 
the ground that it was not filed by a duly 
authorised person. I agree with ; it. Sub- 
section (1) of S. 115 of the Code! inter alia 
provides that the High Court may call for 
the record of any case which has been decid- 
ed by any Court subordinate to the High 
Court and in which no appeal lies thereto 
and it may make such order in the case as 
it thinks fit. The High Court thus can call 
for the record of the case suo motu and re- 
vise the same if it finds that the Subordinate 
Court exercised a jurisdiction not vested in 
it or failed to exercise the jurisdiction so 
vested or acted in the exercise of its juris- 
diction illegally or with material irregularity. 
-|Therefore, if the case is not presented by a 
duly authorised person and the Court finds 
that the impugned order falls within the 
“purview of Sec. 115, it can suo motu revise 
it. In the said view, I am fortified by the 
observations in J. P. Ojha v. Firm R. R. 
Tandon, AIR 1962 All 485, wherein it was 
held that if the Court wants to throw out 
the revision on the ground that it was not 
properly presented it should do so at thé 
earlier stage. It further observed] that once 
the revision has been admitted, , entertained 
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and listed for final hearing the Court cannot 
take the view that the revision was not pro- 
perly presented. 

8 On merits, Mr. Sibal, learned counsel 
for the petitioner, has argued that according 
to the practice in the Courts at Bhatinda, 
the right of leading evidence in- rebuttal by 
the plaintiff on the issues the burden of 
which is on the defendants, is not reserved. 
He further urges that in view of that prac- 
tice, the Court had earlier allowed the plain- 
tiff to lead evidence in rebuttal after the de- 
fendant had concluded its evidence. The 
learned counsel for the respondent has con- 
troveried the submission of the counsel for 
the petitioner, 


9. I have considered the argument of the 
learned counsel for the petitioner but regret 
my inability to accept it. Order 18, Rule 3 
of the Code relates to the evidence where 
there are several issues and the burden of 
some of which lies on the defendant. It reads 
as follows :— 


“Evidence where several Issues :— 


Where there are several issues, the burden 
of proving some of which lies on the other 
party, the party beginning may, at his 
option, either produce his evidence on those 
issues or reserve it by way of answer to the 
evidence produced by the other party; and, 
in the latter case, the party beginning may 
produce evidence on those issues after the 
other party has produced all his evidence, 
and the other party may then reply special- 
ly on the evidence so produced by the party 
beginning; but the party beginning will then 
be entitled to reply generally on the whole 
case.” 

10. From a perusal of the rule, it is clear 
that in case the burden of proving some of 
the issues lies on the defendant, the plaintiff 
while starting his evidence may lead the 
same on all the issues, including those the 
burden of which is on the defendant or re- 
serve his right to lead evidence on the issues 
the burden of which is on the defendant 
after the latter has produced his evidence, 
However, the plaintiff did not reserve his 
right to do so. No practice, as referred to 
by the learned counsel, can be taken notice 
of in a revision petition. 

11. I have also gone through the issues 
carefully the burden of which is on the de- 
fendants, The learned counsel for the peti- 
tioner has also not been able to show that 
any of such issues required any evidence in 
rebuttal. - . 

12, Faced with that situation, the learned 
counsel for the petitioner has urged that the 


A 
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petitioner should be given an opportunity to 
lead additional evidence. He made a refer- 
ence to Kaviraj Ganpet Lal Sindhwani v. 
Om Parkash, (1975) 77 Pun LR (D) 10. 

12-A. I am not imoressed with this con- 
tention of the learned counsel as well. In 
case he wants to lead additional evidence, he 
should make an application before the trial 
Court which will decide that on merits. He 
cannot be allowed to contend in this revision 
petition that he should be given an opportu- 
nity to lead additional evidence. The facts 
of Kaviraj Ganpat Lal Sindhwani’s case’ 
(supra) are different. In that case, the plain- 
tiff had reserved his reht to lead rebuttal 
in the application whi summoning the wit- 
nesses. However, he was not allowed to 
lead rebuttal evidence. Therefore, the ratio 
in that case will not asply to the present 
ease. Accordingly, I co not find any merit 
în Civil Revn. No. 14C6 of 1981. 


13. As regards Civ Revision No. 1696 
of 1981, the learned counsel for the peti- 
tioner has tried to maxe an additional point, 
that when the petitioner was producing evi- 
dence on the issues ths burden of which lay 
on it, the Court, vide its order dated 8th 
Jan., 1981, closed its evidence. He urges 
that the petitioner itself did not close the 
evidence and, therefore, it was entitled to 
lead evidence in rebutial. 


14. I have considered the argument but 
find it without any substance. The order 
closing the evidence of the petitioner amounts 
to closing its evidence in affirmative as well 
as in rebuttal. In case it was aggrieved 
against that order, it could have come up in 
revision to this Court. After the respondent 
has led evidence, it cennot be said that the 
order amounts to closare of the evidence of 
the petitioner in affirrative only. It is true 
that in the present cas, there were some 
issues on which the petitioner could lead 
evidence in rebuttal. However, as its evi- 
dence has been closed, now it has no right 
to do so, 


15. Before parting with the judgment, an- 
other preliminary objection taken by the 
learned counsel for the respondent may be 
noticed. It is that no revision petition is 
maintainable against -he impugned order 
under Section 115 of the Code. In view of 
ihe fact that I do not find any substance in 
the revision petition om merits, it is not ne- 
cessary to decide this point, 


16. For the aforesa'd reasons, these revi- 
sion petitions fail and are hereby dismissed. 


The costs in the revisien petitions shall be 
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the costs in the cause. Counsel fee, in each 
revision petition, Rs. 250/-. 


Petitions dismissed. 
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S. S. SANDHAWALIA, C. J. AND 
SURINDER SINGH, J. 


Asha Rani and others, Appellants v, 
Union of India, Respondent. 


L. P. A. No. 137 of 1979, D/- 26-2-1982.* 


Motor Vehicles Act (4 of 1939), S. 110-A 
— Fatal accident — Quantam of compensa- 
tion — Age of the deceased is neither a con- 
clusive nor a paramount factor in determin- 
ing it — Multiplier of 16 should normally 
be applied — Cases where years of life ex- 
pectancy are less than the applicable multi- 
plier are exceptions to the Rule. 1980 Acc 
CY 134 (Ponj), Reversed; (1979) 81 Pon LR 
618, Overruled. 


For determining the quantum of compen- 
sation awardable to the dependants of the 
victim of fatal motor accident the earlier 
method of multiplying the annual dependency 
with the remaining years of life expectancy 
should be given up and should be replaced 
by the multiplier system adopting 16 as the 
normal multiplier which might rise up to a 
maximum of 20 and subject to reduction 
from the norm for various imponderables 
and other factors needed to be considered 
in a particular individual case. The whole 
object of awarding compensation was to give 
the dependants an equivalent financial sup- 
port for the remaining years which the 
deceased was providing to them at the time 
of the accident. In this method the age of 
the deceased would be neither a conclusive 
nor a paramount factor in determining the 
quantum of compensation. The multiplier 
method would, however, be inapplicable to 
cases where the years of life expectancy are 
less than the multiplier sought to be applied. 
AIR 1979 Punj & Har 50; AIR 1962 SC 1 
and AIR 1966 SC 1750, Foll. 

(Paras 9 to 12) 


In this case the deceased at the time of 
the accident was 45 years, and the life ex- 
pectancy in the region was 70. There were 
no special reasons for reducing the multi- 
plier. Hence the single Judge’s order adopt- 
ing 10 as the multiplier instead of 16 based 
on which compensation was awarded by the 


*Against' the judgment of S. P. Goyal, J. 
reported in 1980 Acc CJ 134. 
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` mit Kaur, AIR 1979 Punj & Har 
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Tribunal was set aside and the order of the 
Tribunal was restored. 1980 Acc Cy 134 
(Punj). Reversed; (1979) 81 Pun LR 618, 


Overruled. (Paras 16 to 18) 
Cases. Referred: Chronological! Paras . 
(1980) 82 Pun LR 42 10 
(1980) 82 Pun LR 337 -i 10 


AIR 1979 Punj & Har 50 (FB) 3, 6,17, 12, 18 
(1979) 81 Pun LR 618: 1980 ACT 83 5, 15 
AIR 1966 SC 1750 8 
AIR 1962 SC 1 8 

Roshan Lal Sharma, for Appellant; M. J. S. 
Sethi, Addl. Advocate General with’ H. S. 
Kathuria, for Respondents. 


S. S. SANDHAWALIA, C. J.:— Whether 


- the age of the deceased is a ‘conclusive or in 


~ any case a paramount consideration|for the 
‘determination of compensation for his 
. dependents under S. 110-B of the} Motor 
Vehicles Act has come to be the spinal issue 
in this appeal under clause 10 of the Letters 
Patent. 


2. On the 13th of Sept., 1966, at about 
7.30 P.M. Harbans Lal deceased, an em- 
ployee of the Amritsar Sugar and Oil Mills 
Ltd., Chheharta, was fatally run over .by a 
military jeep whilst proceeding from Amrit- 
sar City towards Khalsa College. His widow 
and minor children preferred a claim petition 
alleging that the victim of the accident was 
killed because of the rash and negligent 
driving of the jeep. Whe claim was opposed 
by the Union of India but the Tribunal by 
its award dated the 15th of May, 1968, 
decided all the issues in favour 'of the 
claimants. It was held that the dependants 
have been deprived of financial support to 
the tune of Rs. 100/- per mensem and con- 
sequently the annual loss was assessed at 
Rs. 1,200/-. At the time of the (accident 
Harbans Lal deceased was of 45 years of 
age and assessing his life expectancy as 
60 years the Tribunal allowed the loss for 
15 years and awarded Rs. 18,000/- ‘to the 
claimants, 


3. The Union of India appealed | against 
the above award. The learned single Judge, 
affirmed the findings of the Tribunal on 
merits. However, with regard to thej amount 
of compensation he referred to the Full 
Bench judgment in Lachhman Singh|v. Gur- 
50, for 
held as 





evolving a suitable multiplier and 
follows :— 


s 
eee 





. The person involved in the acci- 
dent v was an unskilled labourer aged 45 years. 
Keeping in view all these imponderable cir- 
7 Senes I feel a multiplier of 10 would 


| 


| 


i 


Asha Rani v. Union of India 


ATIR. 
be suitable to arrive at the pecuniary loss 
caused to the dependents. Thus, the cal- 


culated amount of pecuniary loss is assessed 
at Rs. 12,000/-. Consequently, this appeal 
is allowed to the extent mentioned above 
and the amount of damages awarded to the 
respondents is redvced from Rs. 18,000/- to 
Rs. 12,000/-. No costs.” 


4, Learned counsel for the appellants in 
assailing the aforesaid view had contended 
that the suitable and normal multiplier in 
the present case was 16 and there was no 
justification or exceptional circumstance for 
scaling down the multiplier to as low a level 
as that of 10. It was submitted that the 
normal life expectancy in this region has 
been authoritatively held to be 70 and the 
age of the deceased which was 45 years 
would be of little or no. relevance for the 
assessment of compensation. 

5. The vehement stand of the respondent- 
Union of India advocated by their learned 
counsel Mr. Mohinderjit Singh Sethi, how- 
ever, was that the deceased being 45. years 
of age this was a conclusive or in any case 
the paramount consideration for fixing the 
multiplier and the learned single Judge was 
tight in taking this factor into consideration 
for determining the same at a level of 10 
only. It was forcefully contended by Mr. 
Sethi that a higher multiplier, if justifiable, 
could only arise in cases where the deceased 
was either in his teens or twenties. Counsel 
relied on Hoshiarpur National Transporters 
Pvt. Ltd. v. The Motor Accidents Claims 
Tribunal, Hoshiarpur, (1979) 81 Pun LR 618 
to submit that in case of a deceased person 
of 40 years of age or above the multiplier 
could not go beyond 10. It is because of 
this firm stand that the meaningful question 
noticed at the very outset arises for consid- 
eration. 


6. It appears to me that the aforesaid 
argument: stems frem some misapprehension 
of the true ratio in the authoritative deci- 
sion of the Full Bench in Lachhman Singh’s 
case (AIR 1979 Panj & Har 50) (supra). 
Undoubtedly a penumbral area does seem 
to exist with regard to the age of the deceas- 
ed as a consideration for determining the 
multiplier to be applied. However, as the 
matter stands adjudicated upon by the bind- 
ing decision of five Judges in Lachhman 
Singh’s case. it is indeed wasteful and inapt 
to examine the matter afresh and it suffices 
to elucidate the ratio and the observations 
of the Full Bench in this context. 

7. Now it deserves to be recalled that a 
reference to a larger Bench of five Judges in 
Lachhman Singh’s case (to which I was a 


gi 


4 


my 
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party) was necessitated because of the con- 
flicting and confusing modes resorted to by 
the Courts for the fixing of compensation 
for accident victims under the Motor Vehi- 
cles Act. Two basic mzthods employed for 
this purpose had come tp for close. consid- 
eration before the Full Bench. The first one 
was what has been called the interest theory 
resting on the principle that irrespective of 
other considerations the dependents must 
be given a lump sum amount as compensa- 
tion, the interest wherefrom would be equi- 
valent of the financial support which the 
deceased was giving to his dependents. The 
second method was tha: of determining the 
annual financial dependeacy of the deceased 
and multiplying the same with the remaining 
years of his normal life expectancy. 


8. In critically examining the aforesaid 
two methods, Harbans Lal, J., who prepared 
the judgment of the Cocrt eruditely delineat- 
ed both the history and the theory of grant 
of compensation to the dependents of the 
victims of motor accideats, both under the 
statute and existing pr2cedent. Reference 
was made to the authoritative English cases 
both of the Court of Appeal and the House 
of Lords in this context to hold that in 
England, the multiplier method had come to 
be the universally accepted mode for the 
grant of compensation in such cases. It was 
then noticed in particula- that their Lord- 
ships of the Supreme Court had approvingly 
referred to the English cases and followed 
the principles spelt out therein in Gobald 
Motor Service Ltd. v. R M. K. Veluswami, 
AIR 1962 SC 1 and Municipal Corporation, 
Delhi v. Subhagwanti, AIR 1966 SC 1750. 


9. Again on an indepth consideration it 
was held that both the :nterest theory and 
the method of multiplying the annual depen- 
dency for the remaining years of life 
expectancy were slippery and unsatisfactory 
methods of compensation. Specifically it 
was observed :— - : 


“ a. To my mind, the interest 
theory is impracticable aad unrealistic and 
will not be a proper yardstick for determin- 
ing the correct amount of compensation. 
and again: 


....... In Order to do justice between the 
parties, the method of mtltiplying the annual 
dependency by the numbez of years by which 
the life has been cut short without any further 
reduction is unreasonable and unrealistic. 
The amount of damages or compensation 
should not serve as wind=all to the depen- 
dents.” 
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As a necessary consequence both the afore- 
said methods were rejected by the Full Bench 
and the mulliplier system was authoritatively 
accepted with the following observations :— 


EAT . The multiplier principle appears 
to be more sound and equitable. The state- 
ment of law to-the same effect has been 
enunciated by their Lordships of the Supreme 
Court.” 

The basic six principles for applying the 
multiplier system and for determining com- 
pensation were then precisely spelt out in 
para 27 of the report. For the purpose of 
determining a suitable multiplier again the 
Full Bench had itself opined as follows :— 


“1... For the purpose of determining. 
this multiplier, no exact and mathematical 
calculation can be provided. The English ` 
Courts have held in some cases that 16 times. 
multiplier was quite sound and reasonable. 
The Supreme Court have gone further and 
in one case even 20 times was considered to 
be a suitable multiplier.” 


From the above it would necessarily follow| 
that the normal multiplier is 16 and rises to 
a maximum of 20, and subject to reduction 
from the norm in view of the various im-| 
ponderables and other factors which may 
come to be considered in a particular indivi- 
dual case. ' 


10. Before proceeding further it calls for| 
notice that within this jurisdiction it has now! 
come to be well settled that the normal life 
expectancy in the region can be safely fixed 
at 70 years subject, of course, to the peculiar 
vagaries of an individual case. It is un- 
necessary to multiply authorities and it suf- 
fices ‘to refer to the observations in recent 
cases which are in tune with the main stream 
of judicial opinion on this point. See 
Sukbnandan Kaur v. National Insurance Co. 
Ltd., Chandigarh, (1980) 82 Pun LR 42; and 
Kasturba Sewa Mandir, Rajpura v. Bachan 
Kaur, (1980) 82 Pun LR 357. 


11. In the light of the above what 
deserves highlighting is the fact that the Full 
Bench in terms rejected the method of deter- 
mining compensation by multiplying the 
annual financial dependency with the remaim 
ing years of life expectancy. It is manifest 
that in this method once the annual financial 
dependency had been determined the age of 
the deceased was a paramount factor. lor 
instance, as the normal expectancy of life 
in the region has been held to be 70 years 
then it would follow that if the deceased 
person was of 20 years of age the annual 
financial dependency was to be multiplied 
50 times. On the other hand if the deceased 
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was of 60 years then the fignre would oe 
only the remaining 10 years. Consequently 
the age of the deceased in this method was 
a paramount, if not a conclusive considera- 
tion. The Full Bench expressly rejected this 
method as unreasonable and unrealistic. 
Therefore in a way the paramountcy ‘or con- 
clusiveness of age for the determination of 
compensation stands already authoritatively 
negatived. 


12. In Lachhman Singh’s case (AIR 1979 
Punj & Har 50) (FB) (supra), the ratio pro- 
ceeds on the basic hypothesis that the law 
provides primarily for the pecuniary loss 
caused to the dependents and solatium was 
alien to the concept of compensation in this 
Yeontext. he whole object, therefore, is to 
give the dependents an equivalent financial 
support for the remaining years which ihe 
deceased was providing to them at the time 
of the accident taking into consideration 
various imponderables in an individual case 
but not matters which were totally; conjec- 
tural and hypothetical. For instance, the 
slippery factor of inflation matched by rising 
‘Bank interest rates’ was ruled out of ken. 
he primary purpose herein is to give the 
dependents a consolidated fund of; money 
which would continue to yield annual finan- 
cial support which the deceased was! provid- 
fing to his dependents. Once that basic ob- 
ject is achieved the age of the deceased ceases 
to have relevance except in one instance. 
This is where the remaining life expectancy 
is lesser than the multiplier sought | to be 
applied, This may be highlighted by an ex- 
treme example. In a case where a deceased 
would be 69 years of age and the; life ex- 
pectancy is pegged at 70 years then obvi- 
ously a multiplier above one would: be un- 
called for. Similarly where the age of the 
victim of the accident is 60 years the maxi- 
mum multiplier cannot go beyond 10 subject, 
of course, to reduction in view of any other 
factors. In cases where this limitation does 
mot come in, the age of the deceased person 
ceases to be of any relevance. It is not that 
the compensation for a man dying at 20 (all 
other things being equal) has necessarily to 
be double or higher than the one ikilled at 
the age of 40. This is so because ‘the con- 
-solidaled sum of money given as compensa- 
tion to the dependents is an impersonal fund 
of money which will continue to ‘yield an 
income equivalent to the annual financial 
dependency thereafter, irrespective of the 
age of the deceased. Indeed the assumption 
_ is that this amount would guarantee the 
availability of an equivalent annual! financial 
income for the rest of the time thereafter. 
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i3. Tho aforesaid aspect may be illus- 
strated by a concrete example. Assuming 


in a particular case that the annual financial 
dependency of the deceased was Rs. 10,000/-. 
By applying normal multiplier of 16 com- 
pensation would be granted at the figure of 
Rs. 1,60,000/-. At the normal rate of inter- 
est or other prudent investment this amount 
would yield an income to the tune of Rupees 
10,000/- annually continuously thereafter. 
That being so the widow or the dependents 
of such a deceased would thereafter conti- 
nue to receive that amount every year. 
Consequently in such a context whether the 
deceased was 18 years of age or 54 years 
would hardly be relevant to the issue of 
compensation. 

14. It bears repetition that the multiplier 
system has been accepted and adopted pri- 
marily because it excluded the freakish con- 
sideration of the age of the deceased on 
which the earlier method of multiplying the 
annual dependency with the remaining years 
of life expectancy hinged. That formula 
worked to such anomalies that if the deceas- 
ed person were to be killed at 18 then on the 
norm of 70 years’ life expectancy the quans 
tum of compensation was to be arrived at 
by multiplying the annual dependency with 
so high a figure as 52. This obviously leads 
to great distortion. In order to apply a cor- 
tective to the aforesaid distortion, this method 
had to be rejected and the multiplier concept 
substituted in its place. Yo again introduce 
the consideration of age (but for the excep- 
tion noticed above) in the multiplier system 
would be reinducting the same fallacy there- 
in which was sought to be rectified by rejects 
ing the earlier method. 


15. Reference must necessarily be now 
made to the observations of the learned 
Judge in M/s. Hoshiarpur National Trans- 
porter’s case (1979-81 Pun LR 618) (supra). 
Therein also the learned Judge had applied 
the multiplier of 10 only in the case of a 
victim of accident aged 41 years. A perusal 
of the judgment would show that even after 
taking into consideration the special features 
of the case and reducing the annual financial 
dependency from a figure of Rs. 15,600/- to 
Rs. 13,000/- he still applied a multiplier of 10 
only. It is plain that on the nor- 
mal life expectancy of 10 years the 
deceased could still expect to live for 
another 29 years. The multiplier of 
10, as already noticed, was far below the 
norm and the other imponderables had been 
expressly taken notice of fo cut down the 
figure of the annual dependency. No reason 
other than that of age seems to have weigh- 
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ed with the learned Judge in deviating from 
the normal multiplier of 16. 


16. For the detailed reasons recorded 
above and with the greatest respect to the 
learned Judge the consideration of the age 
of the deceased being 41 years was irrelevant 
for deviating from the mormal multiplier 
and the judgment has, therefore, to be over- 


` guled on this point. 


17. To conclude it is held that the age 
of the deceased person is neither a conclu- 
sive nor a paramount factor in’ the deter- 
mination of the compensatian except in those 
cases where the remaining years of life ex- 
pectancy are less than the multiplier which 
fs sought to be applied. 


18, Reverting back to the facts of the 
present case in the light of the above what 
has firs: to be borne in miad is that the Tri- 
bunal had rendered its award way back in 
1968. At that stage the esunciation of the 
law and the Full Bench judgment in Lachh- 
man Singh’s case (AIR 1979 Punj & Har 50) 
was as yet more than a cecade away and 
consequently its principles could not possibly 
be applied. Apparently the view with regard 
to the normal expectancy vf life was also 
taken on the conservative side by the Tribu- 
nal and was pegged at 60 years only. Later 
judgments of this High Court have now au- 
thoritatively held that within this jurisdiction 
the normal life expectancy in this region can 
‘reasonably be placed as 7@ years. That be- 
jing so the deceased being 45 years could ex- 
pect to live for another 25 years. It deserves 
notice that neither before the Tribunal nor 
before the learned single Judge or before us 
any dispute was raised with regard to the 
quantum of annual finencial dependency 
fixed at the figure of Rs. 1,200/- per year. 
No other imponderable cr special factor 
which could warrant the reduction of the 
normal multiplier in the present case exists. 
The only thing that seemed to have weighed 
with the learned single Judge was the age 
factor which, as opined above, was not rel- 
evant in the context of the remaining life 
expectancy of as much as 25 years. There- 
fore, it appears to us that there is no war- 
rant for applying a multipiier of less than 
the normal one of 16. It deserves recalling 
that the Full Bench in Lachhman  Singh’s 
case (AIR 1979 Punj & Har 50) (FB) itself 
had determined the suitabi& multiplier at 16. 
It bears repetition that tkeir Lordships of 
the Supreme Court have applied a multiplier 
as high as 20 though this must be considered 
as virtually the outer limit. Consequently 
we see no reason why in this case the norm 
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of 16 should at all be deviated from. Ap- 
plying the same the compensation figure 
would work out to Rs. 19,200/- only. How- 
ever, because the appellants had not prefer- 
red any appeal against the judgment of the 
Tribunal wherein Rs. 18,000/- had been 
awarded and further because the express 
claim in the present letters patent appeal 
also is for the restoration of the amount of 
compensation by the Tribunal, we are pre- 
cluded from granting compensation at the 
aforesaid amount of Rs. 19,200/-. This ap- 
peal is, therefore, allowed and in the peculiar 
circumstances the compensation awarded tc 
the appellants is restored to Rs. 18,000/-. 


The appellants would also be entitled toj.. 


their costs, 


Appeal allowed. . — 
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FULL BENCH 
PREM CHAND JAIN, S. C. MITAL AND 
RAJENDRA NATH MITTAL, JJ. 

Hardwari Lal, Rohtak, Petitioner v. G. D. 

Tapase, Chandigarh and others, Respondents. 
Civil Writ Petn. No. 3658 of 1980, D/- 

16-9-1981. 


(A) Maharshi Dayanand University Act 
(Haryana Act No. 25 of 1975), S. 9 — First 
Statutes of Maharshi Dayanand University 
Statutes 4 (6), (7) — Appointment of Vice- 
Chancellor — Terms and conditions of ap- 
pointment — Validity — Chancellor stipu- 
lating that the term would be renewed — 
No violation of Statute 4 (7) is involved. 

Where the Chancellor while laying down 
the terms and conditions of appointment of 
the Vice-Chancellor of the Maharshi Daya- 
nand University, laid down a term therein 
that the term of appointee would be re- 
newed, the Chancellor could not be said to 
have over-stepped his authority nor could be 
said to have violated the provisions of 
clause (7) of Statute 4 which only prescribe 
the tenure for which ordinarily an appoint- 
ment can be made. The Chancellor, by sti- 
pulating the term in question had only 
assured the appointee that he would get the 
second term also and laying down of such a 
term is not in violation of any statutory 
provisions. (Case law discussed.) 

(Para 33) 

A combined reading of the two clauses of 
Statute 4 would show that the appointment 
of a Vice-Chancellor is to be made by the 
Chancellor ordinarily for a period of three 
years and on the terms and conditions to 
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be laid down by him (the Chancellor), with 
a power to renew the term. These two 
clauses are independent and do not come in 
conflict with each other in any way. 
Clausé (7) only standardises the tenure 
which otherwise could have been |unreason- 
ably short or long at the whim of the Chan- 
cellor. Clause (6) mentions the name of the 
appointing authority who is given an abso- 
lute power to lay down the terms! and con- 
ditions of appointment. The words ‘may 
renew’ occurring in clause (7) indicate exist- 
ence of power of renewal. Under _ the 
scheme of the Act and the Statutes, the 
Chancellor plays a very important irole. He 
fs not merely a titular head. In the selec: 
tion of the Vice-Chancellor, he is | the sole 
- Judge and his opinion is final in all respects, 
In choosing a Vice-Chancellor, the main 
- consideration to prevail upon the Chancellor 
fs the interest of the University and if in a 
given case the services of a person cannot 
be procured without providing for him a 
longer period than the one prescribed in 
clause (7), then the Chancellor under the 
Statute would certainly be entitled} if he so 
chooses, to stipulate and agree that the term 
of the appointee would be renewed. By 
laying down a term that the term, will be 
renewed, the Chancellor has done nothing 
more than making a promise to| the ap- 
pointee that on the expiry of the | term of 
office, hig term will be renewed. | Such a 
promise, in the wake of the power available 
under the Statute, could validly [be made 
even at the time of initial appointment 
By giving an, assurance, the Chancellor is 
noi actually renewing the term at|the time 
of initial appointment. He is only making 
a-promise, (Paras | 26 to 28) 


s 

` (@) Evidence Act (1 of 1872), S. 115 
Promissory estoppel — Applicability — Ap» 
pointee to post of Vice-Chancellor, promised 
renewal of term at the time of initial ap- 
pointment — Promisee-appointee, a seasoned 
politician, resigning his seat in assembly op 
` asis of promise — Doctrine of promissory 
estoppel is attracted. 

Where on the review. of the whole case 
relating to the appointment of the Vice- 
Chancellor, the only possible conclusion 
that could be drawn was that the: appointee 
was given an assurance by the then Chan- 
cellor that his term would be renewed by 
incorporating it in the terms and conditions 
of appointment of the Vice-Chancellor, and 
that it was on the basis of that | assurance 
that the appointee who was besilies being 
an able educationalist, has been a shrewd 
and seasoned politician, thought of accept- 








\ 
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- 25 of 1975), S. 9-A (as inserted by 
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ing the Vice-Chancellorship of the Univer- 
sity and resigning his seat from the Legis- 


lative Assembly, plea of appointee for pro< 
missory estoppel would have to be sustained 
even if the same was based on an assurance 
to the future when the promisor had the 
necessary authority to make the promise 
and he intended to be legally bound and in- 
tended his promise to be acted upon; witb 
the result that it was so acted upon. In 
such a case, prejudice caused to the ap- 
pointee could not be judged from the fact 
alone that he got more emoluments as Vice- 
Chancellor than what he would have got as 
an M.L.A. Causing of prejudice had to be 
presumed as by accepting the job of Vice- 
Chancellor the appointee had to forgo his 
political career, (Case law discussed.) 

(Para 40) 

(©) Constitution of India, Art. 226 — 
Mala fides — Inference of — Evidence and 
proof — Adequacy. 

Where the Chancellor had a right to 
nominate persons to the Court and it was 
not necessary for him to consult the Vice- 
Chancellor while making such nominations 
and the Chancellor could even make re- 
commendations to the Vice-Chancellor re- 
garding the admission of certain students 
in the University and as such he could 
always have bona fide difference of opinion 
with the Vice-Chancellor then, merely be- 
cause the Chancellor had difference of opin- 
ion with the Vice-Chancellor in the matter 
of nominations to the Court and recom- 
mendations made in regard to admission of 
certain students, it could not be said that 
the Chancellor was actuated by bias when 
he refused to renew the term of the Vice- 
Chancellor. (Para 48) 

(D) General Clauses Act (1897), S. 3 (b) 
— No date in Amendment Act as to when 
it would come into force — In view of Sec- 
tion 3 (b), it would be deemed fo have come 
into force on the date when it was publish- 
ed in the Official Gazette, (Para 49) 

Œ) Dayanand Maharshi University Act 
Ordin- 
ance 5 of 1980) — Applicability. 

The provisions of S. 9-A apply to the 
existing incumbent in the office of Vice- 
Chancellor and not only to appointment 
made after the promulgation of the Ordin- 
ance. (Para 53) 

(F) Maharshi Dayanand University Act 
(25 of 1975), S. 9-A (as inserted by Ordin- 
ance 5 of 1980) — Section 9-A as introduc- 
ed by Ordinance is discriminatory — Vio- 
lates Art. 14. (Constitution of India, Arti- 
cle 14). 


* 
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Where the Vice-Chancellor aged more than 
65 years, had filed a writ petition to have his 
term: renewed which he was entitled to, in 
view of incorporation of a promise to that 
effect in terms and conditions of his appoint- 
ment and S. 9-A was incroduced only to 
cover a situation which might arise in the 
event of the success of the petition, as it was 
incumbent would be 
continuing as Vice-Chancellor, the words 
‘continue in if he has attained the age of 65 
years’ occurring in S. 9-A of the Ordinance 
and the Amendment Act, nust be considered 
to be discriminatory and violative of Art. 14 
of the Constitution as the same were design- 
ed to operate to the det-iment of one and 
one person only, i.e. the incumbent whose 
term had to be renewed zs a result of the 
said promise/assurance. As such, the words 
in question have to be struck down as uncon- 
stitutional. (Case law discussed.) 

(Para 85) 


(G) Constitution of Inda, Arts. 226, 196 
and 212 — Allegation of mala fides against 
legislature in respect of a legislation — In- 
vestigation of — Propriety. 

In the instant case the petitioner made 
allegations only against the Chief Minister 
and the named person in his capacity as 
Chancellor while challengng the Ordinance 
and the Act that replaced it as having been 
passed mala fide. No allzgation has been 
made against any member of the Assembly 
or the members of the Council of Ministers. 
The Governor, the members of the Council 
of Ministers or the members of the Legis- 
lative Assembly were not impleaded as re- 
spondents. There was absolutely no sugges- 
tion that the Legislators aad exercised their 
privilege of vote against their will or for 
consideration other.than their own judg- 
ment. The petitioner had not even alleged 
that the Bill was passed s a result of any 
fiat by the Chief Minister against whom 
unsubstantiated allegations of mala fide have 
been made. 


Held, it would not be necessary in this 
case to go into the question whether the al- 
legations of mala fide cen be gone into 
against the Legislature or not as the peti- 
tioner had virtually failed to establish any 
mala fide against the Legislature or the 
Governor as such. ' (Para 96) 


(Œ Constitution of India, Arts. 361 and 
226 — Immunify to Govzrnor under Arti- 
cle 361 — Does not extend to acts done in 
his capacity as Chancellor of a University. 
AIR 1962 Madh Pra 73 (Pt. ʻa’), Dissented 
from, (Maharshi Dayanaid University Act 
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(25 of 1975), Pres First Statutes of Maharshi 
Dayanand University, Statute 4). 

No absolute immunity under clause (1) of 
Art. 361 of the Constitution is available to 
the Governor for the acts done in exercise 
of the power or in performance of the 
duties as Chancellor of the University. 

(Para 132) 


Under the scheme of the Act and the 
Statutes, in the University affairs there can- 
not be any interference from the State Gov- 
ernment. The State Government is an auth- 
ority quite distinct from the authority of 
the Chancellor. The State Government 
cannot advise the Chancellor to act in a 
particular manner. The University is a sta- 
tutory body, autonomous in character; 
Under the Act and the Statutes, the Chane | 
cellor has been given certain pewers 
cisable by him in his absolute discretion 
without any interference from any quarter. 
For the appointment of the Vice-Chancellor 
or the Pro-Vice-Ckancellor, he is not re- 
quired to consult the Council of Ministers. 
It is correct that by virtue of his office the 
Governor becomes the Chancellor of the 
University but while discharging the func- 
tions of his office he does not perform any 
duty or exercise any power of the office of 
the Governor. While discharging the func- 
tions of the office, the Chancellor does not 
act on the aid and advice of the Council of 
Ministers. It would not be correct to say 
that as the Governor holds the office of the 
Chancellor of the University by virtue of 
his office, therefore, the powers and duties 
he exercises or performs under the relevant 
Act or the Statute, are the powers and 
duties of his office as Governor. The 
Governor is vested with certain powers and 
duties under the Constitution that normally 
are exercised or performed on the aid and 
advice of Council of Ministers and, there- 
fore, it becomes necessary to give immunity 
to such person in the discharge of the duties 
of his office. But this is not the position 
in the case of the Chancellor as he, under 
the Act, has his own independent existence 
and exercises his power without any inter- 
ference from any quarter. The office he 
holds is a statutory office and is quite dis- 
tinct from the office of the Governor. If 
immunity is extended to the Chancellog 
also, then it would lead to anomalous re- 
sults, that is, that in respect of action of the 
Governor as the Head of the State execu- 
tive, appropriate proceedings against the 
State would be open, while it would not ba 
permissible for any person to question the 
action of the Chancellor in any proceedings, 


exer- . 
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(1977) 17 Aust LR 513, 
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for the reason that the Chancellors action 
not being the action of the Governor as the 
Head of the State executive, the second 
proviso of Art. 361 (1) would have no ap- 
plicability. In this view of the matter, there 
is no escape from the conclusion ‘that the 
powers and duties exercised and performed 
by the Chancellor under the Act or the Sta- 
tutes of the University have absolutely no 
relation to the exercise and performance of 
the powers and duties of the office of 
Governor. (Paras '121, 122) 


In such a case, the distinction between the 
two modes of appointment, that is, where 
the Governor of a State shall be the Chan- 
cellor of the University and where the 
Governor by virtue of his office or as ex 
officio shall be the Chancellor, would not 
make any difference. The real test to be 
seen is whether while holding the i office of 
the Chancellor, is the Governor performing 
any duties or is exercising any power relat- 
ing to his office? Further, it has also to be 
seen whether by holding the office of the 
Chancellor, is the Governor not holding en- 
tirely a different office and in a different capa- 
city? As the answer to these two questions 
is in the negative, then the Governor as 
Chancellor would not be exercising or per- 
forming any power or duty in his, capacity 
as Governor nor would the exercise or per- 
formance of the power or duty of the office 
of the Chancellor would have any relation to 
the exercise or performance of the|duty of 
the office of the Governor. AIR 1962 Madh- 
Pra 73 (Pt. ʻa’), Dissented from. ! 


(Para 125) 
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PREM CHAND JAIN, J.:—- Shri Hard- 


. wari Lal has filed this petition under Arti- 


cle 226 of the Constitution of India calling 
in question the legality and constitutional 
validity of Haryana Ordinance No. 5 of 
1980 (hereinafter called the Ordinance) and 
the Maharshi Dayanand University (Amend- 
ment) Act, 1980 (Haryana Act No. 40 of 
1980) (hereinafter called the Amendment 
Act) and has also prayed for issuance of 
mandamus direcling respondent No. 1 to 
renew his term as Vice-Chancellor of the 
Maharshi Dayanand University, Rohtak 
(hereinafter called the University). 


“et 
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2, In order to appreciate the controversy, 


it is generally appropriate tc give details of 
the allegations made in the petition, but so 
far as the present petition is concerned, 1 
find that it may not be possible to do so at 
this stage and it would suffice if a few facts 
are mentioned as a preface, which are to 


the following effect :— 


3. Shri Hardwari Lal, petitioner, was 
appointed as Vice-Chancellor of the Univer- 
sity on 28th Oct., 1977. The petitioner had 
been elected to the State Assembly in June, 
1977, and had resigned the Assembly seat to 
accept the Vice-Chancellorstip of the Uni 
versity in Oct., 1977, on the asking of Mr. 
H. S. Brar, the then Chancellor of the Uni- 
versity who specially invitec him during the 
third week of Oct., 1977, to discuss the state 
of education in Haryana and made a com 
pelling request to the petitioner to accept 
the Vice-Chancellorship ether of Kuru- 
kshetra University or the University at Roh- 
tak. 

4. It is further averred in the petition 
that to make the offer attractive and to per- 
suade the petitioner to give up politics and 
resign his seat in the Assembly to which he 
had been elected for six years, only four 
months earlier, Shri H. S. Brar, clothed with 
the statutory authority to appoint Vice- 
Chancellors at Kurukshetra and Rohtak 
Universities and to determiae in his sole 
discretion the terms and conditions of their 
appointment, offered to ‘he petitioner a 
salary of Rs. 4,000/- per mensem exclusive 
cf any pension which he might get in the 
event of his agreeing to resign his seat in 
the Haryana Assembly, but the petitioner 
declined to accept a salary higher than the 
usual salary of Vice-Chancellors in Haryana 
and Punjab and agreed to quit politics in 
order to take up the assigrment at Rohtak 
on the conditions that, (a) he would get at 
least six years’ tenure to enable him to 
tuild up the new Univers:ty, and (b) he 
would not be pushed abou: by the Govern- 
ment, during his stipulated tenure. 


5. It is further averred, that the then 
Chancellor pointed out that according to 
the provisions of clause (7) of Statute 4 of 
the First Statutes of the Rohtak University, 
ke would issue the notification regarding 
petitioners appointment for a three-year 
term in the first instance, sut would make 
the first term imperatively renewable in the 
‘terms and conditions of the appointment’ 
to be determined by him under the authority 
of clause (6) of Statute 4, 
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6. The petitioner has given reasons as to 
why did he feel compelled to secure tho 
above assurance. The petitioner has further 
given details as to why did he agree to 
resign the hard-won Assembly seat which 
he had incidentally won as an independent 
candidate in the 1977 Assembly Elections. 
He has also given details of undue political 
interference in the working of the University 
by the politicians and the facts going to 
show as to how efforts were being made to 
harass and denigrate him. Allegations of 
mala fide have also been made against re- 
spondents Nos. 1 and 2. The petitioner has 
also made reference to the earlier litigation 
which took place between him and the re- 
spondents, I have not given details of all 
those allegations as I would refer to the 
same at the appropriate time when I deal 
with the respective contentions of the learn- 
ed counsel for the petitioner. 

7. It is further averred that the petitioner 
was entitled, as a matter of right, to the re- 
newal of his first term, but no notification 
in that respect was issued with the result 
that the petitioner was forced to file this 
petition on 13-10-1980 for issuance of a, writ 
of mandamus commanding respondent No. | 
to notify the renewal of the petitioner's 
term as Vice-Chancellor for a period of 
three years commencing from 28th of Oct., 
1980. In the petition, an interim prayer 
was also made that since his term of office 
was to expire on 27th of Oct., 1980, there- 
fore, ad interim order be issued allowing 
him to continue as Vice-Chancellor of tho 
University. After issuing notice of motion, 
the petition was admitted to D. B. by the 
Bench on Oct. 14, 1980, but the ad interim 
relief prayed for was declined, However, it 
was ordered that till the decisior. of the 
petition, the Secretary, Education Depart- 


ment, Haryana, would perform the duties 
of Vice-Chancellor. 
8. Before the petition could be heard, 


the Governor of Haryana issued Ordinance 
No. 5 of 1980 on Ist of Nov., 1980, by 
which after Sec. 9 of the Maharshi Daya- 
nand University Act, 1975, S. 9-A was in- 
serted which reads as under :— 

“Maximum age of Vice-Chancellor and 
Pro-Vice-Chancellor: Notwithstanding any- 
thing to the contrary contained in any law, 
contract or the statutes, no person shall be 
appointed to, or continue in, the office of 
the Vice-Chancellor or Pro-Vice-Chancellor, 
as the case may be, if he has attained the 
age of sixty-five years.” 

On the basis of the aforesaid Ordinance, 
an application (C. M. No. 2010 of 1980) 
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was filed in this Court on 4th of Nov., 1980 
on behalf of the State praying that the writ 


petition had become infructuous and that 
the same be dismissed but that application 
was rejected and the matter was heard on 


merits by the Division Bench. Finding that 
important questions were involved, the mat- 
ter was referred to be decided by a larger 
Bench on 10th of Dec., 1980. On 26th of 
Dec., 1980, the Ordinance was replaced by 
the Maharshi Dayanand University (Amend- 
ment) Act, 1980 (Haryana Act No. 40 of 
1980). As the Ordinance was promulgated 
and the Amendment Act was enacted after 
the filing of the petition, the petitioner was 
allowed to suitably amend the petition, 
Now through the amended petition, which 
‘was put in on Feb. 19, 1981, the petitioner 
has challenged the legality and constitutional 
validity of the Ordinance and the Amend. 
ment Act also. 


9. The petition has been contested on 

behalf of all the respondents. Separate 
written statements have been filed by the 
Chancellor, respondent No. 1; Chief Minister 
of Haryana, respondent No. 2 and on be- 
half of the State of Haryana, respondent 
No. 3 by Joint Secretary, Education Depart- 
ment. 
_ 10. In the written statement filed by the 
Chancellor, preliminary objections have been 
taken to the effect that no writ would lie 
against him because of the protection under 
Art, 361 of the Constitution of India, that 
examining the validity of Ordinance No. 5 
of 1980 is only academic as the same stands 
repealed by the Amendment Act, that no 
mandamus can be issued unless there is vio- 
lation of some statutory obligation, that 
without declaring the Amendment Act ultra 
vires, no writ can be issued and that it is 
settled law that the motive which impelled 
the legislature to pass the law is really 
irrelevant in declaring that law ultra vires, if 
the legislature is competent to pass a law. 


11. On merits, the material allegations 
made in the petition have been controverted 
and the firm stand taken is that renewal of 
the term is only when the first term is over 
as renewal presupposes that it is discre- 
tionary with the Chancellor to consider the 
matter afresh after the first term is over and 
that there cannot be a renewal of the term 
at the time when the Vice-Chancellor is 
appointed initially. The allegations of mala 
fide have been emphatically denied. 

12. The Chief Minister, Haryana, in his 
written statement has also taken somewhat 
` similar type of preliminary objections which 
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have been raised by respondent No. 1. So 
far as the averments on merits are concern- 
ed, respondent No. 2 has controverted them. 
He has also stoutly and firmly denied the 
allegations of mala fide made against him. 

13. In the written statement filed on be- 
half of the State, again similar type of pre- 
liminary objéctions have been raised. On 
merits, the allegations made in the petition 
have been controverted and facts have been 
brought out to show that the issuance of 
the Ordinance and the enactment of the 
Amendment Act were not as a result of any 
bias against the petitioner but was as a re- 
sult of a policy decision taken on the basis 
of the suggestions made earlier by the Com- 
mittees constituted by the Government of 
India for making suggestions on the working 
of the Universities, which had favonred the 
idea of fixation of maximum age limit of 
the incumbent ‘for the Vice-Chancellorship. 

14. The petitioner sought to file lengthy 
replication to the aforesaid three written 
statements. As in the replication many fresh 
facts were raised, we did not permit tho 
petitioner to file the replication. However, 
during the course of arguments, the learned 
counsel for the petitioner was permitted to 
make reference to some of the relevant facts 
from the replication which were necessary 
to determine the controversy. 


15. On merits, the first contention raised 
by Shri P. P. Rao, learned counsel for the 
petitioner was that on the basis of the facts. 
placed on the file, the petitioner was entitl- 
ed to issuance of a writ of mandamus, coms 
manding respondent No. 1 to notify the re- 
newal of the petitioner’s term as Vice-Chan- 
cellor of Maharshi Dayanand University for 
a period of three years with effect from 
28th Oct., 1980. What was sought to be 
argued by Mr. Rao was that under Sta- 
tute 4 (7) of the First Statutes of the Uni- 
versity, two terms of three years each could 
legally be given by the Chancellor as there 
is a power of renewal available to the Chan- 
cellor in the aforesaid Statute and that such 
a power could legally be exercised by tha 
Chancellor even at the stage of initial ap- 
pointment. In the alternative, it was sub- 
mitted by the learned counsel that even if 
the Chancellor could not decide about the 
renewal of the term at the time of initial 
appointment, then also in the instant case, 
he (the Chancellor) by laying down a term 
in exercise of his power under Statute 4 (6) 
that the term of the petitioner will be re- 
newed, was legally bound by such a term 
and that it was not open to the Chancellor 
especially when the existence of the terms 
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and conditions has not been disputed, to 
challenge the validity of his own power to 
lay dcwn such a term. Further, the Chan- 
cellor by laying down such a term made a 
promise to the petitioner that his term will 
be renewed, that the pelitioner acting on 
that promise, changed his position inasmuch 
as he resigned his seat from the Haryana 
Vidhan Sabha to which he had been elected 
for a period of six years and that the Chan- 
cellor on the principle of promissory estop- 
pel was estopped from refasing to renew 
the term of the petitioner. The learned 
counsel had also urged that even if all the 
abovementioned contentions of his were 
found untenable, then also, the action of 
the Chancellor in granting renewal should 
be dezmed to have been teken by granting 
relaxation in exercise of thz power under 
Statute 26. 

16. In reply to the aforesaid contentions 
of Mr. Rao, Dr. Chitale, learned counsel 
for respondent No. 1, submitted that the 
power to renew is really a power to make 
fresh appointment, that certain consid- 
eraticns are to be taken note of before 
exercising the power of reaewal, that the 
words ‘may renew’ pre-suppose some con- 
scious consideration before granting a re- 
newal of the term, that umder clause (7) 


advance renewal or in other words, renewal - 


of term at the time of initial appointment 
is not permissible, that a person appointed 
as Vice-Chancellor cannot claim as a matter 
of right renewal and that an authority by 
an order or contract cannct legally fetter 
in advance the future exercise of discretion 
when the statute itself suggests its exercisa 
in future at an appropriate time. 
17. Dr. Chitale also souzht to 
the aforesaid argument of his by further 
contending that terms and conditions of 
appointment and term of appointment as 
used in clauses (6) and (7) of Statute 4 are 
distinct, that the providing of the terms and 
conditions has been left completely with the 
Chancellor, but the power to fix a term has 
not been left to the discretion of the Chan- 
cellor, inasmuch as a term for a specific 
period is provided by clause (7). What was 
intended to be argued by the learned coun- 
sel was that under clause (5), no fetter has 
been put on the power of the Chancellor in 
laying down terms and conditions of the 
Vice-Chancellor at the time of appointment, 
but the power of the Chancellor is circum- 
scribed by clause (7) of the Statute inas- 
much as no appointment can be made by 
him for more than three years and that is 
why the Chancellor initially appointed the 
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petitioner only for a term of three years. 
The learned counsel also went on to argue 
that there could be no estoppel with regard 
to an action which was ultra vires of the 
Statute and the plea that the term of re- 
newal should be deemed to have been grant- 
ed by the Chancellor by exercising the 
power of relaxation is wholly untenable. 
18. For proper appreciation of the con- 
tentions advanced by the learned counsel 
for the parties before us and in order to 
find out as to which contention is more 
plausible, it is necessary to make reference 
to certain provisions of the Act and the Sta- 
tute and also to the pleadings of the parties. 


19. The Maharshi Dayanand University 
was established in May, 1976 by The Rohtak © 
University Act, 1975 (Haryana Act No. 25 
of 1975) (hereinafter referred to as the Act). 
Section 3 of the Act provides for the ap- 
pointment of the first Chancellor and the 
first Vice-Chancellor by the Government, 
so also the first members of the Court, the 
Executive Council and the Academic Coun- 
cil, The section further stipulates that the 
Rohtak University would be a body corpo- 
rate and shall have perpetual succession and 
a common seal with power to acquire, hold 
and dispose of properties and to contract 
and may by the said name sue or be sued. 
Section 4 provides the limits of the area 
within which the University shall exercise 
its powers. Section 5 gives the details of 
the powers and the duties to be exercised 
and performed respectively by the Univer- 
sity. Section 8 to which reference in parti- 
cular was made, gives the designation of 
the persons who shall be the Officers of the 
University. It includes the names of Chan- 
cellor and Vice-Chancellor also. Section 9 
provides that the mode of appointment and 
functions of the officers of the University 
other than the Chancellor shall be prescrib- 
ed by the Statutes and the Ordinances, in 
sofar as they are not prescribed inthe Act. It 
is also provided in the section that subject 
to the provisions of the Act, the powers 
and duties of the officers of the University, 
the term for which they shail hold office 
and the filling of casual vacancies in such 
offices shall be such as prescribed by the 
Statutes. Section 19 provides that the Chan- 
cellor may, at any time, require or direct 
any officer or authority of the University to 
act in conformity with the provisions of 
this Act, and the Statutes, Ordinances and 
Regulations made thereunder. It is further 
provided that the power exercised by the 
Chancellor under sub-sec. (I) shall not be 
called in question in any Civil Court. Sec- 
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tion 22 prescribes the conditions of service 
of officers and teachers. 


20. Coming to the first statutes of the 
University, we find that Statute 2 provides 
that the Governor shall be the ex-officio 
Chancellor of the University. Statute 3 lays 
down that the Chancellor by virtue of his 
office will be the Head of the University and 
if present, would preside over the convoca- 
tion of the University for conferring degrees 
and at all meetings of the Court. Statute 4 
is the most important statute for the pur- 
pose of this case. Clauses (1) to (5) of this 
Statute describe the status of the Vice- 
Chancellor, his powers and duties. Clauses 
(6) and (7), to which reference’ will have to 
be made repeatedly, may be reproduced in 
extenso and read as under :— 


“(6) The Vice-Chancellor shall be ap- 
pointed by the Chancellor on the terms and 
conditions to be laid by the Chancellor. 


_ (7) The Vice-Chancellor shall’ hold office 
ordinarily for a period of three’ years, which 
term may be renewed.” 


Statute 5 relates to Pro-Vice-Chancellor. 
The only other statute which needs mention 
is Statute 26, which gives the power of re- 
laxation to the Chancellor and' is reproduc- 
ed as under :— 


“Notwithstanding the provisions of the 
aforesaid statutes the’ Chancellor shall be 
competent in exceptional cases,:to relax any 
condition mentioned therein.” 


21. Coming to the facts of the case, I 
find that Shri M. L. Batra was: appointed as 
the first Vice-Chancellor of this University 
on 9th April, 1976. On 18th 'Aug., 1977, 
Shri Batra proceeded on leave, It appears 
that the then Chancellor was trying to find 
out some other eminent person to be ap- 
pointed as the Vice-Chancellor of the Uni- 
versity. It seems that the choice of the 
Chancellor fell on the petitioner, as on 25th 
Oct., 1977, a letter (Annexure P-4 to the 
petition) was written by the then Chancellor 
Shri H. S. Brar to the petitioner, which 
reads as under :— 


“My dear Ch. Sahib, a 


When you met me the other day, we 
talked about the state of school and univer- 
sity education in Haryana and about the 
need to improve things. I have since given 
further thought to the matter and I feel that 
with your long and varied experience of 
administration and education, you could 
make great contribution to the cause of 
education in the Slate, if you would take 
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up one of the two Universities Kurukshetra 
or Rohtak — as Vice-Chancellor. 

I know about your interest in poli 
tics. But, I feel that you might be able to 
serve the State better as a Vice-Chancellor 
than as an M. L. A. Incidentally, while 
there is no legal bar to your continuing as 
an M. L. A., even after going to the Univer- 
sity, it would seem more proper if you could 
persuade yourself to resign your seat in the 
Assembly and give all your time to the Uni- 
versily, 

I would expect you to let me _ have 
your reply without delay. 

With kind regards, 

Yours sincerely, 
(Sd/- H. S. Brar),” 
On receipt of this letter, the petitioner sent 
a reply to the Chancellor on 26th Oct, 
1977, which is in the following terms :— 
“Respected Governor, 

Kindly refer to your letter No. 11/ 
PSGovr. 77/1116, dated the 25th Oct., 1977, 
regarding the Vice-Chancellorship of the 
Kurukshetra/Rohtak Universities, 

I feel greatly encouraged by your 
good opinion of me and I feel honoured that 
you think me fit for the position of a Vice- 
Chancellor. 

I practically founded the Kurukshetra 
University some 20 years ago and I should 
not like to go back to this now. I should 
prefer to go to Rohtak. I, of course, aş 
sume that :— 

(i) I shall be given at least six years 
so that I can build-up this new University. 
The three years term (ordinarily) which the 
Charter of the University mentions is much 
too brief for anybody to build up the Insti- 
tution, from a scratch; 

(ii) Things at Rohtak have been un-s 
stable so far. I thus, shall be allowed to 
work without interference from the Govern- 
ment Secretariat. f 
I entirely agree with you that it will be im- 
proper for me to continue as an M. L. A 
if I go to the University. I am, therefore, 
resigning my seat from the Assembly. I am 
writing in this connection to the Speaker of 
the Assembly to say that my resignation 
may be taken as being operative from the 
ist of Jan., 1978. 

With kind regards, 

Yours sincerely, 

Sd/- Hardwari Lal.” 
On receipt of the aforesaid letter from the 
petitioner, a Notification dated 26th Oct, 
1977, appointing the petitioner as Vice. 
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Chancellor of the University was issued, 
which is in the following terms :— 

“In exercise of the powers conferred by 
sub-clause (6) of clause 4 of the Ist Statutes, 
as contained in Schedule to the Maharshi 
Dayanand University Act 1975, the _Chan- 
cellor of the Maharshi Dayanand University 
is pleased to appoint Shri Hardwari Lal to 
be the Vice-Chancellor of the Maharshi 
Dayanand University, Robtak with imme- 
diate effect, for a period of three years. 

2. His terms and conditions of appoint- 

ment will be issued sepazately.” 
The petitioner, in pursuance of the afore- 
said notification, took over charge as Vice- 
Chancellor of the University on 28th of 
Oct., 1977. In exercise cf the powers under 
clause (6), the Chancellor had laid down 
terms and conditions of appointment of the 
petitioner. Besides providing for the pay 
and other things, the Chancellor also pre- 
scribed a term, which reads as under :— 


“Shri Hardwari Lal will be whole time 
Vice-Chancellor and shal not engage him- 
self directly or indirectly in any trade or 
business whatsoever without the prior per- 
mission of the Chancellcr. The term of 
appointment will be for a period of three 
years, which term will be renewed.” 


22. The pleas taken in the petition on 
the basis of which the first contention on 
merits was raised by Mr. Rao, and to which 
specific reference was made at the time of 
arguments, read as uncer:— “Para 3 (iv) 
To make the offer attractive and to persuade 
the petitioner to give up politics and to re- 
sign his seat in the Assembly, to which he 
had been elected for six years only four 
months earlier, Shri Brer, clothed with the 
statutory authority to appoint Vice-Chancel- 
lors at Rohtak and Kurukshetra Universities 
and to determine, in his sole discretion, the 
terms and conditions of their appointment, 
offered to the petitioner a salary of Rupees 
4,000/- per mensem, exclusive of any pen- 
sion which he might ge: in the event of his 
agreeing to resign his seat in the Haryana 
Assembly. The petitioner declined to accept 
a salary higher than the usual salaries of 
Vice-Chancellors in Haryana and Punjab, 
but agreed to quit poli-ics in order to take 
up the assignment at Rohtak on the condi- 
tions that (a) he would get at least six years’ 
tenure to enable him to build up the new 
University, and (b) he would not be pushed 
about by the Government, during his stipu- 
lated tenure. 


Shri Brar pointed ot that according to 
the provisions of Clause (7) of Statute 4. of 
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the University Act, ho would issue the 
notification regarding the petitioner’s appoint- 


` ment for a 3-years term, in the first instance, 


but would make the first term imperatively 
renewable in the “terms and conditions of 
the appointment” to be determined by him 
under the authority of Clause (6) of Sta- 
tute 4. 


As Chancellor, Shri Brar had the statu- 
tory authority to relax any provision of the 
Statutes vide Statute 26 of the First Statutes. 


xx XX XX 


That the reasons why the petitioner felt 
compelled to secure the above assurances 
were — 


(a) The University had been established . 
only 18 months earlier, against the explicit 
advice of the University Grants Commis- 
sion, and had not yet been recognised by the 
Commission for receiving any Central grants, 
without which no University could attain its 
full status. In fact, the University Granis 
Commission had stopped even the grants, 
which the Regional Post-Graduate Centre, 
Rohtak, made by the Haryana Govt, the 
very base of the University, had been getting 
as a part of Kurukshetra University, until 
April, 1976. The petitioner also knew that 
the first Vice-Chancellor designate (Dr. P. N. 
Chhutani) had been dropped, even before 
be had actually taken over, the second (Shri 
M. L. Batra) had been chased out much 
before the expiry of his first term, a Pro- 
Vice-Chancellor (Dr. J. D. Singh) had been 
appointed for the purpose of chasing out the 
Vice-Chancellor for whom he (Dr. J. D. - 
Singh) had been made to officiate, and he 
(the Pro-Vice-Chancellor) had turned the 
University, during 9 weeks of his officiating 
Vice-Chancellorship into a parochial and sec- 
tional institution. The Medical College, 
Rohtak, which along with the erstwhile Re- 
gional Post-Graduate Centre, constituted 
what had come to be called M. D. Univer- 
sity, was operating under the shadow of an 
enquiry ordered to be made by an out-sider. 
Even the question of the site for the Univer- 
sity was awaiting final decision. The infant 
University was, thus beset with numerous 
problems and handicaps. 


The petitioner could see that one three 
years’ term would in no case suffice for him 
first to secure the necessary patronage of 
the University Grants Commission and to 
cleanse the Augean Stables and then to build 
up the University from a scratch. The peti- 
tioner did not, therefore, consider it worth- 
while to sacrifice his earlier occupation with- 
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out being assured of a term of ‘the length, 
adequate in his view. 
XX Rx KX 

Knowing what he did about the shabby 
and fraudulent treatment meted out ta Vice- 
Chancellors at Hissar, Kurukshetra and 
Rohtak in recent times, the petitioner was 
greatly hesitant about accepting : the Vice- 
Chancellor’s job in Haryana. It was, there- 
fore, that he had not said “yes” to Shri J. L. 
Hathi’s offer and had later felt compelled to 
discuss things threadbare with his successor 
Shri H. S. Brar, before making up his mind 
about accepting the proffered job| It was, 
in any case, for this reason that: the peti- 
tioner had insisted on securing a written and 
unconditional assurance regarding jthe length 
of his tenure. Indeed, he would have never 
even thought of changing his jprofession, 
and would have never accepted the Chancel- 
lor’s invitation to join as Vice-Chancellor at 
Rohtak, in spite of all its eagerness, if he 
had not been categorically. and! uncondi- 
tionally given 6 years’ tenure. 


Para 3 (vi); 


The arrangement regarding the petitioner’s 
appointment, substantively for six years, and 
‘the other terms and conditions of his ser- 
vice/appointment, as described in (v) above 
was formalised when {a) Shri Brar, the 
Chancellor of the University wrote to the 
petitioner a formal letter fervently offering 
him the appointment along with the advice 
that the petitioner might resign his seat in 
the State Assembly in order to give all his 
time to the University and, (b) the; petitioner 
formally accepted the appointment on the 
explicit conditions which he bad previously 
mentioned verbally and to which Shri Brar, 
in his statutory capacity of the Chanceller 
of the University and by virtue of, his statu- 
tory powers under Statute 4 (6) |and Sta- 
tute 26 of the Ist Statutes of the University, 
an integral part of the University’s: Act, had 
unconditionally agreed. In return,| the peti- 
tioner agreed to resign and actually resigned 
his seat in the Haryana Assembly! and also 
agreed to be bound by the condition that he 
would not engage in any other profession 
and. would give all his time to the Univer- 
sity, which was still in an embryonic state 
and had to be carefully tended. | 

XX . xx xX 
(Para 3-A): That even after the terms and 
conditions of his appointment had been 
finally settled and formalised, the petitioner 
had occasion to write to Shri H.: S. Bray 
twice and in both these significant com- 
munications, the point that the petitioner 
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had come to Rohtak as Vice-Chancellor for 
six years was thrown into bold relief.” 
XX XX XX 

22-A. The stand taken by respondent 
No. 1 in his written statement with regard 
to the aforesaid pleas, is to the following 
effect :— 

“Gv) (a): Under Statute 26 of the Mahar- 
shi Dayanand University Act, 1975, the then 
Chancellor could relax the provision and ap- 
point him for six years but he did not do 
that. 

(b) That vide Notification No. HRB-EA- 
77{5545-5550 dated 26th Oct., 1977, the peti- 
tionér was appointed for a period of three 
years only. 

(c) That renewal of a term is only after 
the first term is over. This pre-supposes 
that it is discretionary with the Chancellor 
to consider the matter afresh after the first 
term is over. There can be no renewal at 
the time the Vice-Chancellor is appointed 
initially. 

In respect of sub-para (vi), it is denied 
that the petitioner’s appointment was for six 
years and it is also denied that this was 
ever formalized. The letter at Annexure P/4 
dated 25-10-1977 from Shri H.S. Brar making 
an offer of appointment did not contain any 
offer of appointment for a tenure of six 
years. It is denied that while accepting the 
offer of appointment the petitioner had made 
any explicit condition that he would accept 
the offer of Vice-Chancellorship on the basis 
of any explicit conditions which he had 
allegedly previously mentioned verbally or to 
which Shri H. S. Brar had agreed. 

The copies of the letters exchanged by 
Shri H. S. Brar and the petitioner and the 
notification concerning the petitioner’s ap- 
pointment as Vice-Chancellor of M. D. 
University, Rohtak (at Annexure P/4) no- 
where state that the appointment of the peti- 
tioner has been made for a term of six ' 
years, The substantive appointment order 
dated 26th Oct., 1977 clearly states that the 
appointment is for a period of three years, 
the terms and conditions of appointment 
issued on 27th Oct., 1977 reiterate that the 
appointment will be for a period of three 
years and it is further stated that this term 
will be renewed. Statute 4 (7) of the M. D. 
University Act is reproduced below :— 

“The Vice-Chancellor shall hold office 
ordinarily for a period of three years, which 
term may be renewed.” 

The appointment order read with the provi- 
sion of law quoted above made it clear that 
as per the provisions of law the appoint- 


a 


£ 


1982 


ment was for a period of three years and 
that at the end of this period of three years 
the term may be renewed. 

The: contents of para 3-A are admitted to 
the extent that Annexures P/S, P/6 and P/7 
were received by my predecessor but he did 
not ever uphold the petitioners contention 
that the petitioner was appointed for six 
years. It is denied that zt any time Shri 
H. S. Brar stated that he Lad appointed the 
petitioner for a 6 years’ terure. 


The M. D. University, Rohtak, had also 
issued a notification dated 5-11-1977 in 
which it had notified that the appointment 
of the petitioner was for three years. A 
copy of this notification is at An- 
nexure R-1/1. 


In respect of para 19, fhe answering-Tes- 
pondent denies that under any provision of 
law the petitioner is entitled to continue as 
Vice-Chancellor for a perioi of 6 years with 
effect from 28th Oct., 1977 The petitioner’s 
appointment was for 3 years and this period 
has lapsed on 27th Oct., 1980. The answer- 
ing respondent is under no statutory duty to 
complete any procedural ‘ormalities or to 
issue any enabling nonheedos under. any 
provision of law. 

The answering noia denies in res- 
pect of para 25 that the >etitioner was ap- 
pointed for a term of six years. He was 
appointed for 3 years and the non-renewal 
of his term does not amount to any breach 
of his terms and conditioas or to his re- 
moval from a public office. The answering 
respondent denies that the rcetitioner has any 


` rigbt to continue in office for more than a 


period of three years, The answering res- 
pondent denies that he is terminating the 
tenure of the petitioner much less arbi- 
trarily and further submits that no rules of 
natural justice have been violated by the 
answering respondent. 


In respect of para No. 26, the answering 
respondent denies that the petitioner’s term 
of appointment was initially for a period of 
six years. The answering respondent submits 
that no term or condition of appointment 
of the petitioner has been violated which re- 
quires to be enforced by. a writ of 
mandamus.” 


23. On the respective contentions of the 
learned counsel for the parties, the follow- 
ing poinis would need determination, viz.: 

(A) Is there any power under the Statute 
to grant the renewal of che term of the 
Vice-Chancellor ? 
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(B) By making a promise to renew the . 
term, is not the Chancellor estopped from 
refusing’ to renew the term on the doctrine 
of promissory estoppel? 

(C) In case, such a power exists, then at 
what point of time the power of renewal of 
the term could be exercised ? 

(D) Could the power of renewal be 
exercised by the Chancellor at the time of 
initial appointment of a person as Vice- 
Chancellor ? 

(Œ) Assuming that the power of renewal 
could be exercised only on the expiry of 
the first term, then has not such a power of 
Tenewal been exercised by the Chancellor by 
Telaxing. the relevant statutory provision in 
exercise of his powers of relaxation under 
Statute 26? 


(F) Is the action of the Chancellor in not 
renewing term of the petitioner mala fide? 

24. Before I deal with the points enu- 
merated above, it may be observed that 
though lengthy arguments were advanced by 
the learned counsel for the parties, yet on 
thorough consideration of the entire matter, 
I find that the case is not that complicated 
and that the same can straightway be de- 
cided by making reference to Clauses (6) and 
(7) of Statute. 4 and the doctrine of promis- 
sory estoppel. 

25. So far as the first point is concerned, 
it may straightway be observed that Dr. 
Chitale, appearing for respondent No. 1, did 
not contest the competence of the Chancel- 
lor to grant renewal of the term. Even 
otherwise, a bare perusal of Clause (7) of 
Statute 4 shows that the Chancellor is in- 
vested with the power to grant renewal of 
the term. Thus in view of this specific pro- 
vision, the Chancellor has the power to grant 
renewal of the term. 

26. Point (B) relates to the applicability 
of the doctrine of promissory estoppel. Be- 
fore I deal with that aspect, it would be ap- 
propriate to analyse the provisions of 
Clauses (6) and (7) of. Statute 4 and notice 
some arguments of Dr. Chitale which he 
thought had some bearing on this point. A 
combined reading of the two clauses would 
show that the appointment of a Vice-Chan- 
cellor is to be made by the Chancellor ordi- 
narily for a period of three years and on 
the terms and conditions to be laid down 
by him (the Chancellor), with a power to 
renew the term. These two clauses are in- 
dependent and do not come in conflict with 
each other in any way. Clause (7) only 
standardises the tenure which otherwise 
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could have been unreasonably short or long 
at the whim of the Chancellor. Clause (6) 
mentions the name of the appointing auth- 
ority who is given an absolute power to lay 
down the terms and conditions’ of appoint- 
ment. - | 

27. The words ‘may renew’ occurring in 
Clause (7) indicate existence of power of 
renewal. Under the scheme of Ithe Act and 
the Statutes, the Chancellor plays a very im- 
portant role. He is not merely ‘a titular 
head. In the selection of the Vice-Chancel- 
lor, he is the sole judge and his opinion is 
final in all respects. In choosing a Vice- 
Chancellor, the main consideration to pre- 
vail upon the Chancellor is thé interest of 
the University and if in a given case the ser- 
vices of a person cannot be procured with- 
out providing for him a longer; period than 
the one prescribed in Clause (7), then the 
Chancellor under the Statute | would cer- 
tainly be entitled, if he so chooses, to stipu- 
late and agree that the term of!the appoin- 
tee would be renewed. 


28. By laying down a term that the term 
will be renewed, the Chancellor has done 
nothing more than making a promise to the 
appointee that on the expiry of the term of 
office, his term will be renewed. |Such a pro- 
mise, in the wake of the power available 
under the Statute, could validly be made 
even at the time of initial appointment. By 
giving an assurance, the Chancellor is not 
actually renewing the term at the time of 
initial appointment. He is only making a 
promise. The act of actual renewal has to 
be done only when a notification! in that res- 
pect is issued, which may be issued a few 
months or a few days prior to |the date of 
expiry of the term. It is only then that the 
actual renewal of the term would take place. 





29. As is evident from the! contention, 
the main emphasis laid by Dr. Chitale was 
on the theory that the executive cannot, by 
contract or order, fetter in advance the 
futute exercise of the statutory discretion 
where the statute itself contemplates its 
_ exercise at the appropriate time in future. 
According to the learned counsel, the ex- 
pression ‘will be renewed’ in the |term has to 
be read as ‘may be renewed’ as the statute 
does not authorise the exercise of power 
of renewal at the time of initial appoint- 
ment and the words ‘will be renewed’ would 
hardly be binding; otherwise the matter of 
discretion would be converted into a matter 
ef compulsion. i 


30. Dr. Chitale had drawn our attention 
to the judgment of the Supreme Court in 








l 
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State of Tamil Nadu v. Hind Stone ete., 
1981 SCALE 237: (AIR 1981 SC 711) for the 
proposition that before passing an order of 
renewal, the work of the incumbent and 
certain other factors have to be taken into 
consideration. The relevant passage on 
which reliance was placed is at page 250 (of 
SCALE) : (at p. 720 of AIR) of the report 
and reads as under :— 


“The next cuestion for consideration is 
whether Rule &-C is attracted when applica- 
tions for renewal of leases are dealt with. 
The argument was that Rule 9 itself laid 
down the criteria for grant of renewal of 
leases and therefore Rule 8-C should be 
confined, in its application, to grant of 
leases in the first instance. We are unable 
to see the force of the submission. Rule 9 
makes it clear that a renewal is not to be 
obtained automatically, for the mere asking. 
The applicant for the renewal has, parti- 
cularly, to satisfy the Government that the 
renewal is in the interests of mineral develop- 
ment and that the lease amount is reason- 
able in the circumstances of the case. These 
conditions have to be fulfilled in addition to 
whatever criteria is applicable at the time of 
the gtant of leasè in the first instance, 
suitably adapted, of course, to grant of re- 
newal. Not to apply the criteria applicable 
in the first instance may lead to absurd re- 
sults. Jf as a result of experience gained 
after watching the performance of ‘private 
entrepreneurs in the mining of minor mine- 
tals it is decided to stop grant of leases in 
the private sector in the interest of con- 
servation of the particular mineral resources, 
attainment of the object sought will be 
frustrated if renewal is to be granted to pri- 
vate entrepreneurs without regard to the 
changed outlook. In fact, some of the ap- 
plicants for renewal of leases may them- 
selves be the persons who are responsible 
for the changed outlook. To renew leases 
in favour of such persons would make the 
making of Rule 8-C a mere exercise in 
futility. It must be remembered that an ap- 
plication for the renewal of a lease is, in 
essence an application for the grant of a 
lease for a fresh period. We are, therefore, 
of the view that Rule 8-C is attracted in 
considering applications for renewal of 
leases also.” 


In my view, the aforesaid observations are 


‘clearly distinguishable and have no ap- 


plicability to the facts of the case in hand 

as the same have been made keeping in view 

the particular rules, especially Rule 9, which 

talks of the procedure that was required to 

be followed before a lease could be renewed / 
7 . 
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and also mentions the time when an ap- 
plication for renewal was tc be made. 


31. In support of the coatention that the 
executive cannot by contract or order fetter 
in advance the future exercise of statutory 
discretion where the statute itself contem- 
plates its exercise in future, the learned 
counsel had relied on the following judg- 
ments and the text-books :— 

Rederiaktiebolaget Amphitrite v. R., (1921) 
All ER Rep 542; Antonia Buttigieg v. Ste- 
phen H. Cross, AIR 1947 PC 29; Ransom 
and Luck, Ltd. v. Surbiton Borough Coun- 
cil, (1949) 1 All ER 185; William Cory and 
Son, Ltd. v. City of London Corporation, 
(1951) 2 All ER 85; Howell v. Falmouth 
Boat Construction Ltd., (1951) 2 All ER 278; 
Commissioner of Crown Lands v. Page, 
(1960) 2 All ER 726; Southend-on-Sea Cor- 
poration v. Hodgson (Wickford) Ltd., (1961) 
2 All ER 46; Cudgen Rwite (No. 2) Pty. 
Ltd. v. Chalk, (1974) 4 Aust Law Rep 438; 
Anseti Transport Industries (Operations) 
Pty. Ltd. v. Commonwealth of Australia, 
(1977) 17 Aust Law Rep 513; Halsbury’s 
Laws of Engand, Sth ed. (1) Para 34, 
Page 36; De Smith’s Jucicial Review of 
Administrative Action, 4th ed. 317. 


I do not propose to deal with these judg- 
ments individually as most of them have 
been considered and referred to in some of 
the judgments of the Supreme Court to 
which I would presently bə adverting. 

32. Moreover, I find that the aforesaid 
judgments are of no assistarce to the learned 
counsel for respondent No 1 as the same 
have been produced to support an argument 
which is proceeding on an assumption that 
the Chancellor had exercised his power of 
renewal at a stage when the same was not 
exercisable under the Statute and this as- 
sumption, as indicated above, is without any 
foundation. 


33. An argument had also been built that 
renewal is a fresh appointment and that 
there is no difference in grant and renewal. 
The learned counsel in supsort of his argu- 
ment had relied on the judzment of the Su- 
preme Court in M. C. Chockalingam v. V. 
Manichavasagam, AIR 1974 SC 104, where- 
in in para 17 of the report, it has been ob- 
served thus — 


“We are. also unable to accept the submis- 
sion of Mr. Setalvad that the case of re- 
newal of a licence of this type is different 
from that of a grant. Rule 13 finds place 
in Part 1-A of the Rules with the title 
‘General’. Under Section 5 (2) (a) of the 
Act, the licensing authority shall not grant 
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a licence unless it is satisfied that the rules 
made under this Act have been substantially 
complied with. We, therefore, do not find 
any justification in making a distinction be- 
tween grant and renewal of a licence under 
the provisions of the Act read with the 
Rules. Rule 13 is, therefore, clearly ap- 
plicable to grant as well as to renewal of a 

licence.” ‘ 


A bare perusal of the aforesaid observations 
clearly shows that it was in the light of the 
provisions of that Act and the Rules that no 
distinction was made between grant and re- 
newal of licence. But in the present case 
the word ‘renewed’ keeping in view the con- 
text in which it has been used, would mean 
allowing the incumbent to continue in office 
for another term on the same terms and 
conditions and with all the benefits of con- 
tinuity of service. If the word ‘renewed’ 
has to mean fresh appointment, then the ap- 
Pointee will lose all benefits of the continuity 
of service. But such is not the intention of 
the framers of the Statute. Reference in 
this connection may be made to an un- 
reported judgment of this Court in Dr. S. K. 
Dutta v. Chancellor, Kurukshetra Univer- 
sity, (C. W. P. No. 1685 of 1978) decided on 
May 22, 1978, wherein on the question of 
renewal it has been observed thus :— 


“Clause 4 (vii) of the First Statute of the 
Kurukshetra University gives the Vice-Chan- 
cellor a term of office for three years which 
term may be ‘renewed’. ‘Renew’ means in 
the dictionary sense ‘make new’ and also 
‘extend’ or ‘continue’. The Governor ‘ac- 
tually used the word ‘extend’ while acting 
under the clause. In this situation, we are 
of the opinion that the intention of the Gov- 
ernor was not to make a new appointment, 
This is also what the clause envisages be- 
cause it talks of the renewal of the term and 
not of the ‘appointment’. The petitioner is 
thus entitled to leave for the entire term (in- 
cluding that granted to him through exten- 
sion) as calculated according to rules.” 

Another point that was sought to be raised 
by Dr. Chitale was that the words ‘terms 
and conditions’ used in Cl. (6) are different 
from the word ‘term’ occurring in Cl. (7), 
that so far as the term of: office is concern- 
ed, the same has been provided for in Cl. (7) 
and that under Cl. (6), no terms and condi- 
tions could be laid by the Chancellor with 
regard to the term of office. In my_ view, 
this point again is not sustainable. By lay- 
ing down the terms-and conditions of. ap- 
pointment, the Chancellor has not over-step- 
ped his authority nor has he violated the 
provisions of Clause (7) which only pre- 
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scribe the tenure for which ordinarily an ap- 
pointment can be made. The Chancellor, 
by stipulating the term, has only assured the 
petitioner that he would get the second term 
also and laying down of such a term is not 
in violation of any statutory provisions, 


34. Having. noticed the provisions of 
- Cis. (6) and (7) and some of the points raised 
by Dr. Chitale, I now advert to the question 
‘of the applicability of doctrine of pro- 
‘missory estoppel on which lot of arguments 
were advanced on either side. | The learned 
counsel for the parties traced the origin of 
the doctrine of promissory estoppel by re- 
ferring to several judgments both of 
foreign Courts and the Supreme Court, but 
‘I do not propose to deal with all the cases 
‘individually as I find that sufficient guidance 
is available from some of the judgments of 
the Supreme Court to which I jam going to 
make reference presently. | 


35. The celebrated judgment in which the 
doctrine of promissory estoppel finds its 
most eloquent exposition is in Anglo-Afghan 
Agencies case (AIR 1968 SC 718) wherein 
Shah J. speaking for the Court! observed at 
page 723 of the report thus: | 
’ “We are unable to accede to the conten- 
tion that the executive necessity. releases the 
Government from honouring its} solemn pro- 
-mises relying on which citizens have acted to 
their detriment. Under our constitutional 
‘setup no person may be deprived of his 
right or liberty except'in due course of and 
‘by authority of law: if a member of the ex- 
ecutive seeks to deprive a citizen of his right 
‘or liberty otherwise than in| exercise of 
‘power derived from the law —, common or 
statute — the Courts will be competent to 
and indeed will be bound to,| protect the 
rights of the aggrieved citizen.” 


36. The next case to which reference 
“may be made is in M. P. Sugar Mills v. 
State of U. P., AIR 1979 SC 621. In his 
judgment Bhagwati, J., on consideration of 
;all the English judgments as jwell as the 
„judgments of the Supreme Court with re- 
‚gard to the Promissory Estoppel, has ob- 
served thus (para 24): | 


.. “The law may, therefore, now be taken to 
-be settled as a result of this decision, that 
where the Government makes a promise 
-knowing or intending that it would be acted 
.on by the promisee, and in fact the pro- 
- misee acting in reliance on it, alters his posi- 
tion, the Govt. would be held bound by the 
‘promise and the promise would be enforce- 
-able against the Govt. at the instance of the 


promisee, notwithstanding that | there is no 
i 
| 
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consideration for the promise and the pro- 
mise is not recorded in the form of a formal 
contract as required by Article 299 of the 
Constitution. It is elementary that in a re- 
public governed by the rule of law, no one, 
howsoever high or low, is above the law. 
Everyone is subject to the law as fully and, 
completely as any other and the Govt. is no ’ 
exception. It is indeed the pride of constitu- 
tional democracy and rule of law that the 
Government stands on the same footing as a 
Private individual so far as the obligation of 
the law is concerned: the former is equally 
bound as the latter. It is indeed difficult to 
see on what principle can a Government, 
committed to the rule of law, claim immu- 
nity from the doctrine of promissory estop- 
pel? Can the Govt. say that it is under no 
obligation to act in a manner that is fair 
and just or that it is not bound by consid- 
erations of “honesty and good faith”? Why 
should the Govt. not be held to a high 
“standard of rectangular rectitude while 
dealing with its citizens’? There was 3 
time when the doctrine of executive neces- 
sity was regarded as sufficient justification 
for the Govt. to repudiate even its contrac- 
tual obligations, but let it be said to the 
eternal glory of this Court, this doctrine 
was emphatically negatived in the Anglo- 
Afghan Agencies case (AIR 1968 SC 718) 
and the supremacy of the rule of law wag 
established. It was laid down by this Court ` 
that the Government cannot claim to ba 
immune from the applicability of the rule 
of promissory estoppel and repudiate a pro- 
mise made by it on the ground that such 
future executive 
action. If the Government does not want 
its freedom of executive action to be ham- 
pered or restricted, the Government need 
not make a promise knowing or intending 
that it would be acted on by the promisee 
and the promisee would alter his position 
relying upon it. But if the Government 
makes such a promise and the promisee acts 
in reliance upon it and alters his position, 
there is no reason why the Government. 
should not be compelled to make good such 
promise like any other private individual. 
The law cannot acquire legitimacy and gain 
social acceptance unless it accords with the 
moral values of the society and the constant 
endeavour of the Courts and the legislatures 
must, therefore, be to close the gap between 
law and morality and bring about as near 
an approximation between the two as pos- 


sible. The doctrine of promissory estoppel 
is a significant judicial contribution in that , 
direction. But it is necessary to point out” 


re 


the Government to the 


x 
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that since the doctrine of promissory estop- 
pel is an equitable doctrine, it must yield 
when the equity so requires. If it can . be 
shown by the Government that having Te- 
gard to the facts as they have subsequently 
transpired, it would be inequitable to hold 
promise made by it, 
the Court would not raise an equity in 
favour of the promisee and enforce the pro- 
mise against the Government. The doctrine 
of promissory estoppel would be displaced 
în such a case because, on the facts, equity 
would not require that tke Government 
should be held bound by the promise made 
by it. When the Governmest 1s _able to 
show that in view of the facts which have 
transpired since the making of the promise, 
public interest would be preudiced if the 
Government were required t3 carry out the 
promise, the Court would heve to balance 
the public interest in the Gevernment carry- 
ing out a promise made to a citizen which 


has induced the citizen to act upon it and- 
alter his position and the public interest - 


likely to suffer if the promise were required 
to be carried out by the Government and 
determine which way the equity lies. It 
would not be enough for tae Government 
just to say that public interest requires that 
the Government should not be compelled to 
carry out the promise or thet the public in- 
terest would -suffer if the Government were 
required to honour it. The Government 
cannot, as Shah, J., pointed out in the Anglo- 
Afghan Agencies case (AIR 1968 SC 718), 
claim to be exempt from the liability to 
carry out the promise “on some indefinite 
and undisclosed ground of recessity or ex- 
pediency’, nor can the Gove:nment claim to 
be the sole judge of its liatility and repu- 
diate it “on an ex parte gppraisement of 
the circumstances”. If the Government 
wants to resist the liability, it will have to 
disclose to the Court what are the subse- 
quent events on account of which the Gov- 
ernment claims to be exempt from the liabi- 
lity and it would be for the Court to decide 
whether those events are such as to render 
it inequitable to enforce the liability against 
the Government. Mere claim of change of 
policy would not be sufficiert to exonerate 
the Government from the liability; the Gov- 
ernment would have to shov what precisely 
is the changed policy and elso its reason 
and justification so that Court can judge for 
itself which way the public interest lies and 
what the equity of the case demands. It is 
only if the Court is satisfied. on proper and 
adequate material placed by the Govern- 
ment, that overriding public interest requires 


Ha-dwari Lal v. G. 


D. Tapase (FB) P. & H. 453- 


that the Government should not be held’ 
bound by the promise but should be free to 
act unfettered by it, that the Court would 
refuse to enforce the promise against the: 
Government. The Court would not act on 
the mere ipse dixit of the Government, for 
it is the Court which has to decide and not 
the Government whether the Government. 
should be held exempt from liability. This 
is the essence of the rule of law. The bur- 
den would be upon the Government to show 
that the public interest in the Government 
acting otherwise than in accordance with 
the promise is so overwhelming that it 
would be inequitable to hold the Govern- 
ment bound by the promise and the Court 
would insist on a highly rigorous standard. 
of proof in the discharge of this burden. 
But even where there is no such overriding 
public interest, it may still be competent to 
the Government to resile from the promise 
“on giving reasonable notice, which need 
not be a formal notice, giving the promisee 
a reasonable opportunity of resuming his 
position” provided of course, it is possible 
for the promisee to restore status quo ante. 
If, however, the promisee cannot resume his 
position, the promise could become final and 
irrevocable. Vide Ajayi v. Briscoe, (1964) 3 
AHL. ER 556 (PC).” 


37. The last case to which reference 
may be made is in Jit Ram Shiv Kumar v. 
State of Haryana, AIR 1980 SC 1285, 
wherein on consideration of the entire case 
law, the scope of the plea of doctrine of 
promissory estoppel against the Government 
was summed up as follows (at p. 1302) :— 


“(1) The plea of promissory estoppel is 
not available against the exercise of the 
legislative functions of the State. 

(2) The doctrine cannot be invoked for. 
preventing the Government from discharg- 
ing its functions under the law. . 

(3) When the officer of the Government 
acts outside the scope of his authority, the 
plea of promissory estoppel is not available. 
The doctrine of ultra vires will come into 
operation and the Government cannot be. 
held bound by the unauthorised acts of its 
officers. 


(4) When the officer acts within the scope 
of his authority under a scheme and enters” 
into an agreement and makes a representa- 
tion and a person acting on that representa- 
tion puts himself in a disadvantageous posi- ` 
tion, the Court is entitled to require the offi- 
cer to act according to the scheme and the 
agreement or representation. The officer 
cannot arbitrarily act on his mere whim and ` 
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- ignore his promise on some undefined and 
undisclosed grounds of necessity or change 
the conditions to the prejudice of the person 
who had acted . upon such representation 
and put himself in a disadvantageous posi- 
tion. 

(5) The officer would be justified in chang- 
ing the terms of the agreement to the pre- 
judice of the other party on special consid- 
erations such as difficult foreign exchange 
position cr other matters which have a bear- 
ing on general interest of the State.” 


38. Keeping in view the law' enunciated 
by the Supreme Court, I would now proceed 
to deal with the facts of the case in hand. 
On 27th Oct., 1977, the Chancellor in exer- 
cise of his power under clause © laid down 
a term that the ‘term of the petitioner will 
be renewed’. The wording of the term and 
use of the word ‘will’ clearly indicate that 
the Chancellor definitely wanted to bind 
himself by exercising the statutory power of 
renewal available to him. By incorporating 
this term the Chancellor made ja promise 
and gave an assurance in unequivocal terms 
that the term of the petitioner will be re- 
newed. It is evident from letter, dated 26th 
Oct., 1977, that the then Chancellor treated 
the case of the petitioner as an | exceptional 
one because of his (petitioner's) being an 
eminent educationalist and capable admin- 
istrator and in order to procure ihis services, 
a promise was made for the grant of a se- 
cond term. It is not, that the} Chancellor 
had no power to stipulate such 'a term as 
this term owes its legal efficacy to clauses (6) 
and (7) which confer a power on the Chan- 
cellor to renew a term and also linvest him 
with unfettered power to lay down terms 
and conditions on which the appointment. is 
to be made. The terms and conditions laid 
by the Chancellor have become; conditions 
of service of the petitioner, which are en- 
forceable in the Court of law. | The peti- 
tioner through this petition is praying for 
the enforcement of his legal right which is 
flowing from a term laid down ; under the 
statutory power. The theory of! fettering in 
advance the future exercise of statutory dis- 
cretion would apply where a functionary of 
Government by an act not permissible in 
law, tries to bind the Government. While 
considering the plea of promissory estoppel, 
which plea is available against | respondent 
No. 1 only, the Government is not concern- 
ed at all. The Government is only concern- 
ed with the validity of the Ordinance and 
the Act, which is entirely a separate and in- 
dependent issue. That is why, on this issue 
no arguments were advanced by. ‘the learned 

i 
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Advocate-General, and the matter was left 
to be dealt with entirely by Dr. Chitale, 
learned counsel for respondent No. 1. 


39. The question as to the applicability 
of the doctrine of promissory estoppel 
against the legislative or executive acts of 
the Government does not strictly arise in 
this case as estoppel is not being pleaded 
against any legislative or executive act of 
the Government or its functionaries. It is 
being pleaded against an authority which 
has its own independent existence under the 
Statute, the authority which performs its 
functions and acts under the provisions of 


the Act and the Statute without any inter- 
ference from any other authority. The 
assurance/promise was given by the then 
Chancellor on which the petitioner acted 


and changed his position. As observed ear- 
lier, the Chancellor did not act outside the 
scope of his authority and that being so, 
the doctrine of promissory estoppel would 
apply with full rigour and force in the in- 
stant case. As is evident from the argument 
of Dr. Chitale the only ground on which 
the issue is being contested on behalf of re- 
spondent No. 1 is that the Chancellor had 
no power to grant renewal at the time of 
initial appointment. It is not the case of 
the Chancellor that although promise was 
made by the then Chancellor, but the peti- 
tioner had disentitled himself in equity to 
get renewal because of valid and sound rea- 
sons which did not permit his continuance 
for another term in the interest of the Uni- 
versity. The Court would always decline a 
relief in equity if circumstances are shown 
that the continvance of a person as Vice- 
Chancellor would not be in the interest of 
the University. The Chancellor is not 
powerless and has ample power to protect 
the interest of the University. Even during 
the tenure of office or after the grant of re- 
newal, the Chancellor can always remove a 
Vice-Chancellor for his misconduct. See in 
this connection the judgment of the Supreme 
Court in Dr. Bool Chand v. Chancellor, 
Kurukshetra University, AIR 1968 SC 292, 
where it has been observed thus (paras 11, 
21) :— 

“The power to appoint a Vice-Chancellor 
has its source in the University Act: invest- 
ment of that power carries with it the power 
to determine the employment; but the power 
is coupled with duty. The power may not 
be exercised arbitrarily; it can be only exer- 
cised for good cause, i.e. in the interests of 
the University and only when it is found 
after due enquiry held in manner consistent 
with the rules of natural justice, that the 
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holder of the office is unfit to continue as 
Vice-Chancellor.” 
XX XX XX XX 
XX xX XX 
“The University Act, the Statutes and the 
Ordinances do not lay down the conditions 


«~in which the appointment o? the Vice-Chan- 


cellor may be determined; ror does the Act 
prescribe any limitations upon the exercise 
of the power of the Chancellor to determine 
the employment. But once the appointment 
is made in pursuance of a Statute, though 
the appointing authority is not precluded 
from determining the employment, the deci- 
sion of the appointing authority to terminate 
the appointment may be based only upon 
the result of an enquiry hed in a manner 
consistent with the basic ccncept of justice 
and fairplay,” `- 
XX XX XX XX 
XX XX Xx 

“In the very scheme of our educational 
set up at the University level, the post of 
Vice-Chancellor is of very great importance, 
and if the Chancellor was of the view after 
making due enquiry that a person of the 
antecedents of the appellant was unfit to 
continue as Vice-Chancellor, it would be 
impossible, unless the plea that the Chan- 
cellor acted maliciously or for a collateral 
purpose is made out; for tae High Court to 
declare that order ineffective.” 


49. Thus, when the facts of the case ara 
viewed in: the. light of the observations of 
the Supreme Court in general and the fourth 
principle enunciated in Jit Ram’s case (AIR 
1980 SC 1285) in particular, it is quite evi- 
dent that the Chancellor kad acted within 
the scope of his authorily in laying down 
the term that the term of she petitioner will 
be renewed and that the petitioner had act- 
ed on that promise/assurance and had chang- 
ed his position. In the instant case, estop- 
pel will have to be sustained even if the 
same may be based on an assurance to the 
future because the promisor intended to be 
legally bound and intended his promise to 
be acted upon; with the result that it was 
so acted upon. It was a real promise —~ 
promise intended to be binding, intended to 
be acted upon and in fact acted upon. 


41. It was also sought to be argued by 
Dr. Chitale that in the instant case, even if 
all the averments made in the petition are 
accepted, then also the petitioner has not 
raised a question of estopp2] at all; that the 
petitioner has tried to raise the issue of pro- 
missory estoppel in his pleadings, but from 
the correspondence which was exchanged 
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between the petitioner and the Chancellor, 
no inference can be drawn that any promise 
was given by the Chancellor to the petitioner 
on the basis of which he changed his posi- 
tion to his detriment. Making pointed refer- 
ence to letter dated 25th of Oct., 1977 (An- 
nexure P4) the learned counsel submitted 
that only an offer was made to the petitioner 
to take up the Vice-Chancellorship of one 
of the two Universities, Kurukshetra or 
Rohtak and further a suggestion was made 
that though it may not be a legal bar, yet it 
would seem proper if the petitioner could 
resign the seat in the Assembly. Adverting 
to the reply of the petitioner, dated 26th of 
Oct., 1977, the learned counsel submitted 
that on his own assumption only a sugges- 
tion had come from the petitioner that he 
would get six years as three years’ period as 
mentioned in the charter, would be too brief 
for anybody to build up the institution and 
the other factor mentioned in the letter by 
the petitioner was that he should be allow- 
ed to work without interference from the 
Government Secretariat. 


42. The learned counsel further elaborat- 
ed the point by contending that the peti- 
tioner resigned the seat not because he was 
to get a six years’ period but as he wished 
to devote his whole time in building up the 
University and that the six years’ offer was 
never made by the Chancellor nor was the 
suggestion of the petitioner in this respect 
accepted by him (Chancellor). The learned 
counsel also drew our attention to letter 
(Annexure P/6) addressed to the Chancellor 
wherein the petitioner had written that if he 
(petitioner) was no longer wanted in the 
University, then he might be paid his emolu- 
ments for the remainder of his six years’ 
term and be relieved. From this letter, the 
learned counsel wished to emphasise that 
the petitioner was more keen to get money 
than to get the renewal of his term. Refer- 
ence was also made to letters dated Sth 
Sept., 1980 (Annexure P/38, page 197), dated 
13th Sept., 1980 (Annexure P/42, page 215), 
dated 2ist Sept, 1980 (Annexure P/36, 
page 186), dated 24th Sept., 1980 (Annexure 
P/43, page. 216), dated 4th Oct., 1980 (An- 
nexure P/45, page 219), dated 7th Oct., 1980 
(Annexure P/26, page 153) and dated 8th 
Oct., 1980 (Annexure P/40, page 212) re- 
spectively, to show that in none of these 
letters there was any indication that the 
petitioner had resigned his seat in the Legis- 
lative Assembly because he was to get two 
terms or six years’ tenure as Vice-Chancellor 
and that a promise/assurance had been given 
by the Chancellor in that respect. 
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43. The learned counsel, on the question 
that by resigning the seat from the Legisla- 
tive Assembly, no prejudice had been caused 
to the petitioner, drew our attention to the 
affidavit filed on behalf of the | Chancellor 
wherein material allegations made in the 
petition and which have been ‘reproduced 
in the earlier part of the judgment with re- 
gard to the promissory estoppel have been 
denied. The learned counsel had also sub- 
mitted that as an M. L. A., the! petitioner 
would have only drawn an amount of 
Rs. 78,000/- as emoluments while) as a Vice- 
Chancellor for a period of three; years, he 
had already drawn an amount of Rupees 
1,59,000/- (approximately) as salary. This 
amount he had drawn in addition to the 
T. A. and leave encashment benefits. 


44. On the other hand, it wag submitted 
by Mr. Rao that all the ingredients of the 
doctrine of promissory estoppel jhad been 
pleaded in the petition; that a promise was 
made by the Chancellor to the petitioner that 
his term will be renewed by stipulating such 
a term in the terms and conditions which 
were laid down in exercise of the statutory 
power and that the petitioner acted upon 
that promise and thereby altered | his posi- 
tion; that the petitioner’s terms and condi- 
tions were laid on 27th of Oct., |1977 and 
were conveyed the same day to (him; that 
the petitioner had submitted his jresignation 
on the basis of that promise and thereby 
altered his position to his detriment; that 
by going back on the promise, the petitioner 
who resigned his seat from the |Legislative 
Assembly to which he had been ; elected as 
an independent candidate, has been prejudi- 
cially affected as he no longer Temains a 
Vice-Chancellor and has also lost} his hold 
in politics. 


45. After giving our thoughtful consid- 
eration to the entire matter, we find no 
merit in the contention of the learned coun- 
sel for the respondent. In order ito deter- 
mine if the doctrine of promissory estoppel 
is attracted to the facts of this case or not, 
the pleadings, the documents and other 
factors have to be considered not| in isola- 
tion but their effect has to be seen cumula- 
tively. When the whole case is viewed in 
its totality, then the only possible jconclusion 
that can be drawn is that the petitioner was 
given an assurance by the then ‘Chancellor 
that his term will be renewed and that if 
was on the basis of that assurance that the 
petitioner thought of accepting ithe Vice- 
Chancellorship of the University and resign- 
ing his seat from the Legislative! Assembly. 
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The petitioner, besides being an able educa- 
tionalist, has been a shrewd and seasoned 
politician. If he had not been given the as- 
surance or promise that he would get two 
terms as Vice-Chancellor, then he would 
not have resigned his seat from the Legisla« 
tive Assembly. The assumption of the peti- 
tioner that he would get six years’ tenure is 


not unfounded as foundation for such an. 


assumption is available from the terms and 
conditions. It would be pertinent to observe 
that in the return filed by respondent No. 1, 
it has not been specifically denied that no 
assurance was given by the then Chancellor 
to the petitioner; rather the whole case is 
based on the main legal argument that such 
a term could not be incorporated nor could 
the then Chancellor fetter. his discretion at 
the time of the initial appointment which 
was exercisable in future. The petitioner in 
his pleadings, the relevant portion of which 
has been reproduced in the earlier part of 
the judgment, has clearly laid foundation 
for the applicability of doctrine of promis« 
sory estoppel and those pleas find full sup- 
port from the term that the ‘term will be 
renewed’ and the subsequent correspondence 
which transpired between the pelitioner and 
the Chancellor, wherein the petitioner had 
been requesting the Chancellor to renew the 
term on the basis of that term. There can- 
not be any gainsaying that the petitioner 
did act on the assurance and alter his posi- 
tion and that by itself would be sufficient 
to attract the doctrine of promissory estop- 
pel as has been held by their Lordships of 
the Supreme Court in an unreported deci- 
sion in Bhim Singh v. State of Haryana, 
C. A. No. 1949 of 1979 (since reported in 
AIR 1980 SC 768), wherein it is 
thus :— 


“By virtue of Ext. P.1, the State (respon- 
dent) held out certain specific promises as 
an inducement for the appellants to move 
into a new Department (Agriculture Depart- 
ment). After they had gone over to the 
Agriculture Department, the State, by virtue 
of its Ext. P.3, sought to go back upon the 
earlier promise made in Ext. P.1. The ap- 
pellants having believed the representation 
made by the State and having further acted 
thereon cannot now be defeated of theiv 
hopes which have crystallised into rights, 
thanks to the application of the doctrine of 
promissory estoppel. Wherefore, it is not 
open to the State, according to the law laid 
down by this Court, to backtrack. We, 
therefore, direct the State to implement 
Ext. P.1 and confer such rights and benefits 
as are promised thereunder in entirety.” 


observed - 
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Moreover, to say that it was not to the pre- 
judice of the petitioner to have changed his 
position, is again not correct. To the peti- 
tioner who has been a seasoned politician, 
causing of prejudice has to be presumed as 
by accepting the job of Vice-Chancellor he 
had to forgo his political career. It was 
rightly contended by Mr. Rao that the peti- 
tioner has lost all contacts in his constituency 
and it may not now be possible for him to 
re-establish his political career, that the pre- 
judice caused to the pecitioner cannot be 
judged.from this fact alone that he got 
more emoluments as Vice-Chancellor than 
what he would have got as an M. L. A. and 
that on the facts provec the- only inference 
that could be drawn was that on the basis 
of the promise/assurance the petitioner 
changed his position to his detriment. In 
this view of the matter, I have no hesitation 
in holding that the petitioner has factually 
made out a case for the applicability of 
doctrine of promissory estoppel and no in- 
gredients are wanting in that respect. 

46. In the view I have taken on points 
(A) and (B), it is not nzcessary to record 
any finding on points (C}, (D) and {&)- 


47. This brings me to the contention of 
Mr. Rao on point (F), that non-grant of re- 
newal is as a result of the bias of the Chan- 
cellor, respondent No. 1, against the peti- 
tioner and that the act of respondent No. 1 
in not renewing the term suffers from the 
vice of mala fide. What was submitted by 
Mr. Rao was that Shri G. D. Tapase as- 
sumed charge of the office of Governor of 
Haryana on 28th Feb., 1980; that the Chan- 
cellor immediately thereafter had started in- 
terfering in the affairs of the University and 
wished to project that Łe should have more 
powers and in that respect had sent certain 
suggestions, a copy of which has been at- 
tached as Annexure P.22 with the petition; 
that in order to show his superiority re- 
spondent No. 1 had once told the petitioner 
as to how he had suspended Dr. Hajela, the 
Vice-Chancellor of Allahabad University; 
that the petitioner was never allowed any 
opportunity to meet the Chancellor in pri- 
vate; that the Chancellor differed with the 
petitioner on the question of reservation of 
seats/posts for members of Scheduled Castes/ 
Scheduled Tribes; that -he Chancellor wish- 
ed to nominate one Shri P. S. Azad to the 
Court which was not liked by the petitioner, 
who wrote a D.O. lette? to the Chancellor 
dated 19th Aug., 1980 (Annexure P.29), that 
again the petitioner registered his protest 
with regard to the nomination of certain 
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M. L. A.s by the Chancellor on the Univer- 
sity Bodies; that the petitioner wrote a D.O. 
letter dated 9th Sept, 1980 (Annexure P.35) 
again registering his protest about the state- 
ment made by the Chancellor to the press, 
to the effect that the report of Dulat Com- 
mission had been received and was under 
process; that the Chancellor, who belongs 
to Scheduled Caste and is a Maharashtrian, 
wanted one Mr. Patil from that State to be 
admitted into the Medical College as the 
latter was also a Scheduled Caste,. but the 
petitioner could not oblige the Chancellor; 
that similarly there was a tussle between 
the petitioner and the Chancellor on the 
question of admission of one Rajinder 
Samohtra, son of Gian Chand, an I. A. S. 
Officer, for admission to M. D. Course and 
that the petitioner again could not oblige 
Bharat Tapase son of respondent No. 1, in 
giving admission to one Anurag Srivastava 
to M. B. A. Course. 


48. It was on the basis of the aforesaid 
facts that the petitioner claims that the action 
of the Chancellor in not renewing the term 
suffers from the vice of mala fide. I am 
afraid, I am unable to agree with this con: 
tention of the learned counsel for the peti- 
tioner. The Chancellor in his affidavit has 
denied all the allegations. There can be no 
gainsaying that the Chancellor has certainly 
a tight being the Head of the Institution, to 
send his suggestions. It appears that the peti- 
tioner feels that except him, no other officer 
in the University should have a say in the 
administration or should make any valuable 
suggestions. The pleas on which the peti- 
tioner depends for proving his allegation of 
mala fide not only remain unsubstantiated 
but are flimsy. The Chancellor has a right 
to nominate persons to the Court. It is not 
necessary for him to consult the Vice-Chan- 
cellor. Whe Chancellor can always have 
bona fide difference of opinion with the 
Vice-Chancellor. The Chancellor can even 
make recommendations to the Vics-Chan- 
cellor regarding the admission of certain 
students in the University. Regarding the 
making of the statement to press on Dulat 
Commission report, the petitioner is forget- 
ting that Shri G. D. Tapase must have made 
that statement as Governor and not as Chan- 
cellor. Whe Chancellor is not under the au- 
thority of the Vice-Chancellor: rather the 
acts of the Vice-Chancellor can always be 
scrutinised by the Chancellor whether the 
same are within the four corners of the Act, 
the Statute and the Ordinance or not. The 
Vice-Chancellor cannot dictate the Chan- 
cellor as to how has he to conduct himself 
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regarding the affairs of the University. In 
this view of the matter, I find no merit in, 
the plea of the petitioner that the Chancellor 
did not renew his term as he had bias against 
him and hold that the allegations of mala 
fide are baseless and have not been|substan- 
tiated. | 
49. This brings me to the challenge made 
against the validity of Maharshi Dayanand 
University (Amendment) Ordinance, 1980 
(An Ordinance to amend fhe Act) which 
was promulgated by the Governor òf Har- 
yana in exercise of his powers under Cl. (1) 
of Art. 213 of the Constitution of India on 
1st of Nov., 1980, and of the Amendment 
Act by which after S. 9 of the Act,|the fol- 
lowing section was inserted :— i 

“9-A. Maximum age of Mie 
and Pro-Vice-Chancellor : . 

Notwithstanding anything to the ea 
contained in any law, contract or the Sta- 
tutes, no person shall be appointed; to or 
continue in the office of the Vice-Chancellor 
or Pro-Vice-Chancellor, as the case may be, 
if he has attained the age of 65 years.” 





The Ordinance was to come into force at 
once. Thereafter on 23rd Dec., 1980, the 
Maharshi Dayanand University (Amend- 
ment) Act, 1980 (An Act to amend the 1975 
Act) was enacted resulting into the repealing 
of the aforesaid Ordinance. Section) 9-A in 
the Amendment Act, which has been insert- 
ed after Sec. 9 of the Act, is exactly in the 
identical language as that of the Ordinance. 
In the Amendment Act, there is no date on 
which it was to come into force. | Hence, 
in view of S. 3 (b) of the General [Clauses 
Act, the Amendment Act would be-jdeemed 
to have come into force on the date when 
it was published in the Official Gazette 
i.e. 26th Dec., 1980. 

50. Before 1 advert to the contentions 
raised regarding the validity of the Ordi- 
nance and the Act, an argument of Mr. Rao 
may be noticed that the provisions of Sec- 
tion 9-A of the Amendment Act are to apply 
only to the persons who were appointed as 
Vice-Chancellors after the promulgation of 
the Ordinance. The learned counsel referred 
to the averment made in the written| state- 
ment filed on behalf of respondent No. 3 
wherein, in reply to the plea taken in para- 
graph 30 (G) of the petition, it has been 
stated thus :— 


“It is evident from the above recommen- 
dations of the Committee that the retirement 
age of the Vice-Chancellor should be fixed 
at 65 years. Since comprebensive 'amend- 
ment of tbe Maharshi Dayanand University 
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Act was to take time and a vacancy in the 
office of the Vice-Chancellor, Maharshi 
Dayanand University, Rohtak, has arisen on 
27th of Oct., 1980 and another vacancy of 
Vice-Chancellor in the Kurukshetra Univer- 
sity, Kurukshetra, was to arise on 5th of 
April, 1981, therefore, it was thought expe- 
dient by the Government to decide the point 
relating to the fixation of maximum age of 
the Vice-Chancellor ........ 


On the basis of the aforesaid averment, the 
learned counsel submitted that a vacancy 
that 
that vacancy was likely to be filled and that 
Section 9-A was to cover the appointment 
of a person, which was to be made in that 
vacancy which had already come into exist- 
ence, i.e., on 27th of Oct., 1980 on the ex- 
piry of the term of the petitioner. The 
learned counsel analysed the language ot 
Section 9-A and submitted that the words 
“has attained the age”, would apply to a 
person who was appointed after the promul- 
gation of the Ordinance and who would 
attain the age during the tenure of his office. 
According to the learned counsel, the peti» 
tioner when he was appointed as Vice- 
Chancellor, was already 67 years of age and 
that if the provisions of S. 9-A were to be 
made applicable to him, then instead of the 
words “has attained’, the words “had at- 
tained” would have been used. It was fur- 
ther contended by the learned counsel that 
the words “continue in” again, would apply 
to fresh appointment because a vacancy had 
already existed and that when an appoint- 
ment would be made in that vacancy, then 
the appointee, under the provisions of Sec- 
tion 9-A of the Act would not be entitled 
to continue in the office if he, during his 
tenure, for which he was appointed, attains 
the age of 65 years. Great emphasis was 
laid on the fact that a firm stand has been 
taken on behalf of respondents Nos. 2 and 
3 that a vacancy had come into being on 
27th of Oct, 1980 when the petitioner had 
relinquished the charge of his office and if 
the Ordinance was issued knowing that a 
vacancy existed, then the only possible con- 
struction that could be put on the provi- 
sions of S. 9-A would be that it was to 
apply to an incumbent who was to be ap- 
pointed after the coming into force of the 
Ordinance. 


51. After giving my thoughtful consid- 
eration to the entire matter, I find no merit 
in the contention of the learned counsel. 
Plain analysis of the section, without non 
obstante clause, would show that no person 
shall be appointed to or continue in the 
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office of the Vice-Chancellor or Pro-Vice- 
Chancellor if he has attained the age >f 65 
years. So far as the apzointment of = per- 
son to the office, who has attained the age 
of 65 years is concerned. there is no pro- 
blem because the section is very clear. The 
question that needs determination is as to 
what meaning should be given to the words 
“continue in”. If these words have to be 
interpreted merely on th2 basis of the aver- 
ment made in the written statement ard re- 
produced above, then there might be some 
merit in the contention =f the learned coun- 
sel for the petitioner, but for the correct in- 
terpretation that has to >e put on the words 
‘continue in’ and ‘has atzained’. a fact which 
is patent on the record, has to be kept in 
mind that is, that the petitioner had filed 
this petition in the Court claiming a relief 
that a direction be giver to respondent No. 1 
to issue a notification renewing the term 
and in case this relief is granted by the 
Court, then on the Cte on whica the 
Ordinance was promulgated, the petitioner 
would be deemed to be in office. Though a 
positive stand has been taken by the State 
about the existence of fhe vacancy, yet the 
Court cannot be oblivious of the fact that 
the purpose of the isscance of notification 
was also to meet a situation if the same 
arose in the event of ~he success cf the 
petition. If the language of the section 
without non obstante c.ause and treating the 
petitioner to be in office on the date of pro- 
mulgation of the Ordinance is armlysed, 
then the words ‘continua in’ have necessarily 
to apply to the person who happens to be 
in office and not only to the appointments 
to be made after the promulgation cf the 
Ordinance. There can hardly be any doubt 
that the Ordinance was issued to cover the 
case of the petitioner also; otherwise the 
non obstante clause is 20t only superfiuous 
but meaningless too. The non obstante 
clause has been introduzed in order to over- 
come the term which Las been prescribed 
by the Chancellor in the terms and condi- 
tions by which it has been stipulate¢ that 
the term of the petitioner will be renewed. 


52. Mr. Rao, learnel counsel fcr the 
petitioner, was right in contending thet the 
words “continue in” would apply to a per- 
son who is in office on the date of promul- 
gation of the Ordinance and as earl-er ob- 
served, if the petition succeeds, thea the 
petitioner would be cortinuing in offce on 
the date when the Ordinance was p-omul- 
gated. 

§3. The whole case zf the learned coun- 
sel proceeds on the assumption that there is 
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a vacancy in existence on the date when 
the Ordinance was promulgated, but as ear- 
lier observed the factum of the pendency of 
this petition has also to be kept in mind. 
The matter may further be elucidated by 
taking this example: Suppose, after the 27th 
of Oct., 1980 and before the promulgation 
of the Ordinance, a person had been ap- 
pointed as Vice-Chancellor at the age of 
641/2 years for a term of three years. 
could it be said in such a case that the pro- 
visions of the section would not apply to 
such an appointee? Obviously, the answer 
has to be in the negative because a person 
is continuing in office on the date of pro- 
mulgation of ‘the Ordinance. Similarly, in 
the event of the success of this petition, the 
petitioner would be continuing in office on 
the date of promulgation of the Ordinance. 
Thus, viewed from any angle, I find no 
merit in the contention of the learned coun- 
sel that the provisions of S. 9-A are not to 
apply to the petitioner and have to be made 
applicable to any appointment made after! 
the promulgation of the Ordinance. 

54. I would now deal with the contention 
raised by Mr. Rao regarding the validity of 
the Act and the Ordinance, which is found- 
ed on Art. 14 of the Constitution, 


55. The scope and effect of Art. 14 as 
it protects all persons against discriminatory 
and hostile legislation have been discussed 
and explained by the Supreme Court in a 
series of cases. Among the important judg- 
ments of the Supreme Court relating to the 
doctrine of equality before law which have 
been treated as leading authorities, must be 
mentioned the following :— 

Budhan Choudhry v. State of Bihar, AIR 
1955 SC 191; Ram Krishna Dalmia v. Jus- 
tice S. R. Tendolkar, AIR 1958 SC 538. 


In Budhan Choudhry’s case, 
Court summed up the law as 
p. 193):— 

“It is now well established that while Arti- 
cle 14 forbids class legislation, it does not 
forbid reasonable classification for the pur- 
poses of legislation. In order, however, to 
pass the test of permissible classification two 
conditions must be fulfilled, namely; (i) that 
the classification must be founded on an in- 
telligible differentia which distinguishes per- 
sons or things that are grouped together 
from others left out of the group and, 
Gi) that that differentia must have a rational 
relation to the object sought to be schieved 
by the statute in question. The classifica- 
tion may be founded on different bases; 
namely, geographical, or according to objects 


the Supreme 
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or occupations or the like. What ig neces- 
sary is that there must be a nexus between 
the basis of classification and the object of 
the Act under consideration, It is also well 
established by the decisions of this Court 
that Art. 14 condemns discrimination not 
only by a substantive law but also by a law 
of procedure.” 
In Ram Krishna Dalmia’s case (AIR 1958 
SC 538) (supra), the Supreme Court after 
quoting the above passage, proceeded to ob- 
serve as follows (paras 11, 12} :— 


“The principle enunciated above has been 
consistently adopted and applied in! subse- 
quent cases. The decisions of this! Court 
further establish — i 

(a) that a law may be constitutional even 
though it relates to a single individual if, on 
account of some special circumstances or 
reasons applicable to him and not applicable 
to others, that single individual may be 
treated as a class by himself; | 

(b) that there is always a presumption in 
favour of the constitutionality of an| enact- 
ment and the burden is upon him who 
attacks it to show that there has been a 
clear transgression of the constitutional prin- 
ciples; 

(c) that it must be presumed rie the 
Legislature understands and correctly 
ciates the need of its own people, that its 
laws are directed to problems made manifest 
by experience and that its discriminations 
are based on adequate grounds; 

(d) that the Legislature is free to recognise 
degrees of harm and may confine its|restric- 
tions to those cases where the need is deem- 
ed to be the clearest; i 





(e) that in order to sustain the presump- 
tion of constitutionality the Court may take 
into consideration matters of common know- 
ledge, matters of common report, the|history 
of the times and may assume every state of 
facts which can be conceived existing, at the 
time of legislation; and | 


(f) that while good faith and knowledge 
of the existing conditions on the part of a 
Legislature are to be presumed, if there is 
nothing on the face of the law or the sur 
rounding circumstances brought to the notice 
of the Court on which the classification 
may reasonably be regarded as based, the 
presumption of constitutionality cannot be 
carried to the extent of always holding that 
there must be some undisclosed and un- 
known reasons for subjecting certain’ indivi- 
duals or corporations to hostile or , discri- 
minating legislation. | 
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The above principles will have to be con. 
stantly borne in mind by the Court when it 
is called upon to adjudge' the constitutiona~ 
lity of any particular law attacked as discri- 
minatory and violative’ of the equal protec- 
tion of the laws. 


(12) A close perusal of the decisions of 
this Court in which the above principles 
have been enunciated and applied by this 
Court will also show that a statute which 
may come up for consideration on a ques- 
tion of its validity under Art. 14 of the Con- 
stitution may be placed in one or other aE 
the following five classes :— 

G) A statute may itself indicate the pers 
sons or things to whom its provisions are 
intended to apply and the basis cf the classi- 
fication of such persons or things may ap-. 
pear on the face of the statute or may be 
gathered from the surrounding circumstances 
known to or brought to the notice of the 
Court. In determining the validity or other- 
wise of such a statute the Court has to ex« 
amine whether such classification is or can 
be reasonably: regarded as based upon some 
differentia which distinguishes such persons 
or things grouped together from those left 
out of the group and whether such differen- 
tia has a reasonable relation to the object 
sought to be achieved by the statute, no 
matter whether the provisions of the statute 
are intended to apply only to a particular 
person or thing or only to a certain class of 
persons or things. Where the Court finds 
that the classification satisfies the tests, the 
Court will uphold the validity of the law, as 
it did in Charanjitlal v. Union of India (B) 
(AIR 1951 SC 41) (supra); State of Bombay 
v. F. N. Balsara (C) (AIR 1951 SC 318) 
(supra); Kedar Nath Bajoria : v, State of 
West Bengal, 1954 SCR 30:(AIR 1953 SC 
404) @; V. M. Syed Mohammad & Co. v. 
State of Andhra, 1954 SCR 1117:(AIR 
1954 SC 314) (J) and Budhan Choudhry v. 
State of Bihar (A) (AIR 1955 SC 191) 
(supra). 


Gi) A statute may direct its provisions 
against one individual person or thing or to 
several individual persons or things but no 
reasonable basis of classification may appean 
on the face of it or be deducible from the 
surrounding circumstances, or matters of 
common knowledge. In such a case the 
Court will strike down the law as an in- 
stance of naked discrimination, as it did in 
Ameerunnissa Begum v. Mahboob Begum, 
1953 SCR 404:(AIR 1953 SC 91) (K) and 
Ramprasad Narayan Sahi v. State of Bihar, 
1953 SCR, 1129: (AIR 1953 SC 215) Œ). 
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(iii) A statute may nat make any classifi- 
cation of the persons or things for the pur- 
pose of applying its provisions but may 
leave it to the discretion of the Government 
to select and classify persons or things to 
whom its provisions are to apply. In deter- 
mining the question of she validity or other- 
wise of such a statute the Court will not 
strike down the law ou: of hand only be- 
cause no classification eppears on its face 
or because a discretion is given to the Gov- 
ernment to make the selection or classifica- 
tion but will go on to examine and ascer- 
tain if the statute has laid down any princi: 
ple or policy for the guidance of the exer- 
cise of discretion by the Government in the 
matter of the selection or classification. 
After such scrutiny the Court will strike 
down the statute if it djes not lay down any 
principle or. policy for guiding the exercise 
of discretion by the Gcvernment in the mat- 
ter of selection or classification, on the 
ground that the statutz provides for the 
delegation of arbitrary and uncontrolled 
power to the Government)so as to enable it 
to discriminate between persons or things 
similarly situate and tkat, therefore, the dis- 
crimination is inherent in the statute itself. 
In such a case the Court will strike down 
both the law as well as the. executive action 
taken under such law, as it did in State of 
West Bengal v. Anwar Ali Sarkar (D) (AIR 
1952 SC 75) (supra); Dwarka Prasad v. State 
of Uttar Pradesh, 1954 SCR 803: (AIR 1954 
SC 224) (M) and Dhirendra Kumar Mandal 
v. Superintendent and Remembrancer of 
Legal Affairs, (1955) 1 SCR 224: (AIR 1954 
SC 424) N). 


(iv) A statute may not make a classifica- 
tion of the persons or things for the purpose 
ef applying its provisions and may leave it 
to the discretion of the Government to se- 
lect and classify the persons or things to 
whom its provisions are to apply but may 
at the same time lay Cown a policy or prin- 
ciple for the guidance of the exercise of 
discretion by the Government in the matter 
of such selection or classification; the Court 
will uphold the law az constitutional, as it 
did in Kathi Raning Rawat v. The State of 
Saurashtra (Œ) (AIR. 1952 SC 123) (supra). 


(v) A statute may rot make a classifica- 
tion of the persons or things to whom their 
provisions are intended to apply and leave 
it to the discretion of the- Government to 
select or classify the persons or things for 
applying those provisions according to the 
policy or the principle laid down by the 
statute itself for guidance of the exercise of 
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discretion by the Government in the matter 
of such selection or classification. If the 
Government in making the selection or 
classification does not proceed on or follow 
such policy or principle, it has been held 
by this Court, e.g. in Kathi Raning Rawat 
v. The State of Saurashtra (Œ) (supra) that 
in such a case the executive action but not 
the statute should be condemned as uncon- 
stitutional,” 


56. We have, therefore, to approach the 
problem posed before us bearing in mind 
the above principles laid down by the 
Supreme Court insofar: as they may be ap- 
plicable to the facts of the present case. 


57. It was contended by Mr. Rao, learn- 
ed counsel, that the petitioner had acquired 
a vested right to hold the office of the Vice- 
Chancellor for a period of three years more, 
on the basis of the promise/assurance given 
by the Chancellor to renew his term, that 
such a right could not be taken away during 
the currency of the period by any legisla- 
tive enactment, that the provisions of S. 9-A 
so far as they provide that no person shall 
continue in office who has attained the age 
of 65 years, are primarily and only aimed 
at the petitioner as on the date when the 
legislation was brought, by virtue of the 
term in the terms and conditions laid down 
by the Chancellor, the petitioner was to 
continue as Vice-Chancellor for another 
term of three years, that the petitioner, if 
at all, could be removed from his office by 
the Chancellor in the terms of law laid down 
in Bool Chand’s case (AIR 1968 SC 292), - 
but now in view of the provisions of Sec- 
tion 9-A, on the date of the promulgation 
of the Ordinance or on the date when the 
Act was published and came into force, the 
petitioner would be deemed to have been 
removed from the office of the Vice-Chan- 
cellor, that the only object of the legislation 
was to ease out the petitioner and that there 


‘iS no nexus or connection between the basis 


of the classification and the object of the 
legislation. It was further vehemently con- 
tended by the learned counsel that though 
it was open to the Legislature in an appro- 
priate case to make certain provisions appli- 
cable to only one individual or a group of 
individuals, yet the classification that is 
effected by the Statute has to ke a classifica- 
tion founded on intelligible differentia and 
that differentia must have a rational relation 
to the object sought to be achieved by the 
Statutes. Applying the test laid down by 
the Supreme Court, the learned counsel 
urged that the impugned Iegislation must be 
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considered to be violative of Art. 14 cf the 
Constitution. 


| 

58. On the other hand, it was submitted 
by the learned Advocate-General that the 
fixing of the age by enacting S. 9-A is not 
arbitrary as the same has been fixed keeping 
in view the reports of the eminent: persons 
and also the report of the Sub-Committee 
of which the petitioner was the Chairman, 
that the legislation is not aimed at ‘the peti- 
tioner, but bas been made with regard to 
the office of the Vice-Chancellor, that the 
legislation does not make any distinction 
between the sitting Vice-Chancellor | and the 
Vice-Chancellor to be appointed after the 
enactment and that the legislation has not: 
been aimed at particularly against the peti- 
tioner though incidentally it has ‘ affected 
him adversely. 


t 

59. Dr. Chitale supported the stand taken 
by the learned Advocate-General and but- 
tressed his argument by contending ‘that. the 
legislation applies universally to everyone 
who was and is to occupy the office, ‘that the 
stand of the petitioner is not only untenable 
but unreasonable also as what he wishes the 
Legislature to do, is to carve out an excep- 
tion for him and make special enactment 
which could facilitate him to continue in the 
said office, that if the plea of the petitioner 
is accepted, then at no point of time would 
the Legislature be able to make a law as it 
would invariably affect a person in! office, 
that no vested right has accrued to the peti- 
tioner in the instant case, that fixation of 
age limit resulting in reduction of: period of 
tenure is not a punishment, nor does! it con- 
stitute removal and that the Act is à valid 
Piece of legislation and has been ‘enacted 
with a view to achieve a laudable| object 
for which repeatedly emphasis has been laid 
by various Committees. 


60. I now proceed to consider as to whe- 
ther the petitioner has been able to establish 
that the words ‘continue in .... if he has 
attained the age of 65 years’ in Section 9-A 
so far as they are made applicable to him 
are discriminatory and, as such, violative of 
Article 14 of the Constitution. 


61. The petitioner was appointed! Vice- 
Chancellor on 27th Oct., 1977, for al period 
of three years, which tenure was to, be re- 
newed for another term of three years, In 
the earlier part of the judgment I have 
already held that the petitioner is entitled 
to the renewal of the term on the basis of 
the promise made and assurance given by 
the then Chancellor and on account of that 
finding the petitioner is entitled to continue 
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and Pro-Vice-Chancellor. 
. Commission (1964-66) appointed by the Gov- 
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and would be deemed to have continued as 
Vice-Chancellor with effect from 27th Oct., 
1980, for another period of three years. 
Normally, ihe petitioner would be entitled 
to continue in that post for the full term 
which will expire only at the end of Oct, 
1983. Now this term has been abruptly cut 
short by issuing the impugned Ordinance 
on Ist Nov., 1980, by which after Sec. 9, 
Section 9-A has been introduced, which puts 
a bar on a person to continue as Vices 
Chancellor who has attained the age of 65 
years. This Ordinance was later on replac« 
en the Amendment Act on 26th Dec. 


62. The Statement of Objects and Rea- 
sons, which necessitated the insertion of 
Sec. 9-A, as given in the Bill, which was in- 
troduced in the Vidhan Sabha for amending 
the Act, reads as under.:-— 


“The Act and Statutes of Maharshi Daya- 
nand University, Rohtak did not provide 
any retirement age for the Vice-Chancellor 
The , Education 


ernment of India and the Committee on tha 
Governance of Universities and Colleges 
(1971) appointed by University Grants Com- 
mission had recommended that the retire- 
ment age of the Vice-Chancellor should be 
prescribed at 65 years. Keeping in view the 
expediency of the circumstances the Gover- 
nor of Haryana promulgated the Maharshi 
Dayanand University (Amendment) Ordin- 
ance, 1980 (Haryana Ordinance No. 5 of 
1980) to amend the Maharshi Dayanand 
University Act, 1975, by way of insertion 
of following section in the Haryana Act, 
25 of 1975 :— 


9-A. Maximum age of Vice-Chancelloy 
and Pro-Vice-Chancellor.— 


Notwithstanding anything to the contraiy 
contained in any law, contract or the Sta- 
tutes, no person shall be appointed to, ov 
continue in, the office of the Vice-Chancellop 
or Pro-Vice-Chancellor, as the case may be, 
if he has attained the age of sixty-five years.” 
From the aforesaid statement, it is evident 
that as no age of retirement was provided 
for the post of Vice-Chancellor and Pro- 
Vice-Chancellor and as the Education Com- 
mission appointed by the Government of 
India and the Committee on the Governance 
of Universities and Colleges (1971) appoint~ 
ed by the University Grants Commission 
had prescribed the retirement age of a Vice- 
Chancellor at 65 years, it was thought ex- 
pedient to make the necessary amendment 


in the Act and it was this object which re- 
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sulted in the promulgation of the Ordinance 
and the Amendment Act. 


63. In the written stctement, the stand 
taken on behalf of respondent No. 3 with 
regard to the promulgation of the Ordinance 
and the enactment of the Amendment Act, 
is as follows :— 


“With regard to para 30-E of the petition 
it is submitted that in order to make com- 
prehensive amendments, in the light of the 
guidelines/recommendations of the reports 
of (a) Education Commission, (b) Report of 
the Committee on Model Act for Univer- 
sities and, (c) the report of the Committee 
on Governance of Universities and Colleges 
Part I, the Haryana Government constituted 
a Committee vide notification No. 45/1-80- 
ED-1 (6), dated 8th August, 1980 comprising 
the petitioner as its Cheirman and 8 other 
members. It may further be submitted that 
the Committees mentionzd at (a) and (c) in 
this para have recommended 65 years as the 
maximum age for the Vice-Chancellor to 


“hold office. The Committee on Model Act 


for Universities in its Report had also 
favoured the idea of fixation of maximum 
age limit for the incumbent of the Vice- 
Chancellorship. x x x x x 


x x x x x x 


The allegation of the petitioner that the 
Government of Haryana has been contemp- 
tuous of the recommendations of the 
Gajendragadkar Committee regarding the 
Governance of Universities, is wrong and 
hence denied. As is evident from the:sub- 
mission made above, tke Government has 
already constituted a Committee, consisting 
of 9.members including the petitioner as its 
Chairman, to suggest necessary amendments 
in the Maharshi Dayanand University Act 
keeping in view the gu-delines of the afore- 
said Committees including the Gajendra- 
gadkar Committee. x x x x 


x x x x x x 


It is submitted that Uriversity Grants Com- 
mission vide its letter ated 2-4-1979 had 
agreed, in principle, to declare the Maharshi 
Dayanand University, Rohtak, fit to receive 
Central assistance in terms of S. 12-A of the 
University Grants Commission Act, provid- 
ed that the Slate Government/University 
amend the Act and Statutes of the Univer- 
sity in accordance with the general observa- 
tions made by the Education Commission 
(1964-66) appointed by the Government of 
India and the Committee on Governance 
of Universities and Coileges (1971), appoint- 
ted by the University Grants Commission. 
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The Education Commission in this regard 
in its report, has observed :— 

‘The retirement age for the Vice-Chan- 
cellor should be 65 years, an exception be- 
ing made in the case of exceptionally quali- 
fied person of All-India eminence’. The 
Report of the Committee on Governance 
of Universities and Colleges has observed 
as under :— 


‘In regard to the question of prescribing 
an age limit of retirement for Vice-Chan- 
cellor, it may be observed that where the 
post of Vice-Chancellor is honorary and the 
Vice-Chancellor is expected and required to 
work voluntarily, it may not be realistic to 
lay down any age limit. We may add that 
some of the distinguished full time salaried 
Vice-Chancellors who at the time of their 
appointment or during their tenure had 
crossed the age of 65 years are known to 
have rendered signal service to their respec- 
tive Universities. Nevertheless, we think in 
view of the arduous duties, the office of the 
Vice-Chancellor should be a whole-time 
salaried one, and the Vice-Chancellor should 
retire on completing the age of 65 years.’ 


It is evident from the above recommenda- 
tions of the Committees that the retirement 
age of the Vice-Chancellor should be fixed 
at 65 years. Since comprehensive amend- 
ment of the Maharshi Dayanand University 


_Act was to take time and a vacancy in the 


office of the Vice-Chancellor, Maharshi 
Dayanand University, Rohtak, has arisen on 
27-10-80 and another vacancy of Vice-Chan- 
cellor in the Kurukshefra University, Kuru- 
kshetra was to arise on 5-4-1981, therefore, 
it was thought expedient by the Government 
to decide the point relating to the fixation 
of maximum age of the Vice-Chancellor. x x 
x x x x x x 


The contention of the petitioner that no 
legislation extraordinary or ordinary was at 
all needed is wrong, misconceived and hence 
denied. It is submitted that the said Ordin- 
ance (now Act No. 40 of 1980) had not 
been issued in respect of the petitioner only, 
but it will regulate all the future appoint- 
ments of Vice-Chancellors and Pro-Vice- 
Chancellors.” 


64. From the pleas reproduced above, it 
is again quite clear that the firm stand taken 
on behalf of the State is that the promulga- 
tion of the Ordinance and the enactment of 
the Amendment Act was to give effect to 
the recommendation made earlier by the 
Education Commission and the Committee 
on the governance of Universities and Col- 
Teges that the retirement age of the Vice- 
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Chancellors should be fixed at 65 jyears and 
that the impugned legislation is not at all 
aimed at the petitioner, but is to, regulate 
all the future appointments of Vice-Chan+ 
cellors and Pro-Vive-Chancellors. | 

65. Before adverting to the merits of the 
contention, it may be made clear ‘that the 
Education Commission was appointed as far 
back as 1964, which had recommended the 
retirement age at 65 years, while the Com- 
mittee on the governance of Universities 
and Colleges was constituted in the year 
1971, which again had suggested the retire- 
ment age at 65 years. But in spite of both 
these reports, the Act which came into force 
in the year 1975, under which the, Univer- 
sity was established, did not provide for any 
retirement age. It appears that these reports 
remained lying in a cold storage and were 
not given effect to by the Legislature either 
at the time of the enactment of the Act or 
thereafter, and it was ouly on Ist Nov., 
1980, and that too in the shape of an Ordin- 
ance that the retirement age of the Vice- 
Chancellor was fixed at 65 years. | This is 
how the impugned legislation bad come into 
being. 

66. Coming to the merits of this matter, 
on consideration of the entire material in 
the light of the facts of the case in hand 
and the law enunciated by their Lordships 
of the Supreme Court, we find: considerable 
force in the contention of the learned coun- 
‘sel, Mr. Rao. | 


67. The first question that needs deter- 
mination is whether by the impugned legis- 
lation, has any distinction been made be- 








tween sitting Vice-Chancellor and the Vice-' 


Chancellors to be appointed thereafter and 
in case such a distinction has been 
then is there any rational relation | of the 
differentia to the object sought to be achiev- 
ed? As is evident from the contention of 
the learned Advocate-General, no; distinc- 
tion has been made between sitting Vice- 
Chancellor and the Vice-Chancellors to be 
appointed after the enactment nor| is the 
legislation aimed against the petitioner. if 
the case has to be judged in the light of. the 
phraseology used in the section, then there 
may be some merit in the contention of the 
learned Advocate-General, but if the impact 
and the ultimate effect of the legislation is 
seen, then the argument of the learned Ad- 
vocate-General loses all its force. For the 
proposition that it is not the phraseology 
but the effect of the law which has to be 
seen, reference may be made to the follow- 
ing observations of the Supreme Court in 
Khandige Sham. Bhat vV. Agricultural In- 
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the future appointees also. 
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591, which read as under (para 7) :— 


“Though a law ex facie appears to treat 
all that fall within a class alike, if in effect 
it operates unevenly on persons or property 
similarly situated, 7t may be said that the law 
offends the equality clause. It will then be 
the duty of the Court to scrutinise the effect 
of the law carefully to ascertain its real im- 
pact on the persons or property similarly 
situated. Conversely, a law may treat per- 
sons who appear to be similarly situate 
differently; but on investigation they may be 
found not to be similarly situate. To state 


it differently, it is not the phraseology of a 


statute that governs the situation but the 
effect of the law that is decisive.” 

Coming to the impugned provision, a little 
scrutiny of the same would clearly show that 


the words ‘continue in — if he attains the. 


age of 65’ are solely meant for the petitioner 
and none else. The first term of the peti- 
tioner was to expire on 27th of Oct., 1980, 
and on the basis of the promise, he was 
entitled to get the renewal of the term. If 
the renewal had been granted, then be would 
have continued as Vice-Chancellor for an- 
other term of three years. As the term was 
not renewed, the present petition was filed. 
In the event of the petitioner getting the re- 
lief claimed, he wauld be deemed to be con- 
tinuing Vice-Chancellor for another term. 
In other words, on Ist of Nov., 1980, when 
the Ordinance was promulgated, the peti- 
tioner would be Vice-Chancellor in office and 
the words ‘continue in’ would apply only to 
him. 

68. As is evident from the contentions of 
the learned counse! for the respondents, the 
firm stand taken by them is that no distinc- 
tion has been made between the sitting Vice- 
Chancellor and the Vice-Chancellors to be 
appointed in future inasmuch as the words 
‘continue in — if he attains the age of 65° 
are not only to apply to the petitioner but to 
In my opinion, 
the stand taken by the learned counsel for 
the respondents is not sustainable. Though 
the language of the section is couched in 
such a manner so as to give an impression 
that the impugned provisions are also to 
apply to future appointees, yet the impact 
and ultimate effect of the legislation is only 
on the petitioner. There can be no gain- 
saying that in the wake of the provisions of 
Section 9-A, the Chancellor is normally ex- 
pected to appoint a person as Vice-Chancel- 
lor for a ferm which he is able to complete 
before attaining the age of 65. It is again 
equally clear that an appointee to this high 
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office would also not ordmarily accept an 
office the tenure of which he is unable to 
complete. In this situation, there may not 
be any occasion for the applicability of the 
words ‘continue in’ so far as the future ap- 
pointees are concerned. I Jo not agree with 
the learned Advocate-Genezal that the legis- 
lation is not aimed at perticularly against 
the petitioner though it may be affecting 
him also adversely. Rather the legislation 
so far as it uses words ‘continue in’, in the 
circumstances of the case, is only directed 
against the petitioner and. petitioner alone 
and is making a positive Cistinction between 
the sitting Vice-Chancellor and the Vice- 
Chancellors to be appointed after the enact- 
ment. 

69. Furiher, the petitioner is not wanting 
any exception to be carved out in his favour 
in order to facilitate his continuing in the 
office, as was contended be Dr. Chitle. The 
petitioner is only pleading that the impugned 
legislation is discriminatory and hostile 
against him and he has been successful in 
establishing the same. It is correct that in 
view of the law laid down in Ram Krishna 
Dalmia’s case (AIR 1958 5C 538) (supra), a 





legislation can relate to sirgle individual, but 
then there have to be some special circum- 
stances or reasons applicatle to him and not 
applicable to others, whick may warrant the 
treatment of that individual as a class by 
himself. In the instant cese, the only pur- 
pose sought to be achieved through the legis- 
lation is to remove the petitioner. The post 
which the petitioner was holding is a tenure 
post and the petitioner as a result of the 
promise, has acquired a right to continue in 
the post. i i 

70. Mr. Gour, learned Advocate-General, 
had also drawn our attention to Ordinance 
No. 4 of 1980 issued with regard to Kuru- 
kshefra University wherein Sec. 8-A, which 
is exactly in similar terms as Section 9-A, 
has been introduced, in order to show that 
the petitioner alone has not been singled ont 
and that age limit has also been fixed in tha 
case of the Vice-Chancellor of Kurukshetra 
University. In our view, the issuance of 
this Ordinance is of no assistance in up- 
holding the vires of the impugned legislation. 


In Kurukshetra University, the Vice-Chan- 


cellor’s term was to expire on Sth of April, 
198i. There was absolute.y no occasion for 
issuing an Ordinance and introducing Sec- 
tion 8-A in respect of tha: University on 1st 
of Nov., 1980, especially when the Legisla- 
tive Assembly was to meet in -Dec., 1980, 
when the Act of the University could be 
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suitably amended. Further, the Vice-Chan- 
cellor of Kurukshetra University was much 
below the age of 65 years and in his case, 
the words ‘continue in’ would be meaning- 
less. Moreover, after the expiry of his 
tenure on Sth of April, 1981, a fresh ap- 
poiniment, if any, would have been made by 
the Chancellor in the light of provisions of 
Section 8-A. Thus the issuance of Ordinance 
and putting of the words ‘continue in’ in 
Section 8-A of the Kurukshetra University 
Act were only with a view to give out an 
impression that the amendment was being 
made in respect of all the Vice-Chancellors 
and that the petitioner was not being singled 
out. 

71. The next question that needs deter- 
mination is whether there is a reasonable 
basis for grouping the petitioner as a class 
by himself and does that reasonable basis 
appear either in the Statute itself or is de- 
ducible from other surrounding circum- 
stances? Again, the answer has to be in 
the negative. 

72. The amendment in the Act has been 
brought in on the basis of the reports of the 
Commission and the Committee as a result 
of which the retirement age has been fixed 
at 65, but nowhere in those reports any in- 
dication is available that a person who was 
validly appointed should not be allowed to 
complete his tenure in the event of his at- 
taining the age of 65 years. The Vice-Chan- 
cellor holds a very important and honoured 
position in the University and this office in 
the various Universities all over the couniry 
has always been manned by jurists or 
eminent and able educationalists. The choice 
of the person to be appointed as- Vice-Chan- 
cellor is the sole prerogative and within the 
absolute discretion of the Chancellor. By 
bringing a legislation of the kind which 
virtually results in the removal of the in- 
cumbent instantaneously, no reasonableness 
can be attributed. The dominant intention 
appears to be to remove the petitioner 
through this colourable legislation. If the 


-petitioner was not liked and was misconduct- 


ing himself, then he could certainly be re- 
moved in terms of the Jaw laid down in 
Bool Chand’s case (AIR 1968 SC 292) 
(supra). As a result of the impugned legis- 
lation, the petitioner on Ist Nov., 1980 
would cease to hold the office of the Vice- 
Chancellor. The effect of the legislation is 
that the incumbent would be on the road 
and would not even get breathing time for 
making alternative arrangements for 


his] { 
living etc. The Commission and the Com-'| 
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mittee had only recommended the retirement 
age to be fixed, but their reports could not 
be used for the purpose of bringing in a 
legislation which could make a mockery of 
the high office of the Vice-Chancellor and 
could result in inflicting a punishment of re- 
moval by cutting short the period of his 
tenure. I do not see any policy, underlying 
the Act justifying this differential treatment 
accorded to the petitioner. While all the 
Vice-Chancellors appointed under the Act 
would hold office for the full period of their 
tenure for which they are appointed, the 
petitioner is being literally forced out of 
office on the day the Ordinance is pro- 
mulgated. | 


73. Further, as to why the petitioner has 


been singled out and distinguished from the 
Vice-Chancellors, to be appointed after the 
enactment, remains unexplained. ` The peti- 
tioner, on the date of initial appointment, 
was of 67 years of age. For the| full period 
of his first term, he had fully discharged the 
functions of his office. There isi no allega- 
tion nor is there any suggestion that he is 
not physically or mentally fit. 

74. To further show the unreasonableness 
and arbitrariness of the impugned legislation, 
I propose to take an example on which ques- 





tions were also put to the learned counsel ° 


for the respondents. Suppose on the basis 
of the reports etc., the impugned legislation 
had been brought in on 1st Nov.; 1977, i. e, 
five days after the initial appointment of the 
petitioner, then could it be said that the 
petitioner who was above 67 years of age at 
the time of the initial appointment, would 
not continue in office and would cease to be 
a Vice-Chancellor? Could such a legisla- 
tion be defended by putting up'a defence 
that the same was not aimed at the peti- 
tioner though it was likely to affect him 
incidentally? Could it be said that there is 
a reasonable basis for grouping! the peti- 
tioner as a class by himself? Could it be 
said that there was a reasonable nexus of 
ithe legislation with the object sought to be 
achieved? On a reasonable approach, the 
answer to all these questions has to be in the 
negative. If this legislation had |come into 
being on Ist of Nov., 1977, then the same 
would have been struck down on ithe ground 
that it had been brought in only with a view 
to remove the petitioner. If this could be 
[the result with regard to the legislation which 
if it had been brought immediately after the 
initial appointment of the petitioner, then I 
fail to understand how the present legisla- 
tion would be good which has been brought 
in after five days of the renewal of the term 
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I cannot, for a moment, 
appreciate as to on what basis a legislation 
can be supported, which results into snap-| 
ping of the statutory term on the Sth day of; 
its start. There can be no gainsaying that 
the service of the petitioner is sought to be 
terminated forthwith by enacting S. 9-A of, 
the Act. 
legislation a device has been adopted for! 
terminating the services of the petitioner. 

75. It would not be out of place to ob- 
serve that the words “continue in” appear 
to have been incorporated in the impugned 
provision’ as there must have been an ap- 
prehension that if this petition is allowed, 
then the petitioner would be deemed to con- 
tinue is office as Vice-Chancellor, In other 
words, the present legislation is only to cover 
a situation which may arise in the event of 
the success of the petition, as it is then only 
that the petitioner would be continuing as 
Vice-Chancellor. Further, the non obstante 
clause in the section, again, has been added 
in order to avoid the term incorporated in 
the terms and conditions on the basis of 
which this petition has been filed. 

76. Moreover, except the Statement of 
Object and Reasons, which has been re- 
produced in the earlier part of the judg- 
ment, no other surrounding circumstances 
were brought to our notice to support the 
discriminatory legislation. But Mr. Rao, 
learned. counsel for the petitioner, did point 
out the following facts in support of the 
plea raised by the petitioner. 

77. On 10th of Sept., 1979, a statement 
alleged to have been made by respondent 
No. 2, appeared in the newspaper that the 
petitioner was being suspended as he was 
unwilling to go on leave, though on 13th 
Sept., 1979, a statement was issued by res- 
pondent No. 2 denying the making of any 
such statement, Apprehending the suspen- 
sion, ihe petitioner filed C. W. P. No. 3228 
of 1979 in this Court, on which an ad 
interim order staying his suspension was 
passed. In response to the notice of motion 
issued, the Chancellor pleaded that so far ag 
he was concerned, no action was under con- 
templation against the petitioner, with the 
result that the petition -was dismissed in 
limine on 20th of Sept., 1979. 


78. However, on the next day, i.e., 21st 
Sept., 1979, the Chancellor suspended the 
petitioner pending enquiry against him by 
the Commission of Enquiry set up by the 
Government. The petitioner again filed a 
petition. C. W. P. No. 3385 of 1979 
reported in 1980 Lab IC 630 (Punj & Har) 
(FB) in this Court, calling in question the 
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legality of the suspension order. The. Mors 


Bench issued notice of mction and” also 
granted ad interim stay of the operation of 
the order of the petitioner’s suspension. The 
writ petition was contested 01 behalf of the 
respondents, which was ultimately allowed 
on the ground that there wes no power of 
suspension with the Chancellor under the Act 
and accordingly the order of suspension was 
set aside on 16th November, 1979. 


79. The matter did not rest here as 8 days 
after the decision of the wit petition, an 
Ordinance (No. 11 of 1979) was promulgated 
empowering the Chancellor to, {a) suspend 
the Vice-Chancellor; (b) to caange the terms 
and conditions of his appointment and’ (c) 
to terminate Vice-Chancellcr’s services on 
three months’ notice or on payment of three 
months’ salary. It would 5e pertinent to 
point out at this stage that no similar 
Ordinance was issued in respect of Kuru- 
kshetra University and Mr. Bao was right in 
contending that pattern of wniformity advo- 
cated by the State is only a farce. Facing 
some action on the basis of the Ordinance, 
the petitioner approached the Supreme Court 
and filed a petition (C. W. F. No. 1518/1979) 
for the striking down of Ordnance No. 11 of 
1979. A prayer for the isssance of a writ 
restraining the Chancellor from giving effect 
to the provisions of the said Ordinance was 
also made, but that prayer was declined with 
the observations that as and when any 
action is taken against the petitioner undep 
the impugned Ordinance, a prayer for stay 
may be made. The petitioner had also filed 
S. L. P. No. 10323 of 1979 against the order 
of this Court dated 16th Nev., 1979 on the 
ground that the High Court should have also 
decided the allegations of mala fide and the 
question of the tenure to which the petitioner 
was entitled. As no action was taken on the 
basis of the Ordinance anc the same was 
allowed to lapse, the pet-tioner withdrew 
both the petitions before the- Supreme Court 
on 18th of April, 1981. 

80. The aforesaid facts again lend sup- 
port to our view that the dominant inten- 
tion is to remove the petitioner through this 
colourable legislation and taat words ‘con- 
tinue in’ in the impugned provision are aim- 
ed at the petitioner only. 

61-82. The only televant case, which has 
some bearing and to whick reference may 
be made in detail is Dianapati Sadasiva 
Reddi, Vice-Chancellor, Osmania University 
v. Chancellor, Osmania University, AIR 1967 
SC 1305. The facts of that case are as 
follows : 
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‘Dinnapati Sadasiva Reddy, appellant, 
appointed Vice-Chancellor of the 
Osmania University by order dated 30th 
April, 1964, passed by the Governor of 
Andhra Pradesh, in his capacity as Chancel- 
lor of the said University, for a term of 5 
years. The term of the office was to expire 
at the end of April, 1969. During the middle 
of 1965, certain amendments were sought to 
be introduced in the Act by providing fov 
the removal of the Vice-Chancellor by the 
Chancellor from office under certain circum- 
stances. There was also a proposal to re- 
duce the term of office of the Vice-Chancel- 
lor from 5 years to 3 years, from the data 
of his appointment, and for provisions being 
made enabling the Government to give 
directions to the University relating tə 
matters of policy to be followed by it. Th: 
amendments sought to be introduced in ths 
Act appear to. have come in for consider- 
able criticism from several quarters. But 
ultimately the Andhra Pradesh Legislature 
passed the Osmania University (Amend- 
ment) Act, 1966 (Act IL of 1966), amending 
the Osmania University Act of 1959 in cer- 
tain particulars. The said amendments were 
to the effect that the Vice-Chancellor shall 
not be removed from office, except as pro~ 
vided for in Section 12 (2) of the amended 
Act. The term of office was also fixed at 
3 years under the amended Section 13. The 
Osmania University Act was again amend- 
ed by the Osmania University (Second Am: 
endment) Act, 1966. Under this amend- 
ment, Section 13-A was enacted. In brief, 
that section was to the effect that the person 
holding the office of the Vice-Chancellor, 
immediately before the commencement of 
the amending Act of 1966, was to hold office 
only until a new Vice-Chancellor was ap- 
pointed under sub-section (1) of Section 12; 
and it also provided that such appointment 
shall be made within 90 days after such 
commencement. There was a further pro- 
vision that on the appointment of such new 
Vice-Chancellor, and on entering upon his 
Office, the person holding the office of Vice- 
Chancellor immediately before such appoint- 
ment, shall cease to hold that office. As the 
amendment introduced, adversely affected. 
the appellant, he filed a writ petition pray- 
ing for the issue of a writ or order declar- 
ing Section 5 of the Osmania University _ 
(Second Amendment) Act, 1966, which in- 

troduced Section 13-A in the original Act, 
as unconstitutional and void. In that writ 
petition, he challenged the validity of Sec- 
tion 13-A, on several grounds. On con- 
sideration of the entire matter, the High 
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Court of Andhra Pradesh came to the con- 
clusion that Section 5 of the Sécond Amend- 


ment Act introducing Section 13-A in the - 


original Act was not vitiated| by any in- 
firmity as alleged by the appellant, and 
finally dismissed the appellant’s| writ petition. 
Dissatisfied from the judgment: of the High 
Court, the appellant approached the Supreme 
Court. The main ground of attack on behalf 
of the appellant in appeal again was based 
upon Art. 14 of the Constitution. On con- 
sideration of the respective contentions of 
the learned counsel for the parties, Vaidia- 
' lingam J., speaking for the Court, observed, 
thus (at p. 1314 of ATR) :— 

“In our view, the Vice-Chancellor, who is 
appointed under the Act, or the Vice-Chan- 
cellor who was holding that post on the date 
of the commencement of the Second Am- 
endment Act, form one single group or 
class. Even assuming that thej classification 
of these two types of persons as coming 
under two different groups can be made, 
nevertheless, it is essential that such a 
classification must be founded on an intel- 
ligible differentia which distinguishes the ap- 
pellant from the Vice-Chancellor appointed 
under the Act. We are not able to find any 
such intelligible differentia on the basis of 
which the classification can be justified. 

It is also essential that the classification or 
differentia effected by the statute must have 
a rational relation to the object sought to 
be achieved by the statute. We have gone 
through the Statement of Objects and Rea- 
sons of the Second Amendment Bill, which 
became law later, as well as the entire Act 
itself, as it now stands, In the Statement of 
Objects and Reasons for the Second Amend- 
ment Bill, extracted above, it is seen that 
except stating a fact that the term of the 
office of the Vice-Chancellor has been re- 
duced to 3 years under S. 13 (1) and that Sec- 
tion 13-A was intended to be enacted, no 
other policy is indicated which: will justify 
the differentiation. The term of] office fixing 
the period of three years for the Vice-Chan- 
cellor has been already effected by the First 
Amendment Act and, therefore, the differen- 
tial principle adopted for ba cared the 
services of the appellant by enacting S. 13-A 
of the Act cannot be considered|to be justi- 
fied. In other words, the differentia adopt- 
ed in Section 13-A and directed as against 
the Appellant —- and the appellant alone — 
cannot be considered to have; a rational 
relation to the object sought to be achieved 
by the Second Amendment Act. ! 

While a Vice-Chancellor appointed under 
Section 12 of the Act can be removed from 
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office only by adopting the procedure under 


“Section 12 (2), the services of the appellant, 


who was also a Vice-Chancellor and simi- 
larly situated, is sought to be terminated by 
enacting Section 13-A of the Act. We do 


not see any policy underlying the Act justify- , 


ing this differential treatment accorded to 
the appellant. The term of office of the 
Vice-Chancellors has been no doubt reduced 
under the First Amendment Act and fixed 
for 3 years for all the Vice-Chancellors. But, 
so far as the appellant is concerned, by 
virtue of Section 13-A of the Act, he can 
continue to hold that office only until a new 
Vice-Chancellor is appointed by the Chan- 
cellor, and that appointment is to be made 
within 90 days. While all other Vice-Chan- 
cellors, appointed under the Act, can con- 
tinue to be in office for a period of three 
years the appellant is literally forced out of 
his office on the expiry of 90 days from the 
date of commencement of the Second Am- 
endment Act. There is also no provision in 
the statute previding for the termination of 


the services of the Vice-Chancellors, who are 


appointed under the Act, in the manner 
provided under Section 13-A of the Act. By 
Section 13-A, the appellant is even denied 
the benefits which may be available under 
the proviso to sub-section (1) of Section 13 
of the Act, which benefit is available to all 
other Vice-Chancellors.” 

83.. In view of the aforesaid finding, the 
appeal was allowed and Section 5 of the 
Second Amendment Act introducing Sec- 
tion 13-A in the Act was held to be viola- 
tive of Article 14 of the Constitution and 
was struck dovn as unconstitutional. 

84. Mr. Rao, learned counsel for the 
petitioner, had placed great reliance on the 
above reproduced observations and had con- 
tended that the present case was fully cover- 
ed by the judgment of the Supreme Court. 


` On the other hand, learned Advocate Gene- 


tal and Dr. Chitale, learned counsel, appear- 
ing for the respondents had submitted that 
Section 13-A, which was introduced by Sec- 
tion 5 of the Second Amendment ‘Act, was 
clearly directed against the. appellant in that 
case, that in the instant case the impugned 
section covers fhe cases of the present and 
future Vice-Chancellors and that the ob- 
servations of tke Supreme Court have been 
made in relation to that particular section 
which had been inserted only with a view to 
get rid of the appellant in that case. In our 
view, Mr. Rao, learned counsel is right that 


PF 


the observations of the Supreme Court .- 


clearly go to support the case of the peli- 
tioner. It has been beid by us that the 
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words ‘continue in’ are directed only against 
the petitioner and have been added only 
with a view to force the petitioner out of the 
office. In view of this finding, the distinc- 
tion drawn by the learned counsel for the 
respondents that the provisions of Sec. 13-A 
are different. from the provisions of im- 
pugned Section 9-A, becomes meaningless. 

85. As a result of the aZoresaid discus- 
sion, we hold that the words ‘continue in 
if he attains the age of 65 years’ occurring 
in Section 9-A of the Ordinance and the 
Amendment Act, are discciminatory and 
violative of Article 14 of tae Constitution, 
as the same are designed to operate to the 
detriment of one and one person only i.e. 
the petitioner, whose term had to be re- 
newed as a result of the p-omise/assurance 
on 27th Oct., 1980, and, as such, have to be 
struck down as unconstitutional. 


86. Mr. Rao, learned counsel for the 
petitioner, had also challenged the legality 
and constitutional validity o2 the Ordinance 
on the ground that the Ordnance is not a 
normal form of legislation and more so in 
respect of the matters concerning Universi- 
ties and that too in the matter of fixation 
of the age of the Vice-Charcellors. Accord- 
ing to the learned counsel, ssuance of the 
Ordinance has to be in the aature of excep- 
tion as the normal process cf law making is 
through legislation and that the exception in 
the shape of Ordinance has to be construed 
very strictly and conditions stipulated in 
Article 213 have to be rigorously satisfied. 
What was sought to be argu2d by the learn- 
ed counsel was that in the instant case no 
circumstance existed which could warrant 
the issuance of the impugned ordinance. 

87. On the other hand, ii was submitted 
by the learned Advocate General that for 
the purpose of the present petition, it was 
not necessary to go into the validity of the 
Ordinance as the same had been repealed 
by the Amendment Act and chat the purpose 
and the sufficiency of circumstances cannot 
be gone into. Dr. Chitale, learned counsel 
appearing for respondent No. 1, had also 
urged that the Court could not go into the 
circumstances leading to the issuance of the 
Ordinance and that the issue regarding the 
legality of the Ordinance was. not justiciable. 
According to the learned comnsel, the con- 
stitutional validity of the Ordinance could 
not be challenged on the g-ound that the 
Governor was not really. sa-isfied with res- 
pect to the conditions menticned in Art. 213 
of the Constitution or that -hose conditions 
‘@did not exist and that his satisfaction was 
not real or that the satisfaccion was based 
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on extraneous considerations and was mala 
fide. 

88. The Ordinance has been repealed by 
the Amendment Act. Since the impugned 
provision so far-as it affects the petitioner 
adversely is being struck down by us .as 
violative of Article 14, we refrain from ex- 
pressing any opinion on the extent of the 
jurisdiction of this Court to examine whe- 
ther the conditions relating to the satisfac- 
tion of the Governor were fulfilled and on 
other allied points raised on either side by 
the learned counsel for the parties with re- 
gard to the constitutional validity of the 
Ordinance. 

89. I would now pass on and advert to 
the plea of the petitioner that the issuance 
of the Ordinance and the enactment of the 
Amendment Act are as a sequel of the 
malice borne against him by the Governor 
and the Chief Minister of Haryana. The 
learned counsel had read out to us from the 
petition the allegations of mala fide. These 
allegations have been emphatically denied by 
Shri G. D. Tapase, who has’ been made a 
respondent in his capacity as the Chancellor 
of the University and not the Governor, and 
the Chief Minister. 


90. On the respective contentions of the 
learned counsel for the parties, which were 
advanced before us, the point of mala fide 
has two aspects, i.e. (i) legal and (ii) factual. 


91. On legal aspect, it was submitted by 
Mr. Rao, learned counsel for the petitioner 
that the mala fide of Legislature can legally 
be gone into by Courts of law, that in the 
instant case, sufficient proof has been placed 
on the file to show that the issuance of 
Ordinance and the enactment of the Am- 
endment Act are as a result of the malice 
borne by the Governor and the Chief Minis- 
ter against the petitioner, that the position 
of a Minister as it obtains today and also 
as reflected by Rules of Business, is quite 
different from that of a Legislator, that the 
Chief Minister represents the mind and will 
of the Council of Ministers that nothing 
can go against the will of the Chief Minister 
and that in this situation, it was not at all 
necessary to implead all the Ministers nor 
was it at all necessary to bring out facts 
and figures for showing the individual 
malice of the Council of Ministers. Mr. 
Rao further submitted that once malice was 
proved against respondent No. 2, then con- 
sidering the pre-eminence of Chief Ministers 
status and position, malice would be pre- 
sumed. It was further submitted by the 
learned counsel that it was not at all neces- 
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sary to implead the Governor or all the 
Ministers of the State when the State is a 
party which effectively represents them. In 
support of his contention that the allegations 
of mala fide can legally be gone into against 
the Legislature, the learned counsel relied 
on a Full Bench judgment of this Court in 
Hardwari Lal v. Election Commission of 
India etc., ILR: (1977) 2 Punj 269. 

92. On the other hand, it was submitted 
by Mr. U. D. Gour, learned Advocate- 
General that no mala fide could be attri- 
buted to the Legislature, that lthe vires of 
an Act cannot be gone into on the ground 
of mala fide and that in case the legislative 
competency is established, then in deter- 
mining the constitutional validity of a sta- 
tute, the question of malice is immaterial. 

93. Dr. Chitale, appearing for respondent 
No. 1, supported the stand taken by the 
learned Advocate-General and: in addition 
contended that the petitioner has not laid 
factual foundation for proving mala fide of 
the Legislature inasmuch as nojdata regard- 
ing the members present, number of mem- 
bers who voted for and against the enact- 
ment, and the influence that was exercised 
by the Chief Minister on the members who 
voted for the enactment, has been supplied, 
that on the basis of the allegations made 
against the Chief Minister alone, without 
impleading all the members of the Assembly, 
this question could not effectively and pro- 
perly be decided nor could legally an ad- 
verse finding be recorded against those who 
are not present before this Court. It was 
also submitted that if the legislative Act can- 
not be invalidated on the ground of mala 
fide, then the Ordinance also gets the pro- 
tection as the issuance of the Ordinance is 
also a legislative function, and, therefore, the 
same principles would apply in! the case of 
Ordinance also. An argument was also ad- 
vanced that the Governor acts on the advice 
of the Council of Ministers and, therefore, 
the personal motive or mala fide of the 
Governor does ‘not come into [play at all. 
Further, the Governor has not been made a 
party nor has any allegation of mala fide 
been made against him in that capacity and 
that whatever allegation has been made is 
against Shri G. D. Tapase in his capacity as 
Chancellor of the University and as such 
the allegation of mala fide against the Gov- 
ernor cannot be gone into. 

94. Dr. Chitale had also contended that 
the law laid down in Hardwari Lals case 
(LR (1977) 2 Punj 269) (FB); (supra) has 
no applicability as in that case, the resolu- 
tion of the House had been assailed on the 
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ground of mala fide. According to the 
learned counsel, legality of the exercise of 
legislative power can never be challenged on 
the ground of mala fide. 


95. On a careful consideration of the 
entire matter, I find that it would not be 
necessary in this case to go into the ques- 
tion whether the allegations of mala fide can 
be gone into against the Legislature or not 
as the petitioner has virtually failed to 
establish any mala fide against the Legisla- 
ture or the Governor as such. In the peti- 
tion, he has made allegations only against 
the Chief Minister and Sbri G. D. Tapase 
in his capacity as Chancellor. No allega- 
tion has been made against any member of 
the Assembly or the members of the Coun- 
cil of Ministers. The Governor, the mem- 
bers of the Council of Ministers or the 
members of the Legislative Assembly have 
not been impleaded as respondents. ‘There 
is absolutely no suggestion on the file that 
the Legislators had exercised their privilege 
of vote against their will or for considera- 
tion other than their own judgment. The 
petitioner has not even alleged that the Bill 
was passed as a result of any fiat by respon- 
dent No. 2 against whom unsubstantiated 
allegations of mala fide have been made. 
The learned counsel for the petitioner has 
tried to establish the plea of mala fide with- 
out laying any foundation for the same 
purely on conjectures. The attack on the 
ground of mala fide thus must necessarily 
fail and the Ordinance and the Amendment 
Act do not suffer from any infirmity on this 
score. 


$6. Though in view of my finding on the 
legal aspect, it is not at all necessary to deal 
with the factual allegations of mala fide 
made against respondents Nos. 1 and 2, yet 
as lot of emphasis during the course of 
arguments had been laid on the allegations 
of mala fide, we have decided to deal with 
those allegations on merit. 


97. In the petition, the petitioner has 
started by saying that in the year 1977, Shri 
Bhajan Lal had defected from the Congress 
Party to the newly formed Janata Party and 
was coniesting elections to the Haryana 
Vidhan Sabha in June, 1977 as a Janaia 
Party candidate, that the petitioner, actuated 
purely by spirit of public service, hed 
brought out a long pamphlet in which he 
described in some detail the shady past of 
Janata Party candidates including that of 
Shri Bhajan Lal, that Shri Bhajan Lal bə- 
longs to a small sect of Bishnois in Haryana 
and has been out to help his Bishnoi com- 
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patriots, in ways, fair or foul, that when 
respondent No. 2 was a Minister in Shri 
Devi Lal’s Government, he insisted on the 
admission of one Mohinder Singh Bishnoi to 
the post-graduate course in the Medical Col. 
lege, Rohtak, that Mohinder Singh Bishnoi 
did not make the merit and the petitioner 
had to send a letter of apology to respon- 


dent No. 2 on 10th of May, 1979, that res- 


pondent No. 2 still insisted on his admission, 
that the petitioner felt compelled to increase 
the number of seats in tae Department of 
Medicine and to admit Lim, that similarly 
respondent No. 2 wanted admission of one 
Sanjiv Mehta S/o Shri B. L. Mehta of Bom- 
bay in the University, that the petitioner 
showed his inability to acmit that boy and 
thereby earned the displeasure of respondent 
No. 2, that during one of the visits to Roh- 
tak, respondent No. 2 personally gave to the 
petitioner a list of 13 students who were 
seeking admission to M. B. B.S. course, that 
one of them was related to Som Dutt, Pri- 
vate Assistant to respondent No. 2, that an- 
other slip was brought to the petitioner by 
somebody to whom it hed been given by 
Ram Narain, Senior P. A. to respondent 
No. 2, and that in spite of his best efforts, 
the petitioner could not oblige respondent 
No. 2, which caused displeasure to respon- 
dent No. 2. 

98. It has been further averred that the 
petitioner had suspended Dr. K. N. Garg, 
Officiating Principal of the Medical College 
on 12th of April, 1978, that amongst the 
serious charges against him was the charge 
that he had made a fals2 representation to 
the Shah Commission regarding emergency 
excesses and that without completing the in- 
quiry and in order to embarrass and defy 
the petitioner, Dr. K. N. Sarg was reinstated 
and Dr. Mehrotra, who was acting as 
Director-Principal, was removed to re- 
habilitate Dr. K. N. Gacg, with a view to 
smocthen the way for admission of Miss 
Sunita Rani and to enable her to appear in 
the examination along wizh her batch as Dr. 
Mehrotra was of the view that she should 
not be allowed to appear along with the 
other students of her batch and instead ap- 
pear subsequently. The petitioner has also 
averred that he had giver certain adverse re- 
marks in the Annual Corfidential Reports of 
various teachers, but the Chief Minister 
wished to reconsider/revicw the same. 

99, It was also submitted that on 17th of 
Aug., 1979 Dulat Commission was appoint- 
ed by the Haryana Government to inquire 
into the allegations made by Janata Legisla- 
tors against the petitiones that on the ap- 
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pointment of the Commission, respondent 
No. 2 on 8th of Sept., 1979 had asked the 
petitioner to resign or proceed on leave, that 
as the petitioner was unwilling to go on 
leave, respondent No. 2 had made a state- 
ment which appeared in the press on 10th 
of Sept., 1979, that the petitioner who was 
unwilling to go on leave, was being suspend- 
ed and that an Ordinance was got promul- 
gated by respondent No. 2 which empower- 
ed the Chancellor to suspend the Vice-Chan- 
cellor, to change the terms and conditions 
of his appointment and to terminate Vice- 
Chancellor’s services on three months’ notice 
or on payment of three months’ salary. 

100. On the basis of the aforesaid facts, 
the learned counsel urged that respondent 
No. 2 was ill-disposed and bore grudge 
against the petitioner. 


101, On the other hand, it was submitted 
by the learned Advocate-General that the 
allegations of mala fide which have een 
made against respondent No. 2, are baseless 
and false, and have been made in an ir- 
responsible and reckless manner. Coming to 
the individual cases, it was urged that ad- 
mittedly the petitioner had increased the 
seats and had admitted Mohinder Singh 
Bishnoi. In this situation, it could hardly 
be believed that respondent No. 2 would 
bear grudge against the petitioner wh) on 
his own showing had ‘increased ths number 
of seats and carried out the wish of the 
Chief Minister by admitting Mohindee Singh 
Bishnoi. Regarding the case cf Sanjiv 
Mehta, respondent No. 2 has shown his in- 
ability to remember if he ever made ary re- 
commendation about him to the petitioner. 
Coming to the case of Miss Sunita Rani, it 
was contended that one seat was reserved 
for the nominee of the Chief Minister and 
that on compassionate grounds, he had 
nominated Miss Sunita Rani against that one 
seat and in this situation to say that the 
nominee, on merit, did not deserve to be 
nominated is meaningless. 

102. Regarding giving of the list of 
candidates, the learned Advocate General 
drew our attention to the reply of respor- 
dent No. 2 which reads as under :— 

“In regard to the allegation contained in 
Clause (c) of sub-para (iii) of para 11, it is 
wholly incorrect that the answering respon- 
dent had handed over a list of 13 students 
(Annexure P-16) to the petitioner. 

The matier was thrashed out by the Divi- 
sion Bench which heard the case for about 
two weeks. My counsel before the Division 
Bench had brought to my notice that though 
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i 
in the writ petition P/16 was shown as one 
document, the original had not been pro- 
duced by the petitioner as was the requife- 
ment of the rules. Though the counsel had 
asked the Court for production of the ori- 
ginal by the petitioner who at first pointed 
out that the original must be | with the 


University. My counsel had contacted the ` 


University only to be told that the’ original 
of P/16 was not with the University auth- 
orities. It was, thus, that on 26-11- 1980 the 
petitioner produced the two documents 
forming P/16. 
tioner had not disclosed that P/16; was not 
one but two documents. 
highly educated man. He takes} note of 
every slip that he received and preserved it.. 
It is difficult to believe that he would forget 
about two slips and mentioning | the two 
documents as one P/16.. 
that he will not realise this omission till the 
original was got produced from him by the 
Court on 26-11-1980. 

Thus, it became inevitable for my counsel 
to find out from Shri Ram Narain,| my P. A. 
as to how the slip attributed to ‘him had 





come into the possession of the petitioner. . 


‘Shri Ram Narain has disclosed (vide R-2/1). 
that he had been P. A. to Shri |Hardwari 
Lal when he was a Minister. It: was also 
disclosed that his services. as P. A. were.re- 
quisitioned by the petitioner at a} different 
stage. It was also disclosed that Shri Ram 
Narain had personal cordial relations with 
the petitioner and that in that capacity . he 
had given the slip for admission of a stu- 
dent known to him (Ram Narain) on his 
own behalf and not on behalf of Mrs. Bha- 
jan Lal whose name was not On the slip at 
the time he had delivered it to the petitioner. 

If the subsequent explanation is ignored, 
the assertion in the writ petition implied 
that the list P/16 had emanated from Mrs. 
Bhajan Lal. 

The above narration leaves no manner of 
doubt that the petitioner prepared [List P/16 
to prompt his plea of mala fide which has 
otherwise no substance at all.” . 


i 





103. So far as the reinstatement of Dr. 
K. N. Garg is concerned, the learned Advo- 
cate-General contended that the [petitioner 
was unnecessarily interfering with the affairs 
of the Medical College in spite of the fact 


that the same had been taken over by the - 


State Government, that the petitioner had 
no business or control over the affairs of the 
Medical College and it was for the Govern- 
ing Body which was to run the affairs of 
the Medical College, to decide about the re- 
instatement of Dr K. N. Garg. Regarding 
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Before that date,, the peti- 


The petitioner is' 


It is unbelievable ` 


AER. 


the giving of adverse remarks to faculty 
members, it was contended by Mr. U. D. 
Gour, learned Advocate-General that some 
of the adverse remarks which the petitioner 
had given to some of the faculty members, 
were not even conveyed by the petitioner 
and that when the same were conveyed, the 
aggrieved persons filed appeals and ultimately 
on consideration of the entire matter, the 
remarks were expunged. 

104. Regarding the making of press state- 
ment by respondent No. 2, it was submitted 
by’ the learned . Advocate-General that the 
same has been denied by respondent No. 2 
and no reliance can be placed on such 
statements. 

- 105. After giving our thoughtful 
sideration to the entire matter, we find that 
the petitioner has miserably failed to prove 
any :allegation of mala fide against respon- 
dent No. 2. The instances which have been 
given are flimsy. Some of them are wholly 
extraneous and have even no relevancy. The 
petitioner takes offence even with regard to 
the matters with which he has no concern. 
The petitioner had: recorded some adverse 
remarks against certain Lecturers of the 
Medical College as the Principal Executive 
Head of the Medical. College, Rohtak up to 
Aug., 1978. The control of the Medical 
College had been transferred from the 
University to the State Government some- 
time in 1978. A representation was made to 
respondent No. 2 on behalf of the Haryana 
State Medical Teachers’ Association that the 
decision of their cases of Efficiency Bar and 
redesignation be expedited. As the earlier 
Governing Body had been abolished a de- 
cision had to be taken as to which auth- 
ority would deal with those cases. .It was 
on this score that the matter .was placed 
before the Governing Body: for decision, 
which decided to convey the adverse remarks 
to the employees concerned and .to deal 
with the individual cases. 

106. In the wake of these facts, it is im- 
proper to impute any motive to respondent 
No. 2. It would be pertinent to observe that 
it was shown to us from the record that in 
some cases, the adverse remarks given by 
the petitioner were not even conveyed to 
the teachers ~concerned. After the taking 
over of the Medical College, the aggrieved 
persons knocked the doors of the Govern- 
ing Body for the redress of their grievances, 
Surprisingly enough, the petitioner treats 
this to be an act of mala nas againat TES- 
pondent No. 2. 


- 107. Sò far as the case of Dr. K. N. Garg 
is concerned, he has -been reinstated without 


con- ` 


S 


. it on to the editor who eċits the news 
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any prejudice to the enquiry which has been 
instituted against him. But again, we fail 
to understand as to what grouse can the peti- 
tioner have with a matter with which he is 
not concerned. It ‘appears that the peti- 
tioner expects everyone high or low to abide 
by his decision, wrong or right and in case 
anyone does exercise his discretion or juris- 
diction, then that act of his is labelled as an 
act of mala fide. 


108. Coming to the allegation of the peti- 
tioner that some lists werz given by respon- 
dent No. 2 for getting certain candidates 
admitted, suffice it to obs2rve that the same 
does not stand proved. ‘Respondent No. 2 
in his reply, reproduced in the earlier part 
of the judgment, has clearly exhibited that 
the petitioner has unnecessarily tried to in- 
volve respondent No. 2 and has produced 
certain lists with which the latter had no 
concern. The manner in which the two 
slips have been shown as one document, 
creates a suspicion in our mind about the 
genuineness of these lists. The affidavit filed 
by Ram Narain further makes it clear that 
it was he who because of his personal rela- 
tions, had given some chit to the petitioner 
and that chit did not bear the signature of 
Mrs. Bhajan Lal. As earlier observed, the 
averments made by respordent No. 2 clearly 
belie the plea put forth in this respect by 
the petitioner. - 


109. Coming to the pews items appear- 
ing in the newspapers, suffice it to observe 
that no reliance can be placed on them and 
have just to be ignored in view of the judg- 
ment of the Supreme Court in- Samant N. 
Balkrishna v. George Femandez, AIR 1969 


SC 1201, wherein it has been observed thus. 


(para 47) :— 


“A news item without any further proof 
of what had actually happened through wit- 
nesses is of no value. It is at best a second- 
hand secondary evidence. It is well known 
that reporters collect information and pass 
item 
and then publishes it. -In this process the 
truth might get perverted or garbled. Such 
news items cannot be said to prove them- 


selves although they may be taken into ac- 


count with other evidence if the ‘other evi- 
dence is forcible.” l 


Moreover, the making of these statements 


a a specifically denied by respondent 
o. 2. 


110. So far as the allezations of mala 
fide against respondent No 1 are concerned, 
the same have been made against him in his 
capacity as Chancellor and not as the Gover- 
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nor of State. In this situation, it is not at 
all necessary to go into the merits of those 
allegations. However, even on merits there 
is no substance in those allegations. Re- 
spondent No. 1 has specifically denied these 
allegations. The petitioner has not been 
able to prove and substantiate any of these 
allegations. It may be observed, the peti- 
tioner has levelled some of the allegations 
in an irresponsible manner. Thus, we are 
constrained to hold that the petitioner has 
failed to prove the allegations of mala fide, 
both against respondent No. 1, as well as 
respondent No. 2. 

111. Having adjudicated upon the merits 
of the controversy, I would now notice an 
important preliminary objection which had 
been raised on behalf of respondent No. 1. 
It was contended by Dr. Chitale, learned 
counsel, that Shri G. D. Tapase, Governor 
of Haryana, is the ex officio Chancellor of 
the University by virtue of his office and 
that no writ will, therefore, lie against him 
because of the protection under Article 361 
of the Constitution of India. On the other 
hand, it was submitted by Shri Rao, learned 


counsel for the petitioner, that the immunity 


given by Art. 361 was confined to the exer- 
cise and performance of the powers and 
duties of the office of Governor under the 
Constitution and for acts done thereunder; 
that the office of the Governor is separate 
from ‘that of the Chancellor; that while per- 
forming his duties the Chancellor does not 
act on the aid and advice of the Council of 
Ministers; that the office of the Chancellor 
is created under the Statute and that no im- 
munity as envisaged under Art. 361 of the 
Constitution of India is available to the 
Chancellor. 


112. Before examining the tenability of 
the arguments advanced by the learned coun- 
sel appearing for the parties, it is necessary 
to notice the provisions of Art. 361 of the 
Constitution of India, which read as under: 

“(1) The President, or the Governor of a 
State, shall not be answerable to any Court 
for the exercise and performance of the 
powers and duties of his office or for any 
act done or purporting to be done by him 
in the exercise and performance of those 
powers -and duties : i 

Provided that the conduct of the Presiden? 
may be brought under review by any Court, 
Tribunal or body appointed or designated 
by either House of Parliament for the in- 
vestigation of a charge under Art. 61: 

Provided further that nothing in this 
clause shall be construed as restricting the 
tight of any person to - bring appropriate 
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proceedings against the Government of 
India or the Government of a State. 


(2) No criminal proceedings whatsoever 
shall be instituted or continued against the 
President, or the Governor of aj State, in 
any Court during his term of office. 

(3) No process for the arrest or imprison- 
ment of the President, or the Governor of a 
State shall issue from any Court during his 
term of office. 

(4) No civil proceedings in which relief is 
claimed against the President, or the Gover- 
nor of a State, shall be instituted during his 
term of office in any Court in respéct of any 
act done or purporting to be done by him 
in his personal capacity, whether before or 
after he entered upon his office as President, 
or as Governor of such State, until the ex- 
piration of two months next after notice in 
writing has been delivered to the , President 
or the Governor, as the case may be, or left 
at his office stating the nature of! the pro- 
ceedings, the cause of action therefor, the 


name, description and place of residence of . 





the party by whom such proceedings are to 
be instituted and the relief which he claims.” 


An analysis of the aforesaid provisions 
which prescribe the limits of the Governor’s 
immunity against civil and criminal proceed- 
ings would show that the framers of the 
Constitution have given personal l immunity 
from legal action, whether during, office or 
thereafter, to the President or the ! Governor 
of any act done or purported to be done in 
exercise of their powers and duties of their 
office as well as immunity from| criminal 
proceedings or from arrest or imprisonment 
by or under any process of a Court during 
their term of office. In so far as civil action 
against the President or the Governor in 
‘their individual and personal capacity is 
concerned, whether those actions arose out 
of acts done before or after they entered 
upon their respective offices, there lis no im- 
munity from any action in a Court of law 
against them except the immunity from 
arrest under clause (3) of the Article, and 
the condition that a suit cannot be filed be- 
fore the expiration of two months inext after 
notice in writing has been delivered to them 
‘specifying the details mentioned in CL (4). 


113. On the respective contentions of 
the learned counsel for the parties, the short 
question that needs determination is whether 
the immunity envisaged under Art. 361 (1) 
extends even to the exercise and | perform- 
ance of the powers and duties conferred on 
the Governor under any Act or the Statute 
not in his capacity as Governor ! but ina 
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different capacity held by him by virtue of 
his office as Governor. 

114. Though various authorities were 
cited and lot of arguments were advanced 
yet as I look at the matter, I find that an- 
swer to the aforesaid question would solely 
depend on the true construction of the ex- 
pression ‘the exercise and performance of 
the powers and duties of his office’ occurring 
in clause (1) of Art. 361. 


115. The powers and duties of the office 
apparently embrace the powers of the 
Governor expressly conferred by the Con- 
stitution as well as those conferred by any 
law or statutory rules. Under the Constitu- 
tion, there are some Articles which indicate 
the vesting of the entire executive power of 
the State in the Governor in respect of mat- 
ters in regard to which the Legislature of 
the State has power to make law. 

116. Under Art. 154 the executive power 
of the State shall be vested in the Governor 
and shall be exercised by him either directly 
or through officers subordinate to him in 
accordance with the Constitution. Arti- 
cle 161 provides that the Governor of a 
State shall have the power to grant pardons, 
reprieves, respites or remissions of punish- 
ment or to suspend, remit or commute the 
sentence of any person convicted of any 
offence against any law relating to a matter 
to which the executive power of the State 
extends. Article 162 says that the executive 
power of a State shall extend to the matters 
with respect to which the Legislature of the 
State has power to make laws. A combined 
reading of these three Articles clearly indi- 
cates that the entire executive power of the 
State vests in the Governor in respect of 
matters in regard to which the Legislature 
of the State has power to make laws. In 
regard to` the same matters the Governor 
has also got the limited judicial powers, re- 
ferred to above. 

117. Our attention was also drawn to 
other Articles conferring some powers on 
the Governor. Article 165 gives power to 
the Governor to appoint the Advocate-Gene- 
ral. Article 166 (3) gives power to the 
Governor to make rules for more convenient 
transaction of business of the Government 
of the State, and for the allocation among 
Ministers of the said business in so far as it 
is not business with respect to which the 
Governor is by or under this Constitution 
required to act in his discretion. Article 192 
empowers the Governor to decide the ques- 
tion as to the disqualifications of members 
of the Legislature. Article 200 talks of the 
power of the Governor to give assent to a 
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Bill passed by the Legislature. Article 213 
gives power to the Governor to promulgate 
Ordinance. Under Article 309 power 18 
given to the Governor to make rules regu- 
lating the recruitment and conditions of ser- 
vice of persons serving the State. Under 
Article 316 the Governor is empowered to 
appoint members of the State Public Service 
Commission. 

118. These are all pewers expressly con- 
ferred by the Constitution. But besides 
these powers and dutis, there- may be 
powers and duties of the office which, though 
not expressly provided for by ` any ‘Article 
of the Constitution, rescht from the working 
of several Articles in the Constitution. What 
I mean to say is that the Constitution may 
also enable other bodies or authorities to 
confer the powers or impose the duties on 
the Governor subject tə the provisions of 
the Constitution. The other bodies may, 
therefore, make laws conferring certain 
powers on the Governor. Therefore, there 
are many ways by which a power may be 
conferred on the Governor qua Governor 
which will enable him t> exercise that power 
by virtue of his office as Governor. There 
can be no gainsaying that all the powers 
exercisable by a Governor by virtue of his 
office can be exercised only on the advice 
of the Council of Ministers except in so far 
as the Constitution expressly or perhaps by 
necessary implication provides otherwise. 
See in this connection a passage from the 
judgment of the Supreme Court in Samsher 
Singh v. State of Punjab, AIR 1974 SC 
2192, which appears at page 2202 of the re- 
port in para 48 and reads thus :— 

“The President as well as the Governor 
is the constitutional or formal head. The 
President as well as the Governor exercises 
Bis powers and functions conferred on him 
by or under the Constitution on the aid and 
advice of the Council of Ministers, save in 
Spheres where the Governor is required by 
or under the Constitution to exercise his 
functions in his discretion. Wherever the 
Constitution requires the satisfaction of the 
President or the Governor for the exercise 
by the President or the Governor of any 
power or function, the satisfaction required 
by the Constitution is not the personal satis- 
faction of the Presiden: or Governor but 
the satisfaction of the President or Gover- 
nor in the constitutional sense in the Cabi- 
net system of Government, that is, satisfac- 
tion of his Council of Ministers on whose 
aid and advice the President or the Gover- 
nor generally exercises all his powers and 
functions, Whe decisior: of any Minister op 
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officer under rules of business made under 
any of these two Arts, 77 (3) and 166 (3) is 
the decision of. the President or the Gover- 
nor respectively. These articles did not pro- 
vide for any delegation. Therefore, the 
decision of Minister or officer under the 
rules of business is the decision of the Presi- 
dent or the Governor.” 

In that very judgment it has further been 
observed in para 57 thus :— 

“For the foregoing reasons we hold that 
the. President or the Governor acts on the 
aid and advice of the Council of Ministers 
with the Prime Minister at the head in the 
case of the Union and the Chief Minister at 
the head in the case of State in all matters 
which vest in the executive whether those 
functions are executive or legislative in 
character. Neither the President nor the 
Governor is to exercise the executive func- 
tions personally.” 

119. Having adverted to the relevant 
provisions of the Constitution, it is now to 
be seen whether the powers exercised by 
the Chancellor have any relation to the 
exercise and performance of the powers and 
duties of the office of the Governor. Though 
earlier also I have referred to certain rel- 
evant provisions of the Act and the Statute, 
yet for facility of reference it is necessary 
to make mention of those provisions here 
again. Under Sec. 3 of the Act the first 
Chancellor of the University is appointed 
by the Government. Under Sec. 8 the 
Chancellor is mentioned as one of the offi- 
cers of the University. Under sub-sec. (2) 
of S. 8, the Chancellor is empowered to ap- 
point a person to be Pro-Vice-Chancellor 
on such terms and conditions as he may 
think fit. Under Sec. 19 the Chancellor is 
empowered to require or direct any officer 
or authority of the University to act in 
conformity with the provisions of the Act 
and the Statute, Ordinances and Regulations 
made thereunder. Under sub-sec. (2) it is 
further provided that the power exercised 
by the Chancellor under sub-section (1} shall 
not be called in question in any Civil Court. 

120. Under the first Statutes of the Uni- 
versity, Statute 2 provides that the Governor 
of Haryana shall be the ex officic Chan- 
cellor of the University. Statute 3 says that 
the Chancellor by virtue of his officy will 
be the head of the University. In sub 
clause (2) of Statute 3 it is provided that 
the Chancellor shall, if present, presids at 
the convocation of the University for con- 
ferring degrees and at all meetings of the 
Court, Under Statute 4 (6) complete power 
is given to the Chancellor to appoint a Vice- 
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Chancellor on such terms and conditions as 
he lays down. 
power is given to the Chancellor to fill in 
any casual vacancy in the office of the Vice- 
Chancellor. Statute 10 provides the consti- 
tution of the Court in which the Chancellor 
is mentioned as one of the ex officio mem- 
bers. Under Statute 26 power of | relaxing 
any condition mentioned in the Statute is 
given. a | 

121. As has been observed earlier, and 
that is the scheme of the- Act and the Sta- 
tutes, that in the University affairs there 
cannot be any interference from the State 
Government. The State Government is an 
authority quite distinct from the authority 
of the Chancellor. The State Government 
cannot advise the Chancellor to act in a 
particular manner. The. University is a sta- 
tutory body, autonomous in character. 
Under the Act and the Statutes, the Chan- 
cellor has been given certain powers exer- 
cisable by him in his absolute discretion 
without any interference from any ` (quarter: 


For the appointment of the Vice- Chancellor 


or the Pro-Vice-Chancellor, he is not requir- 
ed to consult the Council of "Ministers. It 
is correct that by virtue of his office the 
Governor becomes the Chancellor jof the 
University but while discharging the func- 
tions of his office he does not perform any 
duty or exercise any power of the office of 
the Governor. While. discharging the func- 
tions of the office, the Chancellor does ‘not 
act on the aid and advice of the Council of 
Ministers. It would not be correct| to say 
that as the Governor holds the office of the 
Chancellor of the University by virtue of 
his office, therefore, the powers and| duties 
he exercises or performs under the relevant 
Act or the Statute, are the powers and. duties 
of his office as Governor. The Governor is 
vested with certain powers and duties under 
the Constitution that normally are exercised 
or performed on the aid and advice of Coun- 
cil of Ministers and, therefore, it becomes 
necessary to give immunity to -such | | person 
in the discharge of the duties of his: office. 
But this is not the position in the case of 
the Chancellor as he, under the Act, jhas his 
own independent existence and exercises his 





power without any interference from any: 


quarter. The office he holds is a statutory 
office and is quite distinct from the Office of 
the Governor. 


122. If immunity is extended to E Chan- 
cellor also, then it would lead to anomal- 
ous results, that is, that in respect of action 
of the Governor as the Head of the State 
executive, appropriate proceedings ue 
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the State would be open, while it would not 
be permissible for any person to question 
the action of the Chancellor in any proceed- 
ings, for the reason that the Chancellor’s 
action not being the action of the Governor 
as the Head of the State executive, the se- 
cond proviso of Art. 361 (1) woud have no 
applicability. In this view of the matter, 
I do not find any escape from the conclu- 
sion that the powers and duties exercised 
and performed by the Chancellor under the 
Act or the Statutes of the University have 
absolutely no relation to the exercise and 
performance of the powers and duties of 
the office of Governor. 


123. Dr. Chitale had placed reliance on 
some judgments. The first case to which 
reference may be made is Biman Chandra 
Bose v. Dr. H. C. Mukherjee, Governor, 
West Bengal, AIR 1952 Cal 799. In that 
case, the Governor, in exercise of his power 
conferred by sub-clause (e) of clause (3) of 
Article 171 of the Constitution of India, 
read with clause (5) of the said Article, had 
nominated some persons as members of the 
Legislative Council of the State of West 
Bengal. The said nomination was challeng- 


- ed by one Biman Chandra Bose on the 


ground that he fulfilled all the conditions 
required for nomination under Art. 171 (5) 
and that none of the persons nominated by 
the Governor, fulfilled the requirements of 
the said Article. At the time of the hear- 
ing of the petition, a preliminary objection 
was raised by the Advocate-General that 
because of the provisions of Art. 361 of the 
Conslitution of India, the petition was not 


“maintainable as against the Governor. On 


consideration of the entire matter, the learn- 
ed Judge upheld the objection. The other 
case is Laxman Singh v. Raj Pramukh of 


- Madhya Bharat, AIR 1953 Madh Bha 54 
. (Gwalior Bench). 


The facts of that case 
are that the petitioner who was a Jagirdar 
was not required under any law to introduce 
within his Jagir either Zamindari or Raiyat- 
wari system of land administration and that, 
therefore, he had leased out in 1909, lands 
to the non-applicant tenants Nos. 4 to 31 
under separate contracts. The leases were 
revised by the petilioner in 1938 and the 
rents enhanced. Since the revision of the 
leases, the tenants paid enhanced rent until 
1949, Jn that year, on complaint by the 
tenants to the Madhya Bharat Government, 
the Jagir Commissioner passed an order di- 
recting the ‘petitioner to realise rent accord- 
ing to the Pattas issued in 1908 and to re- 
fund to tenants the excess amount realised 
from them since the revision of rent in 1938. 


ae 


. reference and on which both the 
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The petitioner appealed te the Madhya Bha- 
rat Government against the said order of 
the Jagir Commissioner znd the order was 
upheld in appeal. In the petition filed in 
the High Court, an objection was raised 
that the petition was not maintainable in so 
far as it seeks relief agaiast the Rajpramukh 
in view of the provisions of Art. 361. This 
contention was upheld. 


124. From the facts cf the aforemention- 
ed two cases, it would bz quite evident. that 
the same are distinguisheble and have no 
applicability to the facts of the case in hand. 


125. The next case that - needs detailed 
learned 
counsel relied is Dr. S. 3.: Barat v. Hari 
Vinayak Pataskar, AIR 1962 Madh Pra 73. 
The facts of that case aze that under Sec. 9 
of the Jabalpur University Act, 1956, the 
Governor of Madhya Pradesh is the Chan- 
cellor. The Chancellor, by virtue of his 
office, is the Head of the University and the 
President of the Court, and when present is 
required to preside over the meetings of the 
Court and on any convocation of the Uni- 
versity. The procedure for the appointment 
of the Vice-Chancellor 5 laid down in Sec- 
tion 9. According to that provision, the 
Vice-Chancellor is appointed by the Chan- 
cellor from a panel of not less than three 
names recommended by a Committee con- 
stituted in accordance vith sub-section (2). 
This Commitiee is constituted by the Chan- 
cellor and consists of three persons. The 
Committee constituted under sub-section (2) 
is required to submit its panel within one 
and a half‘ months from the date of its con- 
stitution. The Committee submitted a panel 
of names. Dr. S. C. Barat and another, 
petitioners in that case, challenged the vali- 
dity of the constitution of the Committee 
and further pleaded that on the basis of the 
recommendation by that Committee, no 
person could validly be appointed as Vice- 
Chancellor to succeed Shri Kunjilal Dubey 
(the continuing Vice-Chancellor) on the ex- 
piry of his term. The petition was contest- 
ed on behalf of the respondents. At the 
time of the hearing, a >reliminary objection 


‘was raised, similar to the one with which 
we are concerned, by Shri K. A. Chitale, 
learned counsel appeariag for the Chan- 


cellor, that the Court had no jurisdiction to 
entertain any proceeding whatever or issue 
any direction under Art. 226 whatever against 
the Chancellor. The objection rested on 
Article 361 and had been raised as the 
Governor of the Stale was the Chancellor 
of the University. The learned Judges, ag 
would be evident from the judgment, con- 
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sidered the matter thoroughly in. the light 
of the provisions of the Constitution and 
finally observed thus (para 9): 

“When an Act confers power on the 

Governor not qua Governor but in a differ- 
ent capacity held by him by virtue of his 
office as Governor, the powers and duties so 
conferred are not the powers and duties of 
the office of the Governor. They are the 
powers and duties of a different office which 
the Governor holds. by virtue of his office as 
Governor. It is altogether erroneous to say 
that as the other office is held by the per- 
son who is the Governor of the State by 
virtue of his office as Governor, therefore, 
the powers and duties he exercises or pet» 
forms of that other office under the relevant 
Act are the powers and duties of his office 
as Governor.” 
The aforesaid observations clearly support 
the view which we are taking, but Dr. 
Chitale relied on the following observations 
of the Bench which appear in para 10 of 
the report :— ; 

“Now, Sec. 9 of the Jabalpur University 
Act, 1956, does not make the Governor of 
the State the Chancellor of the University 
by virtue of his office as Governor. It says 
that the Governor of Madhya Pradesh shall 
be the Chancellor. The plain meaning of 
this provision is that the person who is for 
the time being the Governor of the State 
Shall be the Chancellor. Section 9 (1) does 
not say that the Governor shall be the Chan- 
cellor by virtue of his office as Governor or 
that the Governor shall ex officio be the 
Chancellor. It is noteworthy that S. 10 (1) 
of the Act uses a different language in con- 
nection with the office of the Pro-Chancellor. 
It says that the Minister of Education shall 
ex officio be the Pro-Chancellor. | Whereas 
under S. 9 (1) it is the prestige and persona- 
lity of the person filling the office of the 
Governor that is made the basis of his ap- 
pointment as Chancellor; under S. 10 (1) it 
is the office itself that is made the criterion 
for the appointment of the Minister of Edu- 
cation as the Pro-Chancellor. 

The distinction between these two modes 
of appointment is a real one. Thus the 
powers and duties that the Chancellor exer- 
cises or performs under the Act are not any 
powers or duties conferred “on the Governor 
qua Governor or of a capacity which he 
occupies by virtue of his office as Governor. 
They are the powers and duties of a public 
‘capacity held by the personage who is also 
the Governor. The Chancellor’s powers 
under the Jabalpur University Act are thus 
not the powers and duties of the office of 
the Governor and consequently the protec- 
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i 
tion provided by Art. 361 (1) cannot be in- 
voked by the Chancellor in respect of the 
exercise and performance of the powers and 
duties of his office as Chancellor under the 
Jabalpur University Act.” 
On the basis of the aforesaid observations, 
it was sought to be argued by the learned 
counsel that in that case, the learned Judges 
rejected the preliminary objection ; on the 
ground that according to S. 9 of the Jabal- 
pur University Act, the Governor of Madhya 
Pradesh shall be the Chancellor, but in the 
instant case the Chancellor is by jvirtue of 
his office as Governor, that is, that the 
Governor is the ex officio Chancellor of the 
University. It is correct that from the 
aforesaid observations, Dr. Chitale is justi- 
fied in soliciting support for his contention 
but, with utmost respect, we are unable to 
agree with the learned Judges in S. C. 
Barat’s case (AJR 1962 Madh Pra 73) (supra), 
that the distinction between the two modes 
of appointment, that is, where the| Gover- 
nor of a State shall be the Chancellor of 
the University and where the Governor by 
virtue of his office or as ex officio , shall be 
the Chancellor, would make any difference. 
As has been observed earlier, the real test 
to be seen is whether while holding the 
office of the Chancellor, is the Governor 
performing any duties or is exercising any 
power relating to his office? Further, it has 
also to be seen whether by holding the office 
of the Chancellor, is the Governor not hold- 
ing entirely a different office and ina differ- 
ent capacity? If the answer to these two 
questions is in the negative, then the Gover- 
nor as Chancellor would not be exercising 
or performing any power or duty! in his 
capacity as Governor nor would the exercise 
or performance of the power or duty of 
the office of the Chancellor would have any 
relation to the exercise or performance of 
the duty of the office of the Governor. It 
may be observed that except the |observa- 
tions made in para 10, the entire judgment 
in S. C. Barat’s case (AIR 1962 Madh Pra 
73) (supra) supports the contention iof Mr. 
Rao and does not help the learned. counsel 
for respondent No. 1. 

126. This brings me to the next case in 
Jyoti Prasad Upadhya v. Kalka! Prasad 
Bhatnagar, AIR 1962 All 128. Thei facts of 
that case are that the election of one Jyoti 
Prasad Upadhya to the Uttar Pradesh Legis- 
lative Council was called in question on the 
ground that he was holding an Office of 
profit under the Government of the ' State of 
Uttar Pradesh, as he had been appointed as 


the ‘Vice-Chancellor of the University of 
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Agra by the Chancellor under S. 9 of the 
Agra University Act, 1926, and that in view 
of the provisions of Art. 191 of. the Consti- 
tution of India, was disqualified to be 
chosen to fill in the seat. The petition was 
contested on the ground that the office held 
by the Vice-Chancellor was under the Uni- 
versity of Agra and not under the State 
Government and as such the office of the 
Vice-Chancellor was not an office of profit, 
The only point that needed determination, 
on the respective pleas of the parties, was 
whether respondent No. 1 held the office of 
profit under the State Government. On 
consideration of the relevant provisions of 
the Constitution and the University Act, 
Mathur, J., speaking for the Court, held as 
under (para 11):— 

“The Act clearly envisages two distinct 
authorities, namely, the Chancellor and the 
State Government. When the Legislature 
intentionally made a differentiation between 
Chancellor and the State Government, no 
other Opinion can be formed except that 
it was the intention of the Legislature . not 
to regard the Chancellor to be a part of the 
State Government, and while exercising his 
powers the Chancellor was not exercising 
the executive powers of the State.” 

It was further held as under (para 13) :— 

“If the appointment of the Vice-Chan« 

cellor by the Chancellor of the University 
is not deemed to be an appointment made 
by the State Government, the Vice-Chan- 
cellor of the Agra University shall not be 
disqualified and can be chosen as a member 
of the U. P. Legislative Council. As already 
mentioned ‘above, the Chancellor cannot be 
equated with the State Government and the 
two cannot be placed on the same footing 
and consequently an appointment made by 
the Chancellor cannot be deemed to have 
been made by the State Government.” 
Mr. Rao, learned counsel for the petitioner, 
had placed great reliance on the aforesaid 
observations and, in our view, rightly as the 
same lend full support to his contention and 
negative the plea of respondent No. 1. 


127. The only other case relevant to the 
point which needs reference is M. Gnana« 
mani v. Governor of Andhra, AIR 1954 
Andhra 9. The facts of that case ate that 
the petitioner was a B. E. of the Madras 
University. He was working in the Second 
Circle as an Assistant Engineer. On 15th 
of Jan., 1953, an order of Government 
dated 22nd of Dec., 1952, was served on 
him imposing a penalty of compulsory re- 
tirement. Against that order he preferred 
an appeal to the Governor of Madras 
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After the Andhra State was formed, the 
papers were transferred to the Governor of 
Andhra for disposal. When the petitioner 
wrote to the Governor of Andhra for in- 
formation, he received a reply from the 
Secretary that his petition was sent to the 
Secretary to Government, F. W. D., Andhra, 
for disposal. One of the grounds on which 
the petitioner claimed reliez, was. that the 
action of the Governor in asking the Gov- 
ernment to dispose of the appeal was with- 
out jurisdiction and reduced the provisions 
for an appeal to a farce, as the very auth- 
ority which passed the orinal order was 
asked to dispose of the arpeal. One of the 
poinis that arose for corsideration before 
the learned Judge was whether a writ would 
lie in the circumstances against the Gover- 
nor of Andhra. On consideration of the 
entire matter, the learned Chief Justice on 
the question of immunity as envisaged under 
Art. 361, observed thus (para 13):— 

“Under Art. 361 there is an absolute im- 
munity for the first category of acts, but 
only a limited one in respect of the other 
two. In respect of the first he is not an- 
swerable to any Court of Jaw. No Court 
can compel him to show cause or defend 
his action. In the case 3f official acts an 
absolufe immunity from the process of 
Court is given and this immunity extends 
not only to his official acts but also to acts 
purporting to be done by him in exercise of 
the powers conferred on him, so long as he 
is not guilty of dishonesty or bad faith. 
But this will not preclude the acts of the 
Governor from being questioned’ if they 
can be done without issuing a process on 
him. Indeed Art. 361 itself recognises that 
this immunity would not restrict the right 
of any person to bring appropriate pro- 
ceedings against the Government.” 

128. From the aforescid observations, it 
would be clear that three categories were 
formed by the learned Chief Justice in 
which the powers of Governor could fall. 
Regarding first category under which the 
powers exercisable by the Governor by vit- 
tue of his office fall, it has been held that 
absolute immunity is available. But with 
regard to other two categories, that is, 
where powers conferred on the Governor 
qua Governor, but in a different capacity 
though he occupies that capacity by virtue 
of his office as Governor; and where the 
Governor acts in his personal capacity, like 
he may commit breaches. of contracts en- 
tered into with third parties, the learned 
Chief Justice has held that only limited im- 
munity is available. 
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129. Viewing the facts of this case in 
the light of the observations reproduced 
above, it is quite evident that the same do 
not fall in first category. So far as second 
and third categories are concerned, it may 
be observed that Dr. Chitale, learned coun- 
sel for respondent No. 1, did not claim any 
limited immunity as his whole case wa 
based on absolute immunity. : 

130. In this view of the matter, the deci- 
sion in M. Gnanamani’s case (AIR 1954 
Andhra 9) (supra) does not help the learn- 
ed counsel for respondent No. 1. Rather 
the observations reproduced in the earlier 
part of the judgment favour the stand taken 
by Mr. Rao. 

131. There is no other relevant case 
which needs mention except Dr. Bool 
Chand’s case (AIR 1968 SC 292) (supra) 
and that too, for this purpose only that in 
that case, the Chancellor was a party to the 
writ petition which had been filed by Dr. 
Bool Chand, questioning the legality of the 
order of the Chancellor and in that case at 
no stage right up to the Supreme Court, an 
objection was raised that the Chancellor 
could not be made a party as he enjoyed 
absolute immunity under Art. 361 of the 
Constitution. 


132. As a result of the aforesaid discus- 
sion, I hold that no absolute immunity 
under Clause (1) of Article 361 of the Con- 
stitution is available to the Governor for 
the acts done in exercise of the power or in 
performance of the duties as Chancellor of 
the University. Hence the preliminary ob- 
jection raised on behalf of the Chancellor 
must be and is overruled. 

133. A preliminary objection had also 
been raised on behalf of the Advocate- 
General, Haryana, that certain allegations 
made in the petition were unnecessary and 
that the same deserved to be struck off 
under the provisions of O. 6, R. 16, Civil 
P. C. It is not necessary to deal with this 
preliminary objection as the learned counsel 
for petitioner during the course of argu- 
ments, did not refer to any unnecessary, 
scandalous, frivolous or vexatious allegations, 
. 134. No other point relevant for the dis- 
posal of this petition remains on which it 
may be necessary to express any opinion. 

135. As a result of the aforesaid discus- 
sion, I summarise my conclusions as fol- 
lows :— 

(1) Under clause (7) of Statute 4, the 
Chancellor is competent and has power to 
grant renewal of the term. 

(2) It is quite evident that the Chancellor 
had acted within the scope of his authority 
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in laying down the term that the term. of 


the petitioner will be renewed and that the. 


petitioner had acted on that | promise/as« 


surance and had changed his position, . In 
the instant case, esfoppel will have to be 
sustained even if the same may be based on 
an assurance to the future because the pro- 
misor intended to be legally bound and in- 
tended his promise to be acted upon; with 
the. result that it was so acted upon. It was 
a real promise — promise intended to be 
binding, ‘intended to be acted upon and in 
` fact acted upon. 
8) The provisions of S. 9-A are not only 
to apply to the persons who arel appointed 
Vice-Chancellors after the promulgation of 
‘the Ordinance, but also to the persons who 
are in office on the date of promulgation. 
(4) The words ‘continue in if he has 
attained the age of 65 years’ occurring in 
Section 9-A of the Ordinance and the Am 
endment Act are discriminatory and viola- 


tive of Art. 14 of the Constitution as the 
same are designed to operate to |the detri- 
ment of one and one person only, i.e. the 


petitioner whose term had to be jrenewed as 
a result of the promise/assurance |with effect 
from 27th Oct., 1980. 

(5) The petitioner has tried to establish 
the plea of mala fide purely on ‘conjectures 
without laying any foundation for the same. 
The attack on the ground of mala fide thus 
must necessarily fail and: the Ordinance and 
the Amendment Act do not suffer from any 
infirmity on this score. 

(6) The powers and duties exercised and 
performed under the Statute by the Chan- 
cellor have absolutely no relation to the 
exercise and performance of the power and 
duties of the office of the Governor. 

(7) No absolute immunity as envisaged in 
Clause (1) of Article 361 of the! Constitu- 
tion of India is available to the | Governor 
for the acts done in exercise of the powers 


or in performance of the duties ‘as Chan- 
cellor of the University. 
In view of conclusions (2) and! (4), the 


writ petition is allowed and a direction is 
issued to the Chancellor of the University, 
respondent No, 1, to issue notification rer 
‘newing the term of the petitioner}as Vices 
Chancellor with effect from 27th Oct., 1980. 
In the circumstances of the case, I make no 

order as to costs, 
S. C. MITTAL, ¥.:— I agree. 
RAJENDRA NATH Mate J.:— I 
also agree. 
Order abcordingly. 
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5. S. SANDHAWALIA, C. J., 
PREM CHAND JAIN, S. C. MITAL, D. S. 
TEWATIA, M. R. SHARMA, R. N. 
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Kaliwa, Appellant v. Vasakha Singh and 
another, Respondents. 


Second Appeal No. 67 of 1969, DJ- 
1982, +% 


(A) Punjab Pre-empfion Act (1 of 1913), 
S. 15 (1) and (2) — Sub-section (2) overs 
rides sub-sec. (1) — Judgment of five 
Judges Full Bench taking this view — En- 
titled to be affirmed on principle of stare 
decisis and also on soundness on principle 
and rationality. (Precedents — Stare deci« 
sis — Doctrine of). 


Per Majority (Tewatia and Sharma JJ., 
dissenting) : 

The unanimous judgment of the Full 
Bench (consisting of five Judges) in the case 
of Karta Ram v. Om Prakash (AIR 1971 
Punj & Har 423) (FB) laying down that sub- 
sec. (2) of S. 15 of the Punjab Pre-emption 
Act overrides the preceding sub-section (1) 
of S. 15 ‘and that, therefore, the class of pre- 
emptors referred in S. 15 (1) cannot claim 
any right of pre-emption in cases falling 
under S. 15 (2) despite the fact that there 
may be no person who can claim such a 
right thereunder lays down the law correct 
ly. The Full Bench decision in Karta Ram’s 
case was not in isolation but only a culmi- 
nation and re-affirmance of the longest 
line of unbroken precedent on this particu- 
lar point within Punjab High Court. Ever 
since the Amending Act 10 of 1960 whereby 
tenants-at-will were also clothed with the 
right of pre-emption there has been total 
for two 
decades on the point. If numbers have 
some relevance, nearly twenty Judges of’ this 


*In this case the Judges of the Full Bench 
differ in their views. The majority view 
is taken by S. S. Sandhawalia, C. J., P. C. 
Jain, S. C. Mital, R. N. Mittal and A. S. 
Bains, JJ. and the minority view by ag S. 
Tewatia and M. R. Sharma, JJ. 

The judgments are printed in the aie in 
which they are given in the certified 
copy—Ed. 


**Decided by Full Bench on One: of refer- 
ence made by M. R. Sharma, J. on 17-4- 
1980. 
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Court at varying times bave unreservedly 
opined that sub-sec. (2) is an independent 
provision by way of exception to the pre- 
ceding sub-section and in Zact override the 
saine. The long line of precedent should 


Á not be deviated from even for reasons of 
'° judicial propriety well-enshrined in 


the 
doctrine of stare decisis. The Full Bench 
decision in Karta Ram’s case has to be 
affirmed not merely on the basis of stare 
decisis, but equally so on its: soundness on 
principle and rationality. 

. (Paras 7 to 12 and 136) 

(B) Punjab Pre-emption Act (1 of 1913), 
S. 15 (1) and (2) — Scope — Sub-sec. (2) 
is independent provision ard overrides sub- 
section (1) — Case falling under sub-sec. (2) 
— Tenant or co-sharer has‘ no right to pre- 
empt. 

Per Majority (Tewatia <nd Sharma, 
dissenting) : 

Sub-section (2) of S. 15 is an independent 
self-contained provision and cannot be read 
as a mere proviso to the preceding sub-sec- 
tion (1). A tenant or a co-sharer has no 
right of pre-emption in cases falling squarely 
within sub-sec. (2) of S. 15 of the Act. 

(Paras 46, 136) 

The basic rationale underlying the law of 
pre-emption, is first to maintain the homo- 
geneity and integrity of the agricultural 
tribe of the particular village community 
and to retain the property in accordance 
with the agnatic rule of saccession. 

(Para 5) 

The right of pre-empticn conferred on 
the tenant’ under S. 15 (1) by the Punjab 
Act 10 of 1960 was a pure creature of the 
Statute. It neither advarces the agnatic 
theory of succession nor is conducive to the 
Maintenance of the homogeneity of the 
agricultural tribe of the village community. 
In fact it runs directly counter to both of 
them because the tenant may be a rank 


JJ.. 


stranger to'the agnatic line and equally an. 


alien to the agricultural tribe which may 
constitute the proprietary body of the vil- 
lage. The right was conferred in order to 
give protection to the tenant. (Para 20) 

Sub-section (2) of S. 15 begins with a 
non obstante clause and is thus clearly by 
way of an exception to the general provi- 
sions of the preceding sub-sec. (1). Sub- 
section (2) is a special provision providing 
for the class of pre-emptcrs in sales made 
by female vendors only aad’ further 


con- 
stricted by the qualification that the pro- 
perty sold should have been succeeded 


through a father or brother or a husband. 
1982 P, & H./31 XI G—39 
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On the hallowed rule of construction that 
a special rule of law would override a gene- 
tal one it would be equally patent that in 
this context sub-sec. (1) cannot possibly have 
any place. The legislature having made its 
intent clear and categoric in sub-section (2), 
it is not for the Court to sit in judgment 
over the wisdom of its policy. The provi- 
sion is reasonable and its language being 
clear and unambiguous, it should be given 
its plain meaning. Even assuming that two 
views are possible, pre-emption being a 
piratical right, construction in favour of 
such right must be avoided. (Para 23) 

A tenant cannot claim any inherent right 
of pre-emption and his exclusion from sub- 
section (2) does not amount to infringement 


of Article 14 of the Constitution, (Para 24) 
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for Respondents. 


S. S. SANDHAWALIA, C. J.:— Whether 
sub-section (2) of Section 15 of the Punjab 
Pre-emption Act, 1913 is an independent 


self-contained provision or is merely a pro-- 


viso to the preceding sub-section (1) despite 
the non obstante clause with which it begins 
has come to be the spinal issue in this ref- 
' erence to a Bench of seven Judges. 


2. It is because of a veiled doubt about 
the correctness of the settled Jaw within 
this Court by a Bench of five Judges 
in Karta Ram v. Om Parkash, AIR 1971 
Punj & Har 423 (FB) and a co-equal Bench 
in Prithi Pal Singh v. Milkha Singh, AIR 
1976 „PUD & Har 157 (FB), that this refer- 
ence*seems to have been necessitated. . Be- 
cause of this and indeed in view of: an ‘im- 
plied challenge to the very doctrine. of pre- 
cedent ‘which it involves, the matter calls for 
_ an-exhaustive and in-depth examination. 


Kalwa v. Vasakha Singh, (FB) 


30, 60 
C. B. Goel, for Appellant; S. K. Goyal, ° 


A.I. R. 


3. For issues `so pristinely legal, the facts 
would invariably pale into insignificance. Yet 
law even in abstract must retain its connec- 
tion with the terra firma of the factual 
matrix. It suffices, therefore, to advert to 
the facts relevant to the legal issue in Kalwa 


v. Vasakha Singh and others, R. S. A. No. ” 


67 of 1969. - Jagdish Chand was the original 
owner of the land in dispute, with other co- 
sharers. On his death, mutation No. 72 was 
sanctioned on May 21, 1965 in favour of his 
two sons — Inder Partap Singh and Ravi; 
Sarla Devi, Vijay Devi, Vijay Laxmi, his 
daughters; and Vidhya Wanti his: widow, in 
equal shares. ‘The heirs aforesaid sold the 
land ‘to the vendees by a registered deed. 
Kalwa -appellant brought a suit for pre- 
emption ‘basing his claim on being .a tenant 
of the land in dispute at the time of the sale 
and also being a co-sharer with the original 
‘owner Jagdish Chand and consequently ‘with 
the vendors themselves. The suit was con- 
tested on behalf of the respondents and the 
material ‘issues framed were Nos. (1) 
and (6) :— 

(1) Whether the plaintiff has got a pre- 
ferential. right cf pre-emption? OPP. 

- (6) Whether sale made by the females is 
pre-emptible ? OPP. 
On these issues the trial Court held that the 
plaintiff-appellant was not entitled to pre- 
empt the sale made by the females who had 


. inherited through their father or husband as 


sub-section (2) cf Section 15 of the Punjab 
Pre-emption Act, 1913 (hereinafter called 
‘the Act’) alone was applicable. However, 
it was held that the plaintiff-appellant could 
pre-empt the share of only one male co- 
sharer, namely — Inder Partap and in effect 
1/12th share of the entire land on payment 
of the proportionate price thereof. 

4. On appeal the learned Additional Dis- 
‘trict Judge catezorically affirmed the finding 
of the trial, Court with regard to the sale 
made by the females (who had inherited the 
jand from their father or husband) holding 
that the case fell squarely under Sec. 15 (2) 
of the Act and, therefore, the tenant or the 
co-sharer had absolutely no right of pre- 
emption thereurder. He. further held that 
even with regard to the land sold by Inder 
Partap, the vendees also became co-sharers 
and therefore. Kalwa had no superior right 


of pre-emption in respect of this land as i 


well. Allowing the appeal of the vendees 
and dismissing that of the -appellant Kalwa, 
his suit was dismissed in toto. 

5. The appellant-Kalwa then preferred 
the present regular second appeal which 
first came up for hearing before my learned 


a 
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brother Sharma J., who entertained some 
doubt’s with regard to the correctness of the 
ratio of the earlier Full Benches in Karta 
Ram, (AIR 1971 Punj & Har 423) and also 
Prithi Pal Singh’s cases. (AIE '1976 Punj and 
Har 157) (supra) and therefore referred the 
matter to a Bench of seven Judges. 

‘6. Inevitably the controversy herein must 
revolve around the relevant- provisions of 
the statute and indeed on -the very words 
thereof. It is, therefore, apt to read the 
provisions of Section 15 of the Act at the 
very outset :— 

“S. 15(1) The right of pr2-emption in res- 
pect of agricultural land and village im- 
movable property shall vest— f 

‘(a) where ‘the’ sale is by a sole owner — 


First, in the son ‘or daughter or son’s son 
or daughter’s son.of the vendor; 
Secondly, in the brothzr or brother’s 
son of the vendor; 
Thirdly, in the father’s brother or 
father’s brother’s son of tke vendor; 
Fourthly, in’ the ‘tenent who holds 


under tenancy of the vendor the land or pro- 
perty sold or a part thereof i 
(b) where the sale is of a share out of 


joint land or property and is not made by . 


all the co-sharers jointly, 

First, in the sons or daughters of 
sons’ sons or daughters’ sous of the vendor 
or vendors; 

Secondly, in the brothers 
sons of the vendor or vendors; 


or brothers’ 


Thirdly,. in the fathers’ brothers or 
fathers’? brothers’ sons of the vendor or 
vendors; 


Fourthly, in the other co-sharers; 

. Fifthly, in the tenants who hold under 
tenancy of the vendor or vendors the land 
or property or a part thereof. 

(c) where the sale is of land or property 
owned jointly and is made by all the co- 
sharers jointly — 

First, in the sons or daughters or 
sons or daughters’ sons of the vendors; 

Secondly, in the brothers or brother’s 
sons of the vendor; 

Thirdly, in the father’s brothers or 
father’s brothers’ sons of the vendors; .- 

Fourthly, in the terants who hold 
under tenancy of the vendors or any of 
them the land or property sold or a part 
thereof. ; , : 

(2) Notwithstanding anything contained in 
sub-section (1)— 

(a) where the sale is by a female, of land 
or property to which sie has succeeded 
through her father or brocher or the sale in 


sons’ 
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i 


son or daughter of such female after in- — 


heritance, 
vest,— 


the right of pre-emption shall i 


(i) if the sale is by such female, in hep 


brother or brother’s son; 


Gi) if the sale is by the son or daughter 
of such female, in the mother’s brothers or ` 
the mother’s brother’s sons of the vendor op . 


vendors; 


(b) where the sale is by a female of land i 


or property to which she bas succeeded 
through her husband, or through her son in 
case the son has inherited the land or pro- 
perty sold, from his father, the right of pre- 
emption shall vest, — 


First, in the son or daughter of such 
husband of the female; 
Secondly, in the husband’s brother or 


husband’s brother’s son of such female.” 

7. The questions which emerge and are 
projected from the respective stands and 
contentions of the learned counsel for the 
parties may now be formulated for the sake 
of clarity. These are— 

1. Whether the unanimous view of the 
Full Bench in Karta Ram Mansa Ram v. 
Om: Parkash Hirda Ram, AIR 1971 -Punj 
and Har. 423, is wrong and, therefore, ‘should 
be overruled; 

2. Whether the majority view of the Full 
Bench in Prithi Pal Singh v. Milkha Singh, 
AIR 1976 Punj & Har 157 is erroneous and 
calls for reconsideration; 

3.-Whether sub-section (2) of Section 15 
of the Act is an independent self-contained 
provision or is merely a proviso to the pre- 
ceding sub-section (1) despite the non 
obstante clause with which it begins and; 

4, If so, whether a tenant alone, or both 
a tenant and a co-sharer can be clothed with 
the right of pre-emption in cases falling 


squarely in sub-section (2) of Section 15 of ` 


the Act by a process of judicial interpreta- 
tion despite the conspicuous absence of any 
teference to both. 

Adverting now to question No. 1 it straight- 
way deserves highlighting that the ordinary 
tenants as a class of pre-emptors were intro- 


_duced for the first time in the statute by the 


amendment in Section 15 brought about by 
Punjab Act No. 
class of pre-emptors found not .the least 
mention in the statute. At the very thres- 
hold is the fact that a Bench of five Judges 
has already unanimously pronounced upon 
this major controversy before us in Karta 
Ram’s case to the effect :that sub-section (2) 
overrides the preceding Section 15 (1) and, 


10 of 1960. Earlier this ` 
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therefore, the class of pre-emptors referred 
in S. 15 (1) cannot claim any right of pre- 
emption in cases falling under Section 15 (2) 
despite the fact that there may, be no per- 
\son who can claim such a right thereunder. 
Again Karta Ram’s case was not in isola- 
tion but only a culmination and re-affirm- 
lance of the longest line of unbroken prece- 
ident on this particular point! within this 
Court. Immediately after the, amendment 
by Act 10 of 1960 this veryi issue arose 
before this Court with regard tola sale made 
on the 11th of August, 1960, and was un- 
reservedly answered by Shamsher Baha- 
dur, J., by relying on Budhan Choudhry v. 
State of Bihar, AIR 1955 SC 19i, in the 
following words in Debi Ram v. Smt. 
Chambeli, (1963) 65 Pun LR 500 :— 


oe 





* Likewise, in the present case, 
the clear effect of the words ‘notwithstand- 
ing anything contained in sub-section (1)’ is 
that the provisions of sub-section (1) of Sec- 
tion 15 giving right of pre-emption to a co- 
sharer under sub-clause (fourthly) of Cl. (b) 
must give way to what is provided for in 
sub-section (2). In the case of the property 
to which females have succeeded _ through 
their father, brother or husband, the right 
of pre-emption is given only to very close 
relations and certainly not to co-sharers.” 

An identical view was then arrived at by 
D. K. Mahajan, J., in Santa Singh v. Hazara 
Singh, (1965) 67 Pun LR 132 with the added 
reason that the special provisions of Sec- 
tion 15 (2) with regard to the Sales by 
famales in the specific circumstances would 
exclude the general provisions of S. 15 (1). 
Later after referring to the aforesaid 
authorities Harbans Singh J. (as the learned 
Chief Justice then was) took an identical view 
in Surjit Singh v. Nazir Singh, (1965) 67 Pun 
LR 1108 and opined about the fationale of 
sub-section (2) of Section 15 in the follow- 


ing terms :— 


“There is no difficulty in understanding 
the idea behind the provisions made in sub- 
section (2). A female may acquire property 
either by inheritance or by self-acquisition 
or by gift from others. In each of these 
cases, she may be a sole owner of the pro- 
perty. The idea is that if the property has 
come to her by inheritance from her father’s 
side descendants of that side should alone 
have a right to pre-empt, and if she had in- 
herited the property from her husband, it 
Should be the husband’s relations who should 
have a right to pre-empt.” 


The Division Bench in Jai Singh v. Mughla, 
(1967) 69 Pun LR 475 then set its seal of 


i 
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approval on the aforesaid view in the follow- 
ing terms :— 

“+x * But sub-section (2) of Section 15 
starts with a non obstante clause, and, there- 
fore, the provisions of sub-section (1) have 
to be read subject to sub-section (2). If a 
case falls within both the sub-sections, it is 
sub-section (2) which would apply to it, ir- 
respective’ of the fact that it could also be 
covered by sub-section (1).” 

Later, in Mohinder Singh v. Balbir Kaur. 
(1968) 70 Pun LR 752: (AIR 1968 Punj 
545), Tek Chand, J. opined in similar terms 
by holding that sub-section (2) of Section 15 
of the Act begins with a non obstante clause 
and is an exception to the rules laid down 
in sub-section (1). Therefore, where suh- 
section (2) is applicable the provisions of 
sub-section (1) would not operate. Con- 
sequently a Division Bench’ consisting of 
Chief Justice Mehar Singh and P. C. Jain, J. 
in Surja Singh v. Chhotto, 1972 Pun LJ 732 
(The case was decided on May 6, 1969 
though reported much later), took an identi- 
cal view in line with the aforesaid earlier 
precedent. 


8 It was the aforesaid long and un- 
broken line of precedent within this Court 
which the Full Bench affirmed in Karta 
Ram’s case (AIR 1971 Punj & Har 423) 
(supra), in the following words with the oh- 
servation that not a single authority taking 
a contrary view could be cited (at Pp. 427) ~m 

“There is no merit in this contention. The 
view taken by this Court consistently is that 
if a sale falls under Section 15 (2) (a) of the 
Pre-emption Act, the application of Sec- 
tion 15 (1) is excluded. In my opinion, the 
language employed in Section 15 (2) (a) is 
capable of no_other interpretation. It says 
that in spite of anything that has been men- 
tioned in Section 15 (1) where the sale has 
been made by a female and of property to 
which she has succeeded through her brother, 
then the, right of pre-emption shall vest in 
her brother or brother’s son, In other words, 
the right of pre-emption gua such a sale will 
not vest in anybody else, in Spite of what 
has been stated in sub-section (1) of Sec. 15 
of the Pre-emption Act. The language of 
the statute being clear and capable of no 
other interpretation, it is idle to suggest that 
in the absence of the persons who have a 
tight of pre-emption under sub-section (2) (a) 
of Section 15, other Persons referred to in 
sub-section (1} of Section 15 of the Pre- 
emption Act would also have a tight to pre- 
empt. 
The persons mentioned in sub-section (1) of 
Section 15 of the Pre-emption Act in such a 


1982 


case have no right of pre-emption is now 
well settled so far as this Court is concern- 
ed.” 


Again there has been n> hint of dissent 
after the aforesaid authoritative enunciation 
of the law which was followed by the Divi- 
sion Bench consisting of Surdev Singh and 
Gopal Singh, JJ. in Smt. Birjee v. Pirthi, 
AIR 1973 Punj & Har 289 and by C. G. 
Suri, J. in Amar Nath v. Smt. Nirmal 
Kumari, 1973 Pun LJ 321; C. S. Tiwana, J. 
in Anup Singh v. Dam Chand, 1978 Pun LJ 
328 and lastly by J. V. Gupta, J. in Chan- 
der y. Cho Khan, 1980 Pun LJ 7, apart 
from a host of unreported decisions taking 
the same view both befcre and after the 
rendering of the judgment.in Karta Ram’s 
case. 


9. It is manifest from the above that 
apart from the rationale the doctrine of 
stare decisis is at once attracted here. Ever- 
since the amending Act 1@ of 1960 whereby 
tenants-at-will were also clothed with the 
right of pre-emption there has. been total 
unanimity in this. Court for two decades on 
the point.: If numbers have some relevance, 
nearly twenty Judges of tais Court at vary- 
ing times have unreservedly opined that sub- 
section (2) is an independent provision by 
way of exception to the preceding sub-sec- 
tion and in fact overrides the same. What 
deserves particular highlighting in this context 
is the fact that the very concept of the right 
of pre-emption has now been abolished with- 
in the State of Punjab. The Punjab Pre- 
' emption Act stands wholly repealed and 
wiped off the statute book by Act No. 11 of 
1973. ` As yet the pre-emption law remains 
in force in Haryana but even there some- 
times rumblings are raised about the ad- 
visability of retaining it or the statute book. 
It is in this ‘context that one has to examine 
whether this long line of settled law (except 
for the solitary and minctity view of my 
learned brother Sharma, J. in Prithi Pal 
Singh’s case (AIR 1976 Funj & Har 157) 
(FB), culminating in the categoric observa- 
tions of Pandit J., speaking for a unanimous 
Bench of five Judges, shoild now be given 
the go-bye, and thus completely unsettling 
the same and -putting it in a ferment afresh. 
I am clearly of the view that the aforesaid 
long line of precedent shculd not now be 
deviated from even for reasons of judicial 
propriety well-enshrined in the doctrine of 
stare decisis. In a similar situation the Divi- 
sion Bench in Mukhdeo Singh v. Harakh 
Narayan Singh, AIR 1931 Patna 285 ob- 
served as follows :— 
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s * * My other ground for adhering’ to 
the cursus citriae of this Court is substantially 
what has been pointed out recently by a 
Full Bench of this Court in Tribeni Prasad 
v. Ram Asray Prasad, AIR 1931 Patna 241, 
and what has been expressed by Muker- 
jee J., in the case of Kedar Nath Hazra v. 
Manindra Chandra Nandy, (1910) 5 Ind Cas 
309, in these words :— 

‘The Courts must always hesitate to over- 
rule decisions which are not manifestly 
etroneous and mischievous, which have 
stood for many years unchallenged and 
which from their nature may reasonably be 
supposed to have affected the conduct of a 
large portion of the community in matters 
relating to rights of property (Young v. 
Robertson, (1862) 4 Macqueen 314).’ 

I have already said that I am unable to 

hold that the view which has been held in 
this Court so far, is manifestly erroneous 
and it is obvious that it is the very opposite 
of being unjust or mischievous.” 
Again in C. Varadarajulu Naidu v. Baby 
Ammal, AIR 1964 Mad 448, it was rightly 
highlighted that the evil of unsettling con- 
sistent judicial opinion would be much grea- 
ter than the evil of laying down what is 
alleged to be bad law and that the Full 
Bench decisions should, as far as possible, 
be held to be binding unless they are 
glaringly bad or patently contrary to the 
statute itself. In this very vein H. R. 
Khanna J., in Maganlal Chhagganlal (P.) 
Ltd. v. Municipal Corporation of Greater 
Bombay, AIR 1974 SC 2009 has observed as 
follows {at p. 2043) :— 


“So far as the question is concerned about 
the reversal of the previous view of this 
Court, such reversal should be resorted to 
only in specified contingencies. It may per- 
haps be laid down as a broad proposition 
that a view which has been accepted for a 
long period of time should not be disturbed 
unless the Court can say positively that it 
was wrong or unreasonable or that it is pro- 
ductive of public hardship or inconvenience.” 
Lastly in this context is the affirmation of the 
tule in Waman Rao v. Union of India, AIR 
1981 SC 271 in the following terms (at 
p. 288) :— 

“It is also true to say that for the ap- 
plication, of the rule of stare decisis it is not 
necessary that the earlier decision or deci- 
sions of long standing should have consider- 
ed and either accepted or rejected the parti- 
cular argument which is advanced in the 
casé on hand. Were it so, the previous deci- 
sions could more easily be treated as bind- 
ing by applying the law of precedent and it 
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will be unnecessary to take sate to the 
principle of stare .decisis. It is, ‘therefore, 
sufficient for invoking the rule | of stare 
 @ecisis that a certain decision was arrived at 
on a question which arose or was argued, 
no matter on what reason the decision rests 


or what is the basis of the decision. In. 


other words, for the purpose of applying -the 
tule of stare decisis, it is unnecessary to 
enquire or determine as to. what| was the 
rationale of the earlier decision | which is 
Said to operate as stare decisis.” , 

10. Following the aforesaid authoritative 
enunciation of the doctrine, it must neces- 
sarily be concluded that the view) in Karta 
_[Ram’s case (AIR 1971 Punj & |Har 423) 
(FB) (supra) should -now ‘be ninectvedly 
Jfollowed and upheld. 


+ 





11. However, I am not affirming the said 
view merely on the basis of stare decisis, 
but equally so on its soundness on principle 
and rationality. Indeed, Mr. C. Bj Goel, the 
learned counsel for the appellant was unable 
to assail the ratio in Karta Rlam’s case 

. (supra), by any meaningful argument apart 
; from the one that there did not;appear to 
be an exhaustive discussion of! principle 
therein. This argument loses sight of the 
| fact that the Full Bench in Karta Ram’s 
' case (supra) was affirming a long line of un- 
” broken precedent in Court which had earlier 
given various rationales therefor and against 
_ which not a single contrary judgment could 
be cited as stands expressly’ noticed therein. 
Nevertheless, it was observed categorically 
therein apparently that because of. the non 
obstante clause, the language of S) 15 (2). of 
the Act was capable of no other | interpreta- 
tion except that if a sale falls under Sec- 
tion 15 (2) of the Punjab Pre- -emption Act, 
the application of Section 15 (1) of the Act 





would be wholly excluded. Earlier judg- 


_ ments had noticed the fact -that sub-sec. (2) 
' dealt specially with female owners. Not 
: only this, it. pertained to the special class of 
: female owners who had inherited the pro- 

perty either through their fathers or brothers 
` or through their husbands. Therefore, the 
* sound canon of construction that a special 
: provision would exclude’ and override -a 


i general one, was equally attracted in inter- ` 


: preting Section 15 (2) of the |Act. The 
; basic idea underlying the enactment by the 
£ legislature of sub-section (2) had again béen 
: analysed in various judgments tobe that. of 
: getaining such property within the, family’ of 
the last male holder only and that too with- 
in his relatively close relations alone. I_do 
not find any reason whatsoever to: differ and 
i 
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disagree with. the aforesaid premises which 
equally underlie the ratio in Karta Ram’s 
case (supra). With the greatest respect, not 
only am I unable to agree that the observa 
tions of fheir Lordships in Channa, Singh 
v. Smt. Jai Kaur, AIR 1970 SC 349 in any 
way detract from or erode the ratio of 
Karta Ram’s case (supra), but in ‘effect 
buttress the same so unreservedly as to con- 
clude ' the matter beyond any shadow” of 
doubt. > In Channan Singh’s case (supra), 
Grover, J. speaking for the. Bench analysed 
Section 15 (2) of the Act as ` Follows- ‘(at 
P- 351): — 
tion (2) of Section 15 is that the right of 
pre-emption has been confined to the’ issues 
of the last male holder from whom. the pro- 
perty which has been sold came by in- 
heritance. Looking at Clause (a) of sub- 
section (2) where the property which, “has 
been sold -has -come. to the. female from her 


father or brother. by succession the right of. i 


pre-emption has.been giver to her . brother 
As has been observed in 


Mota Singh v.: Prem Parkash Kaur, ILR 


(1961) 2 Punj 614 at p. 627, the predominant: 


idea seems to be that the property must not 
go outside ‘the line of the last male holder 
and the right has been given to his mile 


lineal descendants, 


is given to the mother’s brothers or their 
sons. The principle which has been kept in 
view is that the person on whom the right 


of pre-emption is conferred must be.a‘ male ` 


lineal descendant of. the last -male holder of 
the property sold. This is so with regard to 
Clause (a) of sub-section (2). Coming to 
Clause (b), where the sale is by. a female of 
land or property to which she has succeed- 
ed through her ausband or through her son 


in case the son has inherited the same from | 


his father the right of pre-emption .is' to vest 
firstly in the son or -daughter of: such femaie 
and secondly, in the husband’s brother or 
husband’s brother’s son of such- female. 


Now if. the son or daughter of the-female 
ety 
who has sold the property could refer to her 


soi or daughter from a husband other than 
the one from whom the property devolved 
on her, it would be contrary to the scheme 
and purpose of sub-section (2) which essen- 
tially is to’ vest the right of pre-emption in 
the lineal descendants 'of the last male holder. 


3 





It is: manifest from the above that. their 
Lordships have now authoritatively laid 


.. The entire séheme of aby ee 


Where the sale is by the 
son or the daughter of such female the right; 


ane 


1982 


down that the intent of the legislature in 
enacting Section 15 (2) of the Act was the 
twin one of confining the right of pre- 
emption to the issue of the last male holder 
through whom she had succeeded to the 
property and to vest the right of pre-emp- 
tion in the lineal descendants of the last 
male holder. After this authoritative enun- 
ciation, can it possibly be said that a” tenant 
could possibly fit-in into the scheme of the 
lineal descendants of the last male holder in 
a sale by a female owner falling voha se 
tion 15 (2} of the Act? 


12. In the ultimate analysis, it must be 


concluded on question (1) that the judgment 


in Karta Ram’s case (AIR 1971 Punj & Har 
423) (FB) (supra). lays down the law cor- 


rectly and must continue to hold the field . 


and is hereby affirmed. 

13. Coming now to question (2), it per- 
haps suffices to notice that there was com- 
mon consensus that the issue of the correct- 


ness of the majority view in Prithi Pal Singh : 


case (AIR 1976 Punj & Har 157) (FB) (supra) 
does not now directly arise here. Indeed, 
Mr. C. B. Goel, the learned counsel ‘for the 
appellant did not raise a single argument 
against the same. This is even otherwise 


plain on a bare reference to the said judg- 


ment. The primary issue therein was — 
whether a Hindu female, who had acquired 
a limited estate prior to 1956, which was 
enlarged into full ownership by virtue of 
Section-14 (1) of the Hindu Succession Act 


would succeed through the last. male holder 
The majority view affirmed the. 


or not? 
earlier judgment of- the Division Bench in 
Jai Singh’s case (1967-69 Pun LR 475) 
(supra), to hold that a widow who originally 
succeeds to her husband’s property’ as a 
limited owner under the Hindu law is not 


deemed to have succeeded through her ‘hus- - 


band to the absolute and full ownership of 
the estate but did so by virtue of S. 14 (1) 
of the Hindu Succession Act. 
of this finding the majority view categori- 
cally was that the sales by such a widow 
were pre-emptible only under sub-sec. (1), 


and sub-section (2) had no application to 


her case. Consequently any question with 


regard to the interpretation or applicability 


of sub-section (2) would not arise at all and 
therefore was not even gone into far from 
being answered, by the majority. i 

14. It is obvious that herein no question 
whatsoever of any enlargement of the estate 
under Section 14 (1) of the Hindu Succes- 
sion Act by a female succeeding to a limiè 


ed estate prior to 1956, even remotely arises.. 


Therefore, the ratio of the majority judg- 
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` answered in these terms. 


‘tullah, (1885) ILR 7 All 775 (FB). 


As a result . 
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ment in Prithi Pal Singh’s case (supra) can- 
not at all be attracted.: Equally it calls for 
notice fhat the issues of the enlargement of 
a limited female owner’s estate inherited 
before 1956 under Section 14 (1) of the 
Hindu Succession Act has now become 
wholly academic after the passage of more 
than 25 years of its enactment. As noticed 
earlier, no challenge having been raised there- 
to, I see no reason to differ from the majo- 
rity view. in Prithi Pal Singh’s case to which 
I was a party and the same is hereby affirm- 

_ Question No. (2) supra is, therefore, 


15. Now a plain look ‘at questions Nos. 
(3) and (4) would show ‘that they would so 
dovetail into each other that it is obviously 
wasteful to deal with them separately be- 
cause the issues relevant thereto overlap 
heavily. It is, therefore, proposed to deal 
with them together. Inevitably in construing 
these meaningful issues, the historical’ per- 
spective of: both the intrinsic concept of the 
right of pre-emption as also the relevant 
legislation. thereon within this jurisdiction 
cannot possibly be avoided. The modern 
lawyer need go no further beyond the 


classic exposition of ‘the purposes and the 


nature of the law of pre-emption in India 
by Mahmood, J. in Gobind Dayal v. Inaya- 
Therein 
it was observed as follows :-— 

viewed It is unnecessary to quote any more 
passage from the original Arabic text of the 
Hedaya, which’ distinctly go to show that 


` the cause of foundation of the right of pre- 


emption is -the conjunction of the pre-emp- 
tive tenement with the pre-emptional tene- 
ment, that its object is. to obviate the in- 
convenience’ or disturbance which would 


arise by the introduction of strangers, that 
the right exists antecedently to sale, and that 
‘sale is a condition precedent, not to the 


existence. of the right, 
enforceability.” 

In. this particular jurisdiction the rationale 
of the custom of pre-emption was noticed 
in the following terms by Sir James M. 


but only to its 


' Douis in para No. 127 of the Punjab Settle- 
_ ment Manual (4th Edition) :— 


“The members of the proprietary body in 
a true village community are often united 
by real or assumed ties of kinship. The ad- 
mission ‘of strangers into the brotherhood 
was always, in theory at least, a thing to be 
guarded against, and village customs in the 
matier of inheritance and pre-emption are 
founded on this feeling. .. .. ..” 

This was ‘again more authoritatively laid 


down by Sir John Edge in delivering the 
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judgment in Kumar Digamber Singh v. 
Ahmad Sayeed Khan, AIR 1914 PC 11, in 
the following words :— | 

“But in all cases the object is, as far as is 
possible, to prevent strangers to a village 
from becoming sharers in the village. .. ...” 
A Full Bench of this Court in upholding 
the constitutionality of the Punjab Pre- 
emption Act in Uttam Singh! v. Kartar 
Singh, AIR 1954 Punj 55, held that the 
main objects underlying Sections 15 and 16 
were :— 

(1) to preserve the integrity of the village 
and the village community; 

(2) to implement the agnatic theory of the 
law of succession; and, 

(3) to avoid fragmentation of holding. 
The seal of approval to this view has been 
given in Ram Sarup v. Munshi; AIR 1963 
SC 553, in the following words :— 

Í .. .. Thé grounds for upholding Sec- 
tion 15 (a) as reasonable and in! the interest 
of the general public therefore; finally re- 
solve themselves into two: : 

{1} to preserve the integrity of tbe village 
and the village community; and ' 

(2) to implement the agnatic tule of suc- 

cession.” 
It would be manifest from the ‘above that 
the basic rationale underlying the law of 
pre-emption, under this jurisdiction, is first 
to maintain the homogeneity and integrity 
of the agricultural tribe of the particular 
village community and to retain the property 
in accordance with the agnatic sue of suc- 
cession. 





16. Adverting now to the legislative his-. 


tory of the pre-emption law within this 
jurisdiction, it suffices to mention that the 
rules relating thereto were first enacted in 
the Punjab Civil Code of 1854. | This. was 
later replaced by the Punjab Laws Act (Act 
No. 4 of 1872) which in turn was amended 
in 1878. With regard to these provisions it 
suffices to notice that apart from the basic 
classes of agnatic pre-emptors only the oc- 
cupancy tenant found a marginal mention 
at the bottom of the list of pre-emptors. 
Those well versed with the incidence of the 
rights of occupancy tenants need have no 
doubt that it virtually bordered ‘on owner- 
ship.. Ultimately by the Punjab Occupancy 
Tenants (Vesting of Proprietary Rights) Act 


1953, this situation was accepted! and they’ 


were clothed with the rights of jownership. 
That occupancy tenants form a class entirely 
apart from the ordinary tenants-at-will or 
other contractual tenants needs little elabo- 
ration. Significantly, therefore, both these 
classes found not fhe least mention in the 
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earliest statutory laws of pre-emption. The 
first Pre-empticn Act was enacted in 1905 
and Sections 11 to 15 therein deal with the 
right of pre-emption. A reference to the 
Statements of Objects and Reasons of the 
said Act would show that herein again it 
was the primary concern for the homo- 
geneity of the agricultural tribes and the 
Maintenance of the agnatic theory of the 
law of succession which has led to this 
enactment for the statutory recognition and 
regulation of the pre-emption law as such. 
Significantly in the whole of the statute the 
tenants 
found not the least place. This Act was 
then repealed by the present Punjab Pre- 
emption Act 1913. Herein again, as ori- 
ginally enacted, the tenants as a class of 
pre-emptors do not figure anywhere and this 
position continued for well-nigh half a cen- 
tury till the year 1960. 


17. Meanwhile cosmic changes took 
place in the rural life of the region in the 
wake of the partition of the country in 1947. 
This engendered the efflux of the Muslim 
landholders of the region and the corres- 


ponding influx of refugees from West Paki- 


stan as also the agrarian Legislation that 
followed soon thereafter and the changes in 
inheritance Laws by the Hindu Succession 
Act, 1956. Apart from the preceding Ord- 
inances the Punjab Tenants and Security of 
Tenures Act, 1950 and the Punjab Tenants 
(Security of Tenures) (Amendment) Act, 
1951, were hurriedly brought on the statute 
book and then repealed and substituted by 
the Punjab Security of Land Tenures Act, 
1953. This legislation apart from intro- 
ducing the concept of a ceiling on land 
holdings also conferred a modicum of a se- 
curity of tenures on the tenants and a right 
of purchase in them accruing from long- 
standing tenancies. However, experience 
showed that this beneficial legislation in 
favour of the tenants was sought to be set 
at naught by the dubious use of the pirati- 
cal right of pre-emption by unscrupulous 
Jandlords. Lands under tenancy were trans- 
ferred by collusive sales and then pre-empted 
by agnatic relations under the Punjab Pre- 
emption Act. It was to protect the tenants 
from this misuse of the Pre-emption Act 
that Section 17 of the Punjab Security of 
Land Tenures Act was brought on the sta- 
tute book. A bare look at this provision 
would show that in a very limited field and 
hedged by a number of qualifications 
tenants who had been in a continuous oc- 
cupation of land exceeding four years were 
clothed with a right of pre-emption below 
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the descendants of the venčor’s grandfather 
patently to protect them from the abuse of 
a predatory right which hag set at naught 
the benefits of a secured tenure and the 
ultimate right to purchase the areas com- 
prised in their tenancies. It was in this con- 
text that for the first time < special class of 
tenants was allowed to enter the fields of 
pre-emptors primarily to prctect them. How- 
ever, Section 17 of the Punjab Security of 
Land Tenures Act standing by itself was 
unable to provide an adequate cloak against 
the dubious practices on the part of the 
landlords. The Legislature had, therefore, 
to resort to amendment of the statute. The 
reasons for doing so authentically stated are 
instructive and deserve notie in extenso :— 

“Statement of Objects and Reasons. 

Jt has come to the notice of Government 
that landowners who are not competent to 
eject their tenants from Ends comprising 
their tenancies under the Punjab Security of 
Land Tenures Act, 1953, ere circumventing 
the provisions of that Act ty executing mala 
with possession in respect of such lands in 
favour of the tenants. Subsequently such a 
Sale is pre-empted under the Punjab Pre- 
emption Act, 1913, by an eligible pre-emptor 
with the connivance of tas vendor (erst- 





while landlord) and the pre-zmptor takes pos- 





session of the land comprising the tenancy 
likewise, such a mortgage is redeemed by 
the mortgagor (erstwhile Eandlord), and in 
either case the tenant is duped and deprived 
ofhis tenancy. Governmert have decided to 
safeguard the rights and interests of tenants 
against such mala fide transactions; their 
tenancies will not be distucbed, and if these 
have been disturbed already, they will be 
restored to them by a,summary procedure. 
The tenant (erstwhile vendee) will have also 
the option to claim, by a summary proce- 
dure, restoration of rights of ownership in 
respect of the pre-empted land on payment 
of the price paid to him by the pre-emptor.” 
To effectuate the aforesaid purpose S. 17-A 
and Section 17-B were inserted in the Pun- 
jab Security of Land Tensres Act, 1953. 
18. It is with the azoresaid legislative 
back-ground that the amendment of Sec. 15 
of the Punjab Pre-emption Act by Act No. 
10 of 1960 after the passage of 47 years of 
its original enactment falls into proper per- 
spective. Thereby whilst the long list of 
the agnatic class of pre-emptors was con- 
siderably slasbed the terants had to be 
clothed with the right of pre-emption at the 
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bottom of the agnatic claimants. This was 
obviously consequential to the earlier provi- 
sions of Sections 17, 17-A and 17-B of the 
Punjab Security of Land Tenures Act. A 
reference to the Objects and Reasons of Act 
No. 10 of 1960 makes it manifest that this 
was not done because of any special con- 
cern of conferring a right of pre-emption on 
a tenant but primarily for affording a modi- 
cum of protection to the tenant against the 
Piratical right of pre-emption which was 
being offensively used against him and to 
protect his right of purchase granted by 
Section 18 of the Punjab Security of Land 
Tenures Act as also to reflect the changes 
in the Inheritance Laws brought about by 
the Hindu Succession Act. It is instructive 
to quote the relevant part thereof :— 
“There has been a continuous demand 
from the public to modify the Punjab Pre- 
emption Act, 1913, village life has been very 
considerably affected owing to the resettle- 
ment of displaced persons hailing from 
different places, who have since been given 
lands on quasi-permanent basis but this Act 
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maintains distinction between these persons 


and local landowners. The Act also ham- 
pers private transfers of property to landless 
persons who are harassed by pre-emption 
suits after they have settled on the lands 
and reclaimed them. This also affects the 
distribution among the tenants of land 
rendered surplus: as a result of ceil- 
ing imposed on holdings. Further, re- 
immovable pro- 














perty not only prevent developmental acti- 
vities but are also inconsistent with the. pre- 
sent democratic set up. In order to remove 
these serious defects it is essential to amend 
the Punjab Pre-emption Act, 1913. The 
Bill aims at achieving these objects.” 

19. It would be obvious from the above - 
that the legislature itself looked with great 
disfavour at the Pre-emption Law and the 
object of the amendment was to constrict 
the same which was effectuated by material- 
ly slashing a large class of pre-emptors ex- 
isting in the earlier Sec. 15. It was in this 
context that for the first time the tenants 
entered the list of pre-emptors and that toa 
at the bottom rung of the agnatic class as 
also of the co-sharers so as to have virtually 
a minuscule and residuary right in their 
absence. It would thus be manifest that the 
ordinary tenant who is obviously a foreigner 
to the classic concept and the purpose of 
pre-emption law had to be introduced as a 
pre-emptor only because of the very peculiar 
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necessities delineated above and i particularly 
to protect him against the very threat to his 
right of tenancy and the consequential right 
of purchase conferred by Sec. 18. A refer- 
ence to the subsequent Punjab Act No. 13 


of 1964 introducing an amendment in para- 


graph first’ of clause (b) of sub-section (2) 
_ of S. 15 is again instructive ` whereby the 


step-son of the female vendor was inserted 
of her’ 


in preference to- and in exclusion 
own son by another husband, which high- 


lighted the emphasis on the agnatic theory 


as also the primary purpose’ of |sub-sec. (2) 
‘to confine the right of ‘pre-emption there- 
under to the lineal descendants of the last 
male-holder only. That this was) the recog- 
` nised larger purpose of the Pre-emption Act, 
is manifest ‘from Sec. 14 thereof which is 
as follows :— 3 tec oF 


“No person other than a person who -was 
agri- 


at the date of sale a member of| an 
cultural tribe in the same group lof agricul- 
tural tribes as the vendor -shall have a right 


of pre-emption in respect of agricultural 
land sold by a member of an agricultural 
tribe.” E 

Lastly came the Punjab Ka No. 111 of 1973 


which wiped the whole of the Pre-emption 
Act off the statute book within the State of 
Punjab lock stock and barrel thus climaxing 
the great disfavour with which it] had’ been 
looked upon, by its total repeal. : 


20. It would thus be manifest both from 





the nature of the right of. pre-emption as, 


also the history of the statutory law on the 
point that the clothing of a tenant with the 
right of pre- emption by Act No. 10 of 1960 
was by way of a clear exception to the fun- 
damental ideas underlying the concept of 
pre-emption itself. ‘It neither advances the 
agnatic theory of succession nor is condu- 
sive to the maintenance of the homogeneity 
of the agricultural: tribe of the village com- 
munity., In fact it runs directly counter ta 
both of them because the tenant |may be a 
rank stranger to tbe agnatic line and equally 
an alien to the agricultural tribe which may 
constitute the proprietary body of the vil- 
lage. Learned counsel for the respondents 
was, therefore, on à firm footing) that con- 
ferring the right of pre-emption on a tenant 
was entirely statutory and because of ‘the 
peculiar necessities of the 
situation though in fact it ran against the 
basic tenants and objects of pre- emption. 
It calls for reiteration that the right of pre- 
emption -conferred on the tenant under Sec- 
tion 15 (1) in 1960 was a pure creature of 
the statute. ` The real'issue in this context, 
therefore, is whether this purely | statutory 
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conferment and that too by way of an ex- 
ception to the very concept of pre-emption 
should now be extended and fictionally read 
into sub-section (2) as well where such a 
pre-emptor is conspicuous by its absence 
and where. the clear language of the provi- 
sion does not at all warrant it. 

21. Now the true principle for the con- 
struction of pre-emption statutes is not in 
doubt and is well-settled beyond cavil by 
binding precedents within this Court as also 
of the final Court. These have totally tilted 
to the view that in essence the right of pre- 
emption is a piratical right and a fetter and 
a clog on the right of ownership which 
merely has its roots in out-moded custom 
and archaic history which had to be coun- 


tenanced’as a relic of a feudal past. The 
Division Bench in Jai Singh v. Mughla 
(1967-69 Pun LR 475) (supra) categorically 
opined :— °° 

k k * 


`The ‘tat of pre-emption is un- 
doubtedly a restriction on the aforesaid fun- 
damental right, though it is no doubt saved 
by clause (5) of Art. 19 of the Constitution, 
as authoritatively held by the Supreme 
Court, nevertheless, the right of pre-emption 
being piratical in nature, must be strictly 
construed so as not to confer on any person 
a right of pre-emption’ which -is otherwise 
destructive of the fundamental right of pro- 


perty, which right has not been specifically 
conferred on the intended pre-emptor by 
the legislature. Even from this point of 


view, the consideration placed by me on 


Sec. 15 (2) (b) of the Pre-emption Act; has 
to be preferred.” ' 

The seal of approval on this then has been 
set in the. follọwing words by ihe final 


Court in Radhakishan Laxminarayan Tosh- 


niwal v. Shridhar Ramchandra Alshi, AIR 
1960 SC 1368 (para . 12) :— 
“#** The right to pre-empt the sale 


fs not exercisable till a pre-emptible transfer 
has been effected and the right of pre- 
emption is not one which is looked upon 
with great favour by the Courts presumably 
for the reason that it is in derogation of the 
right of the owner to alienate his property. 
It is neither illegal nor fraudulent for par- 
ties to a transfer to avoid and defeat a 
claim for pre-emption by all legitimate 


means. In the Punjab where the right of 
pre-emption is also statutory the Courts 
have not looked with disfavour at the 


attempts of the vendor and the vendee to 
avoid and accrual of right of pre-emption 
by any lawful means and this view has been 


accepted by this Court in Bishan Singh v. ; 


4 
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Khazan Singh, 1959 SCR 878: (AIR 1958 
SC 838), wheré Subba Rao, J., observed :— 

‘The right being a very weak right, it can 
be defeated by all legitimate methods, such 
as the vendee allowing the: claimant of a 
superior or equal right being substituted in 
his place.’ 
and again (para 13) — 

“There are no equities m favour of a pre- 

emptor; whose sole object is to disturb a 
valid transaction by virtue of the rights 
created in him by statute To defeat the 
law of pre-emption by ary legitimate means 
is not fraud on the part of either the vendor 
or the vendee and a person is entitled to 
steer clear of the law of pre-emption by all 
lawful means.” 
Again -a powerful and picturesque enuncia- 
tion of this rule of cons-ruction appears in 
Bench -udgment of this 
Court in Than Singh v. Nandu, 1978 Cur 
LJ (Civil) 25: (AIR 1978 Punj & Har 94), 
wherein Bains, J., in his order of reference 
styled the pre-emption law as an outmoded 
one in the modern changed socio-economic 
conditions because it crea’ed a clog on the 
right of owner to alienate his property to 
the person of his own chcice and was, there- 
fore, to be strictly construed. Later speak- 
ing for the unanimous Fall Bench he held 
that if two views are possible then the one 
which defeats the right of pre-emptor has 
to be accepted and finally” concluded (at 
p. 98) :— 


“x * The vendor can by all legitimate 


means defeat the right oZ the pre-emptor. 
Pre-emption law is a reli of feudalism. It 
has been repealed in the State of Punjab. 
Jt creates a clog on the right of the owner 





. to alhenate this property fo a person of his 


own choice. Even if two interpretations of 


a document are possible, the one which 
defeats the right of the pre-emptor is to be 
accepted.” 7 

22. In view of the aforesaid settled judi- 
cial approach can it now be said that one 
should lean to a strained construction in 
order to extend this pwatical right even 
when the legislature has chosen to constrict 
it categorically in sub-section (2) of Sec. 15 


of the Act? One can some time appreciate . 


the eagerness of judicial conscience fo ex- 
tend and liberally’ interpret socially bene- 
ficient legislation but surely piracy, out- 


moded custom, and feudalism, are not to be 
set at large by a process of interpretation.. 

23. With the aforesaid clear canon of 
construction in the context of pre-emption 
Jaw one can now proceed to construe the 
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plain provisions of sub-section (2) of S. 15 
of the Act. The language thereof is crystal 
clear. Indeed it calls for notice that- at no 
stage it was, and perhaps can ever be sug- 
gested, that’ there is any obscurity in the 
provisions thereof. The sub-section begins 
with a non obstante clause and is thus 
clearly by way of an exception to the gene- 
ral provisions of the preceding sub-sec. (1). 
The effect of a non obstante clause for pur- 
poses of construction of statute is too well 
known-to call for any elaboration. This 
sub-section was plainly intended by the legis- 
lature to provide for sales made by female 
owners and further only that class of female’ 
owners who had succeeded to the property 
either through their fathers or brothers or 
through ` their. husbands. ‘Specifically the 
legislature made a special provision for this 
class of vendors excluding them from gene- 
ral category. The plain purpose evident 
from the provisions of sub-section (2) is that 
it confined the right of pre-emption in this 
context, to the lineal descendants of the last 
male-holder (to the exclusion of the rela- 
tions of the female vendor herself) and 
further constricted this right to the closest of 


- relations only. It is unnecessary to elaborate 


this aspect because the same has been au- 
thoritatively laid down by their Lordships of 
the Supreme Court in Channan Singh v. Smt. 
Jai Kaur, AIR 1970 SC 349, in paragraph 4 
of fhe report. Again in this context it must 
be highlighted that sub-section (2) is a spe- 
cial provision providing for the class of 


pre-emptors in sales made by female vendors 


onty and further constricted by the qualifi- 
cation that the property sold should have 
been succeeded through a father or brother 
or a husband. On the hallowed rule of 
construction that a special rule of law would 
override a general one it would be equally 
patent that in this context Section 15 (1) can- 
not possibly have any place. To my mind 
the legislature having made its intent clear 
and categoric in sub-section (2), it is not 
for the Court to sit in judgment over the 
wisdom ofits policy, nor do I entertain any 


. doubt. about the reasonableness of this provi- 


sion. The basicand the fundamental postu- 
late of judicial construction is that where the 
language is clear it should be given its, plain 
meaning and it is not for the Court tô read 
something into it which is conspicuous by its 
absence. - This hallowed rule is so well-set- 
tled that it is unnecessary to buttress it 
with authority. 


24. It becomes necessary to advert to a 
faint suggestion on behalf of the appellants 
that unless the tenant is inserted as a class 


` 492 P.& H. 


of pre-emptors in Section 15 (2) of the Act, 
its provisions woud be violative of Article 14 
of the Constitution. This contention was 
not seriously pressed at the bar but because 
of certain observations in the minority judg- 
ment in Prithi Pal Singh’s case (AIR 1976 
Punj & Har 157) (FB) (supra) itjhas to be 
taken notice of. Firstly, in this context it 
calls for notice that the constitutionality of 
the Pre-emption law was meticulously chal- 
lenged in this Court and was upheld and 
that view has been unreservedly affirmed by 
their Lordships of the Supreme Court with- 
out any qualification. Therefore to contend 
‘that the plain provisions of Section 15 2) 
are in any way violative of Article 14 is 
‘contrary to binding precedent. As has al- 
ready been noticed, it was for |the first 
time by Act No. 10 of 1960 that the legisla- 
ture severely slashed the class of pre-emptors 
and because of the historical and; peculiar 
necessities was compelled to introduce the 
tenants therein, though at the bottom rung 
of pre-emptors, in S. 15 (1). It is patent 
that there is no fundamental or: inherent 
right to pre-empt sales under the ‘law and 
prior to 1960 the ordinary tenant ; did not 
fall in this class. No person, therefore, can 
lay claim to any inherent right of pre-emption 
unless it is conferred by recognised custom 

or expressly by statute. The question of 
discrimination or violation of the: equality 
clause in the Article, therefore, cannot éven 
remotely arise, in my view, nor would it be 
open to anyone to negatively challenge the 
law on the ground that because it| gives the 
right of pre-emption to certain other cate- 
gories he would be equally entitled, to the 
same. If these considerations weré to be 
introduced in law then probably the landless 
residents of the village community ;would be 
equally discriminated against because the 
right of pre-emption had not been [conferred 
upon them by statute. Why not even the 
Harijans who may be both landless and 
otherwise a weaker section of the: commu- 
nity be not clothed with a similar right, and 
that matter why not other weaker| sections 
of the community on basically | financial 
grounds or poverty? In my view! these. are 
considerations entirely for the legislature 
and not for the Courts. No Court need 
come forward to declare that the ‘right of 
pre-emption should be conferred on! a tenant 
on larger grounds of policy even where the 
legislature has not chosen to do so! It may 
be pointed out that no other judgment apart 
from the solitary observations in the mino- 
tity view in Prithi Pal Singh’s case (AIR 
1976 Punj & Har 157) (FB) has so far held 


: 
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that the conferment or refusal of the right 
of pre-emption on a class would violate the 
equality clause. I am inclined to the view 
that no issue whatsoever of the violation of 
Article 14 can arise merely by the factor of 
the conferment, exclusion, extension or 
diminishing of the right of pre-emption of 
any class by the legislature in its wisdom. 
Therefore the argument that to avoid any 
infraction of Art. 14 — a strained construc- 
tion be adopted in order to preserve the 
constitutionality of S. 15 (2) — must be 
altogether abandoned. 

25. Now ths core of the argument on 
behalf of the appellant is that sub-section (2) 
should be read as a proviso to sub-sec. (1) 
and by a process of virtually re-writing the 
statute it be held that in case the class of 
pre-emptors in S$. 15 (2) is exhausted, resort 
be made afresh to sub-section (1) either by 
{ntroducing all the classes of pre-emptors 
therein or by selectively adding the tenant 
alone thereto. In view of the vehemence 
with which this argument was pressed it be- 
comes necessary to analyse it in some detail. 

26. On the aforesaid argument the cru- 
cial issue of construction which arises is 
whether a non obstante clause framed in 
classic and categoric terms can by a process 
of interpretation be whittled down to a 
proviso. Learned counsel for the respon- 
dents raised a twin argument in rebuttal of 
the stand of the appellant, firstly that it was 
totally impermissible to read a clear non 
obstante clause as a mere proviso and se- 
condly that even if it were possible to do 
so, no compelling reason or exigency arises 
herein to do any such violence to the clean 
language of the statute. 

27. On the first aspect it was forcefully 
pointed out that sub-section (2) of S. 15 is, 
on the face of it not a part or a` clause of 
the preceding sub-section (1) but has been 
clearly labelled seriatum as an independent 
one by itself. Prima facie, therefore, it is a 
self-contained sub-section and to read it as 
a proviso or as an explanation to  sub-sec- 
tion (1) is not warranted by any canon of 
construction. The sound argument raised 
was that it is clearly labelled as an indepen~ 
dent sub-section and because of the added 
fact that it opens with the words ‘notwith- 
ay 
it would in effect become, analogous to a 
separate section. Indeed it was argued with 
plausibility that sub-section (2) may well 
have been labelled as either S. 15-A or Sec- 
tion 16 and the mere fact that it has been 
made a part of Sec. 15 is no ground for 
making it subservient or a mere appendage 
to the preceding sub-section, 
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28. The impact and the true legal import 
of a non obstante clause are so well-settled 
by principle and precedent that it is not now 
easy to deviate therefrom. It is unnecessary 
to elaborate on principle because there is a 
virtual unanimity of precedent, both in the 
High Courts and in the inal Court itself 
on the point. In K. Parasuramaiah v. 
Pokuri Lakashmamma, AIR 1965 Andh Pra 
220, the Division Bench succinctly stated the 
rule as follows (at p. 223):— 

“* * * Tt must be understood that a non 
obstante clause is usually used in a provi- 
sion to indicate that that provision should 
prevail despite anything to the contrary in 
the provision mentioned in such non obstante 
clause. In case there is any inconsistency or 
a departure between the non obstante clause 


- and another provision one of the objects of 


such a clause is to indicate that it is the non 
obstante clause which would prevail over 
the other clause.” 


- To the same effect are the observations in 


para 35 of the report in Shree Ganesh Trad- 
ing Co. v. State of Madkya Pradesh, 1972 
MPLI 864:(AIR 1973 Madh Pra 26) (Full 
Bench). Even a more cetegoric and‘ classic 
highlighting of the effect of a non obstante 
clause appears in the folowing words in 
Nawab Bahadur of Mursktidabad v. Ramesh- 
warlal Ganeriwalla, AIR 1949 Cal 323 :— 
“* * * it seems to me to be only rea- 
sonable to suppose that the words ‘notwith- 
standing anything contained in any law for 
the time being in force’ which appear in 
Section 30 refer only tc general statutes 
which by their terms might be construed to 
impose upon the borrowers a liability ex- 
limits contemplated by that 
section. The form of the words used may 


be regarded merely as a convenient method 


of repealing inconsistent provisions of such 


statutes as the Interest Act or the Contract 


Act without making any express reference 
thereto.” i 
29. The final Court is equally emphatic 


and on the high authority of Chief Justice 
Patanjali Shastri, C. J., in Aswini Kumar v. 
Arabinda Bose, AIR 1952 SC 369, the rule 
has been enunciated as follows :— 


“It should first be ascertained what the 
enacting part of the section provides ona 
fair construction of the words used accord- 
ing to their natural and ordinary meaning, 
and the non obstante clause is to be under- 
stood as operating to sez aside as no longer 
valid anything contained in relevant existing 
laws which is inconsistent with the ‘new en- 
actment,” 
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The aforesaid observations received express 
affirmance later in A. V. Fernandez v. State 
of Kerala, AIR 1957 SC 657. Lastly in 
Budhan Choudhry’s case (AIR 1955 SC 191) 
(supra) their Lordships were construing sec- 
tions 28 and 30 of the Code of Criminal 
Procedure and had this to say with regard 
to the last section which begins with a non 
obstante clause (at p. 194) :— 

“* * * Further, the text of Section 30 it- 
self quite clearly says that its provisions 
will operate ‘notwithstanding anything con- 
tained in S. 28 or S. 29%. Therefore, the 
provisions of S. 28 and the second schedule 
must give way to the provisions of S. 30.” 
Following the aforesaid authoritative and 
binding enunciation in the present case, the 
clear effect of the words ‘notwithstanding 
anything contained in sub-section (1)’ is thal 
the provision of the said sub-section must 
completely give way to what is provided for 
in sub-section (2). Or to put it in other 
words it is a convenient ‘mode of virtually 
repealing the earlier provisions of sub-sec- 
tion (1) for the purposes of the construction 
of the later sub-section (2). 

30. On the second aspect it has been 
rightly submitted that even assuming en- 
tirely for the sake of argument that in an 
extreme situation it may be perhaps permis- 
sible to do so in the present one there is 
neither any compelling, factual or legal 
warrant for this resort of a fictional conver- 
sion of a clear non obstante clause into a 
Proviso, The language of sub-section (2) is 
Precise and plain. At no stage, the -learned 
counsel for the appellant could even suggest 
that there was any obscurity therein which 
could Possibly warrant the straining of its 
plain words. The three settled canons of 
construction, therefore at once are attract- 
ed. Where the language of the provision is 
clear and categoric it has to be given its 
plain grammatical meaning and it is un- 
warranted to supplant one’s own ideas in 
preference to the considered wisdom of the 
legislature expressed in the clearest terms. 
Only where the language of the statute is 
obscure or capable of different meanings 
would it be permissible to go to other arenas: 
like the Objects and Reasons of the enacting 
statute; its preamble; and the pre-existing 
law; the mischief which Parliament wished 
to provide for and the intent of the ultimate 
remedy spelled out. In other words, the 
well known rule in Heydon’s case (1584-3 
Co Rep 76) may well be attracted but these 
considerations also arise only if the language 
is obscure but certainly capable of being 
given a precise meaning. It is, however, 
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well-settled lastly that if-in- a sta 
scurity borders on unintelligibility, and ` in-. 
deed unworkability then, it is- not | |within the 
province of the Courts to^ legislate in their 
garb of interpretation or to re-write the pro- 
vision according to their own likes or dis- ` 
likes and the true remedy, therefore, 
with: the legislature alone. It is obvious 
that neither of these basic rules |of inter- 
pretation of statutes can here be possibly 
brought in to convert a sub-section opening 
with a categoric non obstante clause into a 
proviso. aaa oe 
31. Learned counsel for the |. appellant 
Mr. C. B. Goyal had attempted to place re- 


fiance on Vaddeboyina Tulasamma v. 
Vaddeboyina Sesha Reddi, AIR |1977 SC 
1944 for buttressing his argument that a 


non obstante clause may be read as a pro- 
viso. Therein their Lordships were con- 
struing the provision of S. 14 of the Hindu 
Succession Act. To appreciate the argu- 
ment it is, therefore, necessary to nuot Sec- 
tion 14 :— 


“14. (1) Any property posessd by a 
female Hindu whether acquired Before or 
after the commencement. of this. Act shall 
be held by her as full owner thereof and 
not as a limited owner: 


Explanation: In this sub-section ‘pro- 
perty’ includes both movable and immovable 
property acquired by a female Hindu by 
inheritance or devise, or at a partition, or 
in lieu of maintenance or arrears of main- 
tenance, or by gift. from any person, whe- 
ther a relative or not, before, at jor after 
her marriage, or by her own skill or exer- 
tion, or by ‘purchase or by prescription, or 
in any other manner whatsoever, and alsa 
any such property held by her as ‘stridhana 
immediately before the commencement of 
this Act. ý 


(2) Nothing contained in sub-section (1) 
shall apply to any property acquired by 
way of gift or under a Will or any other 
instrument or under a decree or order of a 
Civil Court or under an award where the 
terms of the gift, Will or other | instrument 
or the decree, order or award prescribe a 
restricted estate in such property.” 
Now a plain look at the aforesaid provi- 
sions would show that the contention on be- 
half of the appellant suffers from a) double 
fallacy. The scheme of Sec. 14 is | entirely 
different. Sub-section (1) is immediately 
followed by an exhaustive explanation 
which gave the widest amplitude |to the 
word ‘property’ used in sub-sec. (1).; It was 
to slightly curtail this wide amplitude that 
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sub-section (2) follows the explanation to 
indicate, that property acquired by way of 
gift or under a Will or other instrument etc. 
where the terms thereof expressly prescribe 


a restricted estate in such property ‘would 


be excluded from the ambit of S. 14 (1) and 
its explanation. In effect it is a` provision 
clarificatory to the explanation and with re- 
gard to the applicability of sub-section (1) 
in a certain situation. It is in the aforesaid 
peculiar context that the observations in 
Vaddaboyina Tulasamma’s case have been 
made. In the present case, there ‘is neither 
any explanation to sub-section 15 (1) nor is 
there any attempt to clarify any such èx- 
planation etc. and the aforesaid observation 
would, therefore, be hardly applicable. 

32. Again it is. plain that the aforesaid 
sub-section (2) does not stricto sensu begin 
with a non obstante clause. The known 
and the classic language of ‘notwithstanding. 
anything contained in the section ......... 
has manifestly and designedly not been used 
by the legislature here. Indeed it is in 
essence a saving clause. It was only intend- 
ed to limit the application of the explana- - 
tion which had given the word ‘property’ in 
sub-section (1) a very extended meaning. 
It does not lay down that barring the pro- 
vision of sub-section (1) or de hors it, what 
the state of the law should be. It merely 
specifies the modus of its application. 
Therefore both in letier and spirit sub-sec- 
tion (2) is not in the nature of a non 
obstante clause. 

33. Secondly what deserves notice in 
this context is that in construing Section 14 
‘of the Hindu Succession Act, their Lord- 
ships found such obscurity in its meaning 
that they were compelled to observe as 
under :— ° 

“* * This is a classic instance of a sta- 
tutory provision which, by reason of its in- 
apt draftsmanship, has created endless con- 
fusion for ‘litigants and proved a _ paradise 
for lawyers.” 

It was in the aforesaid context that the in- 
evitable judicial search for rendering a 
meaning to an ill-drafted provision had to 
be launched. It deserves reiteration that 
herein it is virtually the common case that 
the language of S. 15 (2) is crystal clear. I 
would, therefore, conclude that the analogy 
sought to be raised with regard to the ob- 


-servation in Vaddeboyina Tulasamma’s case 


(AIR 1977 SC 1944) in the context of the. 
peculiar. provisions and the scheme of Sec- 
tion 14 of the . Hindu Succession Act is 
wholly wide off the mark here and indeed 
irrelevant to the issue before us. 
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34. Having held on the basic tenets of 
construction that here there is no warrant 
for converting of a categoric non obstante 
clause into a mere proviso, it appears to me 
that the fallacy of the argument on behalf 
of the appellant becomes even more mani- 
fest by the startling results “hat would ensue, 
if such an interpretation is superimposed 


_ on the two sub-sections of 5. 15. We may 


first take the case of a female vendor whe 
js the sole owner and has succeeded to the 
property through her father or brother. In 
such a case, by virtue of sub-section (2) the 
right of pre-emption has been severely limit- 
ed to her brother or broth2r’s son with a 
purposeful and clear exclusion of ber hus- 
band or even her own sons or daughters 
from the class of pre-emptors what to say 
of other relations. If on the exhausting 
and the failure of the claimants specified 
under sub-section 2 (a) (ii, clauses First, 


Secondly, Thirdly and Fourthly of sub-sec- 


tion (1) (a) are brought into play then curti- 
ous results would flow therefrom. Doing so 
would import in the preferential class of 
pre-emptors the sons or even daughters or 
the son’s son or the daugkter’s son of such 
a female vendor when the whole and obvious 
purpose of sub-section (2) was to exclude 
this class of relations. Again the brother 
or the brother’s son of the vendor herein 
would come after the aferesaid claimants 
whereas in sub-section (2) the brothers or 
the brother’s sons were the primary and in- 
deed the sole class of pre-mptors. Equally 
under clause Thirdly ev2n: the vendors 
brother or the vendors trother’s ‘son of 
such a female vendor could also come in as 
a class of pre-emptors in preference to the 
tenants. Now this would lead to a patent 


absurdity because as has already been shown ` 


and authoritatively held the whole concept 
underlying S. 15 (2) is thai in the case of 
sales by female owners o? property which 
they have succeeded through , male owner, 
the same should remain in the lineal descen- 
dants of the last male owner through whom 
it was derived. The moment clause (a) of 
sub-section (1) is made applicable such a 
female vendor would become a fresh stock 
of descent for the purposes of pre-emption 
with the result that the property would 
pass even to her remote relations to the 
total exclusion of the similar relations of 
the last male owner. The very purpose and 
concept of the agnatic succession and the 
maintenance of the homogeneity of the 
agricultural tribe of the village would thus 
be completely blasted. In a way the whole 
thrust of the enactment of sub-section (2) 
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would be set ai naught by such a construc- 
tion: * 


35. Even more glaring are the anomalies 
of such a construction where the sale is. 


made by a female who is we sole owner of 


the ‘property and has succeeded to the same 
through her husband or through her son. 
Taking up first the case of succeeding 
through her husband the law is dogmatic 
under sub-section (2) (b) (First) to the ex- 
clusion of her own flesh and blood by giv- 
ing preference to the son or daughter of the 
husband over- her own progeny. It deserves 
tecalling ‘and reiteration that the statute had 
to be amended by Act No. 13 of 1964 to 
make the intent clear that the property was 
not to be allowed to. go out of the stock of 
the last male holder, namely, the husband 
and his sons and daughters who have the 
pre-eminent right of pre-emption. In such 
a situation if sub-section (1) (a) is brought 
into play, then even though the property 
had been succeeded through the husband 
the preferential class of pre-emptors would 
first be the son or the daughter of the female 
vendor from another husband (which were 
in terms excluded under sub-section (2) (b)) 
and further even the son’s son or daughter’s 
son of such a female vendor from the se- 
cond husband. This apart even in property 
to which she has succeeded through her 
husband the right of pre-emption will under 
sub-clauses Secondly and Thirdly, then pass 
on to her brother or brother’s son or even 
to her father’s brother or father’s brother’s 
son who would be totally alien to the village 
community where her husband’s land would 
be located and would equally violate the 
concept of the maintenance of agnatic suc- 
cession. Thus, what the Legislature clearly 
intended and effectuated by the amendment 
introduced, the Punjab Act 13 of 1964 
would be completely negated. 


°36. The more one examines this aspect 
the acuter grow the anomalies as a result of 
fictionally converting sub-sec. (2) as a pro- 
viso to sub-sec. (1). Take now the case 
where the sale is made by a female owner 
of a share out of joint land to which she 
has succeeded either through her father or 
brother or through her husband or son. 
What would be the class of pre-emptors in 


_such a situation in the event of the exhaust- 


ing of those mentioned in sub-section (2) 
would raise even a more acute conundrum. 
If clause (b) of sub-section (1) is also later 
to come into play then a co-sharer would 
also be in the class of pre-empfors. It was 
not disputed at the bar that in a particular 


496 P. & H. 


case a co-sharer may be a rank stranger to 
the family stock. Herein under S. 15 (1) (b) 
he ranks above the tenant in the class of 
pre-emptors. The whole concept of the re- 
tention of property in the agnatic line or 
the maintenance of the homogeneity of the 
agricultural community is given a go-by the 
moment such a construction is adopted. 

37, In a flanking attempt to evade the 
aforesaid anomaly, it was then sought to 
be suggested on behalf of the appellant 
that the class of relations in sub-section (1) 
should be excluded and on the failure of 
the heirs under sub-section (2) the tenant 
alone may be added as a residuary class of 
pre-emptors. This curious attempt to ex- 
clude the blood-relations in sub-section (1) 
who are the primary and the preferential 
class of pre-emptors can be justified on no 
modicum of reasoning and little justification 
could be raised as to why the blood rela- 
tions should be denied the right of pre- 
emption despite the whole concept of the 
agnatic theory underlying the pre-emption 
law. In fact, this would be glaringly dis- 
criminatory betwixt relations inter se. 
Under S. 15 (2), agnatic relationship would 
be the primary source for the class of pre- 
emptors, whilst blood relations under Sec- 
tion 15 (1) are now sought to be excluded 
altogether to give pre-eminence to the tenant 
who otherwise figures at the bottom of all 
the classes of pre-emptors in sub-section (1). 
A construction of this nature would reduce 
the law of pre-emption herein to a jigsaw 
puzzle beyond the pale of solution. 


38. Faced with the unending contradic- 
tions and anomalies resulting from such a 
stand. Mr. C. B. Goel, learned counsel for 
the appellant, was apparently in a quandary 
and unsure of his ground. It was first his 
‘stand that after the preferential class of 
pre-emptors mentioned in sub-sec. (2) are 
exhausted then’ clauses First to Fourthly of 
sub-section (1) (a) would come into play in 
the case of a sole female owner who suc- 
ceeds to the property through male owners. 
Similarly, in case of sale of share out of the 
joint land by such a female owner clauses 
First to Fifthly of sub-sec. (1) (b) would 
again apply thus bringing in the co-sharer 
in the class of pre-emptors as well. A simi- 
Jar stand was sought to be taken with re- 
gard to clause (c) of sub-section (1) as well. 
However, this position was then sought to 
he retracted from to contend that in all the 
aforesaid clauses (a), (b) and (c), the rela- 
tion pre-emptors should be selectively cut 
out and the tenant and the co-sharer, as 
the case may be, should alone be added as 
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a class of pre-emptors. Ata later stage the 
counsel was unsure whether the co-sharers 


under clause (b) should be allowed to come 
in or not, because in such a situation he 
would defeat ths claim of the tenant even 
though he might well be a rank stranger to .. 
the agnatic stock. With the greatest respect, « 
J am unable to see on what principle such 
a scissors and paste operation on the statute 
can be performed and the same re-written 
selectively by a fictional process of inter- 
pretation. The attempt at such a construc- 
tion appears to me as a patent trespass into 
the field of legislation under a veiled cloak 
and garb of,its interpretation. To obliterate 
the non obstante clause and to start reading 
a sub-section as a proviso to another and 
further to selectively exclude some provi- 
sions thereof from their plain and natural 
application appears to me as not even re~ 
motely the province of interpretation but 
plain violence to the language of the statute 
and a deliberate obliteration of its purpose 
and provisions. 


39. Much ado was then raised with re- 
gard to the previsions of Ss. 17 and 17-A ` 
of the Punjab Security of Land Tenures 
Act, 1953. Herein, what one has to keep 
in mind at the threshold is the cardinal rule 
that in interpreting a self-contained statute 
like the Punjab Pre-emption Act, 1913, it 
would not be permissible to go to the defi- 
nitions or provisions of an altogether differ- 
ent Act enacted 40 years after the same for 
seeking a clue to the former’s interpretation. 
This apart, there first seems to be a patent 
misapprehension of the purpose and import 
of Sec. 17 of the Punjab Security of Land 
Tenures Act, 1953. The detailed reasons 
which impelled the legislature to bring in 
these provisions have already been delineat- 
ed in paras Nos. 17 to 19 of this judgment, 
This provision was incorporated in the Act 
primarily for protecting the tenant against 
the devious use of the pre-emption right for 
ousting him from his tenancy and thus from 
the back door take away the security of 
tenure and the right of purchase which was 
sought to be conferred upon him by Agra- 
rian Legislation. Section 17 was certainly 
not enacted for any larger purpose of in- 
ducting the ordinary tenant as a necessary 
class of pre-emptors. Indeed, if this was 
the object then the provision would have 
been straightway made in the Punjab Pre- 
emption Act and not deviously in’ an 
altogether different statute confined pri- 
marily to Agrarian Legislation. Equally 
what deserves highlighting in this context is 
that by Section 18 of the ‘Punjab Security 
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of Land -Tenures Act,.1953 and -the pre- 
decessor legislation, ʻa statutory . right . had 
been conferred for the first time on. tenants 
to purchase the land. under their - tenancy 
on the satisfaction of the - conditions 
scribed therein. Actual . practice, however, 
showed that this ultimate bemefit of acquir- 
ing the right of ownership was being’ nulli- 
fied by collusive transfers made by land- 
lords followed by the exercise of the pre- 


emptive right by their agnatic relations, 
whereby the very tenancy itself was jeo- 
pardised. Equally, the: sale of thé land 


under his tenancy by the landlord to his 
tenant was liable to be pre-empted by a 
very. large class of agnatc pre-emptors 
“ander the unamended Sec. 1£ of the Punjab 
Pre-emption Act, 1913 and it was in order 
to protect the tenant from -this - predatory 
right. Section -17 of the Punjab Security 
of Land Tenures. Act, 1953 was introduced. 
A plain look at the provisiors of Section 17 
shows that it begins with a reference to Sec- 
tion 18 and by. bringing the tenants in a 
class of pre-emptors, it is scught to protect 
them from the predatory -right of pre- 
. emption from the relations of co-sharers of 
“ the vendors. A tenant had to be in the class 
of pre-emptors to enable him- to - better 
defend himself against the Jong line -of-the 
agnatic pre-emptors existing under the ear- 
lier unamended S. 15. The rest of the ‘pro- 
visions of S. 17 would furtker indicate that 
the right was given only with regard to the 
land comprised in the surplus area in the 
hands .of big landowners.’ ‘Again, this right 
was conferred only on temants. who had 
held the land in continuous occupation for 
four years or more. There were innumer- 
able further qualifications attached pri- 
„= Marily with an eye- to protzct the tenancy. 
It is obvious that Section 17 had conferred 
a very limited right for a very “limited pur- 
pose on the tenant.-below the primary class 
ef agnatic pre-emptors for the peculiar pur- 
poses of Agrarian Legislation and for the 
protection of his tenancy which was sought 
to be undermined by the devious practices 
of instituting. pre-emption suits through 
agnatic relations after a collusive sale by 
the original big landowners, =a ad 


+ 


40. Coming now to Section 17-A of the 
Punjab Security of Land Tenures Act, 1953, 
which was inserted by Punjab Act No. 14.of 
1959, in the statute, it deserves highlighting 

-that there was apparently a patent mis- 
“ apprehension in the reading of Section 17-A 
by the learned- counsel for the appellant as 
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-if it conferred a-right of. pre-emption- on the 


tenant. Plainly, it does not do so and is in- 
deed far from putting the ordinary tenant . 
in the class of..pre-emptors. The reasons. 
and objects ‘for its insertion have already - 
been referred to -in: paragraphs ‘Nos. 17 to 
19 of this judgment. All that Section 17-A 
did was: to raise a defence in favour of the 
tenant against the piratical right of pre- 
emption vested in: others ‘against him when 
a sale was made in his favour. Truly con- 
strued, Section 17-A therefore, is indeed the 
constriction of the pre-emptive right and 
in derogation of-such rights conferred by 
the Punjab Pre-emption Act rather than any 
extension thereof. It in no way confers any 
right of pre-emption on a- tenant as such. 
To put it in other words, it only provides a y 
shield to the tenant -against the sword of 
pre-emptive right vested in the agnatic 
claimants. To say that because. the legisla- 
ture has chosen to protect a tenant under’ 
Section 17-A, then he should be clothed with 
the self-same piratical right as well and in 
particular with regard to sales made by 
female vendors who have succeeded to the 
property through their fathers, brothers or 
husbands, appears .to be neither logical nor 
warranted. _ a 44 - 
41. I am clearly of the view that Sec- 
tions 17 and 17-A of the Punjab Security 
of Land Tenures Act, 1953 cannot give the 
least handle to the tenants to claim an ‘in- 
herent right to enter the class of pre-emp- 
tors against sales covered by Section 15 (2) 
of the Act by a process of interpretation 


when the legislature has not chosen to place 
‘them therein. 


42. Before parting with this aspect of 
the case, it becomes necessary to. reiterate 
the twin postulate which underlies the ` 
enactment of -sub-section (2) of. Section 15. 
of the Act. It is obvious that the -legisla- 
ture deliberately classified female vendors 
Succeeding through their fathers, brothers, 
‘husbands or sons into a particular class and 
expressly treated them favourably or in any 
case differently from the ordinary run of 
‘male-vendors as also of female vendors of 
self-acquired properties or categories other 
than those specified in sub-section (2). 
Historically, it- deserves recalling ‘that the 
Particular class of the Hindu Women’s Estate 


which was liberated from the fetters of such 
ownership by Section 14 of the Hindu Suc- 


cession Act was sought to be - treated spe- 


Sially and favourably against the piratical 
Tight of pre-emption. 


‘Secondly, -what is 
writ large over Section 15 (2} of the Act ‘is P 


! 
| 


498 P. &H. 


the legislative intent to keep; the alienated 
property which had been succeeded through 
the male-owner within the lineal descendants 
of the male-owner to the total exclusion of 
the line of female-owner. This intention 
was in line with the earlier custom which 
pervades throughout the spirit | of the pre- 
emption law. Indeed this is made wholly 
manifest when an analytical eye is turned on 
the amendment of Section 15 (2) of the Act 
by Punjab Act 13 of 1964. Prior to that, 
doubts had. arisen whether under sub-sec- 
tion (2), the son of a female | vendor from 
another husband would be within the class 
of pre-emptors or not. The legislature set 
its face totally against any diversion of -the 
alienated property out of the lineal descen- 
dants of- the original owner. ' At made no 
secret-of its intent or what according io it 
was the clear purpose of sub-section (2). 
‘This appears in the following words of the 
Objects and Reasons of the amending Act:— 


_ “It appears that the intention of the 
Legislature in enacting Section 15 -(2) of the 
Punjab Pre-emption (Amendment) Act (Pun- 


jab Act No. 10 of 1960) was {to vest the 





‘right of pre-emption in the offsp rings of the ` 


husband in regard to the property to which 
a female had succeeded through such hus- 
ne E 
band. But this intention is not clear from 


the words used in Clause (b) of Sec. 15 (2). 
The clause as it now stands may, well include 
the son of daughter of such female by some 
other. husband as also the | brother or 
brother’s soa of a husband of} such female 
other than the one through whom she suc- 
ceeded to the property. 


Another flaw in the provision! is that the 
offspring of the same husband | through an- 
` other wife are excluded by the wording used 
in existing provisions which seems to have 
resulted inadveriently. 


The amendment has. been made E ESS 
tive in effect so as to extend the benefit of 
this amendment. to such -persons as may 
have become entitled to it since the enact- 
ment of Act 10 of 1960 but for the’ in- 
advertent flaw in the drafting of _the 
Clause (b) of Section a k -Hence this 
Bill.” 


By the Amending Act it was | the’ former 
husgband’s son from another wife who was 
given the right of pre-emption not only in 
‘preference to but even to the | total exclu- 
sion of such female vendors own sons and 
daughters. ‘Now if tlie legislature has chosen 
to exclude her own flesh and blood namely, 
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her son or daughter from another husband 
from the class of pre-emptors, would it 
stand to reason that a mere tenant of such 
a female vendor should now be inducted in 
the class of pre-emptors by a process of. 
interpretation? The pointer is clear that the? 
whole broodirg spirit of Section 15 -(2) of 
the Act is to keep the alienated property in 
the lineal descendants of the last male-hol- 
der and to confine the pre-emptive right to 
the closest relations. It is significant that 
under sub-section (2) even the distant rela- 
ions of the last male-holder are excluded 
(in sharp distinction to the jong line of 
agnatic claimants under sub-section (1)), and 
the relations of the female vendor succeed- _ 
ing through a male-owner are totally exclud- * 
ed with the clear purpose of preventing her 
from becoming a fresh stock for the pur- 
poses of pre-emption. Under sub-sec. (2), 
the legislature has deliberately: limited and 
diminished the class of number of pre- 
emptors. The whole object seems to be to 
cut down the number of pre-emptors in the 
case of female vendors who have succeeded 
to the property through the specified class 
of male-owners. Against this glaring inten- 
tion of the legislature to turn the opposite | 
way and exiend the list of the class of pre- 
emptors by thrusting the whole lot of rela- 
tions in sub-section (1) as also the co-sharers 
or tenants therein is, in my view, frustrat- 
ing the very object and the intent of the 
legislature in enacting sub-section (2) and 
thus treating female vendors succeeding 
through specified class of male-owners as a 
distinct class of its own in whose case thé 
number of pre-emptors was to be diminished 
and reduced rather than extended. 

.43, Again, it would appear that even if 
entirely for argument’s sake the stand of the 
appellant’s counsel were to be accepted, it 
would again hardly make any difference in 
construing sub-section (2) of Section 15 of 
the Act. If sub-section (2) is to be read as 
a proviso and consequently the word “pro- 
vided” were to be substituted for the words 
“notwithstanding anything in sub-sec. (1)” in 
the very opening part thereof (as has’ been 
contended on behalf of the appellant), the 
resultant interpretation would normally still 
be the same. Even when so read, it would 
be plain that sub-section (2) would still deal 
with a special: class of vendors, ` namely; 
female vendors: only and not only that, but 
with the further ‘clarification that the pro- 


:perty alienated must have been succeeded to 


through. a father, brother or husband. : 
Clearly, therefore, such a proviso would 
-override the preceding general provisions 


and would be by way of an exception there- 
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to since the former deals cnly with male 
vendors generaily as also with female ven- 


dors who have not come inio the property. 


through the specified class of male-owners. 


4It would appear consequently that even if 


sub-section (2) is read as a proviso, it would 
exclude the special class of female-vendors 
as an exception out of the general provi- 
sions of sub-section (1), whch wouid have 
no application. 

44, Lastly, though the -zontention pro- 
jected on behalf of the appellant in terms 
was that sub-section (2) is to be read as a 
proviso to the preceding sub-section (1), a 
fuller and deeper analysis of thé’ stand of 
the appellant discloses that its true practical 
effect would be to read sub-section (1) curi- 
ously as a proviso to sub-section 15 (2) of 
the Act, It was not even remotely the ap- 
pellant’s case that in the czse of a female 
vendor who had succeeded to the property 
through her father, brother or husband, the 
provisions of Section 15 (1: would be at- 
tracted in the first instance. It was the 
clearest stand that in such a case, it is\ sub- 
section (2) which has to be necessarily in- 
voked and applied. Only after all the classes 
of pre-emptors mentioned ir sub-section (2) 
are exhausted, it would be then alone that 
resort may be made to the, class of pre- 
emptors in the earlier sub-section (1). In 
essence, therefore, the constriction sought to 
be canvassed was to first apply sub-sec. (2) 
and thereafter, if necessary, to selectively 
make resort to sub-section (1). Plainly, 
therefore, sub-section (1) can come into play 
only later after all the classes of pre-emptors 
in sub-section (2) are exhausted. Therefore, 
the earlier sub-section (1) 5 sought to be 
converted into a proviso to the primarily 
applicable provisions of su>-section (2) in 
the particular class of femzle vendors suc- 
ceeding through male-owrers. With the 
greatest respect, this would be what is 
proverbially calied to put the cart before the 
horse. The result of the appellant’s stand 
is that the earlier provision 3f sub-sec. (1) is 
sought to be made a provis3 to sub-sec. (2) 
against the setiled canons of construction 
that a proviso would inevitably follow the 
main clause and obviously cannot precede 
the same. f - 

45. In the ultima ratio, the stand on the 
part of the appellant can only be effectuated 
by fictionally reading into sub-section (2) a 
detailed added clause thereto in somewhat 
following terms :— 

“15 (2) — (a) — (b) 

(c) If no person having 2 right of pre- 
emption under Clause (a) or clause (b) afore- 
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said exists or seeks to exercise it, then the 
tight of pre-emption in respect of the agri- 
cultural land and village immovable pro- 
perty shall vest :— 


(i) where the -sale is by a sole female- 
owner who has succeeded to the property 
through her father, brother, husband or son, 
in persons, specified in sub-clauses, first, se- 
condly, thirdly and fourthly of Sec. 15 (1) (a); 

Gi) where the sale is by a female-owner 
who has succeeded to the property through 
her father, brother, husband: or son, of a 
share out of the joint land or property and 
is not made by all the co-sharers jointly in 
persons, in sub-clauses, first, secondly, thirdly, 
fourthly and fifthly of S. 15 (1) (b); 


(iii) where the sale is by a female-owner, 
who has succeeded to the property, through 
her father, brother, husband or son to pro- 
perty owned jointly and is made by all the 
co-sharers jointly, in persons, specified in 
sub-clauses, first, secondly, thirdly and 
fourthly of Section 15 (1) (c). 


The spinal question is whether one can re- 
write the statute in the above terms and in- 
sert all the aforesaid clauses therein which 
the legislature has advisedly not chosen to 
do. It was said more than seven decades 
ago by Lord Mersey in Thompson v. Goold 
and Company, 1910 AC 409 :— 

“It is a strong thing to read into an Act 
of Parliament words which are not there 
and in the absence of clear necessity, it is a 
wrong thing to do.” i 


Therefore, the issue herein is whether read- 
ing whole clauses into the statute would not 
amount to a naked usurpation of a legisla- 
tive function in the thin guise of interpreta- 
tion. I am second to none in being alive to 
the dangers of an overly strict literal con- 
struction which may sometimes thwart and 
hamstring the intention of the legislature. A 
Judge faced with the difficulty of interpret- 
ing an obscure statute has not to fold his 
hands, but must proceed to the task of find- 
ing the true intent of the legislature, but 
nevertheless this exercise is limited by the 
texture of the statute and as was said by 
Denning, Lord Justice in Seaford Court 
Esiates Ltd. v. Asher, (1949) 2 KB 481 — 
“A Judge must not alter the material of 
which it is woven but he can and should 
iron out the creases”. Keeping that analogy 
ip mind, it seems to me that herein to con- 
vert a categoric non obstante clause into a 
proviso and insert a whole Clause (c) of Sec- 
tion 15 (2) is not ironing out a crease, but 
weaving canvas into silk. Judicial activism 
within limits is undoubtedly a meritorious 


i 
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trait. However, carried to extreme lengths; 
it has within it the seeds of judicial anarchy. 
Herein as also in other walks! of life, the 
falsehood of extremes has to be avoided. It 
is well in this context to recall the classic 
rebuke of Lord Simond to Denning, L. J. in 
Magor and St. Mellons Rural District Coun- 
cil v. Newport Corporation, 1952 AC 189 
(House of Lords) in the following terms :— 

a ahs ... The duty of the ¡Court is to 
interpret the words that the legislature Las 
used; those words may be ambiguous, but, 
even if they are, the power and’ duty of the 
Court to travel outside them on a voyage 
of discovery are strictly limited: see, for 
instance, Assam, Railways and Trading Co. 
Ltd. v. Inland Revenue Commr., (1935 AC 
445) and particularly the observations of 
Lord Wright. 


The second part of the passage that J 
have cited from the judgment of the 
learned Lord Justice is no' doubt the 
logical sequel of the first. The Court, 
having discovered the intention of Parka- 
ment and of Ministers too, must proceed to 
fill in the gaps. What the legislature has 
not written, the Court must write. This pro- 
position, which restates in a new form tie 
‘view expressed by the Lord Justice in the 
earlier case of Seaford Court Estates Ltd. v, 
Asher (to which the Lord Justice himself 
refers), cannot be supported. It appears to 
me to be a naked usurpation of the legisla- 
tive function under the thin ‘disguise of 
interpretation. And it is the less justifiatle 
when it is guesswork with what material 
the legislature would, if it had discovered 
the gap, have filled it in. If a: gap is dis- 
closed, the remedy lies in an amending Act.” 
However, the limits placed on ‘judicial law 
reform by the nature of the forensic pro- 
cess and the somewhat dangerous con- 
sequences of unrestrained judicial law 
making, are well epitomised in the following 
classic words of Lord Scarman, in Duport 
Steels Ltd. v: Sirs, (1980) 1 WLR 142: 


“Legal systems differ in the width of _ the 
discretionary powers granted to judges; bat 
fn developed societies limits are invariably 
set, beyond which the judges may not gp. 
Justice in such societies is not left to the 
unguided, even if experienced, jsage sitting 
under the spreading oak tree. . 


Within. these limits, which cannot be said 
in a free society possessing elective legista- 
tive institutions to be narrow - or constrain- 
ed, judges,.as the remarkable judicial. career 
: of: Lord. Denning: MR himself shows, bave 
: @ genuine: creativerele:' Great! Judges . ate 
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in. their different ways judicial. activists. But 
the Constitution’s separation of powers, op 
more accurately functions, must be observed 
if judicial independence is not to be put at 
risk. For, if people and Parliament come. 
to think that the judicial power is to be cons ` 
fined by nothing other than the Judge’s 
sense of what is right (or, as Selden put it, 
by the length of the Chancellor’s foot), cone 
fidence in the judicial system will be res 
placed by fear of it becoming uncertain and 
arbitrary in its application.” 

46. To conclude the discussion on ques- 
tions Nos. (3) and (4) (formulated in para 
No. 7 above), it is held that sub-section (2) 
of Section 15 is an independent self-contain- 
ed provision and cannot be read as a mereg 
proviso to the preceding sub-section (1). As 
a necessary consequence, the answer te 
question No. (4) is rendered in the negativel 
and it is held that a tenant or a co-sharer 
has no right of pre-emption in cases fallin 
squarely within sub-section (2) of Sec. 15 of 
the Act. 


47. In the light of the answers render- 
ed to the four basic questions aforesaid, it is 
plain that the appellant must fail in Kalwa 
v. Wasakha Singh, R. S. A. 67 of 1969. Tha 
right of pre-emption therein was claimed 
primarily on the ground of being a tenant 
with regard to sales made by female-owners 
who had succeeded to the agricultural jand 
from their father or husband. As regard 
the claim to pre-emption on the basis of 4 
co-sharer, , no meaningful argument was ad- 
dressed against the rationale of the judg- 
ment of the first appellate Court. This ap" 
peal is, therefore, dismissed with no orders 
as to costs, in view of the rather intricate 
issues involyed. 

48. It was the stand of the learned coun- 
sel for the appellants that apart from the 
basic issue which has necessitated this re- 
ference to the larger Bench, other questions 
also _ arise for determination. We accord- 
ingly direct that these appeals be now placed 
before a learned single Judge for disposal in 
accordance with the answers rendered to the 
legal questions. 

D. S. TEWATIA, J. (Minority view) :— 
49, I have had the privilege of perusing the 
judgment prepared by the learned Chief Jus- 
tice and despite the great regard and esteem 
in which the views expounded by him are 
held by me, with respect, I find it difficult 
to concur in the view herein taken by hin 
and, therefore, the separate opinion that 
follows hereafter, Gop te KE 
. 50: . Whether the right. of pre-emption of: 
all or of only. some of the persons .enumes 
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the Punjab: Pre-emption Act (Act 1 of 1913), 
hereinafter referred to as. the Act, stands ex 
cluded by virtue of sub-section (2) in re- 
yeard to a sale dealt with b” the said sut- 
section (2), even in the evene of failure to 
avail the right by the persons enumerated zs 
pre-emptors under ‘sub-section (2), is tke 


Significant question of law that requires 
answering. 
51. The solitary fact beering upon tke 


question posed and which needs noticing to 
view the legal proposition ‘im right perspec- 
tive is that the pre-emptors in all the four 
R. S. As. Nos. 67 and 97 cof 1969, 538 ef 


“14979 and 2596 of 1980 — terants in R. S. As. 


tf 


i67 and 97 of 1969 and 2596 of 1980 and the 
‘sons of the two of the joint vendors =m 
'R. S. A. 538 of 1979 — are from the catz- 
‘gory of pre-emptors listed under Sec. 15 (1) 
of the Act, while the sales sought to be pr2- 
‘empted by them are alleged to have been 
made by persons and of property mention- 
ed in sub-section (2) of Section 15 of the 
Act. Sharma, J. by his order dated 17-4- 
1980 has referred those appeals for a deci 
sion by a larger Bench of seven Judges and 
that is how these appeals are before us. 


52. The provisions of Section 15 of the 
Act took the present shape as a result of 
amendment effected theréto by the Puniab 
Pre-emption (Amendment) Act, 1960. Frem 
then on, the question posed above khas 
cropped up for consideration before ` this 
Court, not once but a numter of times. aad 
the Court. whether speaking through a Judge 
in. Chamber or through larzer Benches. kas 
spoken with one voice ir answering the 
question in the affirmative Despite such 


7 unanimity of opinion in the Court over a 


pa 
é 
e 


long period, a nagging doub: has persisted as 
to the correctness of the view and the doubts 
have unquestionably been sustained by a 
genuine conviction that the legislature could 
not have intended such illozical a result. as 
would emerge if the answer to the question 
.posed is to be in the afirmative, as would 
be presently shown. 


53. First the bird’s eye view of the deċi- 
“sions rendered by this Court and reason:ng 
employed therein in support of the condu- 
sion that the provision of sub-section (2) of 
Section: 15 of the Act is exhaustive of <he 
pre-emptors having right 40 pre-empt - the 
‘Sale mentioned therein and that even in the 
event of ‘persons mentioned in, sub-sec. (2) 
thereof failing: to- seek pre-2mption; the per- 
‘sons: mentioned: in sub-section. {L) thereof .as 
“pre-emptors would not be 2htitled to do so: 
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54- In Debi Ram: v. Smt- Chambeli, 


(1963) 65- Pun LR 500, Shamsher Baha- 


dur, J. (as he then was} sitting singly while. 
dealing with the scope of Section 15 (2) of 
the Act regarding the right of co-sharers to 
pre-empt a sale by a female, held that— 


“The words ‘notwithstanding anything 
contained in sub-section (1)’ as used in sub- 
section (2) of Section 15 of the Punjab Pre- 
emption Act, indicate that whatever is 
stated in sub-section (2) would prevail over 
the rights recognised in sub-section (1). Sub- 
section (2) deals with the sale of properties 
belonging to females to which they have 
succeeded either paternally or through their 
husbands. In either event, the co-sharers do 
not come into the picture at all as possible 
pre-emptors. They are excluded, even if the 
khata is joint, from exercising the right of 
pre-emption to which they are entitled under 
sub-section (1), clause (b) fourthly of Sec- 
tion 15”. 


In Santa Singh v. Hazara Singh, (1965) 67 
Pun LR 132, D. K. Mahajan, J. (as he then 
was) in considering the provisions of sub- 
sections (1) and (2) of Section 15 of the Act 
adopted the criterion that a specific provision 
would exclude a general provision. He 
treated sub-section (2) as specific provision 
and provisions of sub-section (1} as general 
provision and held that provisions of sub- 
section (2) excluded the application of the 
provisions of sub-section (1) to the subiect 
dealt with by the former provision. 


55. In Mohinder Singh v. Mohinder 
Kaur, (1966) 68 Pun LR 839, D. K. Maha- 
jan, J. (as he then was) merely followed his 
earlier decision in Smt. Joginder Kaur v. 
Jasbir Singh, (1965) 67 Pun LR 1158.. 


56. In Jai Singh v. Mughla, (1967) 69 
Pun LR 475, Narula, J. (as he then was), 
while delivering the opinion for the Division 
Bench — to which.Mahajan J. (as he then 
was) was a party — made a reference to the 
fact that sub-section (2) of Section 15 of ihe 
Act starts with a non obstante ‘clause and, 
therefore, the provision of sub-section w 
had to be read subject to sub-section (2). Tf 
a ‘case fell within both the -sub-sections, it 
was sub-section (2) which would apply to it 
irrespective of the fact that it could.also be 
covered by sub-section (1). He was also of 
the view that even if the provision was cap- 
able of two possible interpretations, as in- 
deed it does appear at first- sight, he would 
have preferred to construe the same in such 
a way as to preserve to the vendor ‘and. the - 


- vendees:: their - fundamental tight - guarantéed `- 
under Article - 19 (4) Œ) of- the: Constitution - 


502 P. & H. 


to acquire, hold and dispose 
The right of pre-emption was, 
a restriction on the aforesaid-|fundamental 
right, though it was; no doubt, saved by 
Clause (5) of Article.19 of the Constitution, 
as held by the Supreme Court, jnevertheless, 
the right of pre-emption being ipiratical in 
nature, must be strictly construed so as not 
to confer on any person a right|of pre-emp- 
tion which was otherwise destructive of the 
fundamental right of property, ‘which right 
had not been specifically conferred on the 
intended pre-emptor by the legislature. 

57. Pandit, J., while delivering the opin- 
ion for a Full Bench of five Jadges in Karta 
Ram v. Om Prakash, 1970 Pun LJ 815: 
(AIR 1971 Punj & Har 423)-after favourably 
referring to the consistent view taken by this 
Court in cases Debi Ram (1963-65 Pun LR 
500) (supra); Santa Singh (1965-67 Pun LR 
132) (supra); Jai Singh, (1967-69 Pun LR 
475) (supra) and Mohinder Singh v. Balbir 
Kaur, (1968) 70 Pun LR 752 : (AIR 1968 
Punj 545), observed that (at p. 427 of AIR)— 


“In my opinion, the language employed 
in Section 15 (2) (a) is capable of no other 
interpretation. It says that in spite of any- 
thing that has been mentioned ini Sec. 15 (1) 
where the sale has been made by a female 
and of property to which she has succeed- 
ed through her brother, then the right of 
pre-emption shalt vest in her brother or 
brother’s son. In other words, the right of 
pre-emption qua such a‘ sale will |not vest in 
anybody else, in spite of what has been 
stated in sub-section (1) of Section 15 of the 
Pre-emption Act. The language jof the sta- 
tute being clear and capable of no other 
interpretation, it is idle to suggest that in 
the absence of the persons who have a right 
of pre-emption under sub-section! (2) (a) of 
Section 15, other: persons referred to in sub- 
section (1) of Section 15 of the Pre-emption 
Act would also have a right to pre-empt.” 


Mehar Singh, C. J. in Surja v. Smt. Chhotto, 
1972 Pun LJ 732, after favourably referring 
to the earlier decisions, merely followed the 


of property. 
undoubtedly, 








earlier decisions in Debi Ram (1963- 65 Pun - 


LR 500) (supra); Santa Singh (1965-67 Pun 
LR 132) (supra) and Surjit Singh v. Nazir 
Singh, (1965) 67 Pun LR 1108. 

58. In Surjit Singh’s, case; Harbans 
Singh, J. (as he then was) also held to the 
same effect, as in the earlier decisions. 


59, In Amar Nath v. Smt. Nirmal 
Kumari, 1973 Pun LJ 321, Suri J. merely 
followed the earlier decisions| So also 
Bains, J. in Mohinder Singh v. Har Kishan, 
1976 Pun LI 605; C. S. Tiwana, J. in Anup 





a 
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Singh v. Ilam Chand, 1978 Pun LJ 328 and 
J. V. Gupta, J. in Nand Ram v. Pehlad 
Singh, 1979 Pun LJ 307 and Chander v 
Chao Khan, 1980 Pun LJ 7. 

60. The inadequacy of the decisions re-¥ 
ferred to above shall come out in bold re- 
lief when viewed in the light of indicia well- 
settled by authoritative text and judgments 
in regard to the interpretation of statutes. 
Notice may be taken, in ‘the first instance, 
of the following passage from the celebrated 
text of ‘Statutory Construction’ by Craw- 
ford at pages 269 and 270 — highlighting 
the fact that it is the intent of the legisla- 
ture which constitutes the law of any sta- 
tute which should be given effect to, even if , 
it necessitates supplying of omissions. 

“But, inasmuch as it is the intention of 
the legislature which constitutes the law of 
any statute and since the primary purpose 
of construction is to ascertain that inten- 
tion, such intention should be given effect, 
even if it necessitates the supplying of omis- 
sions, provided, of course, that this effec- 
tuates the legislative intention. It would 
seem that the only time the omitted case 
might be included within the statute’s opera- 
tion, would be when the legislature intend- 
ed to include it but actually failed to use 
language which would, on its face, cover the 
omitted case. The inclusion would then be 
justified, if from the various intrinsic and 
extrinsic aids, the intent of the legislature. to 
incorporate the omitted case, could be as- 
certained with a reasonable degree of cer- 
tainty 0... 0. pA 
Lord Blackburn in Bradlaugh v. Clarke, 
(1883) 8 AC 354, expounded the same view 
in the following words: : 

“All statutes are to be construed by the 
Courts so as to give effect to the intention 
which is expressed by the words used in the 
statute. But that is not to be discovered by 
considering those words in the abstract, but 
by inquiring what is the intention expressed 
by those words used in a statute with re- 
ference to the subject-matter and for the 
object with which that statute was made; it 
being a question to be determined’ by the 
Court, and a very important one which was 
the object for which it appears that the 
The meaning of the 
words is to be found not so much in strict 
etymological propriety of language, or even 
in popular use, as in the subject or occasion 
on which they are used and the object that 
is intended to be attained. The subject- 
matter with which the legislature was deal- 
ing, and the facts existing at the time with 
respect to which the legislature was legislat- 
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ing, are legitimate topics to consider in as- 
certaining what was the object and purpose 
of the legislature in passing the Act.” 


In Shaikh Gulfan v. Sant Kumar Ganguli, 


f AIR 1965 SC 1839, it has been observed in 


this connection by their Lordships as 
follows : l 
“Very often in interpreting a statutory . 


provision, it becomes essential to have regard 
to the subject-matter of the statute and the 
object which it is intended <o achieve. That 
is the reason why in dealing with the true 
scope and effect of the relevant words, the 
context in which the words occur, the object 
of the statute in which the provision is in- 
cluded, and the policy underlying the sta- 
tute, become relevant and material ... .. ..” 
Lord Coke in a celebrated czse; Heydon’s case 


(1584) 3 Co Rep 7b, hended down the . 


following dictum in this regard: - 

“To arrive at the real meaning, it is 
always necessary to get an exact conception 
of the aim, scope, and object of the whole 
Act; to consider (1) what was the law before 
the Act was passed; (2) what was the mis- 
chief or defect for which the law had not 
provided; (3) what remedy Parliament has 
appointed; and (4) the reason of the remedy.” 
A further and relevant concept that every 
clause of a statute should be construed with 
reference to the context and the other 
clauses of the Act, so as, so far as possible, 
to make a consistent enactment of the whole 
statute or series of statutes relating to the 
subject-matter, had the forceful backing of 
Lord Davey in Canada Sugar Refining Co. 
v. R., (1898) AC 735. 


61. Lord Viscount Simonds, while de- 
livering his opinion.in At*orney-General v. 
Prince Ernest Augustus of Hanover, 1957 
AC 436 {at page 461), und2rlined with grea- 
ter emphasis the above concept ïn. the 
following words: : 

“I conceive it to be my right and duty to 
examine every word of a statute in its con- 
text, and I use the word ‘context’ in its 
widest sense ... .. ... ... ... ... aS including 
not only the enacting provisions of the same 
statute, but its preamble, the existing state 
of the law, other statutes in pari materia, 
and the mischief which I can, by those and 
other legitimate means discern the statute 
was intended to remedy.” 


In Karta Ram’s case (AIR 1971 Punj & Har 
423) (FB) (supra), what was till now the 
binding precedent, there is no discussion 
whatsoever — it merely approved the earlier 
view which had run, no doubt, consistently. 
In the~earlier case, Mahajan, J., as already 
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a provision of this nature, the well-known 
cannon of constructicn that specific excludes 
the general was applicable and, ‘therefore 
sub-section (2) being specific excluded sub- 
section (1) which was general in nature. 
Narula, J. additionally sought to shore up 
the above view by adding that where two 
constructions were possible, one’ that went 
against the pre-emptor had to be adopted. 

62. With great respect, the learned 
Judges, who have so far happened to con- 


~ Strue the provisions of Section 15 of the 


Act, have taken rather too simplistic a view 
of the provisions and have altogether avoid- 
ed consideration of the consistencies and in- 
congruities that arise from the construction 
that they have put on sub-section (2) of 
Section 15 ofthe Act. ` 

63. Now let us see as to how an answer 
in the affirmative to the question posed leads 
to illogical results in the application of the 
Provisions of Section 15 (1) and (2) of the 
Act, 


64. The analysis shall, however, have to 
be attempted in the light of the objectives 
underlying the right of pre-emption. These 
Objectives have been underlined by the legis- 
lature both while framing the Act or at- 
tempting an amendment thereto and by the 
Court; -whenever a challenge happened to bs 
posed to the constitutionality of the Act or 
a given provision thereof. 


65. To have the correct perspective, a 
look back on the historical past of this pro- 
vision would be rewarding. Right of pre- 
emption in this part of India. was first put 
in concrete shape in Section 13 of the Pun- 
jab Civil Code of 1854., Section 13 was re- 
placed by Sections 9 to 20 of the Punjab 
Laws Act of 1872. The Act of 1872 gave 
primacy to a co-sharer, as would be clear 
from the provisions of sub-section (a) of 
Sec. 12 of the said Act, which were in the 
following terms: 


“12. If the property to be sold or the right 
to redeem which, to be foreclosed is situate 
within. or as a share of a village, the right 
to buy or redeem such property belongs, in 
the absence of a custom to the contrary, 

(a) first, in the case of joint undivided im- 
movable property, to the co-shaters; 

% k * ik x 


66. Basic object of right of pre-emption 
in so far as it concerned the village, ‘being 
to prevent the incursion into the community 
of strangers in race and religion and thus 
protect compactness of village communities 
and for that reason, this right was consider- 
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ed a mere corollary of the general principles 
regulating the succession to and power of 


disposal of land and since it was the last. 


means by which a natural heir could retain 
ancestral property in the family when he 
was unable to altogether prevent an act of 
alienation by the holder of the, estate, the 
‘Punjab Laws Acis appeared to be failing 
in the avowed object, as these laws merely 
regarded the village as it stood without any 
great regard to its historical’ foundation 
inasmuch as it gave all co-sharers similar 
footing subject to the proof of some special 
custom. Consequently, under the general 
jaw, that is, where no special custom was 
proved, an agnate of the vendor, merely as 
such, had no special preference over a non- 
ggnate, even if the agnate was. a son of the 
vendor and the family or tribe! tie which 


underlay the whole scheme of pre-emption, - 


as it does other restrictions on the power of 
alienation, was lost sight of. The result, to 
some extent, was, instead of strengthening 
the cohesion of the village, to! weaken it, 
inasmuch as a co-sharer, for ‘example, a 
money-lender, who had no real connection 
With the agricultural community, was in a 
better position than an actual blood-relation 
or tribe’s man of the vendor, who held se- 
parate land in the village. 


67. The Act of 1905, which replaced the 
provisions of Sections 9 to 20 of'the Punjab 
Laws Act of 1872 and, later on,ithe Act of 


1913, which replaced the Act of. 1905, first 


aimed at reshaping the family of the tribal 
base of the village; where that failed, they 
aimed at preserving the integrity of the vil- 
lage as it stood at the time the Acts were 
passed and when that again failed, they 
aimed at securing the land to the agricul- 
turists. New legislation on the subject was 
also necessitated by the passing of the Land 
Alienation Act, 1900, enacted to ‘put a stop 
to the gradual passing of the 'proprictary 
tights from agriculturists to non-agricul- 
turists in satisfaction of debts or otherwise 
— a process much hastened by the famine 
of 1897 and by the enormous /growth of 
population resulting in extreme sub-division 
of the land. 

68. A Full Bench of this Court in Uttam 
Singh v. Kartar Singh, AIR 1954 Punj 55, 
distilled from, the above history the follow- 
ing four as the objectives underlying S. 15 
of the Act: 

(1) to preserve the integrity of ‘the village 
and the village community.. 

(2) to avoid fragmentation of holdings; 

{3 to implement the agnatic. eee of 
the Jaw .of succession; and 
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(4) to reduce the chances of litigation and 
friction and to promote public order and 
domestic comfort. 


All but the last. one of them had. been 7 
underscored by their Lordships of the Su- 
preme Court in Ram Sarup v. Munshi, AIR 

1963 SC 553. ; 


69-70. It is these objectives, that the 
legislature intended to achieve that dictated 
from time to time the choice of instruments 
in achieving these objectives — that is, the 
persons, who were selected to exercise the 
right of pre-emption. Such persons were to 
be those by whose exercise of this right the 
underlying objectives of the Act or the pro- 
vision in question were to be promoted. 
Two objectives, viz. objectives (1) and (3) 
above, were sought to be achieved by con- 
ferring the right upon such persons as were 
entitled to succeed the vendor under the 
personal law applicable to such a vendor. To 
achieve objective (2) above, the co-sharer 
was also clothed with the right of pre-emp- 
tion. 


71. The order in which different cate- 
gories of pre-emptors have been enumerated 
by the legislature is indicative of its priority 
or preference for the achieving of the given 
objective. 


72. The co-sharer all through, barring 
the Punjab Laws Act of 1872, has been 
mentioned after exhausting the persons who, 
but for ihe sale, would have been entitled 
to succeed to the agricultural land of the 
vendor. Since this is so even after the 
amendment of 1960, that means that the 
achieving of objectives (1) and (3) above 
were given pricrity by the legislature over 
the achieving of objective (2). 

-73. An occupancy tenant, who being 
almost as good a member of the village 
agricultural community as any other land- 
owning agriculturist appeared in the’ list’ of 
pre-emptors, though placed at the fag-end, 
right from 1872, but the inclusion of tenant- 
at-will in the list of pre-emptors advanced 
none of the aforementioned objectives, and, 
therefore, a tenant-at-will did not figure till 
1960 in the list of pre-emptors. 

74. It was as a result of the amendment 
effected in 1960 that the tenant-at-will ‘also 
was given right to pre-empt. The inclusion 
of the tenant in the list of pre-emptors as 
such was not dictated by the objectives that’ 
had inspired till then the framing of the pre- 
emption legislation. The inclusion’ of the 
name’ of the tenant was, on the other hand, 


dictated by the awareness of the fact that a. 


tenant~in actual cultivation of ‘the land èk“ 


~ 
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pends labour and capital or the land and 


makes at times non-arable land arable and 
an arable land more fertile and that if his 


‘tenure is placed on more secure: basis or: he 


is given a hope of securinz the ownership 
of -the land under his tenancy, he is likely to 
exert more in the aforesaid direction and 
food production would <eceive impetus. 
Hence, in the event of the land under the 
Yenant being sold by the owner, the former’s 
claim to purchase the same was given statu- 
tory recognition. In so previding, the legis- 
lature had fallen in line with the concept 
that the land should belong to the tiller, an 
idea which had earlier inspired the enact- 
ment of Security of Land Tenures Act, 1953, 
Vesting of Proprietary Rigkts Act 1953 and 
the Village Common Lands Act of 1953. 
The inclusion of the name of the tenant in 
the list of pre-emptors through the amend- 
ing Act of 1960 was, in some measure, 
pointedly goaded by the pzovisions of Sec- 
tions 17 and 17-A of the Security of Land 
Tenures Act, where, under he former provi- 
sion, the tenant’s right to >re-empt the sale 
was recognised for the first time and, under 
the latter provision, the legislature went to 
the extent of making a sal2 in favour of a 
tenant non-pre-emptible. 


75. If, as observed earlizr, the objectives 
that the legislature had set for itself to 
achieve, governed the selection of the person 
who had to. be invested with ‘the right of 
pre-emption to achieve these objectives, then, 
at least so far as a co-sharer and a tenant is 
concerned, it would be absolutely immaterial 
whether the land, that was to be pre-empt- 
ed, had been sold by a mak or the sale was 
by a female or her son cr daughter, and 
whether the land had been inherited by her 
from her father or brother or from her hus- 
band: or son, or it happened to be ‘self- 
acquired. In the event of the pre-emptors 
fm the sequence of priority coming above 
them, either not availing of their right or 
being non-existent, the co-sharer or the 
tenant, as the case may be, would have a 
tight to assert his right oZ pre-emption — 
the co-sharer to achieve the objective of 
avoidance of fragmentation of holdings and 
the tenant to promote nobl2 objective of sẹ- 
curing land to the tiller and the related 
ebjective of ‘grow more food’. To hold 
etherwise is to uphold an iacongruous situa- 
ton that if the sale had been effected by the 
fast male-holder, that is, father and brother 
im one case and husband ard son in another 
sse of the female, then both the co-sharer 
and the tenant, after the list of- persons. 
Bader sub-section (1) of Section 15 of the 
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Act, whose right to pre-empt is baséd upon 
their agnatic connection with the vendor, ‘is 
exhausted, can’ pre-empt the sale, but not so 
when sale of that very property is effected 
by the female heir or her son and daughter 
of the last male-holder of the property in 
dispute, if the list of persons, under sub-sec- 
tion (2) of Section 15 of the Act, claiming 
pre-emption on the basis of their agnatic 
connection with the last male-holder is 
exhausied. 


76. If the view so far voiced by this 
Court is accepted to be the correct view, 
then an intention would have to be attribut- 
ed to the legislature, which goes contrary to 
the objectives that the legislature had in- 
tended to achieve by enacting the legislation 
in question and framing the list of pre- 
emptors and also thereunder fixing the 
sequence of priority. 

77. It does not stand to reason that the 
concern of the legislature fer avoiding 
fragmentation of holdings by giving a right 
of pre-emption to a co-sharer suddenly dis- 
appeared when iit faced the question of pre- 
emption by a co-sharer of a land, sale where- 
of happened to be effected by a female, who 
had inherited that property from the source 
envisaged in sub-section (2) of the Act. 
Equally, one might again wonder as to what 
happened to those noble ideals that inspired 
the legislature to include, for the first time, 
the tenants in this list of pre-emptors 
enabling them to pre-empt the sale in a 
given event effected by a male-cwner, what- 
ever may have been the sources of his ac- 
quisition of the said land and of a female 
owner of a land, of which she became the 
owner without inheriting from the two 
sources specified in sub-section (2), when it 
came to giving a right to a tenant to pre- 
empt a sale effected by a female or her son 
or daughter, of a property that they had 


-succeeded to from the sources mentioned in 


sub-section (2). Should one attribute to the 
legislature, a loss of memory when it took 
up for enacting the provision of S. 15 (2) or 
should we take it that by then the concern 
for the tenants suddenly took leave of the 
authors of the legislation?’ I am of the view 
that it would be uncharitable to attribute 
such an inconsistency and irrationality to 
the legislature. It may be a different matter 
if somehow the language used in the provi- 
sion by the legislature is somewhat inade- 
quate by reason of inadvertent omission. 
But then, if the literal reading of the lan: 
statute runs -counter -to the 
avowed intention. animating the authors of 
the legislation to enact ihe given provision 


| 
| 
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i 
and if the Court is clear in its mind about 
the legislative intent which the language 
used in the provision as a vehicle to convey 


ALR. 


Secondly, in the co-sharers, if any, who 
are agnates, in order of succession; i 


thirdly, in the persons, not included under 


the same has failed, then the provision be~ firstly or secondly, above, in order of suc- 


made worthy of conveying that 
if a word or two, here or there, 
subtracted or even if a whole 

added or subtracted therefrom. 
lowing observations in this regard|of Venkata- 
rama Ayyar, J. in Tirath Singh jv. Bachittar 
Singh, AIR 1955 SC 830, clearly, underscore 
the desirability of the above indicated course 
of action in the given situation |of textual 
inadequacy of the given provision (at 
p. 833) :— 
- "It is argued that if the language of the 
enactment is interpreted in its [literal and 
grammatical sense, there could bè no escape 
from the conclusion that parties jto the peti- 
tion are also entitled to notice |under the 
proviso. But it is a rule of interpretation 
well established that, ‘Where the language 
of a statute’, in its ordinary meaning and 
grammatical construction, leads to a mani- 
fest contradiction of the apparent purpose 
of the enactment, or to some inconvenience 
or absurdity, hardship or injustice, pre- 
sumably not intended, a construction may 
be put upon it which modifies the’ meaning 
of the words, and even the structure of the 
sentence.” ; 


In order to have some idea as to the true 
intent of the legislature, the Court would 
have regard to the objective that| the legis» 
lature wished to achieve by amending in 
1960 the sub-section (1) of S. 15 and re- 
casting the existing ‘explanation’ thereto into 
sub-section (2) thereof. However, before 
dealing with the above aspect a reference to 
the provisions of S. 15, as it stood before 
and after’ the amendment, would! be desir- 
able: 

Section 15 before the amendment of 1960:_ 
_ “15. Subject to the provisions jof Sec. 14 
the right of pre-emption in respect of agri- 
cultural land. and village immovable pro- 
perty, shall vest — . 

(a) where the sale is by a sole 
‘occupancy tenapt’or, in the case 
property jointly owned ‘or held, is 
co-sharers jointly, in the persons in order 
of succession, who but ‘for such sale would 
be entitled, on the death of the vendor . on 
vendors, to inherit the land or property sold; 

(b) where the sale is of a ‘share out of 
joint land or property -ng is not made by 
all the co-sharers jointly, — ” | 
` firstly, in the lineal descendants of the 
vendor in order of succession; 


intent, even 
is added of 
sentence is 

The fol- 








owner or 
of land or 
by all the 





prietary right in such land or property, 


female of land or property to which 
has succeeded on a life tenure through her 
husband, son, brother or father, 
‘agnates’ in 
agnates of the person through whom . she 
has so succeeded.” 


cession, who but for such sale would be en- © 


titled, on the death of the vendor, to inherit 
the land or property sold; 

fourthly, in the co-sharers; 
- (c) if no person having a right of pre- 


emption under clause (a) or clause (b) seeks 
to exercise it,— 


firstly, when the sale affects the superior 
or inferior proprietary right and the superior 
tight is sold, in the inferior proprietors, and 
when the inferior right is sold, in the superior 
proprietors; 


secondly, in the owners of the Patti or 
other sub-division of the estate within the 
limits of which such land or property is 


situate; 
thirdly, in the owners of the estate; 
fourthly, in the case of a sale of the pro- 
in 
the tenants {if any) having rights of occu- 


pancy in such land or property; 


i of 
the 


fifthly, in any tenant having a right 
occupancy in any agricultural land in 


estate within the limits of which the land or 
property is situated. 


Explanation— In the case of sale by a 
she 


the word 


this section shall mean the 


Section 15 after the amendment -of 1960: 
“15. (1) The right of pre-emption in re- 


spect of agricultural land and village im- 
movable property shall vest — 


(a) where the sale is by a sole owner,— 
First, in the son or daughter or son’s son 
or daughter’s son of the vendor; 

Secondly, in the brother or brother’s son 
of the vendor; 

Thirdly, in the father’s brother or father’s 
brother’s son of the vendor; U 
_ Fourthly, in the tenant who holds under 
tenancy of the vendor the land or property 
sold or a part hereof; 

(b) where the sale is of a share out of 
joint land or property and is not made by 
all the co-sharers jointly, — a 

First, in the sons or daughters of sons’ 
sons or daughters’ sons of the vendor of 
vendors; ot : 

Secondly, in the brothers oF brothers’ sone 
of the vendor cr. vendors; 
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Thirdly, in the fathers’ brothers or fathers’ 
brothers’ sons of the vendcr or vendors; 
Fourthly, in the other co-sharers; 
Fifthly, in the tenants who hold under 


K tenancy of the vendor or vendors the land 


or property sold or a part thereof; 

(c) where the sale is of Rand or _ property 
owned jointly and is made by all the co- 
sharers jointly, — i 


First, in the sons or daughters or sons’ 
sons or daughters’ son of tke vendors; 

Secondly, in the brothers or brothers’ sons 
of the vendors; K 

Thirdly, in the fathers’ brothers or fathers’ 
brothers’ sons of the vendors; 

Fourthly, in the tenants who hold “under 
tenancy of the vendors or any one of them 
the land or property sold ær a part thereof; 

(2) Notwithstanding anything contained in 
sub-section (1)— ` : 

(a) where the sale is by a female of land 
or property to which she has succeeded 
through her father or brother or the sale in 
respect of such land or property is by the 
son or daughter of such Zemale aiter in- 
heritance, the right of pre-emption shall 
vest,— 

(i) if the sale is by such female, 
brother or brothers’ son; 

Gi) if the sale is by the son or daughter 
of such female, in the mothers’ brothers or 
the mothers’ brothers’ sons of the vendor or 
vendors; ' 

(b) where the sale is by a female of land 
or property to which she has succeeded 
through her husband, or torough her son 
in case the son has inherited the land or 
property sold from his fatàer, the right of 
pre-emption shall vest.— 


in her 


First, in the son or daughter of such 
husband of the female; 
Secondly, in the husbands’ brother or 
husbands’ brothers’ son of such female.” 
The objective in enacting tie Amending Act 
of 1960 and reshaping tke provisions of 
existing S. 15 (1) of the Act, besides the one 
of taking note of the changes witnessed by. 
the. society between the years 1913 and 1960, 
like the partition of the country leading to 
the settling of the displaczd persons in vil- 
lages thus loosening in consequence the 
compactness of the village society, the 
amelioration of the conditions of the tenants, 
as already observed, by giving them right 


in the Jand which they tilled, was to shorten 


the list of the pre-emptors and remove there- 
from such persons whose inclusion therein, 


of course, had earlier beer partly dictated 
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by the Land Alienation .Act, 1900, ,which, 
when if was enacted, was intended to safe- 
guard the interest of the agriculturists, who 
were rapidly being bought out by the money- 
lending classes, and- turned into mere surfs 
and partly to maintain the tribal homo- 
geneity of the village. This objective was 
sought to be achieved by subjecting Sec. 15 
to the provisions of Section 14, which provi- 
sion is in the following terms: 


“14. No person other than a person, who 

was at the date of sale, a member of an 
agricultural tribe, in the same group of agri- 
cultural tribes, as the vendor, shall have a 
right of pre-emption in respect of agricul- 
tural land sold by a member of an agricul- 
tural tribe.” 
Now let us focus attention on the objectives 
that the legislature intended to achieve by 
moulding the existing explanation to S. 15 
into sub-section (2) - thereof. 


78. The legislature had recognised much 
earlier the necessity of dealing specifically 
with the sale effected by a female of the pro- 
perty to which she had succeeded through her 
husband or son or father or brother. In the 
Punjab Act of 1905, the ‘explanation’ added 
to Section 12 was in the following terms: 


“Explanation II.— In the case of sale by a 
female of property to which she has succeed- 
ed through her husband, son, brother or 
father, the word ‘agnates’ in this section 
shall mean the agnates of the person through 
whom she has so succeeded.” 


A perusal of this explanation shows that it 
conferred right of pre-emption upon the 
‘agnates’ of the specified last mate-holder, 
whether the female vendor had succeeded to 
the property absolutely or only got a life 
tenure therein. However, the explanation to 
Section 15 of the Act, which replaced ex- 
planation to Section 12 of 1905 Act above, 
brought about one fundamental change, 
that is, it limited the rights of ‘apnates’ of 
the specified last male-holder to the pre-emp- 
tion of sale by the females only of such a 
property, wherein she had acquired by in- 
heritance only a ‘life tenure’. If, for instance, 
she, under the existing law, was entitled to 
succeed to the aforesaid male-holder ab- 
solutely, then the expression ‘agnates’ would 
be taken in the sense in which it has been 
used in the earlier part of the provision of 
amended Section 15, that is, ‘agnates’ of the 
female vendor. When so viewed, obviously 
her ‘agnates’ would not be in her husband's 
family, but in her father’s family. That 
means, in the event of failure of pre-emptor’s 
have preferential right of pre-emption in 
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sequence of priority over the ‘agnates’, it 
would not be the agnates of husband or son, 
who would have a right of pre-emption, even 
though. the female vendor has succeeded to 
the agricultural land from her hooga or 
son (sic). 


79. The phenomenon that she could 
succeed absolutely to her husband. or son or 
father or brother was no longer in the realm 
of speculation as, after the passihg of the 
Hindu Succession Act of 1956,;a female 
held all her properties, of which she was 
legally possessed, absolutely and,i after the 
operation of the said Act, she as a matter 
of right, so far as the intestate | succession 
was concerned, succeeded to the property 
whether coming from one source or the 
other, absolutely, 


80. Apparently, the explanation, as it 
stood under Section 15 of the Act, to an ex- 
tent, went against the object that underlay 
the right of pre-emption, that is, to keep the 
property in the family of the ‘last male- 
holder, in so far as it related to the agricul- 
tural property, to which the female had suc- 
ceeded through her husband or: son and, 
therefore, the explanation in question re- 
quired to be recast. Yet another ‘reason for 
recasting the ‘explanation’ to Section 15 was 
that it provided for the ‘agnates’ to assert 
their right of pre-emption only !when the 
female was the vendor of agricultural land 
to which she had succeeded through her 
husband, son, brother or father, but not 
when that very land happened to be sold by 
her son or daughter, who had: succeeded 
through her to her husband or son or her 
father or brother, as the case may, be. Fur- 
ther, since from Section 15 (1) the expres- 
sion ‘agnate’ had been removed: by 1960 
amendment, so the expression in! the ex- 
planation thereto ‘the word agnate in this 
section’ would have conveyed no: sense, as 
after amendment of sub-section (1), the word 
‘agnate’ occurred in Séclion 15 (1) nowhere 
except in. the explanation itself. Yet another 
reason that warranted recasting of the exist- 
ing explanation to Section 15 was. to bring 
it in line with the preceding provision of 
sub-section (1) in regard to the number of 
pre-emptors. The legislature having restrict- 
ed the number of pre-emptors in the agnatic 
line to vendor’s father’s brother and father’s 
brother’s son and if the explanation to Sec- 
tion 15 had been allowed to stand as it was, 
then the result would have been 'that while 
in regard to the sale of the self-acquired .pro- 
perty of ‘the ‘female, the blood‘relations only 
of a certain degree could’ lay claim to pre- 


Kalwa v. Vasakha’ Singh (FB) 


A. LR 
emption, but in regard ‘to property to be suc- 
ceeded to ‘through either of the two sources; 
the agnates of any degree could lay claim to 
pre-emption. Hence, it was to remove these” 
illogicalities that the explanation was re- `y 
constructed in the form of the present sub- 
section (2) of Section 15 of the Act. 


81. From the above, it is clear that thi 
reasons for moulding the existing explana~- 
tion to Section 15 of 1913 Act into sub-sec- 
tion (2) of Section 15 after the amending 
Act of 1960 were those enumerated ahove 
and not the fact that the legislature intend 
ed thereby to limit the number of perso 
entitled to pre-empt merely to those who 
have been mentioned under sub-section (2) 
in regard to the sale dealt with in the sak 
sub-section. 








82. Having regard to the objectives be- 
hind the amendment of Section 15 of the 
Act and the literal and grammatical con- 
struction of sub-section (2) leading io illogi- 
cal results and landing one in a welter of in- 
consistencies in the matter of application of 
the two sub-sections of Section 15, the ir- 
resistible inference that follows is that sub- 
section (2) was intended to serve the same. 
purpose as the pre-amendment explanation 
to Section 15 which it replaced, that is of 
achieving the objective of agnatic principle 
of succession, that is, of giving primacy over 
others to the agnates of a limited degree of 
the specified last male-holder of the inherit. 
ed property which the female or her son op 
daughter happens to sell. Hence, what the 
authors of the amendment of Section 15 of 
the Act intended by giving the existing ex- 
planation to Section 15, the shape it has ac- 
quired in sub-section (2) of Section. 15 of 
the Act was to place the pre-emptors men- 
tioned in sub-section (2) at number one in 
sequence of priority over the pre-emptors 
listed under sub-section (1) of Section 15 of 
the Act. . 

83. This alone could be the intention of 
the legislature and if this construction of - 
sub-section (2) is adopted, then sub-sec. (Ñ 
would -have to be read as under :— 

“(2) Notwithstanding anything contained 
in sub-section (1)— 

(a) where the sale is by a female of land 
or property to which she has succeeded 
through her father or brother or the sale in 
‘respect of such land or property is by the 
son or daughter of such female after in- 
heritance, the right of pre-emption, .in the 
‘first instance, shall vest— 

(i) if the salé is by such: ‘female, in hens 
“pation or- brother’s son; 
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(ii) if the sale.is by the son or daughter 
of such female, in the mother’s brothers or 
the mother’s brother’s sons of the vendor or 
vendors; 


(b) where the sale is by a tenak of land 
or property to which ske has succeeded 
through her husband or through her son in 
case the son has inherited the land or pro- 
perty sold from his father, the right of pre- 

_emption, in the first instance, shall vest,— 

.First, in the son or daughter of such 

husband of the female; 


Secondly in the husband’s brother or 
husband’s brother’s son of such female.” 
It was, however, contended on behalf of the 
vendees that where two constructions are 
possible of the provisions in the Act, then 
one that defeats the right of pre-emptor 
should be preferred, as ‘he right of pre- 
emption is piratical in neture. The afore- 
said submission was sougtt to be sustained 
by pressing into service Thana Singh v. 
Nandu, 1978 Cur LJ (Civ) 25 : (AIR 1978 
Punj & Har 94} (FB). 

°$4. There is no dispule with the pro- 
position that right of pre-emption does put 
a clog on the right of vendor to dispose of 
his property to anybody of his choice and 
of vendees to acquire it, but since the 
exercise of right of pre-emption and the rel- 
evant provisions of the Act supplying such 
a right had been held to be in public inter- 
est by their Lordships and were thus held 
to constitute a reasonable restriction on tha 
constitutional right of the vendor and vendee 
and for that reason these provisions of the 
Act were held not to be suffering from the 
vice of unconstituljonality. so, to the extent 
the right of pre-emption which thus stands 
saved, being a statutory -ight is exercisable 
within the statutory Hmits. The ratio 
of the aforesaid- judgment could be ap- 
plicable where one is in doubt as to the 
legislative intent. But here is a case, where 
no two views about the legislative intent can 
be entertained. The legislature had merely 
‘intended the persons mertioned in sub-sec- 
tion (2) as the persons ia the sequence of 
priority constituting the first group of pre- 
emptors above the persons listed as pre-emp- 
tors under sub-section (£ of Section 15 of 
the Act. 


85. It was, however, argued before us 
that if the category of pre-emptors listed 
under sub-section ‘(2) of Section 15 of the 
Act merely: constituted = category of pre- 
emptors which, in point of preference, came 
above such pre-emptors as. were listed in sub- 
section (1) of Section 15 of the Act then 
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even her own son or daughter or son’s son 
or daughter’s son would be brought in as 
pre-emptors, when they are from a husband 
other than the one whose property, after 
being inherited by her, was being put to sale, 
which was sought to be pre-empted, when 
the whole object of sub-section (2) (b) of 
Section 15 of the Act, as amended by the 
Punjab Act No. 13 of 1964, was to exclude 
such of her sons and daughiers. 

86. In my opinion, that would not be a 
correct way of reading the legislative intent 
(see para 42 of the present judgment for 
‘Objects and Reasons’ of the Amending Act). 

87. Previous to the amendment, S. 15 (2) 
(b) (i) was in the following terms: 

15 (2)(b) where the sale is by a female 
of the land or property to which she has 
succeeded through her husband or through 
her son, ip case the son has inherited the 
land or property sold, from his father, the 
right of pre-emption shall vest— 

(i) First, in the son or daughter of such 
female, 

(ii) x * ka 
After the amendment, it read as under: 

“15 (2). (b) where the sale is by a female 
of the land or property to which she has 
succeeded through her husband or through 
her son, in case the son has inherited the 
land or property sold, from his father, the 
right of pre-emption shall vest— 

(i) First, in the son or daughter of such 
husband of the female. 

(ii) = * * 

The amendment was of merely a clarifica- 
tory nature. Their Lordships of the Su- 
preme Court in Channan Singh v. Smt. Jai 
Kaur, AIR 1970 SC 349, held that, even 
without the said amendment, it was clear 
that the legislature had intended that only 
such son and daughter of the female vendor 
as bore agnatic relationship with her hus- 
bane whose property, after being inherited, 
was being sold by her, were entitled to pre- 
emp? the sale as forming the first category 
given in sub-section (2) (b)'of Section 15 of 
the Act. 

88. The legislature, however, did not in- 


‘tend that her own flesh and blood was to 


remain altogether excluded, even when close 
agnatic relations of her husband did not 
exist to preempt the sale. It is not with- 
out significance that unlike Clause (a), where 
the legislature.- listed only brother and 
brother’s son of the female ‘as pre-emptors, 
in Clause (b) when it came to provide the - 
pre-emptors, for pre-empting. sale -of the 
property, of which the last male<holder was 
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the husband of the female, it did not remain 
content by mentioning son or daughter of 
.such husband of the female, but in para- 
graph (ii) of Clause (b), iť- further mention- 
ed her such husband’s brother or brother's 
son as pre-emptors. The reason for this de- 
parture, in my view, was dictated iby a con- 
cern on the part of the legislature |that’ while 
in regard to pre-emption of the. property 
dealt with in Clause (a), after the exhaust- 
ing of pre-emptors mentioned in Clause (a), 
the relation-pre-emptors listed in sub- -sec. (1), 
who were to stake their claim to pre-emption, 
bore close (agnatic) relationship to the last 
male-holder, that is, father or brother of the 
‘female, but in case of pre-emption to pro- 
perty dealt with in Clause (b), such would 
not have been the case and, therefore, the 
legislature provided, so to say, a second line 
of defence to keep the property within the 
agnatic relations of the last male-holder by 
naming as pre-emptors brother and brother’s 
son of the husband of the female.| 


‘89. It may, however, be urged! that the 
above rationale would fail in regard to 
Clause (a) of sub-section (2), if the vendor 
instead of being the female happened to be 
her son or daughter, in that after exhausting 
the list of pre-emptors mentioned in Cl. (a) 
of sub-section (2) if the pre-emiptors listed 
in sub-section (1) are to be given) the right 
to pre-empt, then such latter pre-emptors 
would bear no agnatic relationship) with the 
last male-holder of the property, which was 





subject-matter of the sale and sought to be | 


pre-empted, 

96. It may be observed ‘that in a case Jike 
this, where the property by succession had 
gone in the hands of maternal grand child- 
ren, it had already gone beyond the circle 
of agnatic relations and, therefore, [the legis- 
lature must have considered it sufficient to 
safeguard the interest of the maternal grand 
father’s family by mentioning vendor’s mater- 
nal uncle and maternal uncle’s son as the 
pre-emptors, in the absence of whom it 
might have been considered more; relevant 
that the effort should be to keep Ithe pro- 
perty within the family of the vendor by 
availing the list of pre-emptors given in sub- 
section (1) of Section 15, for, as already ob- 
served, by the time the amendment of 1960 
came to be effected, the original | objective 
underlying the law of right of pre-emption 
fo maintain the tribal homogeneity of the 
village had become impossible to be achieved 
as result of influx of a large number of 
people from West Pakistan after : partition 
into the villages which now form part of the 
State of Haryana and, therefore, the legisla- 
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ture, by the amendment of 1960, removed 
the subjection of Section 15 to the provi- 
sions of Section 14 and in order to confinè 
the right of pre-emptiòn within the very 
close relations of the vendor, it pruned the 
list of the relation-pre-emptors and in doing 
so, it did not wholly keep in view the 
agnatic relationship, otherwise, in sub-sec. (1) 
of Section 15 in the first category, it would 
not have included daughter’s son as one of 


‘the pre-emptors. 


91. It was then argued that if the pro- 
posed construction of sub-section (2) of Sec- 
tion 15 of the Act is accepted, then its practi-, 
cal effect would be to read sub-section (1) 
curiously as a proviso to sub-section (2) of 
Section 15 of the Act which really tant- 
amounts to putting ihe cart before the horse. 


92. The argument, in my opinion, is 
bereft of any basis. In effect, sub-section (1) 
of Section 15 dozs not resume the place of 
the proviso to sub-section (2) of Section 15. 
The manner, in which I have interpreted the 
two sub-sections of Section 15, it is S. 15 (2) 
that, in a way, can be read as a proviso to 
sub-section (1) thereof and not vice versa. 

93. Lastly, the argument, based on the 
doctrine of stare decisis. 


94. As I observed in the very y inception 
of the judgment that the view, correctness 
whereof has, been debated before this larger 
Bench, had, no doubt, held the field for long 
and, therefore, the Court would be extremely 
averse to upturn it, unless the view under 
challenge is held to be manifestly erroneous 
or unreasonable or unjust or productive of 
public hardship or inconvenience. - 

‘95. In my opinion, the current view, 
when viewed in the light of foregoing dis- 
cussion, with great respect, is manifestly 
erroneous, unreasonable, unjust and patently 
contrary to the statutory intent and, there- 
fore, despite’ implicit respect that the doctrine 
of stare decisis commands, I cannot but hold 
that the current view -no ongar deserves to 
be adhered to. 


96. Now reaches the stage to consider the 
partisan submission advanced on behalf of 
the tenant-pre-emptors that tenants alone 
from the list of pre-emptors under S. 15 (1) 
of the Act were entitled to pre-empt a sale . 
dealt with under Section 15 (2) of the Act, 
in the event of failure of the pre-emptors 
listed under Section 15 (2) to do so. Mr. C. B. 
Goel appearing for the tenant-appellant in 
R. S. A. 67 of 1969 argued that the legisla- 
ture by enacting sub-section (2) of Sec. 15 
of the Act in any case had intended to ex- 
clude all but the tenant and the co-sharer, 
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in the event of persors listed as pre-emptors of pre-emption in regard to sale covered by 
in sub-section (2) had eitker not availed of the said sub-section (2) even though he had 
their right or were non-existent, that is, the right to pre-empt under Section 15 (1) 
blood-relations of vendor listed in sub-sec- why would this provision not suffer from 
tion 15 (1) were alone imtended to be ex- the same vice of unconstitutionality, because 


cluded. it had excluded some other persons too who 
had a right of pre-emption under sub-sec- 
97. The learned counsel sought to sus tion G} — a right which because of being 


tain his contention by emphasising that sub- higher in seauence of priority was superior 
section (2) would be violetive of Article 14 to that of the tenants? So, if this argu- 
of ithe Constitution of India if an intention ment of reading down the provision of sub- 
is spelled out therefrom tkat it envisaged the section (2) in order to save it from the vice 
exclusion of the tenant from pre-empting a of unconstitutionality has to be resorted to, 
sale dealt with under sub-section (2), even i2 then consistency and logic demands that it 
the absence of the pre-emptors mentioned would’ have to be done not only because in 
therein and, therefore, this sub-section has its present state it discriminates against one 
to be read down in ordez to avoid a chal- of the persons listed as pre-emptors under 
lenge to its constitutional validity based on sub-section (1), that is, tenants, but because 
Article 14 of the Constitution which, other- it discriminates against all persons, who 
wise, clearly arises when regard is had to the were listed as pre-emptors under Sec. 15 (1) 
fact that a tenant has a right to pre-empt of the Act, more tellingly so because such 
the self-acquired property of a female, but other pre-emptors happened to be placed 
he stands debarred from exercising the same above the tenants in the sequence of priority 
right in respect of the lend acquired by a under Section 15 (1). 
female through her husband or father, which 100. I theref l : 
fact would amount to introducing invidious’ . i eae cree clearly of the opin- 
discrimination by a process of judicial inter- ion that no such distinction can be drawn 
between the persons listed as pre-emptors 


etation. é 
Sede eh SN sec- any under sub-section (1) while examining their 
: right to pre-empt a sale effected by a female 
$8. The right of pre-emption is a creature of a property that she had succeeded to 
of statute and anybody who enjoys it does through sources mentioned under sub-sec. (2). 
so because it has been conferred upon him 101. It was then argued by Mr. Goel that 
by the statute. If a person has been given since the ushering of the socialistic pattern 
right to pre-empt sale of a given property, of society and the concept of ‘land should 
he cannot come round and say that he belong to the tiller’ as one of the hallmarks 
should be entitled to preempt sale of an-~ of that pattern had ‘inspired the legislature 
other given property, even though a right to to include the tenant in the list of pre- 
that effect had not been given to him by:a emptors, so the tenant-pre-emptor fell in a 
given provision of the statute. He cannot category apart from the relation-pre-emptors 
say that the provision which had excluded and, therefore, the exclusion of tenant could 
him from asserting his right of pre-emption not have been contemplated by the legisla- 
„ìn regard to that other rroperty is violative ture while enacting sub-section (2). Basing 
of Article 14, in that he had been dis- himself on this hypothesis, the learned 
Criminated against. For >ne thing, the dis- counsel maintained that the exclusion from 
crimination arises when persons similarly ‘the ambit of sub-section (2) of only the 
aa ae dissimilarly treated. Here, what relation-pre-emptors should be presumed and 
e legislature has done is that it has cate- pot of the tenant. The exposing of specious- 
gorised the land in two classes—in one class pess of this argument requires no more 
it has given right to all tenants and in the effort than pointing out that if socialistic 
other it has excluded, say, all tenants from fervour alone had guided the legislature in 
asserting their. right of pre-emption. Surely, including the tenant as one of the pre- 
ry regard to the other class of land, nDo emptors under sub-section (1), how is it that 
an can say that he has been discriminat- they placed him as a pre-emptor at the fag- 
ed against. ; ‘end of the list. It-deserves highlighting that 
99, What is more, if this argument is ac- when it came to the pre-empting of a female's 
cepted to be valid one, then with what logic self-acquired land or such land, which she 
can it be said that the provision of sub-sec- had come to own without inheriting it from 
tion (2) — if it is accepted as it is — suffers either of the two’ sources mentioned in sub- 
from vice of unconstituticnality only because section (2) the tenant figured in the order of 
it had excluded tenants from exercising right priority at the last, but we. are required to 
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believe that- socialistic intent of the legisla- 
ture suddenly registered effervescence of such 
a proportion that when it came totenact sub- 
section (2)'it placed the tenant as one of the 
pre-emptors above not only the rélation-pre- 
emptors, but also over the co-sharer in re- 
gard to the pre-empting of sale of the land 
mentioned in sub-section (2), in the event of 
failure of the pre-emptors mentioned in sub- 
section (2) to pre-empt. It deserves nolicing 
that though in the Security of Land Tenures 
Act, the concern for tenants pulsated all 
through, even’ then the legislature while 
enacting Section 17 thereof did not jack up 
the right of the tenant to pre-empt the sale 
of the land which he tilled, above certain 
categories of the agnate relations of tbe ven- 
dors. as would be clear from Section 17 it- 
self, which is in the following terms i 


“17, Notwithstanding anything to the con- 
trary contained in any law, usage or con- 
tract, and subject to the provisions of Sec- 
tion 18, tenant of a land-owner other than a 
small land-owner, (i) who bas been in con- 
tinuous occupation of the land comprised in 
his tenancy for a period exceeding four 
years on the date of the sale of the land or 
foreclosure of the right to redeem; the land, 
or 


(ii) in case of a sale or foreclosure that 
has taken place or shall take place within a 
period of three years from the commence- 
ment of this Act and there is no tenant who 
has acquired a right under Clause (i) 

{a) and (b) ž g * i * 
shall, in preference tc the rights’ of other 
pre-emptors as provided in the Punjab Pre- 
emption Act, 1913 (Act ł of 1913), except 
the descendants of vendor’s grand-father. be 
entitled to pre-empt the sale or foreclosure 
of the land other than the land comprised 
in the reserved area of the land-owner in 
the manner prescribed in that Act within one 
year from the date of the sale or foreclosure, 
as the case may be: : : 


* * * =? 


I am, ‘therefore, of the view that an inter- 
pretation of the kind, as sugested by Mr. 
Goel, of sub-sections (1) and (2) of Sec. 15 
-of the Act is not in consonance -with logic 
and bristles with the same inconsistencies, 
as have already been observed and sbown 
while analysing the correctness ofi the view 
that the list of the pre-emptors given in sub- 
‘section (2) is exhaustive, that is, even if no 
pre-emptor mentioned under sub-section (2) 
‘is available, then too the sale could not be` 
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pre-empted by the pre-emptors mentioned in 
sub-section (1). ` La A 

102. For -the reasons aforementioned, 
while answering the question posed in the 


negative I hold that in the event of failure g 


for any reason whatsoever on the part of 
the pre-emptors listed under sub-section (2) 
of Section 15 of the Act to pre-empt the 
sale, the pre-emptors listed under sub-sec. (1) 


` of Section 15 of the Act in the very sequence 


of priority would be entitled to lay a claim 
to pre-emption to a sale by vendors and of 
property envisaged in sub-section (2) of Sec- 
tion 15 of the Act. 

103. The appzals be now placed’ before 
the learned single Judge for disposal in the 
light of the legal proposition enunciated 
above. 

M. R. SHARMA J. (Minority view) :— 
104. I have had the advantage of going 
through the judgments prepared by Hon’ble 
the Chief Justice and my learned brother 
D. S. Tewatia, J. With utmost respect to 
both of them, I agree with the conclusion 
arrived at by D. S. Tewatia, J., that S. 15 (2) 
of the Punjab Pre-emption Act, 1913 (here- 
in referred to as the Act), does not debar a 
co-sharer and a tenant to exercise the . right 
of pre-emption. Since the question is of 
some importance, I propose to deal with the 
matter at some length. 


105. Section 15 of the Act is ifl-punc- 
tuated, ill-divisioned and unhappily worded. | 
Nevertheless, before the appearance of sub- 
section (2) on the scene in its present form, 
it was conceded that a co-sharer and a tenant 
did have a right to file a suit for pre-emption. 
In order to see what change has been 
brought about by sub-section (2), the sec- 
tion as a whole has to be subjected to a 
closer scrutiny. Under sub-section (1) right 
of pre-emption is available against the follow- 
ing classes of property :— : 

(1) property belonging to a male whether 
it is self-acquired or inherited from the 
father’s side, or the mother’s side. é 

(ii) property belonging to a female, whe- ` 
ther self-acquired, or inherited from her : 
husband’s side, or from her parents’ side: 

(iii) property belonging to.a male or a’ 
female, which he or she holds jointly with 
others. 

106. For the purpose of.the exercise of 
tight of pre-emption, heirs, specifically men- 
tioned in the section get a priority followed 
‘by co-sharers and tenants. ; 


-107. Then comes sub-section (2) which . 


lays down: that in spite of what~has been : 


stated in- sub-section (1) a different set of 
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heirs shall have the right to file a suit for 
pre-emption in respect of property which 
has been inherited by a female. To pe more 
precise, if the property is inherited by her 
from her father’s side, the heirs from his 
family shall have the right of pre-emption, 
and if she has. inherited fhe same through 
her husband the specified heirs of the hus- 
band’s family shall have the right of pre- 
emption. ` 

108. Even if we put a question to a lay- 
man about the change brought about by 
sub-section (2), he would. :ndicate that this 
sub-section modifies the right of pre-emption 
only in respect of the property inherited by 
a female. I fail to see how persons learned 
and trained in the discipling of law can come 
to a different conclusion. It is pertinent to 
tention that it is conceded by both the sides 
that under sub-section (1) the right of pre- 
emption is available to a co-sharer and a 
tenant against the self-acquired property of 
a female. This conclusion can be arrived at 
only if the two sub-sections are read together 
and made to operate in their respective 
fields. It would be incorrect to urge that 
sub-section (2) can stand all by itself. I am 
not advocating this view for the first time 
that two parts of a section should be read 
together. This principle has been auth- 
oritatively laid down in Madanlal, Fakir- 
chand Dudhediya v. Shri Changdeo Sugar 
Mills Ltd., AIR 1962 SC 1543, wherein it 
was observed (para 17)— 


' “The two sub-sections must be read as 
parts of an integral whole end as being inter- 
dependent; an attempt should be made in 
construing them to reconcile them if it is 
reasonably possible to do so, and to avoid 
repugnancy. If repugnancy cannot possibly 
be avoided, then a question may arise as to 
which of the two should prevail.. But that 
question can arise only if repugnancy can- 
not be avoided.” i 


- 109. The twọ sub-sections cannot be 
interpreted to ‘mean that they are pulling 
apart and indeed it is noi being done qua 
the self-acquired property of a female. The 
tight of pre-emption is being made to vest 
in a co-sharer and a tenant under sub-sec- 
tion (1). If the Legislature intended to take 
away the right of pre-emotion against the 
property sold by a female, it could easily 
have provided in sub-section (2) that in no 
other case right of pre-emption shall be 
available against the property sold by a 
female. While dealing with ‘repugnancy’, 
Maxwell .on Interpretation of Statutes, 
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Eleventh Edition, at page 153, bas dealt with 
the subject in the following words :— 


“An author must be supposed to be con- 
sistent with himself, and, therefore, if in one 
place he has expresed his mind clearly, it 
ought to be presumed that he is still of the 
same mind in another place, unless it clearly 
appears that he has changed it. In this res- 
pect, the work of the Legislature is treated 
in the same manner as that of any other 
author, and the language of every enact- 
ment must be construed as far as possible 
in accordance with the terms of every other 
statute, which it does not in express terms 
modify or repeal. The law, therefore, will 
not allow the revocation or alteration of a 
statute by construction when the words may 
be capable of proper operation withdut it. 
It cannot be assumed that Parliament has 
given with one hand what it has taken away 
with the other.” 

110. The only way in which the two sub- 
sections can be harmonised is that sub-sec- 
tion (2) should be made to operate in its ` 
own field which is really a part of the whole 
field covered by sub-section (1). In spite of 
the word “notwithstanding” appearing in 
sub-section (2), it is in substance in the 
nature of a proviso. A statutory provision 
beginning with the word “notwithstanding” 
was indeed treated by the Supreme Court as 
a proviso in Vaddeboyina Tulasamma v. 
Sesha Reddi, AIR 1977 SC 1944. With 
utmost respect to the proponents of the op- 
posite view, I maintain that my conclusion 
arrived at on this point in the minority judg- 
ment in Prithi Pal Singh v. Milka Singh, 
AIR 1976 Punj & Har 157 (FB), is correct. 
In coming to that conclusion, I had relied 
upon the following passage appearing in 
Ram Narain Sons Ltd. v. Asst. Commr. of 
Sales Tax, AIR 1955 SC 765 (at p. 163):— 
- “It is a cardinal rule of interpretation that 
a proviso to a particular provision of a sta- 
tute only embraces the field which is cover- 
ed by the main provision. It carves out an 
exception to the main provision to which it 
has been enacted as a proviso and to no 
other.” i 
. 1i1. After doing so, I concluded as 
under (at p. 164) :— 

“That right of pre-emption granted under 
Section 15 (1) of.the Act relates to various 
types of properties which are.sold by an 
owner. The owner may be a male or a 
female. Sub-section (2) of this section comes 
into operation only. when the sale of pro- 
perty is made by.a female. It does not have 
the effect of abrogating or repealing or in 
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any way modifying the other provisions of 
the enacting clause. Its application must be 
restricted only to those matters governed by 
it regarding which the general provisions of 
the statute also cover the field.: If these 
tests are applied to the case in hand to Sec- 
tion 15 of the Act, it becomes ‘clear that 
Section 15 (2) of the Act only makes an ex- 
ception in case of right of pre-emption to 
be exercised in respect of the sales made by 
female owners. In all other respects. Sec- 
tion 15 (1) of the Act remains untouched.” 


112. Even if sub-section (2) is! treated as 
a non obstante clause, the result would not 
be any different. bh 


113. In Aswini Kumar Ghose v. Arabinda 
Bose, AIR 1952 SC 369, it was laid down 
(para 27)— ; f 


“The enacting part of a statute must, 
where it is clear, be taken to control the non 
obstante clause where both cannot be read 
- harmoniously; for even apart from such 
clause, a later law abrogates earlier laws 
clearly inconsistent with it. Posteriores leges 
priores contrarias abrogant (Broome’s Legal 
Maxims, Edn. 10 p. 347). Here; Section 2 
entitles every Advocate of the Supreme 
Court as of right to practise in! any High 
Court in India.” | 


114. Ail the parts of a statute have to be 
read together and assigned their | due role. 
In short, harmonious construction is the rule 
and repeal by implication an exception. 


115. Strangely enough, a clear non 
obstante clause was given a complete go-by 
in two Full Bench decisions of ‘this Court 
which arose under the Sikh Gurdwaras Act, 
1925 (hereinafter referred to as ‘the ‘Gur- 
dwaras Act’). Under the Gurdwaras Act, a 
special machinery had been provided for 
settling disputes relating to the Sikh Gur- 
dwaras. Under sub-section (1) of Sec. 7 of 
the Gurdwaras Act, 50 worshippers of a 
Gurdwara are entitled to file a petition with 
the State Government praying therein that 
the Gurdwara be declared a Sikh Gurdwara. 
Under sub-sections (3) and (4) of that section 
the State Government is under jan obliga- 
tion to publish such a petition in the Offi- 
cial Gazette and to send by registered post 
a notice of the claim to a person named in 
the petition and interested in the | Gurdwara. 
Section 8 of the Gurdwaras Act lays down 
that after the publication of the notice under 
Section 7 (3) in respect of any |Gurdwara, 
any hereditary office-holder or any 20 or 
more worshippers of the Gurdwara may file 
a petition claiming therein that! the Gur- 

[i 
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dwara is not a Sikh Gurdwara. Section 16 
(1) of the Gurdwaras Act reads as under :— 


“Section 16 (1): Notwithstanding anything 
contained in any other law in force, if in 
any proceeding before a Tribunal it is dis- 
puted that a Gurdwara should or should not 
be declared to 5e a Sikh Gurdwara. The 
Tribunal shall, tefore enquiring into any 
other matter in dispute relating to the said 
Gurdwara, decide whether it should or 
should not be declared a Sikh Gurdwada in 
accordance with the provisions of sub-sec- 
tion (2).” si’ 

116. Under normal Jaw, a discretion 
vests in a Court or a Tribunal to treat, some 
of the issues arising jn a cause as preliminary 
issues and to give a decision thereupon 
before adverting to the other issues arising 
therein. In the Gurdwaras Act, however, a 
special provision has been made that when- 
ever the. nature of a Gurdwara is disputed, 
the Tribuanl shall first decide that issue. 
These provisions came up for consideration 
in Mahant Hari Kishan v. Shiromani Gur- 
dwara Parbandhak Committee, Amritsar, 
ILR (1975) 2 Punj and Har 569 : (AIR 1976 
Punj and Har 130) (FB). It was held there- 
in that it was open to the Tribunal to hold 
that the petitioner Mahant who challenged 
the nature of tae Gurdwara had no locus 
standi to file the petition because he was not 
a hereditary office-holder and that the peti- 
tion filed by him could be dismissed without 
there being any decision on the point whe- 
ther the Gurdwara in dispute was a Sikh 
Gurdwara or rot speaking for the Full 
Bench, Dhillon, J., observed as under (at 
p. 136) :— 

“The provisions of Section 16 of the Act 
will not be attracted in a case where the 
petition is dismissed by the Tribunal holding 
that the person making the petition has no 
locus standi to file such a petition keeping 
in view the provisions of Section 8 of the 
Act. The provisions of Section 16 will only 
come into play where in any proceedings 
before the Tribunal it is disputed that a 
Gurdwara can oz cannot be declared to be a 
Sikh Gurdwara, but where there is no com- 
petent petition making challenge to the in- 
stitution being declared a Sikh Gurdwara, 
the provisions oz Section 16 of the Act will 
not be attracted. If in every case, whether 
the petition is filed by the persons competent 
to file the same under the provisions of Sec- 
tion 8 or not, the Tribunal has to decide the 
question whether the institution in question 
is a Sikh Gurdwara or not, the provisions of 
Sections 8 and 9 would be virtually render- | 
ed nugatory. The issue of locus standi is a 


£ 
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preliminary issue and if raised, has to be 
decided first in the peculiar setting of the Act. 
If the petitioner has locus standi to file the 
petition, the provisions of Section 16 shall 


„then be taken into consideration by the Tri- 
¥ bunal to determine whether the institution in 


question is a Sikh Gurdwara or not, but if 
there ‘is no competent petizion, that is, in 
other words, there is no valid challenge to 
the notification issued unde: Section 7 with- 
in the frame work of Sect:on 8, the provi- 
sions of Section 9 are bound to be complied 
with and once a Notification having been 
issued that the institution :n question is a 
Sikh Gurdwara, there will be no question 
of the application of the provisions of Sec- 
tion 16 to such a case.” 


417. I need not advert io the manner in 
which the claim of the Mazant in that case 
regarding his being a hereditary office-holder 
was rejected. The fact, mowever, remains 
that he belonged to a religious denomina- 


tion which was in possession of the Gur- 


dwara, and he was divested of the Gurdwara 
without there being any adjudication on the 
point that the same was a Sikh Gurdwara. 
This is a classic example cf a case wherein 
rights which were to be determined by a 
judicial tribunal had been adjudicated upon 
under the assumed fiat of che Legislature. 


118. Earlier in Mahant Lachhman Dass 
Chela v. State of Punjab, ILR (1968) 2 Punj 
and Har 499, an attack against the constitu- 
tional validity of this Act aad been repelled 
by a Full Bench of this Court. While deal- 
ing with the argument based on Art. 26 (c) 
and (d) of the Constitution, Narula, J., (as 
the learned Chief Justice then was), had ob- 
served— 


“Regarding the last contention advanced 
on behalf of the petitioners, i.e., the alleged 
infringement of Article 26 of the Constitu- 
tion, it was half-heartedly argued by Mr. 
Gupta that the Act provides for machinery 
for taking away non-Sikh institutions, or 
their property from the persons in their pos- 
session and to hand them over to the Sikhs. 
It appears to me that no argument under 
Article 26 can arise in these cases as there 
is no claim in any of these petitions on be- 
half of a denomination or even on behalf of 
any section thereof. Assiming, however, 
for the sake of argument that Lachhman 
Dass petitioner has come to this Court on 
behalf of Udasi Bhekh, it is significant to 


- note that the Act does not even purport to 





deal with or touch any ncn-Sikh institution 
or iis property. It is not disputed and in- 
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deed it has been so held repeatediy that 
Udasis are not Sikhs though even Udasis do 
not conform to any single type.” 

(Emphasis supplied). 

119. These observations imply that be- 
fore a Mahant is called upon to part with a 
Gurdwara, a finding has to be given that 
the same is a Sikh Gurdwara within the 
meaning of the Gurdwaras Act. This was 
the attitude adopted when the attack against 
the constitutional validity of the statute was 
repelled. However, in actual practice, the 
appellant in Mahant Hari Kishan’s case 
(AIR 1976 Punj & Har 130) (FB) (supra) 
was deprived of the Gurdwara in dispute 
without there being any finding that the 
Gurdwara in that case was proved to be a 
Sikh Gurdwara. . The approach made in the 
two cases was apparently contradictory. 
This contradiction was noticed by a Division 
Bench of this Court of which I was a mem- 
ber in first appeal (F. A. O. No. 263 of 1971) 
and the case was referred to a larger Bench. 
A Full Bench of five Judges was constituted 
and this time again the leading judgment 
was written by Dhillon, J., who repelled 
the argument based on Sec. 16 of the Gur- 
dwaras Act with the following observa- 
tions :— 

“I am unable to agree with the conten- 
tions raised by the learned counsel for the 
appellant. As regards the argument regard- 
ing the non obstante clause in the provisions 
of S. 16 of the Act, it may be observed that 
the interpretation sought to be given to the 
words ‘Notwithstanding anything contained 
in any other law in force’, as contained in 
Section 16, to mean that no other provision 
of this Act even has to be taken into con- 
sideration, cannot simply be given keeping 
in view the scheme of the Act. It would be 
noticed that non obstante clause in the Act 
has been provided in many other provisions 
of the Act. Wherever the Legislature want- 
ed that in applying a particular provision 
of the Act, the other provisions of the Act 
itself should be excluded from consideration, 
a Specific provision in that regard has been 
made in the non obstante clause of the said 
sections of the Act. For instance, in S. 38 


of the Act, it has been provided as fol- 
lows :— 
“38 (1): Notwithstanding anything con- 


tained in this Act or any other Act or en- 
actment in force .............5. 

Similarly, same language has been used in 
Section 127-A of the Act, where it has been 
specifically provided that notwithstanding 
anything contained in any other law for the 
time being in force or in this Act etc. 
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While enacting non obstante clatise in Sec- 
tion 16, the Legislature designedly did not 
exclude the application of the other provi- 
sions of the Act. Faced with this situation, 
Mr. Sibal, the learned counsel fot the appel- 
lant, then contended that the non obstante 
clause in Sec. 16 of the Act would preclude 
the application of the provisions; of O. 14, 
Rr. 2 and 3 of the Code of Civil Procedure 
and, therefore, the question of ‘decision of 


the issue regarding the locus standi need 
not be decided by the Tribunal. , This argu- 
ment is again without any merit. | It is not 


because of the provisions of O.! 14, Rr. 2 
and 3 of the Code of Civil Procedure that 
the Tribunal is enjoined upon to decide the 
issue of locus standi, but it is because of the 
mandatory provisions of Sec. 8 read with 
the other provisions of the Act that such an 


issue, which the Legislature designedly left 
for the determination of the Tribunal, has 
to be decided by the Tribunal. It is not 
disputed that the Act being a Special Act, 


its provisions so far as they are} not incon- 
sistent with the provisions of the Code of 
Civil Procedure, have to prevail. i This is so 
because of the provisions of sub-section (11) 
of S. 12 of the Act. It would thus be seen 
that the contention of the learned counsel 
for the appellant as regards non obstante 
clause in Sec. 16 of the Act is without any 
merit.” 


120. By a majority it was held that there 
was no conflict between the two Full Bench 
decisions. S. C. Mital, J., who delivered the 
minority judgment took the following view: 


“By denying Mahant Tehal Dass the locus 
standi to prove that the institution is nota 
Sikh Gurdwara, the result of the decision 
of the Tribunal is that Tehal Dass has been 
deprived of his Mahantship and the religious 
denomination in question has been made to 
vest in the body created by Part III of the 
Act for the administration of the Sikh Gur- 
dwaras. Thus, the argument of Mr. H. L. 
Sibal that Sec. 8 of the Act restricting the 
right of the religious denomination to pro- 
tect itself through a hereditary office-holder 
as defined in S. 2 (4) fiv) of the Act, is 
ultra vires Art. 26 (d) of the Constitution, 
carries conviction.” 


121. In view of the rigid stand taken on 
behalf of the respondent in that, case the 
learned Judge had no option to hold other- 
wise. 

122. As I said earlier, if thie majority 
view is allowed to prevail, then a Mahant 
can be deprived of his Gurdwara under the 
supposed fiat of the. Legislature without 
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. political necessity or expediency, then, 


ALR 
there being any judicial determination of 
the nature of the institution. This view 
runs counter to the rule of law laid down 


in Smt. Indira Nehru Gandhi v. Raj Narain, 
AIR 1975 SC 2299, which struck down _ 
clause (4) of Art. 329-A of the Constitution 
on the ground that it was a legislative judg- 
ment disposing of an election dispute. 
Mathew, J., observed (para 329) :— 


“The result of the 
summed up as follows: Our Constitution, 
by Art. 329 (b) visualises the resolution, of 
an election dispute on the basis of a petition 
presented to such authority and in such 
manner as the appropriate legislature may, 
by law, provide. The nature of the dispute 
raised in an election petition is such that it 
cannot be resolved except by judicial pro- 
cess, namely, by ascertaining the facts re- 
lating to the election and applying the pre- 
existing law; when the amending body held 
that the election of the appellant was valid, 
it could not have done so except by ascer- 
taining the facts by judicial process and by 
applying the law. The result of this process 
would not be the enactment of constitutional 
law but the passing of a judgment or sen- 
tence. The amending body, though possess- 
ed of judicial power, had no competence to 
exercise it unless it passed a constitutional 
law enabling it to do so. If, however, the 
decision of the amending body to hold the 
election of the appellant valid was the result 
of the exercise of an irresponsible despotic 
discretion governed solely by what it deemed 
like 
a bill of attainder, it was a legislative judg- 
ment disposing of a particular election dis- 
pute and not the enactment of a law result- 
ing in an amendment of the Constitution. 
And, even if the latter process (the exercise 
of despotic discretion) could be regarded us 
an amendment of the Constitution, the am- 
endment would damage or destroy an essen- 
tial feature of democracy as established by 
the Constitution, namely, the resolution of 
election dispute by an authority by the exer- 
cise of judicial power by ascertaining the 
adjudicative facts and applying the relevant 
law for determining the real representative 
of the people. The decision of the amend- 
ing body cannot be regarded as an exercise 
in constituent legislative validation of an 
election for these reasons: firstly, there can 
be no legislative validation of an election 
when there is dispute between the parties as 
regards the adjudicative facts; the amending 
body cannot gather these facts by employing 
legislative process; they can be gathered only 
by judicial process. Secondly, the amending 
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body must change the law retrospectively 
só as to make the election valid, if the elec- 
tion was rendered invalid by virtue of any 
provision of the law actually existing at the 
time of election. Article 363 does not con- 
"fer on the amending body zhe competence 
to pass any ordinary law whether with or 
without retrospective effect. Clause (4) ex- 
pressly excluded the operation of all laws 
relating to election petition žo the election 
in question. Therefore, the election was 
held to be valid not by changing the law 
which rendered it invalid. Thirdly, the cases 
cited for the appellant are cases relating to 
legislative validation of invalid elections or 
removal of disqualification with retrospec- 
tive effect. Being cases of legislative `vali- 
dation, or removal of qualifications by Legis- 
lature, they are not liable tc be tested on 
the basis of the theory of basic structure, 
which, I think, is applicable only to consti- 
tutional amendments. Fourthly, there was 
no controversy in those cases with regard 
to adjudicative facts: if there was contro- 
versy with regard to these facts, it is 
doubtful whether there could be legislative 
validation of an election by changing the 
č law alone without ascertaining the adjudica- 
tive facts by judicial process.” 


123. With utmost respect to the learned 
Judges who decided the afcrementioned two 


cases, it might be observed that no effort 
was made by them to synchronise Ss. 16 
and 8 of the Gurdwaras Ast. These two 


sections could easily be reconciled by hold- 
ing that the nature of the Gurdwara should 
be decided as a preliminary issue. Nor was 
there any justification to whittle down the 
effect of clear language employed in Sec. 16 
of the Gurdwaras Act. The view taken by 

æ them cannot be regarded as good law and 
I hereby overrule the same. I am aware of 
the fact that in Dharam Dass v. State of 
Punjab, AIR 1975 SC 1063, constitutional 
validity of the Gurdwaras Act has been up- 
held by the Supreme-Court of India but the 
observations made therein run counter to 
those made in Smt. Indira Nehru Gandhi’s 
case (AIR 1975 SC 2299) (supra) decided 
by a larger Bench. 


124. An argument is.raised that right of 
pre-emption is in the nature of a piratical 
right and for that reason the provisions of 
the Act should be strictly construed. The 
law of pre-emption in its inception aimed 
at preserving the homogeneity of the village 

f community. This. right was ‘originally con- 
ferred on close relations only and since it 
put fetters on the free alienation of land by 
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a land-owner, the Courts viewed with dis- 
favour the exercise of this right. With the 
passage of time, things have materially 
changed. The Constitution has established 
a Social Democratic Republic in which citi- 
zens are entitled to have justice — social 
and economic. Pursuant to this policy, land 
reforms have been introduced almost in all 
the States of India. In some cases pro- 
prietary rights have been conferred upon 
the tenants and in others it has been made 
more convenient for the tenants to purchase 
land. The object of the land reforms is that 
the tenants who till the land should be able 
fo reap the reward of their labour. It can- 
not be disputed that a landlord who gets 
his land cultivated from tenants in a way 
receives some benefit from the land which 
he does not really earn. When right of pre- 
emption is conferred upon a tenant, it really 
helps him in preventing the landlord from 
collecting this unearned interest. Such a 
right in essence fulfils an important social 
objective and cannot be regarded as a pirati- 
cal right. Similarly, when right of pre- 
emption is vested in a co-sharer, the exercise 
of this right by him goes to consolidate the 
holdings and deserves to be lauded on the 
same ground. 

125. Some doubts have been expressed 
for the proposition that if sub-section (2) is 
interpreted to negative the right of pre- 
emption vested in a tenant or a co-sharer, 
the interpretation shall violate the spirit of 
Article 14 of the Constitution, While deal- 
ing with this point in Prithi Pal Singh’s case 
(AIR 1976 Punj & Har 157) (FB) (supra), I 
had observed as under (para 6) :— 


“If Ss. 15 (1) and 15 (2) of the Act were 
to be regarded as separate Codes, then, ob- 
viously, S. 15 (1) of the Act will have to be 
confined to the self-acquired property of a 
female. In case of such a property, the 
tenant and the co-sharer would, no doubt, 
have a right of pre-emption. On the other 
hand, if S. 15 (2) of the Act is held to apply 
to the property acquired by a female either 
through her husband or through her father, 
then only the persons mentioned in Sec- 
tion 15 (2) (b) will have any right of pre- 
emption. In that case, the tenant and the 
co-sharer would have to be ousted from the 
exercise of this right. It has already been 
noticed that in recent times there has been 
a tendency to augment and to enlarge the 
rights of the tenants in respect of the lands 
comprising their tenancies. If. the sale of 
land is made to a tenant even the son and 
other near relations of the landowner would 
be debarred from exercising any right of 
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pre-emption in respect of such a sale. In 
view of Sec. 8-A of the Pepsu Tenancy and 
Agricultural Lands Act, 1955,; and Sec- 
tion 17-A of the Punjab Security of Land 
Tenures Act, 1953, it is not imaginable that 
the Legislature which had manifested a clear 
intention of ushering in a socialistic pattern 
of society by placing the rights of 
tenants on a higher pedestal would have 
debarred the tenants from exercising the 
right of pre-emption in respect of the pro- 
perty acquired by a female either through 
her husband or through her father. Further, 
to hold otherwise would be to introduce an 
element of invidious discrimination by a: pro- 
cess of judicial interpretation. If the tenant 
has a right to pre-empt the self-acquired 
property of a female, it does not stand to 
reason why he should be debarred from 
exercising the same right in respect of the 
land acquired by a female through her hus- 
band or father. The agerieved tenant 
would at once come forward with a plea 
that his right under Art. 14 of the Constitu- 
tion has been violated. It is no | doubt open 
to the Legislature to make classification in 
respect of laws, but the classification apart 
from being reasonable should have a nexus 
with the object sought to be achieved by 
the Legislature. So far as the | tenants are 
concerned, the Legislature had 
its intention in clearest possible 
improve their rights. It would | be wholly 
unreasonable to assume that thej Legislature 
held different views qua the property acquir- 
ed by a female through her husband or her 
father. If right of a co-sharer to pre-empt 
land is to be defended on the ground that it 
prevents fragmentation of holdings, the 
Legislature could not have ignored this con- 
sideration in case sale was made by’ a female 
inheriting land from her husband or from 
her father.” 





terms to 


126. I hold the same opinion jeven now. 
Yo elaborate the matter further, I would 
like to observe that the basis for classifica- 
tion in case of a tenant is his [relationship 
with the land as a tiller. This relationship 
becomes no different if he cultivates the self- 
acquired land belonging io a female or the 
land which she inherits from somebody. if 
differentiation is made qua the | source of 
acquisition of land, it would have no re- 
lationship with the object of classification. 
Something which the Legislature} cannot do 
because of the bar of Article 14 of the Con- 
stitution, a Court of law should |not intro- 
duce by a process of interpretation. What 
is true about a tenant is equally; true about 
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_for differential treatment is 


manifested . 


‘all the tenants without 


AIR. 


a co-sharer in whose case the basis for 
classification is joint ownersbip of land. 


127. It is argued that the right of pre- 
emption is creature of statute and it is open 
to the Legislattre to exclude tenants andy, 
co-sharers to exercise this right in respect of ` 
property inherited by a female. The argu- 
ment tends tc over-simplify the matter. 
The consideration of the question of discri- 
mination arises only when the Legislature 
moves into action. If no law is passed on a 
particular subject, no one can complain of 
discrimination. However, when a law is 
passed, its application in various spheres be- 
comes the subject matter of scrutiny.. If 
such scrutiny reveals that the law differently 
treats various objects or persons, the basis 
then analysed. 
If it has some relevancy with the object 
which the Legislature had in mind while 
passing the law, the differential treatment or 
the classificatior introduced is declared to be 
valid. On the other hand if the classifica- 
tion has no reasonable nexus with the object 
of the Legislatcre, the law is held to be 
violative of Ar:. 14 of the Constitution. 
Herein the Legislature has entered the field 
inasmuch as the right of pre-emption has 
been conferred on tenants under the enact- 
ing clause. The undoubted object of the 
Legislature in doing so was to make the 
tiller of the land its owner. The classifica- 
tion, if any, could only be made on the basis 
of this object. For instance, the Legislature 
could have said that the tenants cultivating 
land for a number of years as against the - 
recent ienants alone shall have the right of 
pre-emption. Cir, it could possibly have 
said that the tenants belonging to Scheduled 
Castes alone shall exercise this right. In 
these two cases. it could have been said 
that the classification based on the age of 
the tenancy or the one based on the peculiar 
status in life of the recipient of the benefit 
was valid. But if this right is conferred on 
any reservations 
under the enacting clause, the denial of this 
right under the proviso or the non obstante 
clause based on the source of acquisition of 
ownership rights would be wholly pugnaci- 
ous. For, in that case, the affected tenant 
could urge that the classification on ‘the 
basis of which he is being excluded has no 
nexus with the object which the Legislature 
had in mind. Again, it would be improper 
to intermingle the cases of tenants and heirs 
while considering the argument based on, 
classification. The relations belong to an * 
entirely different category and in their case 
the Legislature would be acting within its 
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tight to make a classification on the basis 
that the right of pre-emption should vest in 
tho members of the family from which the 
property has come. 


Y” 428. The learned Chief Justice has drawn 
on the principle of stare decisis for affirming 
the earlier view. With utmost respect to 
him, I would like to observe that where the 
interpretation of a statute v-olates the letter 
and spirit of Art. 14 of the Constitution, it 
becomes the duty of the Court to reconsider 
and to correct the earlier view. For this 
reason as also for the observations made 
by D. S. Tewatia, J., on ths point, I hold 
that it would not be proper to invoke the 

“ principle of stare decisis in “his case. 


129. For reasons 
conclusions are — 

(1) Section 15 of the Act has to be tead 
as a whole. 

(2) On a proper interpretation, sub-sec- 
tion (2) of this section does not debar a co- 
sharer or a tenant to exercise right of pre- 
emption regarding the property inherited by 
a female. 

(3) Sub-section (2) is in the nature of a 
proviso to sub-section (1) amd cannot be in- 
terpreted to destroy the effect of sub-sec- 
tion (1). 

(4) If co-sharers and tenants are disallow- 
ed to exercise the right of pre-emption by 
placing a contrary interpre-ation on sub- 
section (2), that interpretation would violate 
the spirit of Art. 14 of the Constitution. 


(5) It would be wholly improper to take 
shelter behind the principle of stare decisis 
in the circumstances of this case. 


PREM CHAND JAIN, J. — 130. I have 
carefully gone through the judgments of the 
learned Chief Justice, brother Tewatia, J. 
and brother M. R. Sharma, J. I agree witb 
the conclusions arrived at by my Lord the 
Chief Justice. : 

S. C. MITAL, J.:— 131. I have gone 
through the judgments of ‘My Lords, the 
Chief Justice, Tewatia, J. and Sharma, J. 


132. For construing the non obstante 
clause in sub-section (2) of zhe S. 15 of the 
Punjab Pre-emption Act, with utmost respect 
to Sharma, J., I find it exczedingly difficult 
to draw an analogy from tke non obstante 


aforementioned, my 


clause in the provisions of the Sikh Gur- 
dwaras Act. 
133. I agree with My Lord the Chief 
£ Justice. 


RAJENDRA NATH MITTAL, J.:— 134. 


I bave perused the judgments of the Chief 
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Justice, Tewatia, J. and Sharma, J. I agree 


with the Chief Justice. 


A. S. BAINS, J.:— 135. I also agree with 
ihe Chief Justice. 


ORDER OF THE COURT 


126. In accordance with the view of the 
majority, Regular Second Appeal No. 67 of 
1969 (Kalwa v. Wasakha Singh and others) is 
hereby dismissed with no order as to costs. 

137. It is further directed that the re- 
maining appeals be now placed before a 
learned single Judge for disposal in accord- 
ance with the answers rendered to the legal 
questions therein. 

Order accordingly. 
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FULL BENCH 
S. S. SANDHAWALIA, C: J, P. C. JAIN 
AND I. S. TIWANA, JJ. 


Radhey Sham Gupta and others, Peti- 
tioners v. State of Haryana and others, Re- 
spondents. 


Civil Writ Petn. No. 3755 of 1981 and 
Civil Misc. Nos. 2450 and 2451 of 1981 and 
527, of 1982, Dj- 4-8-1982. 


(A) Land Acquisition Act (1 of 1894), Sec- 
tion 3 (b) — Constitution of India, Art. 226 
— Proceedings for acquisition of land — 
Petition challenging proceedings — Locus 
standi to file -— Purchasers of land after 
notification can file petition. 


The statutory definition of a person inter- 
ested under S. 3 (b) which is couched in wide 
terms and expressly includes within it any 
person claiming an interest in the compen- 
sation to be made on account of the acqui- 
sition and even includes within its ambit a 
person interested in any easement affecting 
the land. Therefore the petitioners by virtue 
of being the purchasers of the land are en- 
titled to and in any case can claim to be 
interested in the compensation of the acquir- 
ed land. They, therefore, fall clearly within 
the ambit of S. 3 (b) and on principle it 
would not be easy to hold that a person in- 
terested in the compensation is lacking in 
locus standi to challenge the acquisition. 
Again the ground that the petitioners cannot 
maintain the writ petition because they are 
merely the purchasers of the land after the 
issuance of the notification under S. 4 is not 
correct. It would be manifest that merely 
because the petitioners purchased the land 
after the notification, they are in no way put 
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on a pedestal lower than their 'predecessors- 
in-interest. AIR 1970,SC 802, Applied; AIR 
1973 Punj 263, Foll. ' (Para 6) 

Apart from ibis the continued non-action 
on the part of the respondent-State for well- 
nigh nine years had rightly led | the earlier 
owner to believe that the land was no longer 
required for acquisition and stood tacitly 
released therefrom. Equally, the petitioners 
were thereby induced bona fide to accept 
this position and make purchases in Aug., 
1980. In the meantime the High Court had 
opined in no uncertain terms on the invali- 
dity of an acquisition which was tainted by 


long and unexplained delays thus further 
buttressing the petitioner’s position. 1980 
Pun LJ 414, Foll. (Para 6) 


(B) Land Acquisition Act (1! of 1894), 
Ss. 4 and 6 — Constitution of India, Arti- 
cle 226 — Acquisition of land ! — Inordi- 
nate delay in finalisation of proceedings — 
Proceedings are vitiated as they become 
tainted with colourable exercise of power — 
Delay in filing writ petition — Effect. 1980 
Pun LJ 414, Not good law in view of AIR 
1974 SC 2077. . | 


Long unexplained procrastination, either 
by itself and in any case coupled with other 
factors clearly tends to prove the lack of 
bona fides in the exercise of the power of 
acquisition. If it can be established beyond 
cavil that the real motivation :behind the 
acquisition was not any specific public pur- 
pose and its expeditious execution but was 
a mere ruse to peg down the prices by an 
issuance of notification under S. 4 and thus 
holding the citizens to ransom for years at 
the whim and caprice of the State to finalise 
the acquisition proceedings when, it chooses 
(if at all it is so done) is clearly a factor 
for establishing the colourable exercise of 
power. It must, therefore, be held that un- 
explained inordinate delay is certainly a 
starkly relevant factor if not al conclusive 
one for determining the colourable exercise 
of power or otherwise in the context of pro- 
ceedings under the Act. (Paras 9, 16, 34) 


` It would follow logically that; where the 
gross delays on the part of the: State are 
themselves the foundations for assailing the 
proceedings, the petitioner cannot be non- 
suited in the writ jurisdiction for approach- 
ing it after a long period of time from the 
initiation of the acquisition. Itis by now 
elementary that the writ jurisdiction is for 
the vigilant and the litigant who sleeps over 
his rights inordinately is to be frowned upon 
heavily within this’ fofum. However, ` it 
‘seems to be equally plain’ that | where the 
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cause of action itself stems wholly or in part 
from the allegations of unexplained: delay 
the State, it can 
bardly lie in the mouth of the State to make 
a grievance thereof. Examining the matt 
in some detail, it may well be. possible that 
when originally initiated, the acquisition 
proceedings may superficially. appear to be 
well founded in the normal course. How- 
ever, the absence of any meaningful public 
purpose or its expeditious execution may be 
plainly negatived by gross inaction in finaliz- 
ing the acquisition. Indeed such long pro- 
crastination and unexplained delay by the 
State would itself be a pointer to the con- 
clusion that the initiation of the original 
proceedings far from being directed to an 
immediate or foreseeable public purpose and 
Its execution, was but a device to misuse 
the provisions of S. 4 and peg down the 
prices of land in shadowy anticipation of 
some vague unspecified need which might 
arise in futuro. Indeed it will be such in- 
ordinate delays which will put in a lurid 
light what might originally have appeared 
as a bona fide exercise of power. It must, 
therefore, be held that where long unex- 
plained delay is a foundation stone for the 
attack on the ground of colourable exercise 
of power, it would be vain for the respon- 
dent-State to claim that the writ petitioner 
Should have approached the Court at the 
very inception of the acquisition proceed- 
ings. and in a way is an attempt to` take 
advantage of its own wrong. Indeed in this 
context the very cause of action (namely, 
the colourable exercise of power) may well 
arise only by virtue of a long drawn out un- 
explained inaction of the State and far from 
providing a shield to the respondent-State, 
it would only sharpen the sword of attack 
on the basis of the taint of colourable exer- 
cise of power. It must, therefore. be con- 
cluded that in the peculiarities of this parti- 
cular context the mere chronological delay 
in approaching the writ Court from the ini- 
tiation of the acquisition proceedings can- 
not by itself non-suit the petitioners and in- 
deed may well be a factor in their favour 
rather than against them. 1980 Pun LJ 414, 
Not good law in view of AIR 1974 SC 2077. 
(Paras 10, 11. 26) 


The scheme of the Act visualises an ex- 
peditious finalization of the acquisition pro- 
ceedings once they are commenced. Un- 
explained and inordinate delays which tend 
to hold the claimants at ransom, whose pro- , 
perties are sought to be acquired and, are 
further denied compensation ` within a “rea- 
sonable’ time would be shatp and’ pointed 


` 1982 


` 


pieces of evidence to estaplish the lack of 
bona fides for. the exercise of power. The 
Court has, therefore, to take into consid- 


eration the whole spectrum from the initia- 


tion of the proceedings til. the time of the 


challenge raised thereto bry the petitioners 
in which delay may well 5e the most im- 
portant, if not, the conclusive factor. 


Herein, the statutory pericd of three vears 
provided for the exercise >f the power of 
declaration under S. 6 does not provide any 
blanket protection to the respondent-State 
to rest on its ores. Thouzh it must now be 
held that on the ground of delay alone, 
challenge to the nolificaticn under S. 6 can- 
not be raised, if it comes within the three 
years’ period prescribed by the statute, it 
does not follow therefrom that this is to be 
‘entirely excluded from the overall delay that 
may follow the finalizaticn of the proceed- 
ings after S. 6 notificatior as well. If, even 
after the notification undər S. 6, the State 
procrastinates over a number of years, then 
the whole period from the corner-stone of 
the notification under S. 4 (1) has to be 
viewed in a larger perspective. The inter- 
vals between Ss. 4 and € notifications are. 
therefore, not irrelevant as a factor for ex- 
amining the bona fides cf the acquisition 
proceedings. To use a homely phrase, this 
period can certainly be tagged to other in- 
ordinate delays after the issuance of notifi- 
cation under S. 6 to examine the matter in 
a total perspective. (Para 26) 


The provisio to S. 6 (1) now lays down a 
strict outer limit and evem a day’s delay be 
yond three years would kar the State from 
issuing a notification under S. 6 thus wiping 
off any earlier intention td acquire the land. 
It would thus appear tha: where the very 
initiation of the proceedings is rested on 
mathing more than an illusory need in the 
future, rather than immeciate need for exist- 
ing public purpose, the same can hardly be 
Sustainable. Equally, a total unexplained 
inaction and procrastination in this context 
would lead to an inflexibe presumption that 
in fact there was no immediate need for an 
existing public purpose and the exercise of 
the power of acquisition would thus be a 
colourable one. (Para 28) 


(C) Land Acquisition Act (1 of 1894), 
Ss. 4 and 6 — Land acquisition Delay 
between issuance of notiication under S. 4 
and that under S. 6 — Consideration by 


Court. 


Prior to 1967, the Staate had provided 
no limit of time betwixt the issuance of 
notification under S. 4 and declaration visu- 
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alised under S. 6. It could not be contended 
that even if there was delay within the period 
of three years it would taint the proceedings, 
It is not possible for the courts now to still 
examine the justifiability or otherwise of the 
period of strict three years betwixt the noti- 
fication under S. 4 and one under S. 6. AIR 
1980 SC 64, Foll. (Para 20) 

(D) Land Acquisition Act (1 of 1894), 
Ss. 6 and 9 Acquisition of lands 
Delay between notification under S. 6 and 
notices under S. 9 — Effect. 


The delays betwixt notification under S. 6 
and notices under S. 9 have: to be viewed in 
the overall context from the initiation of 
the proceedings and not from the ‘narrow 
terminus merely of the date of S. 6 notifica- 
tion. (Para 22) 

It is plain that the legislature while adding 
the proviso to S. 6 (1) had only prescribed 
the outer limit for the exercise of the power 
of making the requisite declaration. That 
the object of the legislature was to minimise 
the delays in this context is evident from 
the fact that the moment the threshold of 
three years is crossed, the power to tssue a 
notification under S. 6 would be exhausted. 
It is true that the time within this period of 
3 years does not now taint the proceedings 
but this would certainly be relevant and 
would call for consideration in the context 
of any prolonged subsequent delays as well. 
It cannot. therefore, be said that the moment 
S. 6 notification is issued within the pre- 
scribed time, the total non-action and un- 
explained delay for the said period would 


` be totally wiped out of consideration. 


(Para 22) 

Œ) Land Acaqpisition Act (1 of 1894), 

S. 9 — Acquisition of land Issue of 

notice under S. 9 Subsequent delay is 

also relevant in determining colourable exer- 
cise of power. 


TInordinate delays even after the ‘issuance 
of notice under Sec. 9 are equally relevant 
and fit for consideration in determining the 
basic issue of the colourable exercise of 
power. (Para 25) 

There is no basic or qualitative difference 
betwixt proceedings under the Act up to the 
stage of issuing of notices under S. 9 and 
thereafter. Indeed, a look at Part-II of the 
Act in which Ss. 4 to. 18 are contained. 
seems to indicate that all these provisions 
are only components of one integra] whole. 
No artificial or finical line of distinction can 
be drawn with regard to proceedings up to 
S. 6 or to S. 9 and the provisions that fol- 
low thereafter. Right up. to the proceedings 
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culminating in the rendering of the award 
by the Collector, the procedure i prescribed 
by the Act is one integrated whole which 
cannot, or in any case should not, be arti- 
ficially compartmentalized. | (Para 25) 

(Œ) Land Acquisition Act (1 ‘cf 1894), 
S. 4 — Challenge to notification under Sec- 
tion 4 on ground of colourable exercise of 
power — Petitioner can file petition forth- 
with. 

No doubt the Proviso to S. 6. (1) now 
protects a notification under S.'6 issued 
within three years of initiation of proceed- 
ings. But there is no such limitation or 
protection in challenging the validity of the 
original notification under S, 4 itself. If the 
writ petitioner is in a position to; establish 
conclusively that even at the very time of 
the issuance of the notification under Sec. 4, 
there was neither any public purpose in con- 
templation nor’any need or plan for its ex- 
peditious execution then, it would! be ob- 
viously open to the petitioner to : challenge 
the notification under S. 4 forthwith A 
long delay in issuing the notification under 
S. 6 would equally be a relevant | factor in 
laying siege to the original notification under 
S. 4 itself. i (Para 29) 


(G) Constitution of India, Art. 226 — 
Land acquisition proceedings — | Delay in 
finalisation of proceedings — Writ of certi- 
orari can be issued and not mandamus. 
(Land Acquisition Act (1894), Ss. 4, 6). 

Tf the writ petitioners are able to estab- 
lish their case, a writ of mandamus far from 
being a remedy can only sanctify | and en- 
force what in essence is challenged as a 
colourable exercise of power. Indeed, once 
the conclusion is reached that in |fact the 
exercise of power was a mere abuse and a 
colourable one, then the only appropriate 
remedy is by way of writ of certiorari by 
quashing the impugned action. (Para 33) 


A writ of mandamus can only issue where 
there is a clear public duty laid ‘upon an 
authority and an equally clear right in the 
petitioner to enforce the same. The Land 
Acquisition Act does not provide any period 
of limitation within which acquisition pro- 
ceedings have to be finalized from the date 
of the notification under S. 4. There is thus 
no statutory duty laid on the Staté to act 
within a strict prescribed time. Of course, 
the general duty on the State to exercise the 
power within a reasonable amount of time 
exists. Obviously, this must differ from case 
to case. Therefore, this unwritten premise 
cannot stricto sensu warrant the issuance of a 
writ of mandamus. Plainly enough, there- 
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fore, there is neither a statutory mandate to 
complete the acquisition proceedings within 
a time prescribed nor is there a correspond- 
ing inflexible rigat on the power of the 
claimant to such enforcement with any pre- 
cision. Of course, Art. 226 empowers the 
writ Court to issue ancillary directions apart 
from the grant of a particular writ but that 
by itself is not the true equivalent of writ 
of mandamus. (Para 31) 


The grievance, in the instant case, is that 
the writ petitioners have been denied a sta- 
tory right to get the market price of their 
land and it is actually sought to be taken 
over by a surreptitious device. The value 
thereof has been deviously pegged down to 
their disadvantage. A mandamus in such a 
situation can only ensure compensation at 
those very pegged down prices of which the 


petitioners make a grievance. (Para 33) 
Cases Referred ; Chronological Paras 
AIR 1980 SC 64 20, 29 
AIR 1980 SC 319 15, 26 


1980 Pun LJ 414 : 1980 Rev LR 600 6, 12, 15 
AIR 1975 SC 2190 12 
AIR 1974 SC 2077 12 
AIR 1973 Punj 263: 1972 Rey LR 651 6 
AIR 1970 SC 802 6 
AIR 1968 SC 1223 15. 26 
AIR 1966 SC 1593 15. 19. 26 

M. S. Jain with. M. L. Sarin, I. C. Jain 
and A. L. Jain, for Petitioners; Harbhagwan 
Singh, Advocate General (Haryana) with 


R. P. Bali, for the State; J. K. Sibal with 
R. L. Handa, for Respondent No. 2. 
S. S. SANDHAWALIA, C. J.:— Whether 





unexplained inordinate delay in the finalisa- 
tion of the proceedings under the Land 
Acquisition Act might well taint them with 
the vice of a colourable exercise of power 
and thus wholly vitiate the same — is the 
meaningful issue which comes to the fore 
in this reference to the Full Bench. 


the 
yet 
detailed notice. 


2. Though the matrix giving rise to 
aforesaid issue is not in serious dispute 
it calls for a somewhat 
Way back on the 8th Sept, 1972, the re- 
spondent-State issued two notifications 
(Annexures P.1 and P.2) under Section 4 of 
the Land Acquisition Act (hereinafter called 
the Act) for acquiring a huge compact area 
of 134 Acres 3 Kanals and 1 Marla situated 
in the two separate revenue estates of 
Ballabgarh and Ranhera for the specific pur- 
pose of the development of a Mandi Town- 
ship astride the Delhi — Mathura „road. 
Comprised therein was an area of 8 Kanals 
within the revenue estate of Ballabhgarh 


£ 


£ 


x 


€ 


yo wall. 
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originally owned by Shri Wawal Singh who 
had sold the same on the lith Sept., 1961, 
to one Jaswant Rai for seting up an indus- 
try and he enclosed the same by a boundary 
However in the morth of Aug., 1980 
the said Jaswant Rai sold the said area to 
the three petitioners vide :wo separate sale 
deeds dated the 20th Aug., 1980 and 29th 
Aug., 1980 for a consideration of Rupees 
50,000/- each. This area adjoins the boun- 
dary wall of the factory of respondent No. 3, 
Messrs Priniers House (Private) Ltd. Mean- 
while on the 29th Nov., 1972, a notification 
under Section 6 vide AnrexUre P 3 was 
issued in respect of an area measuring 10 
Acres 4 Kanals in the revenue estate of 
Ballabearh and 25 Acres 6 Kanals 7 Marlas 
in the revenue estate of Ranhera. Proceed- 
ings under Sec. 9 of the Act were duly ini- 
tiated by the Land Acqaisition Collector 
and an award therefor followed and later 
the Colonization Department got prepared 
precise plans for the Mandi area and even 
auctioned plots therein on the 2ist March, 
1974. On the 26th July, 1975, two more 
notifications under S. 6 (A.nnexures P.4 and 
P.5) were issued with regard to substantial 
areas within the revenue estates of Ballab- 
garb and Ranhera for the same purpose of 
the establishment of Mandi Township. Certain 
areas of respondent No. 3 which were cover- 
ed by the aforementioned notification were 
released by the respondent-State on a re- 
presentation made by them. However, re- 
spondent No. 3 approachec the Colonization 
Department for the transfer of lands now 
owned by the petitioners im order to widen 
the frontage of their factcry on the Delhi 
Mathura road and to effeccuate that purpose 
a direction was issued to the Land Acquisi- 
tion Collector to initiate proceedings for 
making the award in respect of the lands 
now owned by the petitionzrs and by Nawal 
Singh. On the 5th Aug., 1981, the Land 
Acquisition Collector purporting to act under 
Section 9 of the Act issued notice (Annex- 
ure P 6) to the predecessor-in-interest of the 
petitioners, namely, Jaswant Rai for appear- 
ing before him ori the 21s: Aug., 1981, for 
submitting a claim regarding the value of 
his land. The petitioners hen preferred the 
writ petition to quash the impugned notice 
as also Annexures P 4 and P 5 in so far as 
they relate to the land of the petitioners. 
The gravamen of the petitioners’ case is that 
the issuance of the impugned notice after 
well-nigh 9 years of the oziginal notification 
under S. 4 is a colourable exercise of power 
motivated by considerations entirely extra- 


neous and collateral to the original purpose 
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of tbe acquisition. It is also the stand that 
the land of the pétitioners stood automati- 
cally released as it was not comprised within 
Section 6 notification issued on the 29th 
Nov., 1972, Annexure P 3. 

3. In the return filed on behalf of re- 
spondents Nos. 1 and 2, a preliminary ob- 
jection was raised that the challenge to the 
original notification after.a lapse of about 
9 years suffered from unexplained laches 
and therefore merited dismissal on that 
score alone. The broad outlines of the facts 
in the writ petition are not disputed and the 
respondent-State rests itself on the legalistic 
stand that no limitation being prescribed the 
land of the petitioners continued to be sub- 
ject to the acquisition proceedings and con- 
sequently the notices under Section 9 as also 
the original notifications were valid qua 
them. Significantly not a hint of any ex- 
planation for a delay of 9 years in finalising 
the acquisition qua the land of the peti- 
tioners is even suggested. 


4. In the written statement filed on be- 
half of respondent No. 3, a challenge to the 
very locus standi of the petitioners is raised 
on the grouad that they had purchased the 
land in August, 1980 with the knowledge 
that the same was the subject matter of 
notifications under Ss. 4 and 6 and were, 
therefore, estopped from assailing the same. 
The plea of laches was also sought to be 
reiterated. Specifically it stands admitted 
that the land of the answering respondent 
was released from the acquisition proceed- 
ings vide notification dated 28th Nov., 1975 
(Annexure R.2). The averments in para 9 
of the writ petition have, however, been 
denied and it is stated that the acquisition 
proceedings had not been initiated at the 
instance of the answering respondent. 

5. As the very locus standi of the ` peti- 
tioners and the consequent maintainability 
of the writ petition has been challenged, it 
is apt to first dispose of this preliminary 
issue. The stand of the respondents herein 
is that in essence the petitioners with their 
eyes open had purchased not property but 
litigation as mere speculators in land for 
claiming enhanced compensation. It was 
contended on their behalf that the petitioners 
knowing fully well that acquisition proceed- 
ings had been initiated in 1972 purchased 
the land in August, 1980 and within less 
than a year thereafter notices under Sec. 9 
had been issued. Therefore they could 
hardly complain of any gross laches from 
the date of their purchase and the more so 
when the original land owner had not raised 
any objection thereto and must be deemed 
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to have waived or acquiesced therein. The 
petitioners, it was submitted could not claim 
a better or superior right than |their pre- 


decessor-in-interest Jaswant Rai. 


6. Despite the vehemence with; which the 
locus standi of the petitioners was assailed, 
jt appears to me that neither om principle 
nor precedent can they be mnonisuited on 
that ground alone. Reference in į this con- 
nection is first called for to the, statutory 
definition of a “person interested” under 
Section 3 (b) of the Act which is couched 
in wide terms and expressly includes within. 
it any person claiming an interest in the 
compensation to be made on account of the 
acquisition and even includes within its 
ambit a person interested in any: easement 
affecting the land. Now it is undeniable 
that the petitioners by virtue of being the 
purchasers of the land are entitled to and 
in any case can claim to be interested in the 
compensation of the acquired land. They, 
therefore, fall clearly within the !ambit of 
Section 3 (b) and on principle it would not 
be easy to hold that a person interested in 
the compensation is lacking in locus standi 
io challenge the acquisition. Again the 
ground that the petitioner cannot| maintain 
the writ petition because they are merely 
the purchasers of the land after the issuance 
of the notification under S. 4 stands well 
negatived by the binding precedent in Smt. 
Gunwant Kaur v. Municipal Committee, 
Bhatinda, AIR 1970 SC 802. Therein also 
some of the petitioners had purchased the 
land more than three years after the issuance 
of the notification under S. 4. Nevertheless 


their Lordships upheld their right, to assail 
the acquisition in the following terms 
(para 17): ' 


“It was urged by Mr. Hazarnavis on be- 
half of the Municipal Committee,' Bhatinda, 


that the three appellants were purchasers of . 


the lands claimed by them after the notifi- 
cation under Section 4 was issued :and they 
had no right to challenge the issue of the 
notification. If, however, the notification 
under Section 4 was vague, the three appel- 
lants who are purchasers of the Jand had 
title thereto may challenge the validity of 
the notification. The appellants have spent 
in putting up substantial structures consid- 
erable sums of money and we arei unable to 
hold that merely because they had purchas- 
ed the lands after the issue of the notifica- 
tion under Section 4 they are debarred from 
challenging the validity of the notification, 
or from contending that it did not apply to 
their lands.” i 

| 
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The aforesaid enunciation of the law has 
been followed and applied in terms within 
this jurisdiction by the Division Bench in 
Tulsa Singh v. State of Haryana, 1972 Rev 
LR 651:(AIR 1975 Punj 263), in the con- ~; 
text of a purchase of land long after the 
original notification under S. 4. It would thus 
be manifest that merely because the peti- 
tioners purchased the land after the notifica- 
tion, they are in no way put on a pedestal 
lower than their predecessors-in-interest. Mr. 
M. S. Jain, the learned counsel for the peti- 
tioners had rightly relied on the recent pro- 
nouncements of the final Court exhibiting a 
clear trend against a narrow and technical 
view about locus standi. Apart from this, 
it was highlighted on behalf of the peti- 
tioners that herein the continued non-action 
on the part of the respondent-State for well- 
nigh nine years had rightly led the earlier 
owner Shri Jaswant Rai to believe that the 
land was no longer required for acquisition! 
and stood tacitly released therefrom. Equal- 
ly, the petitioners were thereby induced 
bona fide to accept this position and makel 
purchases in Aug., 1980. Meanwhile in 
Feb., 1980 this.Court in Man Singh v. State 
of Punjab, 1980 Pun LJ 414, had opined 
in no uncertain terms on the invalidity o 
an acquisition which was tainted by long 
and unexplained delays thus further buttress- 
ing the petitioner’s position. 

7. For the aforesaid reasons it seems to 
follow that the challenge to the very locus 
standi of the petitioners is untenable and 
has to be repelled and the maintainability 
of the writ petition must be upheld. 


8. Equally apt it is to deal next with the 
preliminary objection pressed on behalf of 
the respondenis on the ground of gross 


laches. It was strenuously submitted that the 
acquisition proceedings having been com- 
menced in 1972, the challenge by way of 
this writ petition in 1981 is belated. It was 
sought to be contended that their predeces- 
sors-in-interest having not chosen to chal- 
lenge the proceedings, the petitioners were 
either barred or in any case not on better 
footing in now raising the challenge on the 
ground of colourable exercis: of power. 

9. To rightly appraise the aforesaid objec- 
tion, what pointedly falls for consideration is, 
whether gross unexplained delay is a factor 
or circumstance relevant for establishing the 
colourable nature of the exercise of power 
either by itself alone or in any case when 
added to other factors? The answer to this 
issue appears to me as being rather plainly 
in the affirmative. What perhaps calls for 
reiteration herein is the fact that the core of 


a 
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the attack on behalf of the petitioners is the 
colourable exercise of power and not mere 
delay by itself. However, long unexplained 
procrastination, either by itself and in any 


{case coupled with other fa>tors clearly tends 
ť{ lto prove the lack of bona jides in the exer- 


cise of the power of acquisition. If it can 
be established beyond cavil that the real 
motivation behind the acquisition was not 
any specific public purpose and its expediti- 
ous execution but was a mere ruse to peg 
down the prices by an issuance of notifica- 
tion under Section 4 and thus holding the 
citizens to ransom for years at the whim and 
caprice of the State to finalise the acquisi- 
tion proceedings when it chooses (if at all 
it is so done) is clearly 2 factor for estab- 
lishing the colourable exercise of power. It 
must, therefore, be held that unexplained in- 
ordinate delay is certainly a starkly relevant 
factor if not a conclusive one for determin- 
ing the colourable exercise of power or 
otherwise in the context of proceedings 
under the Act. 


10. Once it is held az above, it would 
seem to follow logically therefrom that 
where the gross delays on the part of the 
State are themselves the foundations for as- 
sailing the proceedings, the petitioner cannot 
be non-suited in the writ jurisdiction for ap- 
proaching it after a long period of time from 
the initiation of the acquisition. Itis by now 
elementary that the writ jurisdiction is for 
the vigilant and-the litigaat who sleeps over 
his rights inordinately is t3 be frowned upon 
heavily within this forum. However, it 
seems to be equally plaia that where the 
cause of action itself stems wholly or in part 
from the allegations of unexplained delay 
and procrastination of the State, it can 
hardly lie in the mouth of the respondent- 
State to make a grievance thereof. Examin- 
ing the matter in some detail, it may well 
be possible that when originally initiated, 
the acquisition proceedings may superficially 
appear to be well founded in the normal 
course. However, the absence of any 
meaningful public purpose or its expeditious 
execution may be plainly negatived by gross 
inaction in finalizing th2 acquisition. In- 
deed such long procrastination and un- 
explained delay by the State would itself be 
a pointer to the conclusion that the initia- 
tion of the original preceedings far from 
being directed to an immediate or forseeable 


public purpose and its execution, was but a 


device to misuse the provisions of Section 4 
and peg down the prices >f land in shadowy 
anticipation of some vague unspecified need 
which might arise in futuro. Indeed it will 
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be such inordinate delays which will put in 
a lurid light what might originally have ap- 
peared as a bona fide exercise of power. It 
must, therefore, be held that where long un- 
explained delay is a foundation stone for 
the attack on the ground of colourable 
exercise of power, it would be vain for the 
respondent-State to claim .that the writ peti- 
tioner should have approached the Court at 
the very inception of the acquisition pro- 
ceedings, and in a way is an attempt to take 
advantage of its own wrong. Indeed in this 
context the very cause of action (namely, 
the colourable exercise of power) may well 
arise only by virtue of a long drawn-out un- 
explained inaction of the State and far from 
providing a shield to the respondent-State, it 
would only sharpen the sword of attack on 
the basis of the taint of colourable exercise 
of power. It must therefore, be concluded 
that in the peculiarities of this particular 
context the mere chronological delay in ap- 
proaching the writ Court from the initiation 
of the acquisition proceedings cannot by it- 
self non-suit the petitioners and indeed as 
noticed earlier may well be a factor in their 
favour rather than against them. 


11. Indeed, the matter here can be look- 
ed at from another refreshing angle. If, as 
it has been held above, unexplained in- 
ordinate delay by the respondent-State, either 
by itself or’ coupled with other factors 
furnishes the cause of action to the writ peti- 
tioner then in essence, there is no delay on 
his part to approach the writ Court. In- 
deed, the petitioners, in such a case knocks 
at the door of the Court soon from the 
arising of the cause of action or a part of] 
it. The real terminus for determining delay 
in such cases if not from the initiating of 
proceedings, but from the long inaction of 
the respondents in finalizing the acquisition 
proceedings which would taint it with a 
colourable exercise of power. Therefore, it 
can hardly be said that the writ petitioners 
have in any way not been vigilant in seek-) 
ing relief within a reasonable time. 

12. However, a strong note of caution 
must be sounded in this field. Learned 
counsel for the petitioners had gone to the 
extreme length of contending that delay in 
‘challenging the validity of the acquisition 
proceedings on any ground is irrelevant in 
the writ jurisdiction. Particular reliance was 
sought to be placed on para 9 of the report 
in Man Singh’s case (1980 Pun LJ 414) 
(supra) for submitting that the Bench had 
on an ancillary ground struck down the 
notification under Section 4 on the ground 
of its non-publication in the locality after a 
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period of more than 6 years. I; however, 
regret my inability to subscribe to any such 
doctrinaire stand. A reference to' the judg- 
ment in Man Singh’s case would show that 
the issue of laches in approaching the 
Court was not even remotedly raised nor 
this question was canvassed or pronounced 
upon. Again the challenge to the notifica- 
tion under Section 4 for non-publication in 
the locality was merely an ancillary ground, 
to the main issue of the colourable exercise 
of power on which the writ petition was 
allowed. It was only as an additional ground 
that the observations were made with re- 
gard to the issue of the violation of S. 4(1) 
of the Act. Nevertheless if the observations 
in Man Singh’s case are projected as a 
warrant for the proposition that delay in ap- 
proaching the writ Court on any ground 
whatsoever for quashing the acquisition pro- 
ceedings is irrelevant, then this is plainly 
contrary to binding precedent. In Aflatoon 
v. Lt. Governor of Delhi, AIR 1974 SC 
2077, their Lordships have held in un- 
equivocal terms as follows (para 11):— 


| 
“  * Æ —* A valid notification 


under Section 4 is a sine qua non for initia- 
tion of proceedings for acquisition of pro- 
perty. To have set on the fence and allow- 
ed the Government to complete the acquisi- 
tion proceedings on the basis |that the 
notification under Section 4 and the declara- 
tion under Section 6 were valid and then to 
attack the notification on grounds which 
were available to them at the time ‘when the 
notification was published would be putting 
a premium on dilatory tactics. The writ 
petitions are liable to be dismissed on the 
ground of laches and delay on the part of 
the petitioners.” . š 


| 
And again in State of Mysore v. V. K. 
Kangan, AIR 1975 SC 2190, the same view 
has been reiterated as follows (para 16):— 


“The notification under Section 4 was 
published on 13-4-1967. Objections were 
filed by the respondent under Section 5-A of 
the Act. The Deputy Commissioner sub- 
mitted his report to the Government. The 
Government overruled the objections. .The 
notification under Section 6 was ‘published 
in the gazette on 19-10-1968. The writ peti- 
tion challenging the validity of the notifica- 
tions was filed some time in July or August, 
1969. We do not think that the respondent 
was entitled to challenge the validity of the 
notification under Section 4 of the Act as 
the writ petition challenging the notification 
was filed after an unreasonable lapse: of time.” 
It is plain from the above authoritative 
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enunciation that the question of laches in 
approaching the writ Court is always a mate- 
rial and sometimes a crucial factor. I would, 
however, wish to make it clear that for the 
detailed reasons delineated hereafter I would 
unhesitatingly adirm the view in Man 
Singh’s case on the other issue of the colour-. 
able exercise of power. 

13. Before adverting to the merits, it de- 
serves highlighting that in pristine essence 
the challenge on behalf of the petitioners 
(and even more lucidly advanced by Mr. 
M. L. Sarin on behalf of the interveners) is 
tested solely on the ground of colourable 
exercise of power and not mere delay. In- 
deed, gross unexplained delay is only one 
factor or evidence to establish the basis of 
the attack, namely, that the original notifica- 
tion under Section 4 and the subsequent ac- 
quisition proceedings was a mere colourable 
exercise of power, the real intent whereof 
was not so much to acquire for an immediate 
public purpose but to merely peg down the 
prices for some r2mote unforeseeable contin- 
gencies in the future. 

14. Herein the main stay of the learned 
counsel for the petitioners is that the scheme 
of the Act enjoias a duty on the respon- 
dent-Siate to act with expedition in finaliz- 
ing the acquisition proceedings. Once that 
duty or obligation is deviated from and there 
is wholly unexplained delay in the proceed- 
ings, then prima facie the exercise of power 
of eminent domain from acquisition becomes 
unreasonable and arbitrary. Counsel con- 
tended with plausibility, that reasonableness 
in exercising the power vested by the Act 
was inherent in the statute itself and in the 
peculiar context reasonableness herein, in 
essence, means acting within reasonable 
period of time, even though no specific 
limitation has been prescribed. In the con- 
verse it was argued that merely because no 
limitation has been prescribed, it would not 
give a licence or a carte-blanche to the State 
to act at any lime, however, remote after the 
promulgation of the notification under S. 6. 
Consequently, it was contended that un- 
explained delay is the plainest indicia in the 
absence of any public purpose either in the 
present or in a foreseeable future which con- 
clusively establishes that the original exercise 
of power was a colourable one and thus fit 
to be quashed. 

15. The issue at once arises at the thres- 
hold — whether writ jurisdiction warrants 
the quashing of acquisition proceedings on 
the ground of colourable exercise of power? 
There appears to be so long a line of un- 
broken enunciation of principle and equally 


s 
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of precedent that colourable exercise of 
power would vitiate every action that it 
seems unnecessary to launch on a long ds- 
sertation. As a general principle, it was 
not even contested before us on behalf of 
the respondents that if the writ Court comes 
to the conclusion that any action under the 
statute is not bona fide but only a misuse or 
abuse of the power conferred, then it has che 
power of quashing the same and indeed is 
duty bound to do so. Within the specific 
field of acquisition proceedings, under the 
Act, the final Court, though originally aot 
saying so in terms, has made consistent b- 
servations which are a pointer to the v.ew 
that such proceedings would be vitiated if 
they are tainted by a coloarable exercise of 
power. This first emerges from the tenor 
of the judgment in State of Madhya Pradesh 
v. Vishnu Parsad Sharma, AIR 1966 SC 
1593, whereby it was held categorically that 
it was not open to the appropriate govern- 
ment to issue successive notifications urder 
Section 6 of the Act with respect to land 
comprised within one notifcation under Sec- 
tion 4 (1) of the Act and once a declaration 
under Section 6 has been made, the earlier 
declaration under Section 4 (1) would be ex- 
hausted for it has served its purpose. As is 
well known, this judgment then led to an 
amendment of Section 6 ty Act No. 13 of 
1967 and the insertion of the proviso ex- 
pressly specifying a period of three yz2ars 
for a declaration under Section 6 from the 
date of the notification under S. 4 (1). More 
forthright observations in this context, how- 
ever, were made in Ambalal Purshottam v. 
Ahmedabad Municipal Corpn. of the Cit» of 
Ahmedabad, AIR 1968 SC 1223 (at p. 1227) 
in the following terms :— 


We are not h2reby to be under- 
stood as suggesting that after issue of the 
notifications under Sections 4 and 6 the ap- 
propriate Government would be justified in 
allowing the matters to drift and to tak2 in 
hand the proceedings for <ssessment of com- 


pensation whenever they think it proper to. 


do. It is intended by the scheme of the Act 
that the notification under Section 6 of the 
Land Acquisition Act must be followed by a 
proceeding for determination of compensa- 
tion without any unreascnable delay. But 
on the facts of the present case, it does 
not appear that there wes any scope for 
holding that with a view to prevent the land- 
owners or the persons claiming derivetive 
title from them from getting the benefit of 
the rise in prices, notifications under Sec- 


tions 4 and 6 were issued without any irten- 
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tion to take steps for acquisition of the 
lands.” 


However, the final seal of approval to the 
proposition that acquisition proceedings 
under the Act would be vitiated if they lack 
bona fides and are only a colourable exercise 
of power, has been set by the recent judg- 
ment of their Lordships in State of Punjab 
v. Gurdial Singh, AIR 1980 SC 319, while 
dismissing a Special Leave Petition against a 
judgment of this Court. In no uncertain 
terms, it was observed as under (para 9) :— 
When the custodian of power 
is influenced in its exercise by considerations 
outside those for promotion of which the 
power is vested the Court calls it a colour- 
able exercise and is undeceived by illusion. 
In a broad, blurred sense, Benjamin Disraeli 
was not off the mark even in law when. he 
stated, “I repeat — that all power is a trust 
— that we are accountable for its exercise 
— that, from the people, and for the people, 
all springs and all must exist.” Fraud on 
power voids the order if it is not exercised 
bona fide for the end designed. Fraud in 
this context is not equal to moral turpitude 
and embraces all cases in which the action 
impugned is to affect some object which is 
beyond the purpose and intent of the power, 
whether this be malice-laden or even benign. 
If the purpose is corrupt the resultant act is 
bad. If considerations, foreign to the scope 
of the power or extraneous to the statute, 
enter the verdict or impels the action mala 
fide or fraud on power vitiates the acquisi- 
tion or other official act.” 
Within this Court, the Division Bench in 
Man Singh’s case (1980 Pun LJ 414) (supra) 
has, in terms, held that where the notifica- 
tions were issued not for the bona fide pur- 
pose of acquisition but for the collateral 
purpose of pegging down the prices and pre- 
venting the petitioners from securing benefit, 
then the same must be quashed. Xï would 
notice that though the correctness of the 
aforesaid judgment was sought to be assailed 
on behalf of the respondents on certain other 
aspecis, yet on the specific issue that the writ 
Court has the power to quash acquisition 
proceedings once the conclusion has been 
Teached that it involved a colourable exercise 
of power, was never disputed either on be- 
half of the respondent-State or by Mr. J. K. 
Sibal on behalf of the private respondents. 
16. I would, therefore, conclude that a 
colourable exercise of power would vitiate 
acquisition proceedings under the Act thus 
warranting the writ Court to quash the same. 
17. Having -held as above, one may now 
revert back to the main issue of the un- 
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explained inordinate delay in the finalization 
of the acquisition proceedings. It has 
already been observed that this tis a starkly 
relevant factor for determining Whether the 
exercise of power is colourable or otherwise. 
However, in its practical application the 
question boils down to the fact whether the 
delay, if any. is either unexplained or is 
factually or statutorily justifiable. On a 
closer analysis, delay in this context may be 
placed in three categories for clarity’s sake:—- 


. (i) betwixt the issuance of the notification 
under Section 4 and that under Section 6; 


üi) betwixt the date of the : notification 
under Section 6 and the issuance of notices 
under Section 9 to the claimants, and, 


(iii) betwixt the date of the notice under 
Section 9 till the rendering of the Award by 
the Collector. 


18. As would be evident later, in the 
ultimate analysis, the determination of the 
issue of the colourable exercise} of power 
calis for an over-all perspective of the issue 
of delay and not in any finical compart- 
mental divisions thereof. Nevertheless, it 
seems apt to first view the matter in the con- 
text of the aforesaid three individual cate- 
gories. 

19. Category (i) need not detdin one for 
long because it would appear that it is now 
well covered both by the statutory. provi- 
sions and by binding precedent.: Neverthe- 
less, the matter calls for a brief, notice in 
the context of its legislative history. Prior 
to 1967, the statute had provided no limit of 
time betwixt the issuance of the notification 
under Section 4 (1) and the ‘declaration 
visualised under Section 6. The vice and the 
anomalies of inordinate delays in the issuance 
of the notification under Section 6 had come 
up for consideration before their; Lordships 
in Vishnu Prasad Sharma’s case (AIR 1966 
SC 1593) (supra). Though the ‘issue was 
formulated in the strictly legal terms whe- 
ther successive notifications under Section 6 
could be issued on the basis of the original 
notification under Section 4, the gross hard- 
ship and the inequity of issuing of notifica- 
tion under Section 6 after more than 11 years 
of the original notification under; Section 4 
came prominently to the fore. The Court 
field that successive notifications under S. 6 
could not be issued on the basis of the ori- 
ginal. ‘notification under Section. 4. This 
judgment: led to the- issuing of an| Ordinance 
by the President on Jan. 20, 1967 ‘which was 
later enacted as Act No. 13 of 1967 where- 
by. substantial amendments in Section 6 were 
introduced.. The proviso to sub-sec. (1) now, 
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in terms, lays down that no declaration 
under Section 6 shall be made after the ex- 
piry of three years ‘from the date of ‘the 
publication of the notification under S. 4 (1). 
The end result, therefore, is that now by vir- 
tue of this statutory mandate itself, any delay Ú 
beyond three years in issuing the notification 
‘under Section 6 would render the proceed- 
ings wholly void. 


26. However, as regards the delay within 
the period of three years, the learned coun- 
sel for the petitioners was insistent in arguing 
that even if this is unexplained and un- 
justifiable, it would taint the proceedings. 
The submission was that the proviso to Sec- 
tion 6 (1) spells out only an outer limit 
beyond which the notification under S. 6 
cannot be issued but does not provide any 
blanket protection to the State for acting 
within the said period. This stand might 
have some tinge of plausibility of logic alone, 


which appears to me that herein the matter 


is concluded against the petitioners by the 
binding precedent in Gujarat State Transport 


Corporation v. Valji Mulji Soneji, ATR 1980 


SC 64. Therein, it was observed as follows 
(para 16) :— l i 
“The question then is: When a statute 
confers power and prescribes times within 
which it can be exercised, could it ever be 
said that even though the power is exercised 
within the statutory period, yet the Court 
can examine the question of delay, and re- 
cord a finding that there was an unreason- 


able delay in exercise of the power and, 


therefore, the exercise of the power is bad? 
This approach would defeat the very pur- 
pose for prescribing a sort of a period of 
limitation on exercise of power. When a 
period is prescribed for exercise of power it 
manifests the legislative intention that - the 
authority exercising the power within the pre- 


‘scribed time could not at least be accused 


of inaction or dithering and, therefore, such 
exercise of power could not be said to be 
bad or invalid on the only ground that there 
was unreasonable delay in the exercise of 
The very prescription of time 
inheres a belief that the nature and quantum 
of power and the manner in which it is to 
be exercised would consume at least that 
much time which the’ statute prescribes as 
reasonable and, therefore, exercise of power 
within the time could ‘not be negatived on 
the -only ground of unreasonable delay. 
Therefore, in this case it is difficult to agrée 
with the High Court that there. was an un- 
reasonable delay in exercise‘ ot power and 
hence the exercise was either bad or in- 
valid.” . i e Ao 


y 


f 


£ 
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And again (para 17): 
Tree, Mak aes Therefore, while appreciating 


not necessary to go in search of a further 
fetter on the power of the Government by 
raising the implication.” 

In view of the aforesaid enunciation, it does 
not seem possible for the Tourts now to still 
examine the justifiability or otherwise of the 
period of strict three rears betwixt the 
notification under Section 4 and one under 
Section 6. ; 


21. In view of the above learned counsel 
for the petitioners’ challenge to the Sec. 6 
notification on the ground that it was issued 
after a period of 2 years and 10 months of 
the initiation of proceedings cannot succeed. 
Admittedly herein the notification under. 
Section 4 was issued on the 8th of Septem- 
ber, 1972.. In view of tae amendment in 
Section 6 successive notifications thereunder 
can be issued within a period of 3 years. In 
the present case this second notification 
under Section 6 was issued on the 26th July, 
1975, which is within the time which their 
Lordships of the Supreme Court have de- 
scribed as a sort of a priod of limitation 
for the exercise of this power. The peti- 
tioners’ stand on this limiced ground, is thus 
unsurmountable. 


22. Coming to the category (ii), what was 
hotly agitated: in this comtext was — whe- 
ther the terminus for delay herein is the 
notification under Sectior 6 or the overall 
delay from the very initiacion of the acquisi- 
tion proceedings. The learned counsel for 
the respondents. had taken up the hyper- 
technical stand that the legislature having it- 
self provided the statutory limit for three 
years in future the added delays in finalizing 
the acquisition proceedings must be counted 
from the date of the nof-fication under S. 6 
and not earlier. I am urable to accept this 
somewhat doctrinaire stamd which does not 
seem to have either the senction of principle, 
nor any precedent was c.ted in its support, 
It is plain that the legislature while adding 
the proviso to Section 6 (1) had only pre- 
scribed the outer limit for the exercise of 
the power of making the requisite declara- 
tion. That the object of the legislature was 
to minimise the delays in this context, is 
evident from the fact thet the moment the 
threshold of three years is crossed, the power 
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to issue a notification under Section 6 would 
be exhausted. It is true that the time within 
this period of 3 years does not now taint 
the proceedings but this would certainly be 
relevant and would call for consideration in 
the context of any prolonged subsequent 
delays as well. It cannot, therefore, be said 
that the moment Section 6 notification is 
issued within the .prescribed time, the total 
non-action and unexplained delay for'the said 
period would be totally wiped out of con-| . 
sideration. It must, therefore, be concluded 
herein that the delays betwixt notification 
under Section 6 and notices under Section 9 
have to be viewed in the overall context 
from the initiation of the proceedings and 
not from the narrow terminus merely of the 
date of Section 6 notification. 

23. Applying the above rule, it has to be 
borne in mind that though the last notifica- 
tion under Section 6 was issued on the 26th 
of July, 1975, proceedings had been initiated 
nearly three years earlier by the notification 
under Section 4 on the 8th of Sept., 1972, 
The issue of delay in the overall context has, 
therefore, to be viewed from 1972 itself and 
not from any artificial terminus of the date 
of the Section 6 notification later. 


24. Coming now to the category (iii), the . 
main stay of the arguments on behalf of -the 
State and the private respondents, was that 
any delay after the issuance of notices under 
Section 9 is qualitatively different from the 
delay prior thereto. In substance, an ingeni- 
ous analogy was sought to be raised that pro- 
ceedings after notice under Section 9 were 
in the nature of execution or procedural 
proceedings which cannot in any way affect, 
what was called the decretal or the substan- 
tive proceedings of acquisition prior thereto. 
Counsel submitted that whilst delay in the 
proceedings subsequent to notice under Sec- 
tion 9 may merit a mandamus or a direc- 
tion for expeditious disposal the same is not - 
relevant to, nor can be made a basis for 
nullifying the acquisition proceedings them- 
selves. In sum, the stand of the respondents 
was that no amount of consequential delay 
after issuance of notice under S. 9 is either ' 
relevant or germane to the validity of the ! 
notifications under Sections 4 and 6. 

25. The argument aforesaid does credit 
to the ingenuity of. the learned counsel and 
in fairness one must notice that it was pre- 
sented with plausibility and ability by Mr. 
J. K. Sibal. However, a deeper analysis 
would. show. that, in essence, the stand is un- 
tenable if not wholly fallacious. I am unable 
to see any basic or qualitative difference 
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betwixt proceedings under the Act jup to the 
stage af issuing of notices under ‘Section 9 
and thereafter. Indeed, a look at Part II of 
the Act in which Sections 4 to 18 are con- 
tained, seems to indicate that all these pro- 
visions are only components of one integral 
whole. No artificial or finical line of dis- 
tinction can be drawn with regard to pro- 
ceedings up to Section 6 or to Section 9 and 
the provisions that follow thereafter. i Right 
up to the proceedings culminating in the 
rendering of the Award by the Collector, the 
procedure prescribed by the Act is; one inte- 
grated whole which cannot, or in| any case 
should not, be artificially compartmentalized. 
I am, therefore, of the view that inordinate 
delays even after the issuance of notice under 
Section 9 are equally relevant and fit for 
consideration in determining the basic issue 
of the colourable exercise of power. 


26. From the aforesaid discussion of the 
three categories enumerated in. para; 17, it in- 
evitably follows that in construing the chal- 
lenge to the acquisition proceedings on the 
ground of colourable exercise of power, the 
Court has to take an over-all perspective of 
the whole matter and irrespective of any 
finical divisions based on the various stages 
of acquisition, As their Lordships have 
pointed out repeatedly in Vishnu Prasad 
Sharma (AIR 1966 SC 1593); Ambalal 
Purshottam (AIR 1968 SC 1223) and Gurdial 
Singh’s (AIR 1980 SC 319) cases (supra), the 
whole scheme of the Act visualises an ex 
peditiovs finalization of the acquisition pro- 
ceedings once they are commenced. Un- 
explained and inordinate delays which tend 
to hold the claimants at ransom, whose pro- 
perties are sought to be acquired | and are 
further denied compensation within ja reason- 
able time would be`ʻsharp and pointed pieces 
‘of evidence to establish the lack ,of bona 
fides for the exercise of power. The Court 
has, therefore, to take into consideration the 
whole spectrum for the inifiation of the 
proceedings till the time of the ‘challenge 
raised thereto by the petitioners in which 
delay may well be the most important, if 
not, the conclusive factor. Herein, the statu- 
tory period of three years provided for the 
exercise of the power of declaration under 
Section 6, does not provide any blanket pro- 
tection to the respondent-State to rest on its 
ores. Though ii must now be held that on 
the ground of delay alone, challenge to the 
notification under Section 6 cannot be Taised, 
if it comes within the three years’ period 
prescribed by the statute. It does not follow 
therefrom that this is to be entirely exclud- 
ed from the over-all delay that may follow 


| 











Radhey Sham v. State of Haryana (FB) 


ALR 


the finalization of the proceedings after Sec- 
tion 6 notification as well. If, even after 
the notification under 5. 6, the State pro- 
crastinates over a number of years, then the 
whole period from the corner-stone of the 


notification under Section 4 (1) has to bel. 


viewed in a larger Perspective. The intervals 
between Sections 4 and 6 Notifications are, 
therefore, not irrelevant as a factor for ex- 
amining the bone fides -of the- acquisition 
proceedings. To use a homely phrase, this 
period can certainly be tagged to other in- 
ordinate delays after the issuance of notifica- 
tion under Section 6 to examine the matter 
in a total perspective, It deserves’ recalling 
that unexplained delay operates only to the 
hardship and prejudice of the citizen alone 
and not to the State which has the power at 
any time to withdraw from the acquisition 
either by virtue of Section 48, (and as autho- 
ritatively held in Ambalal Purshottam’s case 
supra) or the broader provisions of the Gene- 
ral Clauses ‘Act, 


27. As has been repeatedly emphasised 
by the final Court, the issue of delay hag to 
be visualised in the context of the larger 
scheme of acquisition under the Act. Sec- 
tion 4 requires the satisfaction of the ap- 
propriate Government that the land is likely; 
to be needed for a public purpose and a de- 
claration under Section 6 concretises that in- 
tention. To satisfy the test of bona fides 
herein it is elementary that there must exist 
a present need for acquisition for the €X~ 
ecution of an existing public Purpose. To 
put it in a term of art, both the public pur- 
pose and the need for execution must be in 
praesenti and not wholly in futuro. Any pur- 
ported acquisition for a vague public pur- 
pose which may or may not arise in the 
future on the pegged down market value is 
thus assailable as a colourable exercise of 
power and an abuse by the State to compul- 
sorily take the property.of the citizen at a 
pittance for illusory futuristic needs, This 
is more so when judicial notice can be, and 
indeed has been taken by the final Court, 
of a continued and inexorable up-trend in 
the prices of real estate. Consequently, if 
there exists no explanation at all for long 
delays to finalize the Proceedings and con- 
cretise the alleged public purpose the in- 
ference inevitably arises that no immediate 
public purpose existed or was in Sight which 
could be put in practical shape. Once that 
is so, it may well follow that the exercise of 
power was a colourable atiempt to freeze 
prices forthwith for an acquisition years 
later when they may well be double or treble 


of the existing ones. For a welfare State to 
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do so at the cost of the citizen, would thus 


be something which woulc be a fraud on the 
power conferred by the statute and, there- 
fore, quashable. 


28, The immediate effect of the issue of 
a notification under Section 4 plainly is that 
the market value of the land is artificially 
pegged down on that dat. The owner vit- 
tually loses the beneficial enjoyment of his 
property because any improvements made 
on the land thereafter ace not to be com- 
pensated at all. Apart from this fact, the 
Citizen is left dangling at the mercy of the 
State to acquire or not to acquire because 
the power remains with the State to with- 
draw from the acquisitioa at any time. If 
the prices fall, the respondent-State can 
cancel the notification to the grave prejudice 
of the land owner. On “he other hand the 
respondent-State who holis the whip hand, 
is not at all likely to be adversely affected. 
Consequently, it is the duty of the respon- 
dent-State to act with the utmost expedition 
in acquisition proceedings because acting 
within a reasonable time even where no 
limitation is provided, is the unwritten pre- 
mise of the statute. Equally, it has to be 
borne in mind that the act is exproprietory 
and has, therefore, to be narrowly construed. 
The strictness with which the final Court has 
viewed the acquisition proceedings is high- 
lighted by the judgments of the Supreme 
Court holding that even a violation of the 
procedural provisions like the publication of 
Section 4 notification in the locality would 
vitiate the whole acqusition proceedings. 
Not only this, the publication must be simul- 
taneous with the notificazion and in case it 
is not, each day’s delay has to be satisfac- 
torily explained in order to save the validity 
of the notification. Similarly, the proviso to 
Section 6 (1) now lays down a strict outer 
limit and even a day’s delay beyond three 
years would bar the State from issuing a 
notification under Section 6 thus wiping off 
any earlier intention to acquire the land. It 
would thus appear that where the very in- 
itiation of the proceedings is rested on noth- 
ing more than an illusory need in the future 
rather than immediate need for existing 
public purpose, the same can hardly be sus- 
tainable. Equally, a total unexplained in- 
action and procrastination in this context 
would lead to an inflexible presumption that 
in fact there was no immediate need for an 
existing public purpose znd the exercise of 
the power of acquisition would thus be a 
colourable one. 

29. Before parting with this aspect of the 
case it seems necessary o sound a sharp 
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note of caution in the context of a frontal 
challenge to the validity of Section 4 notifica- 
tion itself. In the earlier part of the judg- 
ment, it has been observed that the proviso 


‘to Section 6 (1) now protects a notification 


under Section 6 issued within three years of 
the initiation of proceedings. This must not 
be misunderstood to mean that there is any 
such limitation or protection in challenging 
the validity of the original notification under 
Section 4 itself. If the writ petitioner is in 
a position to establish conclusively that even 
at the very time of the issuance of.the notifi- 
cation under Section 4, tbere was neither any 
public purpose in contemplation nor any 
need or plan for its expeditious execution 
then, it would be obviously open to the peti- 
tioner to challenge tbe notification underi 
Section 4 forthwith. A long delay in issuing! 
the notification under Section 6 would! . 
equally be a relevant factor in laying siege 
to the original notification under Section 4 it- 
self. The observations in Gujarat State 
Transport Corporation’s case (AIR 1980 SC ` 
64) (supra) are thus obviously in the context 
of Section 6 notification and in no way pro- 
tect the challenge to the original notification 
under Section 4. It could not possibly have 
been the intention of the law that where the 
very initiation of the proceedings can be 
established to be tainted with mala fides, the 
citizen must still wait for another three years 
before assailing the same on the alleged 
ground that Section 6 notification can be 
issued within a period of three years. I am 
inclined to the view that irrespective of the 
considerations applicable to Section 6, a 
frontal challenge to Section 4 notification on 
the basis of a colourable exercise of power 
is open to the petitioners forthwith. 


30. In fairness to Mr. J. K. Sibal, it is 
necessary to advert to his twin contention 
that a writ of certiorari. does not lie against 
the acquisition proceedings on the ground 
of delay and in any case the apt, if not the 
only remedy is one of mandamus command- 
ing an expeditious culmination of the pro- 
ceedings, Counsel contended that if at all 
the petitioners were aggrieved by the delay, 
they should have sought and can only claim 
a mandamus from the Court for a quicker 
finalization of the proceedings. 

31. The aforesaid contention does credit 
to the ingenuity of the learned counsel but 
an indepth examination would show ‘that the 
stand is untenable. As has been oft repeat- 
ed, a writ of mandamus can only issue where 
there is a clear public duty laid upon an 
authority and an equally clear right in the 
petitioner to enforce the same. It had to be 
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. conceded before us that the act| does not 
provide any period of limitation within 
which acquisition proceedings ha e to be 
finalized from the date of the notification 
under Section 4. There is thus no statutory 


_. {duty laid on the ‘State to act within a strict 


prescribed time. Of course, as observed ‘by 
the final Court, the general duty on the State 
to exercise the power within a reasonable 
' {amount of time exists. But what |exactly is 
a reascnable amount of time herein? Obvi- 
ously, this must differ from case! to case. 
|Therefore, this ‘unwritten premise cannot 
stricto sensu warrant the issuance jof a writ 
of mendamus. Plainly , enough, | therefore, 


there is neither a statutory mandate to com- ' 





plete the acquisition proceedings | within a 
time prescribed nor is there a’ corresponding 
inflexible right on the power of the claimant 
to such enforcement with any precision, Of- 
course,’ Article 226 of the. Constitution em- 
powers the writ Court to issue; ancillary 
‘directions apart from the grant of a parti- 
cular writ but that by itself is not the true 
equivalent of writ of mandamus.’ 


' 32. Again another cogent argument 
against the theory. of a writ of mandamus 
being issued “is that the respondent-State is 
never under a statutory duty to acquire the 
land right up to the time till the|same gets 
vested in it. Section"48 in express terms gives 
the power to the State to withdraw, at its dis- 
cretion from the acquisition of any land of 
which possession has not been taken. This 
is apart from the power under the General 
Clauses Act. Therefore, in this 
mandamus can hardly lie becatise it would 
always be open to the State to take the stand 
that it is under no legal obligation |to acquire 
and in any case can at any time contemplate 
a withdrawal from the acquisition. Apart 
from that, the State can always | claim an 
allegedly reasonable time for the finalization 
of the proceedings. What is reasonable time 
in a particular case would not be easy to de- 
termine nor apt for a Court to lay down in- 
flexibly as it must when issuing a mandamus, 


33. In this context, counsel for the peti- 
tioner was equally on firm ground in con- 
tending that in a-case of colourable exercise 
of power mandamus cannot possibly provide 
the appropriate relief. The grievance herein 
is that the writ petitioners have been denied 
a statutory right to get the market price of 
their land and it is actually sought to be 
taken over by a surreptitious device. The 
' value thereof has been deviously pegged down 
io their disadvantage. A mandamus in such 
‘a situation can only:ensure compensation at 


| 
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those very pegged down prices of which the 


petitioners make a grievance. Consequently,- 
‘if the writ petitioners are able to establish 
their case, a writ of mandamus far from - 


being a remedy can only sanctify and enforce 


what in essence is challenged as a colourable ` 


exercise of ‘power. Indeed, once the conclu- 
sion is reached that in fact the exercise of 
power was.a mere abuse and a ‘colourable 
one, then the only appropriate remedy is by 
way of writ of certiorari by. quashing the 
impugned action. 


34. To conclude on the legal aspect, the 


answer to the question posed at the out-set’ 


must be rendered in the affirmative and it is 
held that unexplained inordinate delay in the 
finalization of the acquisition proceedings 
under the Act may well. taint it with the vice 
of a colourable exercise of power and thus 
Vitiate the same. 

35. Coming now to: the merits, it ‘deserves 
highlighting that the proceedings herein were 
initiated a decade ago on Sept. 8, 1972. A 
Section 6 notification had followed on Nov. 
29, 1972’ specifying more than 35 acres of 
land for the specific purpose of the develop- 
ment of the Mandi Township. An Award 
was rendered in those proceedings and not 
only plans for the Mandi area were prepared 
but plots therein were auctioned way back 
on Mar. 21, 1974. However, another notifi- 
cation under Section 6 was issued on July 26, 
1975. Far from taking any follow-up action, 
the respondent-State for nearly six years re- 
lapsed into studied inactivity. It is the ad- 
mitted position that the respondent-State it- 
self released certain areas covered by the 
acquisition proceedings belonging to respon- 


dent No. 3 on a representation made by. 


them. It is not denied that the public pur- 
pose of creating the Mandi Township has 
long since reached culmination. The peti- 
tioners alleged an ulterior motive for 'the ac- 
quisition, namely, the widening of the 
frontage of the factory of the private res- 


pondents on the Deihi-Mathura road, though - 


it has been vaguely denied. It thus seems 
to be plain that the notice under Section 9 
has been issued after a delay of nine years 
from the original notification. under Sec. 4, 
and not a hint of explanation worth the 
name for the same is forthcoming on the re- 
cord. The inevitable inference is that the 
notices under Section 9;. now issued, are a 
merely colourable exercise of power to take 
over the land of the petitioners at pegged- 
down prices of a full decade earlier and long 
after the original purpose of acquisition 
stands virtually satisfied. I would accord- 
ingly quash the impugned notification, as also 
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. the acquisition proceedings qua the peti- 


tioners only and allow ttis writ petition. In 
view of the somewhat <icklish legal | issues 
involved, the. parties are left to bear their 
own costs. ; 


PREM CHAND JAIN, J.:— I agree. 


J. S. TIWANA, J.:— I also agree. 
_ Petition allowed. 
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S. S. SANDHAWALIA, C. J. AND 
 §. S. SODHI, J. 
_ Devinder Pal Singh, Petitioner v. State of 
Punjab and others, Respondents. 

Civil Writ Petn. No. 2962 of 1982, D/- 
10-8-1982. 

(A) Constitution of India, Arts. 29, 226 — 
Prospectus for competitive entrance exam- 
ination for admission to Medical Colleges — 
Containing provision for reservation of seats 
for certain categories and a notification pro- 
viding that seats left vacant in reserved cate- 
gories may be filled by general category — 
Subsequent notification reducing minimum 
qualifying marks in case of reserved cate- 


gories — Cannot be impeached on ground. 


that right vested in general category by ear- 
lier notification was taken away, or on ground 
of retrospectivity or equitable estoppel. (Evi- 
dence Act (1872), S. 115). 

A prospectus issued for 
trance examination for admissions to the 
medical colleges provided for reservation of 
seats for certain categories of students. It 
also incorporated a notification issued by 
State Government on May 18, 1982 
(No. 7 (3)-5 HB. IN-82/7778 of the Depari- 
ment of Health and Family Welfare (Health 
Branch II), Government of Punjab) which 
provided that seats left vacant in the reserv- 
ed categories may be filled from the candi- 
dates of general category. The competitive 
entrace examination was held and its result 
disclosed that a very few candidates be- 


longing to Scheduled Castes and Scheduled. 


Tribes qualified for adm:ssion tothe medical 
colleges. Considering the large number of 
seats of that category left vacant thereby, a 
notification was issued by the State Govern- 
ment dated July 19, 1982 by which the mini- 
mum qualifying marks in case of candidates 
belonging to reserved categories was reduced. 
This notification was challenged by some of 
the students who had appeared for the en- 
trance examination but did not qualify 
for any of seats available to candidates of 
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general: category, on the: ground that a right 
vested in them i.e. students of general cate- 
gory by notification contained in prospectus 
could not be taken away by the impugned 


. notification. 


Held that the relevant provisions contain- 


"ed in the prospectus showed that the right 


of candidates belonging to the general cate- 
gory was only to the seats available for such 
candidates. There was no right vested in 
them in respect of the seats left vacant from 
the reserved categories. They could at best 
look to such vacancies with the hope of a 
bounty which may or may not materialise 
and at- any rate the extent thereof would 
always be an uncertain factor. This could 
not, however, be the foundation of any right 
in the petitioners. The impugned notifica-` 
tiom of July 19, 1982 conferred rights only 
upon those to whom such rights were due. 
It concerned only the reserved categories 
and was thus not open to challenge on the 
ground of impinging- upon any existing or 
vested rights of the petitioners. Thus noti- 
fication could not be impeached either on, 
the ground ‘of retrospectivity or on the, prin- 
ciple of equitable estoppel.. Case law ref. 
(Para 19) 
(B) Constitution of India, Arts. 14, 15, 
29 — Prospectus for competitive entrance 
examination for admission to medical col 
leges — Containing provision for reservation 
of seats to certain categories and notification 
providing that seats left vacant in reserved 
categories may be filled by general category 
— Subsequent notification reducing mini- 
mum qualifying marks in case of reserved 
categories —- No violation of Arts. 14 and 
15, the relaxation being only in matter of 
Selection of candidates who were otherwise 
eligible for admission‘ to medical colleges. 


AIR 1981 SC 2045 Foll. (Para 23) 
Cases Referred: Chronological Paras 
AIR 1981 SC. 2045 20, 23 


(1981)-1 Serv LR 689:1979 Sim LC 160 
(Him Pra) 11 
(1981) C: W. P. No. 3128 of 1981, D/- 28-7- 
1981 (Punj.& Har), Ravdeep Kaur v. State 


of Punjab . i 
ILR (1977) 1 Punj & Har 56:78 Pun LR 

920 (FB) 12 
(1971) 2 Serv LR 487 (Punj & Har) 12 
AIR 1970 SC 35 ; , 17 
AIR 1969 Orissa 80 15 
AIR 1969 Punj 257 :1969 Lab IC 958 -13 
AIR 1959 Andh Pra 493 15 


A. Viswanathan with V. Ramswaroop, for 
Petitioner; H. L. Sibal with K. P. Singh 
Sandbi, Addi. Advocate-General, for Re- 
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S. S. SODHI, J.:— There are three State- 
owned medical colleges in the State of Pun- 
jab namely the Medical College, Amritsar; 
Medical College, Patiala and Medical Col- 
lege, Faridkot. 


2. On the recommendation of the Medi- - 


cal Council of India, the State Government 
decided that for admissions to the three 
medical colleges in July, 1982, a |common 
competitive entrance examination [be held 
and that it be conducted, on behalf of the 


State Government and the medical | colleges, 
by the Punjabi University at’ Patiala. 
3. The total number of seats |available 


for admission to the medical colleges were 
as under :— 
Medical College, Amritsar. 150 
_ Medical College, Patiala. » 150 
Medical College, Faridkot. 60 
| 
Total 360 


Besides this, there were 30 seats available in 
the Government Dental College, [Amritsar 
‘and 20 in the dental wing of the | Govern- 
ment Medical College, Patiala. 

4. A prospectus was issued for the com- 
petitive entrance examination for admissions 
to the medical colleges, Amongst other 
matters provided thetein, provision was 
made for reservation of seats for nine cate- 
gories of students. These categories! and the 
extent of the reservations in respect thereof 
being as under :— 


{i) Scheduled Castes/Scheduled 


Tribes orses isa diss 25% 
Gi) Backward Classes, wecceses 2! 5% 
(iii) Backward Area. kiaiii 2% 
(iv) Border Area. sasara 2% 
(v) Sportsmen/women. « 2% 
(vi) Nominees of the Central/Stat3 

Govt, aaa 7% 
(vii) Children/grandchildren of . 

Political sufferers. 040 2% 
(viii) Children/grandchildren of 

defence personnel. odes 2% 
(ix) Handicapped candidates ' or 

M.B.B.S. course only). seende. 1% 


5. The prospectus also incorporated the 
notification issued by the State Goyernment 
on May 18, 1982 (No. 7 (3)-5 HB IIN-82/7778 
of the Department of Health and | Family 
Welfare (Health Branch HI) Government of 
Punjab) which provided for the distribution 
_of seats in the medical colleges. The} relevant 
paragraph of this notification is reproduced 
hereunder :— 

“Admission shall be given on the 
the relative merit of candidates 


basis of 
determined 
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_ed at (vii), (viii), (ix) in para MI (o). 


on the result of the competitive entrance 
examination. In the case of reserved seats 
relative merit of the candidates shall - be 
determined within each category of reserva 
tion. A candidate, however, must secure a 
minimum of 50% marks in the competitive 
entrance examination to qualify for admis- 
sion. Candidates belonging to Scheduled 
Castes/Scheduled Tribes will have to ‘secure 
a minimum of 33% marks in the said exam- 
ination to qualify for admission. Within 
each reserved category the criterion for 
determining relative merit shall be the per- 
formance in the competitive entrance exam- 
ination alone. In any main reserved cate- 
gory, there will be ño sub-categories for pre- 
ference. For example, in sports category, 
merit of candidates having different sports 
grades, will be determined only on the basis 
of performance in the entrance examination. 
Similarly there will be no preferential sub- 
category in the reserved categories mention- 
` Seats 
left vacant in the reserved categories may 
be filled from the candidates of general 
category.” 


6. The position, thus, was that 48% of 


the seats were set apart for the reserved 
categories, leaving 52% for the general cate- 
gory with the proviso that the unfilled seats, 
if any, of the reserved categories may go 
to the general category. In other words, 
with total seats being 360 those that fell in 
the general category were 187 while for 
Scheduled Castes and Scheduled Tribes the 
number was 90 seais. 

‘7, The competitive entrance examination 
was held on June 21, 1982 and the result 
thereof was declared on 3rd July, 1982 ‘and 
thereafter interviews for selection were held 
on July 17, 1982. — 


8. The examination results disclosed that 
only 39 candidates belonging to the sche- 
duled castes and scheduled tribes qualified 
for admission to the medical colleges as 
against the 90 seats reserved: for such 
candidates. Considering the large number of 
seats of this category left vacant thereby, 
the State Cabinet at its meeting held on July 
7, 1982, decided that the minimum marks to 


qualify for admission to the medical colleges — 


in the case of candidates belonging to 

scheduled castes/tribes and sportsmen and 
sportswomen be reduced. It was in pursuance 
of this decision that a notification was issued 
by the Punjab Government on July 19, 1982 
whereby the minimum qualifying marks in 
the case of candidates belonging to the Sche- 
duled castes and scheduled tribes were re- 
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duced from 33% to 25% and in the case 
of sportsmen and sportswomen from 50% to 
25%. It is this notification which has been 
challenged by the. petitioner Devinder Pal 
Singh in the writ petition filed by him undes 
Arts. 226 and 227 of tke Constitution of 
India as also by the petitioners in Civil Writ 
Petitions Nos. 2992, 2963, 2964, 2997, 3150, 
3071, 3178, 3011-and 3225 of 1982. The 
issues raised in all these petitions being 
common, they were all Leard together and 
it was agreed by counsel that the decision 
in Devinder Pal Singh’s case would govern 
all the writ petitions. 

9. It deserves note at the very outset that 
all the petitioners here are candidates who 
sat for the competitive entrance examination 
and by the results achieved by them therein 
they were not entitled to admission to any 
of the 187 seats available to candidates be- 
longing to the general cetegory. 

10. The case of the petitioners is founded 
upon the argument that as only 39 candi- 
dates belonging to the Scheduled Castes and 
Scheduled Tribes qualified for admission to 
the 90 seats reserved for them, the 51 seats 
rendered vacant thereby became available 
for candidates belonging to the general 
category and the inclusion of these seats in 
this category opened up prospects for admis- 
sion to the medical colleges for them. A 
vested right thereby enured to them. They 
could not now be deprived of this right by 
the impugned notification of July 19, 1982, 
which, if implemented, would lead to this 
result, as lowering the minimum qualifying 
marks for candidates belonging to the Sche- 
duled Castes and Scheduled Tribes would 
inevitably make more such candidates eli- 
gible for the seats reserved for them and 
correspondingly reduce those available for in- 
clusion in the general category. The con- 
tention being that the representations or 
conditions contained in the prospectus had 
the force of law which could not be retro- 
spectively altered by Government in the 
exercise of its executive powers so as to take 
away the vested rights thereby. The vested 
tights here being in the 31 seats which be- 
came available to the candidates of the 
general category from chose left unfilled 
from the quota reserved for candidates be- 
longing to the Scheduled Castes and Sche- 
duled Tribes. 

11. In order to establish the binding 
nature of the rules published in the pros- 
pectus Mr. Vishwanathan, learned counsel 
for the petitioners, cited Anil Nag v. State 
of Himachal Pradesh, (1931) 1 Serv LR 689, 
where in dealing with the rules relating to 
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admissions to the medical college embcdied 
in the prospectus it was held thay ¢uzb rules 
possessed the force of law having a binding 
effect upon the Government and other com- 
petent authorities for the purpose of admis- 
sion to the medical college.- A similar view 
was expressed by a Division Bench of our 
High Court in C. W. P. 3128/1981 (Ravdeep 
Kaur v. State of Punjab) decided on 28-7- 
1981. 


12. The next limb of the argument of 
the counsel for the petitioners was with re- 
gard to the attribute of retrospectivity im- 
puted to the impugned notification of July 
19, 1982. In dealing with this aspect of the 
matter, reference was made to the observa- 


tions of the Full Bench in Punjab Univer- 


sity v. Subhash Chander, ILR (1977) 1 Punj 
& Har 56, where it was stated: 

ESEE legislation is normally deemed to 
be prospective unless by clear intendment or 
necessary implication it has to be construed 
as retrospective also. However, this power 
of clothing legislation with retrospectivity 
is an attribute primarily of the plenary 
powers of the legislature itself. Power to 
legislate retrospectively is a hydra-headed 
weapon which must be wielded with care 
and circumspection and it is therefore that 
its exercise is normally left to the wisdom of 


` the legislature itself rather than its delegates. 


To this rule, there is, however, one clear ex- 
ception that the legislature whilst delegating 
its power to the subordinate authority may 
in express terms or by necessary intendment 
clothe the same with the identical power to 


make retrospective laws.” 


In this behalf it was pointed out by the 
counsel for the petitioners that in the hierar- 
chy of powers, executive powers were at the 
lowest rung and consequently no retrospec- 
tivity could be conferred by the exercise of 
such powers. Reference was next made to 
K. D. Vasudeva v. Union of India, (1971) 2 
Serv LR 487 (Punj & Har), where it was 
held that unless there is power in any sta- 
tute or statutory rules entitling the executive 
Government or any of its agencies to pass 
orders with retrospective effect it was not 
open to those authorities to pass such an 
order, 


13. The other authority cited in support 
was Suresh Kumar v. Union of India, AIR 
1969 Punj 257, where it was held that the 
Government had no lawful authority to pre- 
judicially affect the civil rights of a Govern- 
ment servant retrospectively by mere execu- 
tive fiat. On these principles, according to 
the counsel for the petitioners, the impugned 
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notification was withcut 
illegal. i 
14. Great stress was also laid; by Mr. 
Vishwanathan counsel for the ‘| petitioner 
‘upon the reduction of the minimum qualify- 
ing marks in the competitive entrance exam- 
ination to below 33% in the case of candi- 
dates belonging to the Scheduled Castes and 
‘Scheduled Tribes. The contention being that 
less qualified. and less deserving persons 
-would be enabled thereby to fill ‘up seats 
for admission in the medical colleges posing, 
on the one hand, a danger to society and, 
on the other hand, were likely to lead to 
vacang¢ies in the colleges in the : subsequent 
years by their inability to complete their 
courses of studies satisfactorily. | Violation 
of Arts. 14 and 15 of the 
India was complained of thereby. 


15. Mr. K. P. Bhandari appearing for 
some of the other petitioners sought to press 
in aid the principle of equitable or promis- 
. sory estoppel in seeking to impeach the noti- 
fication of July 19, 1982, reliance being 
placed in this behalf upon Kumari Akhtar 
v. Principal, Osmania Medical} College, 
Hyderabad, AIR 1959 Andh Pra {493 and 
Abodha Kumar Mohapatra v. |State of 
Orissa, AIR 1969 Orissa 80. In) Kumari 
Akhtar’s. case (AIR 1959 Andh Pra 493) 


jurisdiction and 





(supra) the relevant notification provided for ~ 


the reservation of 10% of the Seats for 
admission to the medical college for candi- 
dates belonging to the Marathawada area. 
After interviews for selection had been held, 
this reservation was withdrawn by ithe Gov- 
vernment, It was held that having made 
an implied representation it was ‘not open 
to the authorities concerned to detract from 
it and the principles of legal or | equitable 
estoppel would apply. Similar was! the posi- 
tion in Abodha Kumar Mohapatra v. State 
of Orissa, AIR 1969 Orissa 80. This was 
again a case relating to admissions; to medi- 
cal colleges. After the examinations had 
been held, instructions were issued’ 
ernment that no applications for admission 
would be entertained from students securing 
less than 50% marks in the pre-professional 
examination. Fifteen per cent seats were 
also reserved for lady students, It, was held 
that the principle of legal or equitable estop- 
pel was applicable in the circumstances of 
the case as the claim of the petitioners was 
appropriately founded upon the equity which 
arose in their favour as a result of the re- 
presentations made on behalf of the Govern- 
ment in the notice relating to the admissions 
to the medical colleges and the action taken 
__ by the petitioners acting upon the|said re- 
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presentations. The Government: and the 


` authorities concerned were, therefore, estop« 


ped from departing from the representations 
as contained in the original notice. _ 

16. Mr. H. L. Sibal appearing for the 
respondent-State, on the other hand, vehe- 
mently argued that the impugned notification 
of July 19, 1982, could not be construed 
to have any such retrospective ‘effect as 
could render it invalid or void on any of 
the grounds urged by the 
petitioners, the argument being that the im- 
pugned notification could lay itself open to 
challenge only if it could be’ construed as 
taking away existing or vested right from 
the petitioners. No such right was. in any 
manner affected by this notification as it 
concerned only the seats for the reserved 
categories and not those of ‘the general cate- 
gory. . . 

17. Adverting to the: earlier notification 
of May 18, 1982 which was incorporated in 
the prospectus and has been reproduced 
above, counsel contended that it -conferred : 
no vested right in the candidates belonging 
to the general category to any reserved seats 
which may have been left unfilled. The pro-' 
vision in the prospectus in this behalf 


was 
merely that such vacant seats “may” be 
made available to the general category. 
There was no warrant for reading “may” 


here as “shall”. It was, thus, his conten- 
tion that the vested rights of candidates be- 
longing to the general category were only 
in the 52% seats available to them and no 
more. Any seats left vacant from the re- 
served categories which may be made avail- 
able for candidates of the general category 
were seats becoming available to them 
merely as a bounty or on the off chance but 
not such as could accrue as a matter of 
right to such candidates. Seen in this light, 
no right of the candidates belonging to the 
general category was in any manner affected 
by the impugned notification of July 19, 
1982. In this behalf, it was further the con- 
tention of Mr. Sibal that the Government 
could not be compelled to release the seats 
left vacant in the reserved. category to the ` 


‘general category. In support of this conten- 


tion, reliance was sought to be placed upon 
Kumari Chitra Ghosh v. Union of India, 
AIR 1970 SC 35. This was a case concern- 
ing admissions to the Maulana Azad Medi- 
cal College, Delhi. The challenge here was 
to the nominations made for the reserved 
seats in this College. This challenge was 
upheld on the ground that the petitioners 
had no locus standi in the matter as they 
did not compete for the reserved seats and 


counsel for the ' 


y 


‘es 


_ didates belonging to the 


é 
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the assumption that if ncminations to the 
reserved seats: were not im accordance with 
rules, all such seats as haye not been appro- 
priately filled up would be thrown open to 
the general pool, was wholly unfounded. 
It was held that the Government was. under 
no obligation to release those seats to the 
general pool. The Government may in the 
larger interests of giving maximum benefit 
to candidates belonging to the non-reserved 
category release seats to them but it cannot 
be compelled to do so at the instance of 
students who applied for admission from 
(sic) the categories for whom the seats had 
not been reserved. 


18. Counsel for the rzspondents went on 
to argue that there was a constitutional man- 
date to further and promo‘e the uplift of per- 
sons belonging to Schedul2d Castes and Sche- 
duled Tribes andin. order to achieve this ob- 
ject it was notonly open to the State to re- 
serve seats for them in institution like medical 
colleges but also to make such provisions as 
may be necessary to make such reservations 
effective. In the present case, the 
of such candidates who had qualified for 
admission was so low tkat reduction in the 
minimum qualifying marks was rendered 
imperative thereby as otherwise it would 
have amounted to a substantial de-reserva- 
tion of seats of this category. Relaxation 
of the minimum qualifying marks for can- 
Scheduled Castes 
and Scheduled Tribes in the present case 
was, thus, clearly in furtherance of this con- 
stitutional obligation and was, therefore, 
both equitable and just and legal too ‘and 


no invalidity attached thereto, 


19. There is indeed merit in the conten- 
tions put forth by the counsel for the re- 
spondents. A plain reading of the relevant 
provisions contained in the prospectus would 
show that the right of candidates belonging 
to the general category was only to the -seats 
available for such candidates. There was 


no right vested in them in respect of the 
seats left vacant from the reserved cate- 
gories. They could at best look to such 


vacancies with the hope of a bounty which 
may or may not materialise and at any rate 
the extent thereof would always be an un- 
certain factor. This cannot, however, be the 
foundation of any right in the petitioners. 
The impugned notification of July 19, 1982 
conferred rights only up2n those to whom 
such rights were due. It concerned only the 
reserved categories and was, thus, not open 
to challenge on the grcund of impinging 
upon any existing or vested rights of the 
petitioners. There was, thus, no occasion 
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for seeking to impeach this notification 
either on the ground of retrospectivity or on 
the principle of equitable estoppel. 


20. Turning to the attack on the impugn- 
ed notification on the’ ground of violation 
of Arts. 14 and 15 of the Constitution it 
was argued by the learned counsel for the 
respondents that it was founded upon the 
fallacy that relaxation granted thereby wai 
in respect of eligibility whereas it was only 
in the matter of the selection of candidates 
for admission. Reliance in this behalf was 
placed upon State of M. P. v. Nivedita Jain, 
AIR 1981. SC 2045. This authority does in- 
deed have an important bearing on the issues 
raised herein. In this case there were 720 
seats available for admission to the medical 
colleges in Madhya Pradesh. The rules for 
admission to these colleges provided for re- 
servation of 15% of the seats for each of 
the: categories of the Scheduled Castes and 
candidates. There were, 
thus, 108 seats reserved for the Scheduled 
Castes candidates and the same number for 
those belonging to the category of Sche- . 
duled Tribes. Rule 20 of the relevant rules 
provided that the minimum qualifying marks 
for admission to the medical colleges shall 
be 50% in the aggregate and 33% in each 
subject separately; but for Scheduled Castes 
and Scheduled Tribes’ candidates the mini- 
mum qualifying marks shall be 40% in the 
aggregate and 30% in each subject. This 
rule further empowered’: the Government, in 
the case of candidates belonging to Sche- 
duled Castes and Scheduled Tribes, to grant 
special relaxation in the minimum qualifying 
marks to the extent considered necessary in 
the event of the required number of candi- 
dates in these two categories not being avail- 
able. When the results of the examination 


. was declared it was discovered that only 18 


candidates belonging to the Scheduled Castes 
and 2 to the Scheduled Tribes had qualified 
for admission. Accordingly in exercise of 
the power under R. 20 referred to above, a 
relaxation of 5% was made in the minimum 
qualifying marks in terms thereof and as a 
result even more candidates in the category 
of Scheduled Castes and one from amongst 


those of the Scheduled Tribes qualified. 
Seeing the large number of seats that still 
remained unfilled out of the seats reserved 


for the Scheduled Castes and Scheduled 
Tribes candidates .the State Government pass- 
ed an order completely relaxing the condi- 
tion relating to the minimum qualifying 
marks for these two categories. It was this 
order which was challenged in this case, the 
Principal ground of challenge being that this 
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order contravened regulation Il of the Medi- 
cal Council of India and the other; that it 
would have the effect of allowing less quali- 
fied and less deserving candidates to fill up 
the seats and thereby destroy equality and 
violate Arts. 14 and 15 of the Constitution. 

21, The Court observed that the eligibi- 
lity of a candidate who may seek; to get 
admitted into a medical college for obtain- 
ing recognized medica] qualifications may be 
prescribed by the Medical Council. | All can- 
didates who are eligible for admission into 
medical colleges are entitled to seek admis- 
sion but as to how selection has to;be made 
out of the eligible candidates for admission 
to the medical colleges is a matter which 
has necessarily to depend upon the, circum- 
stances and conditions prevailing inja parti- 
cular State. The process of selection of 
candidates for admission to a medical col- 
lege out of the candidates eligible for admis- 





sion for filling up the limited vacancies has . 


no real bearing on the question of eligibility 
or qualification for’ admission or ‚on the 
standard of medical education. The provi» 
sions of Regulation II of the Medical Coun- 
cil of India were thus held to be merely di- 
rectory and not mandatory. ; 

22. Turning to the challenge under Arti- 
cles 14 and 15 of the Constitution,! it was 
observed : | 


“It cannot be disputed that the State must 
do everything possible for the upliftment of 
the Scheduled Castes and Scheduled Tribes 
and other backward communities and the 
State is entitled to make reservations for 
them in the matter of admission to medical 
and other technical institutions. -In the 
absence of any law to the contrary; it must 
also be open to the Government to! impose 
such conditions as would make the} reserva- 
tion effective and would benefit the candi- 
dates belonging to these categories for whose 
benefit and welfare the reservations have 
been made. In any particular situation, 
taking into consideration the realities and 
circumstances prevailing in the State it will 
be open to the State to vary and modify the 
conditions regarding selection for admission, 
if such modification or variation {becomes 
necessary for achieving the purpose: for 





which reservation has been made and if 
there be no law to the contrary.” 
It was accordingly held that as the order 


in question was not liable to be struck down 
on the ground of contravention of : Regula- 
tion H of the Medical Council of India, the 
order could clearly be supported under Arti- 
cle 15 (4) of the Constitution. Further, the 


relaxation made by the State Government 
in the rule regarding selection of candidates 
belonging to Scheduled Castes and Sche- 
duled Tribes for admission into medical col- 
leges cannot be said to be unreasonable and’ 
the said relaxation constitutes no violation 
of Arts. 15 (1) and 15 (2) of the Constitu- 
tion nor does it affect Art. 14 thereof, the 
relaxation being only in the rule regarding 
selection of candidates belonging to the 
Scheduled Castes and Scheduled Tribes who 
were otherwise qualified and eligible to seek 
admission into medical colleges in relation 
to seats reserved for them. 


23. The observations of the Supreme 
Court in Nivedita Jain’s case (AIR 1981 SC 
2045) (supra) are equally applicable to the 
present case, the relexation here too being 
only in the matier of selection of candidates 
who were otherwise eligible for admission 
to the medical colleges, 


24. It follows, therefore, that no invali- 
dity or illegality attaches to the impugned 
notification of July 19, 1982, and the relaxa- 
tion in the minimum qualifying marks ex- 
tended thereby to candidates belonging to 
the reserved categories was, thus, validly 
granted. In the result, these writ petitions 
are hereby dismissed. There will, hawever, 
be no order as to costs. 


S. S. SANDHAWALIA; C. J.:— I agree. 
Petitions dismissed. 


AIR 1982 PUNJAB AND HARYANA 538 
M. M. PUNCHHI, J. 

Kundan Singh, Petitioner v. Additional 
Director, Consolidation of Holdings, Punjab, 
Jullundur and another, Respondents, 

Civil Writ Petn. No. 884 of 1980, D/- 8-1- 
1982. : 


(A) East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act (50 of 
1948), Ss. 42, 21 (2), (3) and (4) — Petition 
under — Claim of right of water course in 
accordance with consolidation scheme — 
Plea of limitation bar against such petition 
— Plea does not lie. (Limitation Act (1963), 
S. 5). 

Where a petitioner under S. 42 claiming a 
right of water course to his land in accord- 
ance with the consolidation scheme has not 
earlier proceeded under S. 21 (2), (3) or (4), 
no plea of limitation bar can lie against: such 
petition. Section 42 envisages the scheme, 
repartition or orders within the ‘correcting 
ambit of the State Government. The three 
instances of exercise of power by the func- 
eee SE E 
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tionaries under the Act are distinct. It is 
only to orders passed under the Act that the 
clog of limitation for purposes of challeng- 
ing under S. 42 is attached. AIR 1981 Punj 
& Har 204, Followed; AIR 1968 Punjab 267 
(FB), 1969 Pun LJ 389 and 1976 Pun LJ 317, 
Referred. (Para 4) 


(B) East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act (50 of 
1948), Section 42 — Petition under — First 
petition against a party withdrawn — Second 
petition filed against different party — No 
objection of non-maintainability of second 
petition in view of first petition as second 
petition is against different party and strict 
principles of Civit P. C. are not applicable 
to proceedings under Section 42. (Civil P.C. 
(1908), S. 11). (Para 5) 


(C) East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act (50 of 
1948), Section 42 — Petition under -— Right 
of water-course to land in accordance with 
consolidation scheme claimed — Site most 
suited wnder circumstances allowed by the 
authority for irrigation fecilities according to 
scheme without noticing the petitioner’s 
claim of different water course in a civil suit 
— Such approach of authority cannot be 
termed as appalling or perverse. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1981 Punj & Har 204 : 83 Pun LR 472 

4 
1976 Pun LJ 317 : 1976 Rev LR 385 4 
1969 Pun LJ 389 4 
AIR 1968 Punj 267 (FB) 4 

A. S. Cheema, for Petitioner; Vijay Tewari, 
for Respondents. 


ORDER :— This is a petition under Arti- 
cles 226 and 227 of the Constitution of 
India, requiring this Court to quash the 
orders of the Additional Director, Consolida- 
tion of Holdings, Punjab, Jullunder, dated 
December 21, 1979, Annexure P-4 to the 
petition. 

2. Facts giving rise thereto are these: 

The petitioner as also respondent No, 2 
named Swaran Singh were right-holders 
in village Bir Pind, Tehsil Nakodar, District 
Jullundur. Consolidation operations under 
the East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act, 1948 
(for short, referred to as ‘the Act’) took 
place in the village. In due course the scheme 
of repartition was prepared. Repartition 
took place on July 20, 1961. Neither the 
petitioner nor respondent No, 2 objected to 
the same and it hecame final. According to 
the petitioner, none of them even filed ob- 


jections thereto so as to attract any order 
under S. 21 (2) of the Act. There were no 
appeals either under the said S. 21. 


3. On the supposed assertion of the claim — 
by respondent No, 2, that he had a right to 
have his land irrigated from a well, he fell 


.out with his brother named Sham Singh, 


who is not a party to the present petition. 
This Sham Singh, in order to get respondent 
No. 2 injuncted from claiming such right 
and from restraining him from interfering 
with the possession of Sham Singh over a 
water-channel, filed a suit in the Court of 
Sub Judge, II Class, Nakodar. The 
was decreed on Jan. 25, 1979, vide judgment 
Annexure P-1, wherein the detail of the 
alleged water-course finds mention in the 
heading of the judgment. 

While respondent No. 2 was in the process 
of prosecuting his appeal against the said 
judgment, he thought it fit to file a petition 
under Section 42 of the Act before the Addi- 
tional Director, Consolidation, vide copy of 
petition Annexure P-2, That was made on 
April 12, 1979. The appeal of Swaran 
Singh before the Additional District Judge 
against the judgment. of the learned Sub- 
ordinate Judge was’ dismissed on July 23, 
1979. Seemingly, the finding of the trial 
Court was affirmed that Swaran Singh re- 
spondent No. 2 had no such claim against _ 
Sham Singh. Presumably finding that it 
would be futile to pursue the litigation be- 
fore the Additional ‘Director against Sham 
Singh, respondent No, 2 withdrew his peti- 
tion under Sec. 42 of the Act on Sept. 21, 
1979 vide Order Annexure P-3 to the peti- 
tion. 

A few days later on Oct. 18, 1979, respon- 
dent No. 2 filed a petition under S. 42 of the 
Act and this time directing it against Kundan 
Singh primarily (the present petitioner) 
claiming that he had a right of a water- 
course from the well situated in Khasra 
No. 35/27 which had not been provided to 
him as was the mandate of the scheme of 
consolidation and that the same should be 
done now. The learned Additional Director . 
having perused the provisions of the scheme, 
as also the revenue record, came to the con- 
clusion that the holding of the petitioner as 
reflected in the Khatauni Ishtemal prepared 
during the consolidation proceedings, reveal- 
ed that his area was irrigated, and if that 
was so, then the petitioner was entitled to 
have, in accordance with para 8 of the 
scheme, a water-course by way of a direct 
link on the Killa-line from the source of 
irrigation for irrigation purposes since the 
land of the petitioner did not join the Ahata 


> 


same . 


po 
| 
| 
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(the courtyard) of the Persian wheel. He 


accordingly accepting the petition, ‘allowed a 
water-course to respondent No. 2 to hbis 
holding from the well situated 
No, 35/27, along Killa numbers spécified ‘in 
his order Annexure P-4, which is now im- 
pugned. pon ; f 

4. The learned counsel for the petitioner, 
in the first instance, relying on | S.|. Gurdial 


Singh v. State of Punjab, AIR 1968 Punj- 


267 (FB); Thakar Singh v. Dharam Singh, 
1969 Pun LJ 389 and Swaran Singh v. Addl. 
Director, Consolidation of Holdings, Punjab, 
Jullundur, 1976 Pun LJ 317 contends 
‘the Additional Director condoned the period 
of limitation illegally and improperly as good 
merits of the case are no ground for con- 
doning the period of limitation. 

It has further been asserted that 
tedly the petition under Sec. 42 of 
was time-barred and -no cause had been 
pleaded by respondent No. 2 for condonation 
of delay. It seems to me that the jargument 
has been built without any functional pre- 
mises, It.is the petitioner’s own case that 
respondent No. 2 did not file any | proceed- 
ings under S. 21 (2), 21 (3) or 21 (4) of the 
Act and rest content with the repartition. 
Section 42 of the Act mentions the| scheme, 
repartition or orders within the correcting 


admit- 
the Act 





ambit of the State Government, whose dele- ` 


gatee is the Additional Director. Thus, three 


instances of exercise of power by functiona-- 


ries under the Act are distinct and) do not 
intermingle. It is only to orders passed 
under the Act that the clog of limitation 
for the purposes of challenge under Sec. 42 
of the Act is attached. This has been auth- 
oritatively settled by this Court in| Haqiqat 
Singh v. Additional Director, Consolidation 
of Holdings, Punjab, Chandigarh, (1981) 83 
Pun LR 472:(AIR 1981 Punj & Har 204). 
Thus, there is no merit on the ground of 


limitation and the contention raised is thus 
rejected. 
„5. It was then contended that respondent 


No, 2 having withdrawn the earlier petition 
under Section 42 of the Act could! not file 
a subsequent petition on the same | cause of 
action. In the first place, there is jno war- 
rant for such a proposition, but even, other- 
wise, the same’ is misfounded. The first 
petition was directed against Sham Singh 
and the second petition was directed against 
Kundan Singh primarily, though Sham Singh 
.was added a party thereto without|any pur- 
pose as no relief was sought against him. 
Additionally, it was pointed out jhat the 
earlier petition was withdrawn without seek- 
‘ing formal permission from the Additional 





el 
in Khasra . 


that. 
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Director to move him again in another peti- 
tion, This objection too is misfounded as 
the second petition was neither sought to bel- 
instituted against Sham Singh primarily, nor 
are the strict principles of the Civil Proce- 
dure Code, in which this rule is well em-|_ 
bedded, ‘applicable to proceedings under Sec- 
tion 42 of the Act. Thus, this contention 
also is devoid of merit and deserves to be 
tejected. l 

6. Lastly, it was. contended that the site 
of the water-course, which was being plead- 
ed in the civil litigation, was different than 
the one which has now been `provided. for 
by the Additional Director and on that 
ground the order is perverse. This objection 
again appears to me to be misfounded be- 
cause the Additional Director has not taken 
into account what did respondent No. 2 liti- 
gate about with Sham Singh, though the 
possibility cannot be ruled out that the judg- 
ment might have been made available to 
him for perusal at the time of hearing, 

Oblivious of those facts the Additional 
Director, it appears to me, has opened the 
charter and found out that when respondent 
No. 2 stood allotted irrigated land he was 
entitled to have facilities ‘of irrigation in 
accordance with ‘the provisions of the 
scheme. And what site suited most, in the 
circumstances, he allowed for the purpose, 
along side the Killa-line as specified in the 
impugned order. Such approach cannot be 
termed as appalling ‘or: perverse, 


7. No other point is being urged. 
_8. For the foregoing reasons, this peti- 
tion fails and is hereby. dismissed. No costs, 
Petition dismissed. 
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SPECIAL BENCH | 
“S. S. SANDHAWALIA, C. J., 

C. S. TIWANA AND J. V. GUPTA, JJ. 

Terence Valentine Rose, Petitioner `v, 
Lynettee Irene and another, Respondents. 

Matrimonial Ref. No, 1 of 1981, Dj- 
23-12-1981.* 


Divorce Act (4 of 1869), S. 10 — Dissolu« 
tion of marriage on ground of adultery of 
wife — Wife remaining ex parte — Evidence 
from the side of husband establishing the 
fact of adultery — Husband entitled to 
decree for dissolution of -marriage. AIR 
1933 All 427, Foll, i . (Paras 7, 9) 


nee 
*From decree of ‘1st Addl. Dist. Judge, 
Ferozepore, D/- 23-4-1981. 


IZ/1Z[D923/82;/AMG 


1982 


Cases Referred: Chronological Paras 
AIR 1933 All 427 - 7 
Ravinder Chopra, for Petitioner. 


S. S. SANDHAWALIA, C. J. :— This is a 
. reference under Sec. 17 of the Divorce Act, 
for confirmation of the decree nisi for the 
dissolution of marriage granted by the learn- 
ed Additional District Judge, Ferozepore. 

2. Terence Valentine Rose, petitioner, had 
preferred the petition against his 
Lynette Irene averring that both of them 
were married according to Christian rites at 
Kanpur on April 15, 1968. Later, both of 
them lived together in the residential quar- 
ters attached to the Francis Newton Mission 
Hospital, Ferozepore, in which the petitioner 
was employed. Two sons and a daughter 
were born out of the wedlock. 


3. It was alleged in the petition that on 
May 6, 1980, the petitioner went to Morada- 
bad in order to look after his ailing mother 
and when he returned a little more than a 
fortnight thereafter, he found his residential 
quarter locked and respondent No. 1 missing 
therefrom. On enquiry, he learnt that she 
had left the house along with their infant 
daughter a few days earlier and had not re- 
turned to the matrimonial home thereafter. 
Further enquiry thereafter revealed that re- 
spondent No. 1 was living with Parkash 
Masih, respondent No. 2, in a house near 
M. E. S. Power House, Ferozepore Cantt. 
A report was lodged by the petitioner with 
the police, but respondent No. 1 refused to 
return to the conjugal home and continued 
to live in adultery with respondent No. 2 at 


house No. 2, Street No. 5, Ferozepore Cantt. - 


4. Notice of the aforesaid petition was 
jssued to both the respondents who put in 
appearance. The respondent-wife filed a 
written reply admitting her marriage with 
the petitioner but, denying the rest 
allegations. Respondent No. 2, Parkash 
Masih, however, did not file .dny written 
statement and it was directed that he should 
do so on or before Jan. 20, 1981. However, 
on that date, none of the respondents chose 
to put in appearance and consequently pro- 
ceedings were ordered ex parte against them. 

5. In support of his case, the petitioner 
himself stepped into the witness box as 
A. W. 1 and deposed in detail with regard 
to the averments made in the petition, 
A. W. 2 K.C. Joseph, Incharge of the 
Administration of Frances Newton Hospital, 
Ferozepore, was examined to the effect that 
the petitioner worked there as Technician 
in the Radiography Department and was 
living with respondent No. 1 in the residen- 
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wife 


` quarters 


of the- 
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tial quarters attached to the Hospital. This 
witness gave evidence to the effect that the 
petitioner had complained to him against .the 
surreptitious visits of respondent No. 2 
Parkash Masih; during the absence of the 
petitioner. The witness also stated that he 
had personally observed Parkash Masih, re- 
spondent, visiting the house of the petitioner 
whilst the latter was in Hospital in connec- 
tion with his duty. He opined that he sus- 
pected illicit intimacy between both the re- 
spondents and consequently prohibited re- 
spondent No. 2 from entering the residential 
-of the Hospital. Nevertheless, 
thereafter, he had occasion to see both the 
respondents meeting each other either near 
the main gate of the Hospital or outside the 
gate of the residential premises. He further 
supported the petitioner with regard to 
latter’s going away to Kanpur in May, 1980 
and on his return finding that the petitioner 
had eloped with respondent No. 2 leaving 
the residential quarter locked. 

6. A. W. 3 Patras, deposed about the 
factum of respondents Nos. 1 and 2 living 
together in adultery in House No. 2, Gali 
No. 5, Ferozepore Cantt. for about three 
months where he had gone to visit them. 
He stated that respondent No. 2 had repre- 
sented to him that respondent No. 1. was his 
wife. He also deposed that on one occasion 
when he had gone to the house of respon- 


-dent No. 2, he found both the respondents 


lying in a compromising position in bed and 
he was warned by respondent No, 2 that he 
should not enter the house without knocking 
at the door. 

7. The learned Additional District Judge, 
Ferozepore, has closely examined the afore- 
said testimony and after appraising the same 
accepted it as more than adequate proof of 
the fact that both the respondents were liv- 
ing in adultery. Reliance has rightly been 
placed on Cyril Rowal and Gibbs v. Miss. ` 
Ellen Mabel Gibbs, AIR 1933 All 427, in 
this context, He has concluded that on the 
evidence led, he was left with no doubt that 
both the respondents were living an adulter- 
ous life together. Consequently, he allowed 
the petition and passed an ex parte decree 
for the dissolution of marriage of the peti- 
tioner with respondent No. 1, subject to the 
confirmation by this Court. 

8. As in the trial Court, so in the present 
proceedings also, the two respondents have 
been duly served but have not chosen to put 
in any appearance. Hence ex parte pro- 
ceedings were ordered against them. It is 
the admitted position that the statutory 
period of six months has since elapsed. 


| 
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"9, After hearing the learned counsel for 
the petitioner, we find not the least ground 
to take a view other than the one} arrived at 
by the learned Additional District Judge. 
The testimony of as many as three witnesses, 
including the petitioner himself, stands 
wholly unrebutted. Therefrom jthe only 
irresistible conclusion is that the | petitioner 
is plainly entitled to a decree of dissolution 
of marriage. 
_10. In the result, we allow the reference 
and confirm the decree nisi, The parties, 
however, shall bear their own costs! 


{ 


Order accordingly. 
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i J. V. GUPTA, J. | 
Mohinder Singh, Appellant v. Narain and 
others, Respondents. 
Second Appeal No. 1684 of 1980, D/- 
25-5-1982.* 


Evidence Act (1 of 1872), S. 116 — Estop- 
pel between licensor and licensee |— Grant 
of licence by tenant — Licensee cannot be 
permitted to plead that licensor, |i e, the 
tenant, being a statutory tenant was not en- 
titled to grant the licence. (Easements Act 
(1882), S. 53). 

It is not only an owner who can| grant a 
licence, but even a person, who can transfer 
his interest in the property, is also competent 
to grant the same u/s. 53, Easements Act. 
Tenancy rights as such are transferable. It is 
a different matter that if the said rights are 
transferred without the consent of ithe land- 
lord, in writing, the tenant may incur certain 
liability under the Act, but the . person to 
whom such a licence is granted cannot take 








the plea that the tenant had no |right to 
grant a licence in his favour. 1969 Cur LJ 
589 (Punj), Rel.‘ on. | (Para 5) 


In the circumstances, held, the: licensea 
who had been inducted by the tenant could 
not be permitted to plead that the) licensor, 
Le., the tenant, being a statutory tenant was 


not entitled to grant the licence. AJR 1965 
SC 414, Disting. (Para 6) 
Cases Referred: Chronological) Paras 
1969 Cur LJ 589 (Punj) 3, 5 
AIR 1965 SC 414 j 6 
1965 Cur LJ 341 (Punj) 3 


K. S. Thapar and C. B. Goel, for Appel 
lant; N. C. Jain and V. K. Jain, for; Respons 
dent No. 4. — f 
ber p 
*Against decree of Raj Kumar Gupta, Addl. 

Dist. J., Karnal, Dj- 2-6-1980. 
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JUDGMENT :— The defendant-appellant 
has filed this appeal against the judgment 
and decree of the Additional District Judge, 
Karnal, dated June 2, 1980, whereby the 
decree of the trial Court passed in favour of 
Ranjeet Singh,  plaintiff-respondent, was 
affirmed. - 


2. The plaintiff filed this suit for the grant 
of a mandatory injunction directing the de 
fendants to surrender possession of the shop, 
in question, to him, on the allegations that 
Kura Ram, defendant, was his real maternal 


the shop, in dispute, on the G. TF. Road, 
Karnal, as a tenant under one Nawab Sajad 
Ali Khan much before the partition of the 
country and had been carrying on the ail 
business therein under the name and 
of Ranjit Singh & Co. of which he was the 


sole proprietor. It was further stated that 
after the partition of the country, the suit 
property vested in the Custodian as an 


evacuee property and his status as a tenant 
was recognised by thé Custodian also. Later 
on, Kura Ram, defendant, joined him in his 
oil business as a partner and both of them 
then carried on the business under the name 
and style of Ranjit Singh & Co. in partner- 
ship till the year 1954, when the partnership 
was dissolved. The plaintiff further averred 
that from the year 1954 onwards, he and 
Kura Ram, defendant, carried on their ine 
dividual oil business, but continued to occupy 
the shop, in dispute, jointly inasmuch as 
Kura Ram, defendant, remained in occupa- 
tion thereof as a licensee. In the year 1959 
the plaintiff joined service and his goods 
continued lying in a part of the shop. He 
left service in the year 1962 and started 
maintaining the accounts of some parties 
and to attend to this job by sitting in. the 
shop. As such, Kura Ram, defendant, and 
the plaintiff continued using the shop, in 
dispute, till the year 1974. In April, 1974, 
Kura Ram, defendant, began to take steps 
with a view to oust the plaintiff from the 
said property and ultimately, he along with 
defendants Nos. 2 to 4 did not allow him to 
remain in occupation of the shop. Theres 
upon, the plaintiff revoked the licence by 
tegistered notice dated August 27, 1974, and 
filed the present suit on Oct. 28, 1974, fon 
the grant of a mandatory injunction against 
the defendants, as mentioned above. The 
suit was resisted by them and it was pleaded 
that Kura Ram, defendant, had been in ex~ 
clusive possession of the shop for more 
than 20 years in his own right as a tenant 
under the owners. The alleged licence in 
his favour was not admitted. It was also 


The plaintiff was in occupation of ` 


style 


"a A 


Re 
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pleaded that Kura Ram, defendant, had 
faken the shop, in dispute, from Nawab 


` Sajad Ali Khan for running the business of 
Ranjit Singh & Co. It was specifically denied 
that it was the plaintiff whc was the tenant 
_ of the shop, in question, or that he carried 
on the business thereon under the name and 
style of Ranjit Singh & Co. on the pleadings 
of the parties, the trial Cowt framed the 
following issues :— 

1. Whether the plaintiff has been occupy- 
ing the suit property as a tenant under 
Nawab Sajad Ali Khan? 

2. Whether the plaintiff hes been occupy- 
ing his individual business as alleged in para- 
graph No. 2 of the plaint? . 

3. Whether the plaintiff was allotted the 
suit property after the partition of the 
country? If so, to what effect? 

4. Whether defendant No. 1 was inducted 
‘fn the business being run by the plaintif 
by the latter as-a licensee? If so, the effect 
thereof ? i i 

5. Whether the plaintiff wes not a tenant 
on the suit property as alleged in para No. 2 
of the plaint? If so, the effect thereof? 


6. Whether defendant No. 1 was always 
a tenant on the suit property as alleged in 
para No. 3 of the plaint? If so, its effect? 

7. Whether the plaintiff has no locus 
standi to file the suit? 

8. Whether the suit is not maintainable 
in the present form? . 
` 9, Whether the plaintiff is =stopped from 
filing the suit by his own act and conduct? 

10. Whether the suit is not within time? 

11. Whether the plaintiff hes waived his 
rights to file the suit by his ac: and conduct? 

12. Whether the suit is bad for mis-joinder 
of parties and causes of action? 
` 13. Whether the suit is ccrrectly valued 
for purposes of court-fee and jurisdiction ? 

14. Whether the defendants are entitled 
to special costs? If so, the total thereof ? 


15. Relief. 
Issues Nos. 1 to 6 were discussed together 
and it was held that the plaintiff was the 
tenant on the shop, in dispute, under Nawab 
Sajad Ali Khan. The remaining issues were 
fcund against the defendants and conse- 
quently, the suit was decreed by the trial 
Court. In appeal, the 
District Judge affirmed the findings of the 
trial Court on all the issues ard, thus, main- 
tained the decree in favour of the plaintiff. 
Dissatisfied with the same, the defendant has 
come up in second appeal to this Court. 

3. The only argument raised on behalf 
of the appellant is that the plaintiff being 


Mohinder Singh v. Narain 


` (Punj) (supra). 
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the statutory tenant himself could not grant 
a licence as he had no transferable interest 
in the suit property. In support of this con- 
tention, reference was made to the provi- 
sions of Section 53 of the Easements Act, 
1882, which reads: 


“A licence may be granted by any one in 
the circumstances and to the extent in and 
to: which he may transfer his interests in the 
property affected by the licence” i 
Section 13 of the Haryana Urban (Control 
of Rent and Eviction) Act, 1973, (herein- 
after called the Act), was also referred, 
under which no tenant was authorised to 
sublet the premises under him. On the 
other hand, on behalf of the respondent, it 
was submitted that no plea was taken by the 
appellant in the written statement that no 
such licence could be granted by the plain- 
tiff. According to the learned counsel for the 
tespondent, the respondent being the tenant 
on the premises, in dispute, had a transfer- 
able interest and to- grant a licence in favour 
of Kura Ram, defendant. In any case, if 
the plaintiff violated any provisions of the 
Act, then he could be liable to ejectment 
under the statute, but that did not mean 
that no licence could be granted by him. 
In support of his contention, the learned 
counsel placed reliance on Dev Dutt Verma 
v. Ajit Singh, 1965 Cur LJ 341 and Muni- 
cipal Committee, Ambala City v. Lal Chand, 
1969 Cur LJ 589, 


4. After hearing the learned counsel for 
the parties, I do not find any merit in this 
appeal. 

5. It is not only an owner who can grant 
a licence, but even a person, who can trans- 
fer his interest in the property, is also com- 
petent to grant the same. It has been so 
held in Lal Chand’s case (1969 Cur LJ 589) 
Section 53 of the Easements 
Act, as reproduced above, inter alia provides 
that a licence may be granted by any person 
who may transfer his interest in the pro- 
perty affected by the licence, It could not 
be disputed that the tenancy rights as suchi. 
are transferable. It is a different matter! 
that if the said rights are transferred with- 
out the consent of the landlord, in writing,} 
the tenant may incur certain liability under 
the Act, but the person to whom such a 
licence is granted cannot take the plea that 
the tenant had no right to grant a licence} 
in his favour. Besides, Sec. 116 of the Evi- 
dence Act, 1872, reads: 


“No tenant of immovable ‘property, l or 
person claiming through such tenant, shall, 
during the continuance of the tenancy, be 
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permitted to deny that the landlord of such 
tenant had, at the beginning of the tenancy, 
a title to such immovable property, and no 
person who came upon any immovable pro- 
perty by the licence of the person in posses- 
sion thereof, shall be permitted to deny that 
such person had a title to such possession 
at the time when such licence was given.” 


6. The learned counsel for the appellant, 
relying upon Anand Nivas Pvt. Ltd.. v. 
Anandji Kalyanji’s Pedhi, AIR 1965. SC 
414, contended that a person remaining in 
possession after the determination of his 
tenancy, becomes a statutory tenant and, 
therefore, he has no interest in. the property 
which he could transfer. However, the 
abovesaid case was under the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, wherein the’ question involved was whe- 
ther the tenant after the determination of 
the contractual tenancy could enforce the 


terms of the original tenancy whereby the 
right to sublet the premises was given to 
him. In this context, it was observed by 


their Lordships that with the determination 
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of the lease, anless the tenant acquires the 
right of a tenant holding over, by the ac- 
ceptance of rent or by~agsent to his conti- 
nuing in possession by the landlord, the 
terms and conditions of the lease are ex- 
tinguished, and the rights of such a person 
remaining in possession, are governed by the 
Statute alone. Thus, the facts of that case 
have absolutely no relevancy with the facts 
of the present case. Here, there is no dis- 
pute between the landlord and the statutory 
tenant, but with the tenant and’ his licensee 
who has been found to have been inducted 
by the tenant as such on the _prethises, in 
dispute, by both the Courts below. Once it 
is so held, then the licensee cantiot. be per- 
mitted to- deny- that the licensor’ -i.e., the 
tenant, being a statutory tenant was not en- 
titled to grant the licence. — 


7. For the reasons recorded: above, hess 
is no'merit in this appeal. The same fails 
and is dismissed with. costs, . 


Appeal dismissed. 


END 


